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POLITICAL    CODE 


Adopted  March. 12,  1872 


"The  constitution  is  the  fundamental  law 
of  the  state,  in  opposition  to  which  any  other 
law,  or  any  direction  or  order,  must  be  inoper- 
ative and  void."  —  Cooley's  Constitutional 
Limitations,  4th  ed.,  56  (*  45). 

"An  act  repugnant  to  the  constitution  can 
not  become  n  law." — Marbury  v.  Madison,  5 
TJ.  S.  (1  Cr.)  137,  2  L.  ed.  60. 

"This  is  a  government  of  laws,  not  of 
men." — Marbury  v.  Madison,  6  TJ.  8.  (1  Cr.) 
137,  163,  g  L.  ed.  60,  69. 

"To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  committed 
to  writing,  it'  these  limits  may  at  any  time  be 
passed  by  those  intended  to  be  restrained?" — 
Marbury  r.  Madison,  6  TJ.  S.  (1  Cr.)  137,  176, 
2  L.  ed.  60,  73. 
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FOREWORD  TO  SECOND  EDITION 


Since  the  First  Edition,  in  1906,  the  legislature  has  made  many  radical 
changes  in  and  additions  to  the  Political  Code.  These  changes  have  rendered 
some  of  the  annotations  found  in  the  First  Edition  no  longer  applicable  to  any 
seetion  in  the  present  Political  Code.  Some  of  the  former  sections  have  been 
repealed,  and  the  matter  treated  of  in  and  regulated  by  the  repealed  section 
has  been  enacted  in  another  Article,  Chapter,  or  even  Title,  of  the  Political 
Code.1 

New  Articles,  Chapters,  and  Titles  have  been  added  to  the  Political  Code, 
regulating  matters  not  heretofore  provided  for  therein ;  old  Articles,  Chapters, 
and  Titles  have  been  repealed,  without  providing  elsewhere  in  the  Political 
Code  respecting  the  matters  regulated  by  the  repealed  parts.2  The  provisions 
as  to  the  Insurance  Commissioner  have  been  repealed  and  new  provisions 
enacted,  deficient  in  verisimilitude,  but  far  more  extensive  in  scope  and  par- 
ticularization.*  The  old  Board  of  Examiners  has  been  cast  into  the  discard, 
and  we  now  have  the  State  Board  of  Control  and  Accounting,  with  enlarged 
duties,  functions,  and  powers.4  Much  more  of  the  same  kind  of  destructive 
and  constructive  work  is  met  with  in  the  upbuilding  of  a  new  Political  Code, 
conferring  additional  and  enlarged  duties,  functions,  and  powers.  It  would 
serve  no  useful  purpose  to  point  out  all  this  destructive  and  constructive  work 
in  this  place. 

Codification  of  County  Government  Act  and  carrying  it  into  the  Political 
Code,  with  the  subsequent  and  semi-annual  salary-raising  legislation,  can  not 
be  regarded  as  an  unmixed  blessing— outside  of  officialdom.  A  new  chapter, 
with  sixty-two  articles,  has  been  added  to  Title  II  of  Part  IV,  all  relating  to 
the  "Salaries  and  Pees  of  Officers  of  Counties."5  Almost  every  one  of  these 
sixty-two  articles  has  been  amended  and  enlarged,  and  the  salaries  and  fees 
increased,  at  each  biennial  session  of  the  legislature  since  the  codification  in 
1907;  and  those  sixty-two  articles  now  constitute  a  formidable  portion  of 
Part  Two  of  the  Political  Code. 

Radical  and  Unconstitutional  Legislation  is  met  with  as  the  series  of  Codes 
progresses,  and  the  editor  has  felt  it  to  be  a  part  of  his  function,  as  annotator, 
to  call  attention  to  unconstitutionality  wherever  found,  in  much  the  same 
manner  as  he  called  attention  to  the  unconstitutionality  of  section  288a  of  the 
Penal  Code  when  passed."  These  objections  will  be  particularly  met  with  in 
the  notes  to  the  additions  to  the  Penal  Code  as  sections  1168*  and  1203,  which 
are  thought  to  contravene  the  genius  of  our  government,  are  violative  of  the 
fundamental  law  of  the  state,7  as  well  as  against  a  sound  public  policy.8 

Follow  Same  General  Plan  in  the  Second  Edition  as  that  which  was  found 
in  the  First  Edition;  but  we  have,  by  the  elimination  of  some  matter  not 
regarded  as  longer  fundamentally  material  and  essential,9  made  room  for 
added  matter  regarded  as  indispensable;  and  we  have  sought,  also,  to  make 
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improvements  rendering  the  Codes  more  convenient  in  use  by  the  searcher. 
The  annotations  in  the  Political  Code  are  neither  as  numerous  nor  as  " heavy" 
as  in  the  other  Codes,  and  for  this  reason  the  last-mentioned  improvements 
will  not  be  as  manifest  in  the  Political  Code  as  in  the  other  Codes  of  the  series. 
For  instance : 

The  Analyses  Preceding  Annotations  to  Sections  have  been  amplified  and 
remodeled,  in  many  instances ;  subdivisions  have  been  inserted  in  long  annota- 
tions wherever  they  lent  themselves  to  such  subdivisions;  all  the  subdivision- 
titles  are  placed  at  the  head  of  the  analyses  to  the  sections  in  which  they 
occur,  and  the  annotation-matter  under  each  subdivision  of  the  annotation  is 
arranged  alphabetically  according  to  the  black-faced  catch-lines,  hoping  in  this 
manner  to  facilitate  research. 

The  Reported  Oases  Covered  in  this  Second  Edition,  which  were  not  in  the 
First  Edition, — all  being  subsequent  to  the  appearance  of  the  First  Edition, — 
are: 

(1)  California  Unreported  Cases,  volumes  1  to  7. 

(2)  Coffey's  Probate  Decisions,  volumes  1  to  6. 

(3)  Pertinent  decisions  from  the  United  States  Supreme  Court  Reports  and 

the  Federal  Reporter. 

(4)  California  Supreme  Court  Reports,  volumes  146  to  183. 

(5)  California  Appellate  Court  Reports,  volumes  2  to  41. 

(6)  Pacific  Reporter,  "volumes  78  to  end  of  198. 

Official  Reports  Behind  the  Courts  from  one  to  two  or  more  years,  it  was 
impossible  to  give  the  volume  and  page  of  the  official  reports  to  many  of  the 
cases  cited,  even  in  some  of  the  instances  in  which  the  cases  are  now  in  the 
official  reports,  for  the  reason  that  at  the  time  the  plates  of  the  Second 
Edition  went  to  the  foundry  the  cases  were  not  yet  in  type ;  in  other  instances 
some  of  the  citations  to  the  volume  are  given  and  others  not,  for  the  same 
reason, — e.  g.  183  Cal.,  the  setting  of  which  has  just  been  completed,  and  brings 
the  cases  to  within  about  eighteen  months  of  the  courts. 

JAMES  M.  KERR. 

Pasadena,  Cal.,  October  20,  1921. 


i  There  are  numerous  instances;  a  single  illustration  will  suffice;  e.  g.,  former  section 
1670,  in  Article  X,  is  now  (what  is  left  of  it)  section  1720  in  Article  XIV,  of  Chapter  III, 
Title  III,  Part  III. 

2  As  Articles  XII  and  XIV,  of  Chapter  III,  Title  I,  Part  III. 

8  Article  XVI,  of  Chapter  III,  Title  I,  Part  III,  §§  588-634b. 

4  Article  XVIII,  of  Chapter  III,  Title  I,  Part  III,  §§  654-691. 

e  Sections  4230-4305. 

•  See  Biennial  Supplement  1917,  p.  4090.  It  is  to  be  noted  that  the  Supreme  Court 
of  California  confirmed  the  editor's  opinion. — See  In  re  Lockett,  179  Cal.  581,  178  Pac.  134. 

t  See  Ex  parte  United  States,  242  U.  S.  27,  64  L.  ed.  129,  37  Sup.  Ct.  Rep.  72. 

s  See  55  American  Law  Review  512. 

eln  these  days  when  there  are  works  making  a  specialty  of  "Citations,"  none  of 
which  works  existed  when  the  First  Edition  was  published. 
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Phoenix-like,  the  Political  Code  rises  from  the  fire.  It  would  have  been  ready 
for  distribution  April  24th  had  it  not  been  for  the  disastrous  conflagration. 
The  entire  issue  was  in  the  bindery  and  burned  on  April  18th.  By  a  remark- 
able stroke  of  good  fortune,  supplemented  by  considerable  energy  and  a  little 
coolheadedness,  we  got  the  plates  out  of  the  press-room  and  away  from  the 
rapidly  advancing  flames  to  a  place  of  security,  saving  everything  except  the 
Contents,  Foreword,  and  Index. 

The  fierceness  and  wide  sweep  of  the  fire  licked  up  all  typesetting  machines, 
all  printing  presses,  all  foundry  plants,  all  binding  plants,  all  stock  of  suitable 
book-paper  in  San  Francisco.  Inability  to  get  either  of  these,  or  to  get  any 
kind  of  work  done  on  the  Political  Code,  is  the  only  reason  that  caused  the 
delay  in  its  publication. 

The  Code  of  Civil  Procedure  was  running  through  the  press  at  the  time  of 
the  fire.  Some  of  the  plates  of  that  code  were  destroyed,  but  the  "copy"  was 
all  saved,  so  that  nothing  had  to  be  reproduced.  The  book  is  now  being  rapidly 
reset,  and  the  final  volume  in  the  series  will  be  issued  with  the  least  possible 
delay.  Had  not  the  fire  supervened,  the  Code  of  Civil  Procedure  would  have 
been  ready  for  delivery  the  first  of  August. 

The  calamity  was  great,  appalling  in  fact ;  our  loss  was  heavy,  including  one 
of  the  finest  editorial  libraries  in  the  whole  country ;  but  the  completion  of  the 
California  Codes,  as  undertaken,  will  not  be  interfered  with,  further  than 
the  delay  incident  by  the  loss  of  everything  that  enters  into  the  making  of 
a  law-book  in  the  entire  city  of  San  Francisco,  and  the  installing  of  new 
machinery. 

Additions  and  amendments  by  legislature  in  1906,  in  extraordinary  session, 
to  the  Political  Code,  are  all  found  in  an  appendix  hereto.  The  legislature 
added  sections  597a,  1696a,  1892,  and  4248 ;  it  amended  sections  630,  1617, 1636, 
1670,  2524,  2528,  3705,  and  3764.  At  the  same  session  of  the  legislature  sec- 
tions 297a,  365,  and  3415  were  added  to  the  Civil  Code.  These  will  be  found 
as  inserts  in  the  reprint  from  the  plates  of  that  code.  Sections  901a  and  1855a 
were  added  to  the  Code  of  Civil  Procedure,  and  sections  337,  339,  954,  1054, 
and  1238  of  that  code  amended.  These  will  be  found  inserted  in  their  proper 
places  in  that  code,  which  is  now  in  press.  Several  new  and  important  statutes 
were  enacted,  and  some  old  laws  amended.  These  will  all  be  found  in  an 
appendix  to  the  reprint  from  the  plates  of  Henning's  General  Laws. 

JAMES  M.  KERR. 
San  Francisco,  Cal.,  August  3,  1906. 
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II.    Endowment  of  the  University 1415 

III.  Regents  of  the  University 1425-1439 

IV.  Secretary  of  the  Board  of  Regents 1449-1451 

V.    Academic  Senate  of  the  University 1461-1463 

VI.    University  Cadets 1473-1477 

VII.    Hastings  College  of  Law 1478-1486d 

Chapter  II.    State  Normal  School 1487-1507 

III.    Public  Schools    1517-1892 

Article  I.    State  Board  of  Education 1517-1527 

II.    Superintendent  of  Public  Instruction 1532-1534 

III.  School  Superintendents   1542-1553 

IV.  Teachers'   Institutes    1560-1566 

V.    School  Districts    15751591c 

VI.    Elections  for  School  Trustees 1593-1610  % 

VII.    Boards    of   Trustees   of    School   Districts    and   City 

Boards  of  Education 161MG25 

VIII.    District  Census  Marshals   [repealed] 1634-1641 

IX.    Clerks  of  School  Districts 1649-1652 

X.    Schools    1662-1G81 
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Pan  in,  Title  III,  Chapter  II—  (Continued).  Sections. 

Article  XL    Pupils    1682-1687 

XII.    Teachers    1696-1704 

XIII.  District  Libraries  1712-1717 

XIV.  Establishment  and  Government  of  High-Schools  and 

High-School  Districts    1720-1752 

XV.    High-School  Taxes  and  Funds 1755-1764 

XVI.    County  Boards  of  Education 1768-1779 

XVII.    City  Boards  of  Examination 1787-1794 

XVIII.    County  School  Tax 1817-1820 

XIX.    District  School  Tax 1830-1852 

XX.    General  Provisions  Relative  to  School  Funds   and 

Taxes    1857-1861 

XXI.    Miscellaneous  Provisions  Relating  to  Public  Schools  1867-1892 

Title  IV.     Militia    1895-2112 

Chapter  I.    Enrolled  Militia   1895-1924 

II.    The  National  Guard  1925-2112 

Article  I.    Composition  and  Strength 1925-1935 

II.    Commissioned  Officers  1951-1968 

III.  Enlisted  Men  1980-1987 

IV.  Service  of  National  Guard 2003-2014 

V.    Military  Courts  2018-2028 

VI.    Arms,  Uniforms,  and  Equipment 2039-2046 

VII.    Pay  and  Allowance 2076-2086 

VIII.    Privileges,  Prohibitions,  etc 2093-2107 

IX.    Naval  Militia  2111,2112 

Title  V.    Public  Institutions  2136-2328 

Chapter  I.    State  Commission  in  Lunacy,  State  Hospitals,  and  Care, 

Custody,  Apprehension,  Commitment  of  Insane  and 

Other  Incompetent  Persons 2136-2199 

lb.  The  Industrial  Home  of  the  Adult  Blind 2207-2207k 

Ic.  The  Woman's  Relief  Corps  Home  of  California 2210-2210g 

II.  Deaf,  Dumb,  and  Blind  Asylum 2236-2282 

Article  I.    General  Provisions   2236-2244 

II.    Board  of  Directors 2254-2257 

III.  Principal    2267-2270 

IV.  Treasurer   2280-2282 

Qhapter  Ha.  Orphan  Asylum 2283-2290 

III.  State  Library    2292-2305 

IV.  Supreme  Court  Library 2313-2316 

IVa.  State  Commissioner  of  Horticulture 2319-2319 1 

IVb.  County  Boards  of  Horticulture 2322-2322J 

V.    Other  Public  Institutions 2326-2328 

Title  VI.    Public  Ways    2348-2939 

Chapter  I.    Public  Waters  2348-2608 

Article  I.    General  Provisions   Respecting  Public  Waters  and 

Obstructions  Therein   2348-2351 

II.    Navigation 2360-2379 

III.  Floating  Lumber 2389-2393 

IV.  Wrecks  and  Wrecked  Property 2403-2418 

V.    Pilots  and  Pilot  Commissioners 2429-2447 
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II.    Rules  and  Restrictions  Respecting  the  Use  of  High- 
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VIII.    Obstructions  and  Injuries  to  Highways 2731-2744 

IX.    Permanent  Road  Divisions 2745-2773 

Chapter  III.    Toll-Roads    2779-2832 

Article  I.    Construction  of  Toll-Roads 2779-2802 

II.    Use  of  Toll-ftoads,  and  Obstructions  Thereon 2814-2817 

III.    Inspection  and  Repairs 2827-2832 

Chapter  IV.    Toll-Bridges  and  Ferries   2843-2896 

Article  I.    General  Provisions    2843-2858 

II.    Toll-Bridges    2870-2881 

III.    Toll-Ferries    2892-2896 

Chapter  V.    Wharves,  Chutes,  and  Piers 2906-2921 

VI.    Miscellaneous  Provisions  Relating  to  Public  Ways 2931-2938 

Title  VII.    General  Police  of  the  State 2949-3387 

Chapter  I.    Immigration   2949-2969 

II.    Preservation  of  Public  Health 2978-3064 

Article  I.    State  Board  of  Health 2978-2984 

II.  Vaccine  Agent  2993,  2994 

III.  Health    and    Quarantine    Regulations    for   the    City 

and  Harbor  of  San  Francisco 3004-3035 

IV.  Health  Regulations  for  the  City  of  Sacramento 3042-3049 

V.    Health  and  Quarantine  of  Other  Cities,  Towns,  and 

Harbors    3059-3064 

Chapter  III.    Registry  of  Births,  Marriages,  and  Deaths 3074-3084 

IV.    Dissection    3093-3095 

V.    Cemeteries  and  Sepulture 3105-3111 

VI.    Lost  and  Unclaimed  Property 3136-3158 

Article  I.    Lost  Money  and  Goods 3136-3142 

II.    Unclaimed  Property  3152-3158 
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Article  I.    Marks  and  Brands  3167-3172 
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THE  POLITICAL  CODE 

OF  THE 

STATE  OF  CAL1FOBNIA 


•  -  • 


AN  ACT  TO  ESTABLISH  A  POLITICAL  CODE. 

[Approved  March  12,  1872.] 


The  people  of  the  state  of  California,  represented  in  senate  and  assembly,  do 
enact  as  follows: 

TITLE  OF  THE  ACT. 

1 1.  Title  and  divisions  of  this  act. 

§  1.  TITLE  AND  DIVISIONS  OF  THIS  ACT.  This  act  shall  be  known  as 
The  Political  Code  of  the  State  of  California,  and  is  divided  into  five  parts,  as 
follows : 

Of  the  sovereignty  and  people  of  the  state,  and  of  the  political  rights 
and  duties  of  all  persons  subject  to  its  jurisdiction. 

Of  the  chief  political  divisions,  seat  of  government,  and  legal  distances 
of  the  state. 

Of  the  government  of  the  state. 

Of  the  government  of  counties,  cities,  and  towns. 

Of  the  definition  and  sources  of  law;  the  common  law;  the  publica- 
tion and  effect  of  the  codes ;  and  the  express  repeal  of  statutes. 

History:     Enacted  March  12,  1872. 


Part  L 


n. 


in. 

IV. 
iV. 


Am   to    all   codes    OMe    statute,    see,    post, 
1 4480   and   note. 

As    to    amending    sections    of    code*    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.v  9  1  and  note. 

As    to    construction    of   code*    In    general, 

see,  post,  55  4.  4478  et  seq.  and  notes. 


As  to  retroactive  effect  not  given  to 
statute  unless  expressly  so  declared,  see, 
post,  5  3  and  note,  and  corresponding:  sec- 
tions in  Kerr's  Cyc  Civ.  Code,  2d  ed.,  5  S; 
Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  9  8; 
and  Kerr's  Cyc  Fen.  Code,  2d  ed.,  9  8  and 
notes. 


PRELIMINAEY  PROVISIONS. 


$    2.  When  code  takes  effect. 

{    3.  Not  retroactive. 

|    4.  Construction  of  the  Political  Code. 

|    5.  Provisions  similar  to  existing  laws,  how 

construed. 
{    6.  Tenure  of  office  preserved. 
{    7.  Construction    of    repeal    as    to    certain 

officers. 
{    8.  Actions,  etc.,  not  affected  by  this  code. 
{    9.  Limitations  shall  continue  to  run. 
|  10.  Holidays. 


S  11.  Same — Holidays  falling  on  Sunday". 

§  12.  Computation  of  time. 

§  13.  Certain  acts  not  to  be  done  on  holidays. 

§  14.  Seal  denned. 

§  15.  Joint  authority. 

§  16.  Words  and  phrases. 

§  17.  Certain  terms  used  in  this  code  defined. 

§  18.  Statutes,  laws,  or  rules  inconsistent  with 

code  repealed. 

§  19.  Certain  statutes  preserved. 

S  20.  This  act,  how  cited,  etc 


§2.    WHEN  CODE  TAKES  EFFECT.     This  code  takes  effect  at  twelve 
o'clock,  noon,  of  the  first  day  of  January,  eighteen  hundred  and  seventy-three. 


Pol.  c — 1 


History:     Enacted  March  12,  1872. 

l 


83 


.'OPERATION    OF   CODES — RETROACTIVE    EFFECT. 


[Prelim.  Pro  v. 


•   • 


OPERATIVE  -EFFECT  OF  CODES. 

1.  Codes  one  system  of  laws. 

2.  Not  reltotfCtive. 

*  *  * 
As  .to*  e«*de»  considered  a»  passed  om  first 

slay  -of*  session  of  legislature  st  term  when 

ndoptetf,   see,   post,    S  4478    and   note. 

*As  to  effect  of  codes,  generally,  see,  post, 
.  *-i  44'78   et  seq.   and   notes. 

.        'As    to     publication     of    codes,    see,    post, 
"|  4494  and   note. 

As  to  statutes  prevailing-  over  codes  where 
passed  at  same  session  of  legislature  at 
which  codes  adopted,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  2,  note  par.  8. 

1.     Code*  as  one  system  of  laws. — Nearly 


all  our  general  laws  are  arranged  for  con- 
venience under  four  main  headings  or 
names, — to  wit.  Civil  Code,*  Code  of  Civil 
Procedure,  Penal  Code,  and  Political  Code, 
— but  no  one  of  these  codes  is  complete  in 
Itself;  legislation  under  either  code  is  in- 
separably Interwoven  with  legislation  un- 
der others;  and  legislation  upon  any  imag- 
inable subject  would  not  be  held  invalid 
because  found  in  any  particular  code. — 
Lewis  v.  Dunne,  134  Cal.  291,  294,  86  Am. 
St.  Rep.  267,  65  L.  R.  A.  883,  66  Pac.  478. 

2.  Not  retroactive.  —  Provision  that  act 
shall  take  effect  immediately  does  not  nec- 
essarily mean  it  shall  operate  retroactive- 
ly.— Smith  v.  Mathews,  165  Cal.  752,  761, 
103  Pac.  199.    See,  post,  §  8  and  note. 


§  3.    NOT  RETROACTIVE.    No  part  of  it  is  retroactive,  unless  expressly  so 

declared. 

History:     Enacted  March  12,  1872. 


RETROACTIVE  EFFECT  OF  CODES. 

1.  Act  which  simply  enforces  performance  of 

contract. 

2.  Amendment  to  statute — Relating  to  statu- 

tory penalty. 

3.  Amendment  of  1895  to  Political  Code  sec- 

tion 3785 — Retroactive  effect. 

4.  Amendment  of  statute — Rule  as  to  retro- 

active effect  of. 

5.  Constitution  —  Does    not    prohibit    retro- 

active legislation. 

6.  Codes  form  complete  system  of  laws — In 

general. 

7.  Same — Construed  as  a  whole. 

8.  Same — Distribution  of  provisions  of  code. 

9.  Codifying  act  of  March   18,   1907— Held 

not  to  be  retroactive. 

10.  Ground  of  invalidity  of  retroactive  laws. 

11.  Jurisdiction  of  appellate  court — Repeal  of 

statutes  giving  jurisdiction. 

12.  Retroactive  effect  of  subsequent  decision 

— Not  permitted. 

13.  Retroactive  remedial  statutes-^-When  not 

unconstitutional. 

14.  Registry  laws — Rule  as  to. 

15.  Section  applies  to  amendments. 

16.  Statutes   not    expressly    retroactive — How 

construed. 

17.  State  school  lands — Application  for — Sub- 

sequent legislation. 

18.  Statute  general  in  terms — Construction  of. 

>.9.  Same — Statutes  should   not   be   construed 

so  as  to  give  them  retroactive  operation. 

As     to      adverse     possession,     effect      oft 

amendment*   to  code,  see   Kerr's  Cyc.   Code 

Civ.  Proc,  2d  ed.,  §3  318,  320,  and.  notes. 

As  to  change  of  construction  by  decision 
of  svpreme  court  of  state,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  §  S  and  note  pars.  6-9. 

As  to  changing-  forms  of  procedure  In 
criminal  actions,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,   fi  3  and  note  par.  8. 


As  to  community  property*  provided  for 
In    8 194    Civil    Code,    not    retroactive,    see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    S 164    and 
note  par.  124. 

As    to    constitutionality    of    statutes,    see 

note,   16  L.  R.   A.    646. 

As  to  ex  post  faeto  laws,  see  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  §  3  and  note;  and  note 
37  Am.  St.  Rep.  582. 

As  to  republication  of  portions  of  act  en- 
larged   and    modified   by   amendment,   effect 

of,    etc.,    see,    post,    9  336    and    note. 

As  to  retrospective  statutes,  when  valid* 

see  notes  6  Am.  Dec.  730;  10  Am.  Dec.  131. 

As  to  §2055  Civil  Code  not  having-  re- 
troactive effect,  see  Kerr's  Cyc.  Civ.  Code,. 
2d  ed.,  §  2958  and  note. 

As  to  title  to  lands  used  as  public  ceme- 
tery, etc.,  see,  post,   $  3106   and  note. 

As  to  vested  Interest  not  absolute  In  time 
for  commencement  of  action,  see  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.,  S  8  and  note. 

As  to  vested  rights,  see,  post,  9  8  and 
note  pars.  23-43. 

As  to  when  code  Is  silent,  common  law 
governs,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,. 
S  3  and  note  par.  20. 

1.  Aet  which  simply  enforces  perform- 
ance of  contract  according:  to  its  terms  Is 
not  open  to  objection  because  it  may  have 
retroactive  operation  by  way  of  relation  to- 
past  events. — Oalland  v.  Lewis,  26  Cal.  46, 
48. 

2.  Amendment  to  statute— Relating?  to- 
statutory  penalty  made  pending;  appeal 
from  Judgment  in  favor  of  informant,  pre* 
venting;  any  further  prosecution  of  litiga- 
tion of  any  vested  right,  and  Judg;ment  in 
favor  of  informant  can  not  stand  upon  such, 
appeal. — Anderson  v.  Byrnes,  122  Cal.  272,. 
274,  64  Pac.  821. 

8.  Amendment  of  1805  to  Political  Code- 
section    3785— Retroactive    effect. — Notwith- 
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RETROACTIVE  EFFECT  OF  CODES. 


IS 


standing  the  declared  intent  of  the  legisla- 
ture that  such  amendment  should  be  retro- 
active, it  is  held  that  a  deed  made  without 
the  notice  and  affidavit  required  prior 
to  the  adoption  of  the  amendment,  is  in- 
effective and  void  in  the  case  of  a  sale 
made  prior  to  such  adoption. — Johnson  v. 
Taylor,   150   Cal.   204,   88  Pac.   903. 

4.  Amendment  of  statute-— Rale  an  to 
retroactive  effect  of. — It  is  no  objection  to 
validity  of  statute  to  say  that  it  is  retro- 
spective in  its  operation.  The  question  is, 
is  an  amendment  an  ex  post  facto  law  or 
does  it  impair  obligation  of  contracts,  or 
does  It  deprive  any  one  of  vested  rights? 
If  it  does  none  of  these  things  it  is  no 
objection  that  it  applies  to  pending;  cases 
or  past  transactions. — PIgnaz  v.  Burnett, 
119  Cal.  157,  160,  51  Pac.  48. 

5.  Constitution— Does  not  prohibit  re- 
troactive legislation. — Constitution  of  this 
state  does  not  prohibit  retroactive  legisla- 
tion.— Galland  v.  Lewis,  26  Cal.  46,  48.  See 
Otis  v.  Haseltine,  27  Cal.  81,  82;  People  v. 
Senter,  28  Cal.  502,   506. 

eX  Cosies  form  complete  system  of  laws- 
Is  srencral. — Codes  are  inseparably  inter- 
woven with  each  other,  and  together  they 
form  a  complete  system  of  laws. — People 
v.   Parvin,   74  Cal.   549,   556,   16   Pac.   490. 

7.  Same— Construed  as  a  whole. — Whole 
code  construed  together.  When  legislature 
has  launched  scheme  or  system  to  be  car- 
ried into  operation  in  future  for  acquisi- 
tion of  private  rights  or  disposition  of 
public  property,  evidently  Intended  to  be 
exhaustive  of  subject  of  legislation,  whole 
plan  is  to  be  considered  together,  and 
language  used  in  one  portion  of  statute 
(unless  contrary  is  clearly  indicated) 
should  not  be  given  broader  effect  than 
its  purpose  as  part  of  scheme. — People  v. 
Parvin,    74    Cal.    549,    655,    16    Pac.    490. 

8.  Same— Distribution    of    provisions    of 

code  Is  merely  arbitrary  and  for  conveni- 
ence of  reference,  and  by  it  no  force  is 
added  to  suggestion  that  particular  section 
is  to  be  given  an  independent  effect  without 
consideration  of  language  of  other  sec- 
tions.— People  v.  Parvin.  74  Cal.  649,  556, 
16  Pac.  490.  See  Beach  v.  Von  Detten, 
1S9    Cal.   462.    466,   78   Pac.    187. 

».  Codifying  act  of  March  18,  1007 — 
Held  not  to  be  retroactive  in  its  effect,  as 
to  the  changes  of  salaries  of  county  offi- 
cers.— Smith  v.  Mathews,  155  Cal.  761,  103 
Pac.  199. 

IS).  Ground  of  invalidity  of  retroactive 
laws. — In  all  cases  where  laws  confessedly 
retroactive  have  been  declared  void,  it  has 
been  upon  ground  that  such  laws  were  in 
conflict  with  some  vested  right,  secured 
either  by  some  constitutional  guarantee  or 
protected  by  principles  of  universal  jus- 
tice.— Galland  v.  Lewis,  26  Cal.  46,  48. 
See  Terrett  v.  Taylor,  18  U.  S.  (9  Cr.) 
42.  8  L.  ed.  660. 

11.  Jurisdiction  of  appellate  court— Re- 
peal   off   statutes    riving    Jurisdiction. — The 
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jurisdiction  of  appellate  court,  depending 
upon  statute,  repeal  of  statute  takes  away 
this  jurisdiction. — First  Nat.  Bank  v.  Hen- 
derson, 101  Cal.  807,  809,  35  Pac.  899.  See 
United  States  v.  Schooner  Peggy,  6  U.  S. 
(1  Cr.)  103,  2  D.  ed.  49;  Yeaton  v.  United 
States,  9  U.  S.  (5  Cr.)  281,  3  L.  ed,  101; 
Schooner  Rachel  v.  United  States,  10  U.  S. 
(6  Cr.)  329,  3  L.  ed.  239;  United  States 
v.  Preston,  28  U.  S.  (3  Pet.)  67,  7  L.  ed.  601. 

12.  Retroactive  effect  of  subsequent  de- 
cision—Not permitted. — Subsequent  decision 
of  higher  court  in  different  case  giving 
different  exposition  to  point  of  law  from 
one  declared  and  known  when  settlement 
between  parties  takes  place  can  not  have 
retroactive  effect  and  overturn  such  settle- 
ment.— Cooley  v.  Calaveras  Co.,  121  Cal. 
482,  486,  53  Pac.  1075.  See  Lyon  .v.  Rich- 
mond, 2  John.  Ch.  (N.  Y.)  51. 

13.  Retroactive  remedial  statutes  which 
do  not  fmpair  contracts  or  disturb  vested 
rights  are  not  unconstitutional,  and  legis- 
lature may,  from  time  to  time,  alter,  change, 
or  modify  remedy,  provided  in  so  doing 
they  do  not  affect  the  right;  but  whenever 
they  so  far  alter  remedy  as  to  impair, 
destroy,  change,  or  render  right  scarcely 
worth  pursuing,  they  necessarily  impair 
obligation  of  contract  upon  which  such 
right  is  vested. — Teralta  L».  &  W.  Co.  v. 
Shaffer,  116  Cal.  518,  523,  58  Am.  St.  Rep. 
194,  48  Pac.  613.  See  Smith  v.  Mors*  2 
Cal.  524;  Scarborough  v.  Dugan,  10  Cal. 
305;  Tuolumne  Redemption  Co.  v.  Sedg- 
wick, 15  Cal.  515;  People  v.  Seymour,  16  Cal. 
332,  76  Am.  Dec.  521;  Dentzel  v.  Waldie, 
30  Cal.  138;  Moore  v.  Martin,  38  Cal.  428; 
Oullahan  v.  Sweeney,  79  Cal.  637,  12  Am. 
St.  Rep.  172,  21  Pac.  960;  Bates  v.  Gregory, 
89  Cal.  387,  26  Pac.  891. 

14.  Registry  laws  are  usually  not  held 
to  have  retroactive  effect  except  so  far  as 
they  may  affect  vested  rights. — Bank  of 
Ukiah  v.  Moore,  106  Cal.  673,  680,  39  Pac. 
1071. 

15.  Section     applies     to     amendments     to 

laws  equally  with  original.— Teralta  L.  & 
W.  Co.  v.  Shaffer,  116  Cal.  518,  622,  58 
Am.  St.  Rep.  194,  48  Pac.  613.  See  Central 
Pac.  R.  Co.   v.  Shackelford,    63   Cal.   261. 

16.  Statutes  not  expressly  retroactive  in 

terms  should  not  be  construed  so  as  to 
affect  past  transactions,  especially  where 
such  construction  would  work  injustice  or 
disturb  vested  rights.  —  People  ex  rel. 
Thorne  v.  Hays,  4  Cal.  127,  132;  Psale  v. 
Mitchell,  5  Cal.  402;  Stockton  &  V.  R.  Co.  v. 
Stockton,  41  Cal.  147,  162;  Sharp  v.  Blank- 
enship,  59  Cal.  288;  Central  Pac.  R.  Co. 
v.  Shackelford,  63  Cal.  261.  Ala.  Boyce 
v.  Holmes,  2  Ala.  54.  N.  Y.  Peonl*  ex 
rel.  Israel  v.  Tlbbets,  4  Cow.  384;  Beadle- 
ston  v.  Sprague,  6  John.  101.  Pa.  Bedford 
v.  Shilling,  4  Serg.  &  R.  401,  8  Am.  Dec. 
718.  Fed.  Calder  v.  Bull,  8  U.  S.  (3  Dall.) 
386,  1  L.  ed.  648;  Ogden  v.  Blackiedge,  6 
U.  S.  (2  Cr.)  272.  2  L.  ed.  276;  United  States 
v.  Fisher,   6  U.  S.   (2  Cr.)   358,  2  L.   ed.  30%. 


94 


CONSTRUCTION  OF  POLITICAL  CODE. 


[Prelim.  Pror. 


Ens'.    Hitchcock  v.  Way,  6  Adol.  &  E.  943, 
33  Eng.  C.  U  249. 

17.  State    school   lands— Application    for. 

— Where  application  to  purchase  lands  was 
made  prior  to  passage  of  Curative  Act  of 
March  24,  1870  (Stats.  1870,  p.  372),  pro- 
visions of  act  of  March  27,  1872,  limiting 
effect  of  former  act  in  matter  of  school 
lands  to  amount  of  320  acres  for  any  one 
purchaser,  had  no  application,  and  after 
such  applicant's  title  had  once  been  vali- 
dated, it  was  not  in  power  of  legislature  to 
place  other  limitations  to  title  thus  con- 
ferred upon  applicant. — People  ex  rel.  Eadie 
v.  Noyo  L.  Co.,  99  Cal.  456,  460,  34  Pac. 
96. 

18.  Statute  general  in   terms— Construed 

to  apply  to  particular  class  of  past  transac- 


tions as  to  which  It  would  be  futile  or  prac- 
tically ineffectual  unless  language  neces- 
sarily requires  such  construction.  —  San 
Francisco  Sav.  Union  v.  Reclamation  Dist., 
144    Cal.    639,    649,    79   Pac.   374. 

19.  Same — Statutes  should  not  be  con- 
strued so  as  to  fflvc  them  retroactive  opera- 
tion unless  it  is  clearly  apparent  that  such 
was  intention;  if  there  is  nothing  in  terms 
of  act  to  indicate  different  construction,  it 
should  be  given  only  prospective  operation. 
— San  Francisco  Sav.  Union  v.  Reclamation 
Dist.,  144  Cal.  639,  649,  79  Pac.  374.  See 
People  ex  rel.  Thome  v.  Hays,  4  Cal.  127; 
Gates  v.  Salmon,  28  Cal.  320;  Allen  v.  Allen, 
95  Cal.  184,  16  L  R.  A.  646,  27  Pac.  30, 
30  Id.   213. 


§  4.  CONSTRUCTION  OF  THE  POLITICAL  CODE.  The  rule  of  the  com- 
mon law  that  statutes  in  derogation  thereof  are  to  be  strictly  construed,  has 
no  application  to  this  code.  The  code  establishes  the  law  of  this  state  respect- 
ing the  subjects  to  which  it  relates,  and  its  provisions  and  all  proceedings  under 
it  are  to  be  liberally  construed,  with  a  view  to  effect  its  objects  and  to  promote 

justice. 

History:     Enacted  March  12,  1872. 


CONSTRUCTION— IN  GENERAL. 

1.  Construction — Marginal  notes  contained  in 

original  1872  edition. 

2.  Codes  are  construed  in  one  statute. 

3.  Code  provisions  relating  to  consanguinity 

or  affinity — Disqualification  of  justice. 

4.  Common-law  rule  as  to  uses  and  trusts- 

How  far  adopted  by  code. 

5.  Construction  of  general  and  special  laws 

— Rule  as  to. 

6.  Judicial  interpretation  of  statute. 

7.  Proceedings  in  favor  of  property  owner — 

Liberal  construction  of. 

8.  Rule   of   statutory   construction — In   gen- 

eral. 

9.  Same — Exception  to  rule  stated  above. 

10.  More   specific   provision   controls   general 
provision. 

As  to  construction   of  codes*   In  general, 

see.   post,   9  4478  and  note. 

As  to  construction  of  statutes,  common- 
law  rule,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
6  4  and  note  pars.  4-6. 

As  to  liberal  construction,  meaning*  of 
term,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  4 
and  note  pars.  10-12. 

As  to  law  of  state  established  by  codes, 

see   Kerr's   Gyc.   Civ.   Code,   2d  ed.,   9  4   avd 
note  para.  27, re, 

A»  to»  nieaaius;  of  clause  "with  a  view  to 
effect  Its  object  and  to  promote  Justice,"  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  4  and  note. 

As  to  statutes,  sufficiency  of  enacting; 
clause,  etc.,  see  note  64  Am.  St.  Rep.  7,  and 
see  Lewis  v.  Dunne,  134  Cal.  291,  86  Am.  St. 


Rep.  257,  55  L.  R.  A.  888,  66  Pac.  257,  where 
subject  Is  considered  in  reference  to  code 
commissioner's  proposed  amendments  to 
California  codes. 

1.  Construction  —  Marginal  notes  con- 
tained In  original  1872  edition  of  the  codes, 
made  and  certified  by  the  code  commission- 
ers under  the  authority  of  the  legislature, 
can  not  be  distinguished  in  principle  from 
the  head-notes  to  the  chapters,  articles, 
and  titles.  They  are  parts  of  the  statute 
limiting:  and  defining:  the  sections  to  which 
they  refer,  and  to  refuse  to  give  effect 
to  them  according*  to  their  import  is  to 
make  the  law  and  not  administer  it. — Bei- 
tencourt  v.  Sheehy,  157  Cal.  698,  702,  109 
Pac.  89. 

2.  Codes   are    construed    as    one    statute. 

— Robinson  v.   Southern   Pac.   Co.,   105   Cal. 
526,  567,  28  L.  R.  A.  773,  38  Pac.  94.  722. 
See,  post,   9  4480  and  note. 

8.  Code  provisions  relating  to  consan- 
guinity or  affinity*  and  not  rule  of  common 
law,  apply  where  objection  Is  made  to 
qualification  of  Justice  to  sit  in  case,  upon 
ground  that  he  is  related  to  one  of  parties 
by  affinity  within  third  degree,  as  provided 
by  section  170  of  Code  of  Civil  Procedure, 
and  held,  under  facts  of  case  and  code  rule, 
that  disqualification  did  not  exist. — Robin- 
son v.  Southern  Pac.  Co.,  105  Cal.  526,  557, 
i$  I*  K   <.  773,  88  Pac.  94,  722. 

4.  Connron-law  rule  as  to  uses  and 
trusts. — Whtvtever  may  be  considered  as 
Constituting  common  law  (in  this  case  re- 
lating to  itatute  of  uses  and  trusts)  is 
adopted  by  section  4468  of  this  code  so  far 
"as  It  Is  not  repugnant  to  or  inconsistent 
with  constitution  or  laws  of  this  state."— 
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Estate   of   Fair.    132   Cal.   523,    535.    84   Am. 
St  Rep.  70,   60   Pac.   442,   64  Id.    1000. 

5.  Construction  of  general  and  •pedal 
acts— Rale  mm  to — It  is  settled  rule  of 
this  state  that  statute  which  changes  power 
and  duty  of  municipal  officers  in  important 
respects  Is  general  law  and  has  uniform 
operation,  if  It  is  made  applicable  to  all 
cities  or  to  all  of  class. — Hellman  v.  Shoul- 
ters.  114  Cal.  136,  148,  44  Pac.  915,  45  Id. 
1057.  See  Thomason  v.  Ashworth,  78  Cal. 
73.  14  Pac.  614;  Deyoe  v.  Superior  Court, 
140  Cal.  476,  487,  98  Am.  St.  Rep.  78,  74 
Pac  28. 

6.  Judicial     Interpretation    of    statute— 

Where  language  of  statute  is  clear,  and 
leaves  no  doubt  as  to  legislative  intent, 
x  there  is  no  room  for  Interpretation,  and 
Judicial  discretion  can  not  break  its  force, 
however  disastrous  consequences  may  be. 
—In  re  Mitchell,  120  Cal.  384,  386,  62  Pac. 
719. 

7.  Proceedings  In  favor  of  property- 
owner,  for  purpose  of  enabling:  him  to  pre- 
vent taking-  of  his  property  for  public  Im- 
provement,  which  he  does  not  desire,  should 
receive  liberal  construction  with  view  to 
effect  its  object  and  promote  justice,  dif- 
fering In  this  respect  from  rule  that  ob- 
tains with  respect  to  proceedings  against 
property-owner,  to  effect  that  all  such  pro- 
ceedings must  be  construed  with  strictness 
and  all  requirements  of  statute  precisely 
followed.  If  they  are  of  such  nature  that 
by  any  possibility  owner  might  be  preju- 
diced by    failure  to  observe. — City  St.  Imp. 


Co.   v.   Babcock,  139   CaL   690,    692,   73   Pac 
666. 

8.  Rale  of  statutory  construction  is  that 
adoption  in  one  statute,  for  purpose  of 
carrying  its  provisions  into  effect,  of  pro- 
visions of  another  statute  in  reference 
thereto,  does  not  include  subsequent  modifi- 
cations of  these  provisions  in  Btatute  re- 
ferred to,  unless  clear  Intent  to  do  so  is 
expressed. — Ramish  v.  Hart  we  11,  126  Cal. 
443,   446,  58  Pac.  920. 


V.     Same— Exception  to  rule  stated  above. 

— Rule  stated  in  preceding  paragraph  is 
subject  to  qualified  exception  in  cases  of 
adoption  into  special  act  of  provisions  of 
law  then  in  force  by  virtue  of  general  laws. 
In  such  cases,  subsequent  .  modifications  of 
general  law  will  be  deemed  to  be  with  in- 
tent of  such  adoption,  so  far  as  they  are 
consistent  with  purposes  of  particular  act. 
— Ramish  v.  Hartwell,  126  Cal.  443,  447, 
58  Pac.  920.  See  Kirk  v.  Rhoads,  46  Cal. 
398,  403. 

10.  More  specific  provision  controls  gen- 
eral provision,  without  regard  to  their  com- 
parative dates,  two  acts  operating  together, 
and  neither  working  repeal  of  other. — Mar- 
tin v.  Election  Commissioners,  126  Cal.  404, 
411,  58  Pac.  932.  See  Mich.  Crane  v.  Reeder, 
22  Mich.  322,  323.  If.  Y.  Coxe  v.  State.  144 
N.  Y.  396,  39  N.  B.  400;  People  ex  rel.  Leet 
v.  Keller,  157  N.  Y.  90,  97,  61  N.  E.  431. 
Pn.  Commonwealth  ex  rel.  Bridgewater 
School  Directors  v.  Council  for  Montrose, 
52  Pa.  St.  391. 


§  5.     PROVISIONS  SIMILAR  TO  EXISTING  LAWS,  HOW  CONSTRUED. 

The  provisions  of  this  code,  so  far  as  they  are  substantially  the  same  as  exist- 
ing statutes,  must  be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

History:     Enacted  March  12,  1872. 


1.     Titles— Conflict   of   eode    provisions.-^ 

There  Is  nothing  in  provisions  of  section 
4481,  post,  inconsistent  with  provisions  of 
this  section.  Subject-matter  of  title  should 
be  ascertained,  not  so  much  from  headlines 
as  from  its  contents. — People  v.  Freese, 
76  CaL  633,  636,  18  Pac.  811. 


As  to  conflictina*  provisions*  of  eode  and 
ascertainment    of    Intention    of    le*islatnrev 

see,  post,  9  4481  and  note. 

As  to  pilot  commissioners,  rlgjht  to  pos- 
session of  oflee,  etc.,  see,  post,  9  868  and 
note. 


§6.  TENTJBE  OF  OFFICE  PRESERVED.  All  persons  who,  at  the  time 
this  code  takes  effect,  hold  office  under  any  of  the  acts  repealed,  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except  those  officers  [offices] 
which  are  not  continued  by  one  of  the  codes  adopted  at  this  session  of  the  legis- 
lature, and  excepting  offices  filled  by  appointment. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  pp.  3,  4. 

1.     "Tenure,"— «s  nsed  In  this  section  In  tlon — his    term    not    having:    expired — gov- 

respect   to   office    of   inspector   of   fifas   me-  ernor  had  no  power  to  appoint. — People  ex 

tors,  to  be  construed  as  meaning  term,  ef-  rel.   Parkinson   v.   Bissell,   49  Cal.   407,   412. 

feet  of  which  Is   to  continue  incumbent  In  As  to  oflces,  resla-natlon,  vacancies,  etc, 

office  for  period  of  four  years  from  time  of  see,  post,  §  995  et  seq.  and  notes. 

his  appointment.    And  under  that  construe-  As  to  powers  and  duties  of  governor  to 
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•apply   vacancies,   see,   post,    8  380,   subd.   3, 
and  note. 

As  to  tcMwe  of  ofBee,  Molding  over  until 
ancccMor  appointed,  see,  post,  S  879  and  note. 


As  to  vacancies,  how  occnrrlna",  see,  post, 
9  996  and  note. 

A»    to   vacancy,    oslcer   filling*    unexpired 
term,  see,   post,    S 1004   and   note. 


§7.  CONSTRUCTION  OF  REPEAL  AS  TO  CERTAIN  OFFICERS.  When 
any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act  is  not  in  substance 
re-enacted  or  continued  in  either  of  the  four  codes,  such  office  ceases  at  the 
time  the  code  takes  effect. 

History:    Enacted  March  12,  1872. 


As  to  repeal  of  statute*,  etc.,  see,   post, 
§  18  and  note. 


As  to  tenure  of  oflce,  see,  ante  §  6,  par. 
1;  post,  9  879  and  note. 


§  8.  ACTIONS,  ETC.,  NOT  AFFECTED  BT  THIS  CODE.  No  action  or 
proceeding  commenced  before  this  code  takes  effect,  and  no  right  accrued,  is 
affected  by  its  provisions,  but  the  proceedings  therein  must  conform  to  the 
requirements  of  this  code  as  far  as  applicable. 

History:     Enacted  March  12,  1872. 


ACTIONS  AND  CONTRACTS— AS  TO  HOW 
FAB  MAY  BE  AFFECTED. 

I.  In  General — Obligations  of  Contract. 
II.  Vested  Rights. 

III.  Legislative  Control  of  Remedy — Prac- 
tice. 
L  In  General — Obligations  of  Contract. 

1.  As  to  object  of  law. 

2.  All  laws  impairing  obligation  of  con- 

tract— Prohibited. 

3.  Amended   statute  extending   right   of 

possession  in  mortgager — Effect  of. 

4.  Contracts   with   state  —  Provisions   of 

constitution  prohibiting  impairment. 

5.  Same — Degree  of  impairment  not  ma- 

terial. 

6.  Judiciary  will  set  aside  legislation  and 

protect  rights,  when. 

7.  Judgment — In  sense  of  constitution — 

Is  contract. 

8.  Law   enters   into   contract   and    forms 

part  of  It. 

9.  Same  —  Exception    as    to    statute    of 

limitations. 

10.  Law  which  creates  contract — Construc- 

tion of. 

11.  Law  made  after  existence  of  contract, 

altering  terms,  etc. 

12.  Obligation   may   be   impaired   without 

being  destroyed. 

13.  Obligation  of  contract — Includes  what. 

14.  Power    of    legislature    to    affect    paBt 

contracts,  etc. 

15.  Prohibition  to  sue — As  impairment. 

16.  Restriction  as  to  impairing  obligation 

— In  general  applies  to  state. 
17, 18.  Same — State  can  not  impair  obligation. 
19.  Requiring  performance  of  other  con- 
ditions—Effect of. 


19a.  Retroactive  law — What  is. 

20.  State  or  municipal  corporations  —  En- 
actments, how  construed. 

21-21b.  Statute  not  intended  to  have   retro- 
active effect. 

22.  Statute  impairs  obligation,  when. 
IT.  Vested  Rights. 

23.  Beneficiary's  interest  in  policy  of  in- 

surance— Not  vested  right. 

24.  Bounties    given    by    statute  —  When 

vested  right. 

25.  Code  can  not  devest  rights  of  trustees, 

etc. 

26.  Contract  made  in  behalf  of  state — By 

board  of  state  prison  commissioners. 

27.  Ferry  privilege — Vested  right  in. 

28.  Funding  debt  of  city — Liens  of  judg- 

ment, when  not  affected. 

29.  Grant  of  land — When  irrevocable. 

30.  Law   imposing   payment   for   improve- 

ments, effect  of. 

31.  Law  reducing  interest  rate — Effect  of. 

32, 33.  Limitation  of  powers  of  legislature. 

34,  35.  Mutual-benefit  insurance  policy — Equi- 
ties in. 

36.  Municipal  corporations— Effect  of  laws 

extending  boundaries. 

37.  Recording   acts — Power  of   legislature 

to  pass. 

38.  Repeal  of  statute — Before  penalty  en- 

forced. 

39.  Salaries  of  judges  of  state  courts — 

Right  in  not  vested. 

40.  Statutes    transferring  vested   rights — 

When  void. 

41.  State  can  not  annul  contracts  it  has 

entered  into. 

42.  Statute    prescribing    modes    by   which 

party  may  be  devested  of  property — 
Strictly  construed. 
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43.  Vested  right — Not  necessarily  perfect 

right. 

HI.  Legislative  Control  of  Remedy — Prac- 
tice. 

44.  Borden  of  proof — Right  to  estrays. 

45.  Changing  or  altering  remedy — In  gen- 

eral. 

46-  48.  Same  —  Legislature  possesses  uncon- 
trollable power  over  subject  of 
remedy. 

49.  Same — Obligation    of    contracts,    and 

rights  of  parties  under  it. 

50.  Same — Right  and  remedy  must  stand 

or  fall  together. 

51.  Civil    right — Can    not    exist    without 

remedy. 

52.  Constitutionality  of  retrospective  reme- 

dial laws. 

53.  Destroying  contracts  by  denying  rem- 

edy. 

54.  Distinction  between  obligation  of  con- 

tract and  remedy. 

55.  Forms  of  action  or  modes  of  remedy- 

May  be  changed  how  far. 

56.  Repeal  of  statute  as  to  inchoate  right. 

57.  Remedy  included  in  term  "  obligation 

of  a  contract." 

58.  Remedy  as  applied  to  redemption  of 

property. 

59.  Remedy  and  validity  are  alike  parts  of 

obligation. 

60,61.  Statute  extending  time  of  redemption 
— Unconstitutional,  when. 

62,63.  Suspension    of    remedies,    effect    of— - 
Cases  compared. 
64.  Shortening  time  of -one  remedy — When 
does  not  affect  independent  remedy. 

An  to  action*  in  general.  8ee  Kerr's  Cyo. 
Code  Civ.  Proc,  2d  ed.,  9  307  and  note. 

An  to  action  commenced  before  code  tnkea 
•uTeet,  see  similar  provision  in  Kerr's  Cyo. 
Code  Civ.  Proc,  2d  ed.,  5  8  and  note. 

An  to  contract  not  subject  to  be  Impaired 
h>y  net  of  legislature  or  decision  of  courts 
altering   construction   of  law,   general  rule 

an  to*  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  8 
note  par.  11  and  cases  there  cited. 

An  to  conveyance*  Told  aa  agnlnst  sub- 
•enuent  purchaser,  etc.,  where  not  regis- 
tered, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
f  1214  and   note. 

An  to  erlmlnnl  uctlons  commenced  before 
eo>de  take*  effect,  see  Kerr's  Cyc.  Code  Civ. 
Proc,  2d  ed.,  9  8  and  note. 

An  to  erlmlnnl  offenses,  committed  before 
eole  went  Into  effect,  see  Kerr's  Cyc.  Pen. 
Code,   2d   ed.,  9  8  and  note. 

An  to  bomentead  laws,  when  Impairing 
•bligation  of  contracts,  see  note  78  Am. 
Dec.  464. 


Aa  to  remedial  rights,  see  Kerr's  Cyo. 
Code  Civ.  Proc,  2d  ed.,  9  8  and  note. 

Aa  to  right  of  appeal,  see  Kerr's  Cyc 
Code  Civ.   Proc,  2d  ed.,  9  989  and  note. 

An  to  recording  nets,  In  general,  see 
Kerr's  Cyc  Civ.  Code,  2d  ed.,  99  1213,  1218 
and  notes. 

An  to  statute  of  limitations,  vested  right 
not  existing  In  running  of*  see,  post,  9  ■ 
and  note  par.  12. 

As  to  swamp  and  overflowed  lands,  Tested 
rights  In*  see,  post,  9  3442  et  seq.  and  notes. 

I.     IN  GENERAL— OBLIGATIONS  OP  CON- 
TRACT. 

1.  An  to  object  lnw. — The  provisions  of 
this  section,  and  of  the  similar  sections 
in  the  other  codes  of  the  state,  were  en- 
acted for  the  express  purpose  of  preventing 
Interference  with  and  disturbance  of  vested 
rights  subsisting  prior  to  and  at  the  time 
of  the  adoption  of  the  codes,  yet  they  nev- 
ertheless serve  to  display  a  legislative  rec- 
ognition of  those  principles  which  forbid 
the  retroactive  operation  of  statutes  in 
cases  where  the  effect  thereof  would  be 
to  destroy  vested  rights. — James  v.  Oakland 
Traction  Co.,  10  Cal.  App.  785,  797,  10S 
Pac.  1082. 

2.  All  Inws  Impairing  obligation  of  con- 
tract— Prohibited)  and  this  restriction  is 
not  aimed  solely  at  laws  which  expressly 
destroy  or  annul  contracts  or  in  certain 
degree  impair  their  obligation,  but  it  ap- 
plies also  to  all  laws  which  in  any  sub- 
stantial degree  impair  obligation  of  con- 
tracts.— Welsh  v.  Cross,  146  Cal.  621,  624, 
81  Pac.  229. 

8.  Amended  statute  extending  right  of 
possession  in  mortgager  to  period  of  twelve 
months  is  substantial  impairment  of  obli- 
gation of  contract  limiting  right  of  posses- 
sion to  six  months. — Haynes  v.  Tredway, 
133  Cal.  400,  402,  65  Pac.  892.  See  Savings 
Bank  of  San  Diego  v.  Barrett,  126  Cal.  413, 
58  Pac.  914. 

4.  Contracts  with  state — ProTlslon  of 
constitution  prohibiting  Impairment  of  ob- 
ligation of  contract  refers  to  contracts  be- 
tween individuals  and  can  not  refer  to 
contracts  between  individuals  and  state  be- 
cause state  can  not  be  sued. — Myers  v.  Eng- 
lish, 9  Cal.  341,  342,  851.  See  Cohen  v. 
Wright,  22  Cal.  293;  Langford  v.  King,  1 
Mont.  33,  39. 

5.  Same— Degree  of  Impairment  not  ma* 
terlal. — Prohibition  as  to  impairment  of 
obligation  of  contract  has  no  reference  to 
degree  of  impairment;  the  largest  and  least 
are  alike  forbidden. — Bates  v.  Gregory,  89 
Cal.  387.  393,  26  Pac.  891.  See  People  ex 
rel.  McLane  v.  Bond,  10  Cal.  563;  United 
States  ex  rel.  Von  Hoffman  v.  City  of  Quin- 
cy.  71  U.  S.  (4  Wall.)  635,  18  L.  ed.  403: 
Edwards  v.  Kearzey,  96  U.  S.  595,  24  L.  ed. 
793;  United  States  ex  rel.  Wolff  v.  New  Or- 
leans,  103   U.  S.  358.   26  L.   ed.   395. 


An  to  mnrrlnge,  Tested  rights  arising  out  €.     .Indlclwrr    will     set    nslde    legislation 

o)£»  see   note   84   Am.   St.   Rep.    437.  and   protect   rights   when   legislature   over- 
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steps  limit  prescribed  by  constitution  and 
attempts  to  impair  obligation  of  contracts 
pr  pass  ex  post  facto  laws,  etc. — People  ex 
rel.  McCauley  v.  Brooks,  16  Cal.  11,  40. 

7.     Judgment— « In    sense    of    constitution* 

Is  a  contract. — Scarborough  v.  Dugan,  10 
Cal.    305,    809. 


8.  Law  enters  Into  contract  and  foi 
part  of  It.  and  obligation  of  such  contract 
must  depend  upon  law  existing  at  time  con- 
tract was  made. — Robinson  v.  Mage©,  9  Cal. 
81,  84,  70  Am.  Dec.  638;  People  v.  Bond, 
10  Cal.  663,  672.  See  Arguello  v.  Edlnger, 
10  Cal.  150;  People  ex  rel.  McCauley  v. 
Brooks,  16  Cal.  11,  32;  Bates  v.  Gregory, 
89  Cal.  387,  393,  26  Pac.  891;  Teralta  L*.  St 
W.  Co.  v.  Shaffer,  116  Cal.  518,  522,  68 
Am.  St.  Rep.  194,  48  Pac.  613;  Haynes  v. 
Tredway,  133  Cal.  400,  402,  66  Pac.  892; 
Welsh  v.  Cross,  146  Cal.  621,  624,  81  Pac. 
229;  United  States  ex  rel.  Von  Hoffman  v. 
City  of  Quincy,  71  U.  S.  (4  Wall.)  535,  660, 
18  L.  ed.  403;  Brine  v.  Hartford  F.  Ins.  Co., 
96  U.  S.  627,  24  L.  ed.  868. 

9.  Same— Exceptions  to  rale. — Statutes 
of  limitations  do  not  enter  into  contract  as 
part  of  law  thereof. — Billings  v.  Hall,  7 
Cal.  1,  4. 

10.  Law  which  creates  contract  can  not 

properly  be  said  to  impair  obligation  of 
contracts  so  far  as  it  does  not  affect  rights 
and  contracts  of  third  parties. — Smith  v. 
Morse,  2  Cal.  524,  544. 

11.  Law  made  after  existence  of  con- 
tract which  alters  terms  of  it  by  rendering 
It  less  beneficial  to  creditor  or  by  defeating 
any  of  terms  which  parties  agreed  upon, 
essentially  impairs  its  obligations  and  is 
in  violation  of  constitution.  — People  ex  rel. 
McLane  v.  Bond,  10  Cal.  563,  672.  See 
Blanchard  v.  Russell,  18  Mass.  1,  16,  7 
Am.  Dec.  106;  New  Jersey  v.  Wilson,  11 
U.   S.    (7   Cr.)    164,   166,    8   L.   ed.    303. 

12.  Obligation  may  be  Impaired  without 
feeing?  destroyed. — The  obligation  of  a  con- 
tract may  be  impaired  without  being  en- 
tirely destroyed. — Robinson  v.  Magee,  9  Cal. 
81,  84,  70  Am.  Dec.  638. 

18.  Obligation  of  contract  —  Includes 
•▼cry thing  within  Its  obligatory  scope,  and 

nothing  is  more  important  among  these  ele- 
ments than  means  of  enforcement. — Welsh 
v.  Cross.  146  Cal.  621,  624,  81  Pac.  229. 
See  Edwards  v.  Kearzey,  96  U.  S.  595,  600, 
24   L.   ed.    793. 

14.  Power  of  legislature  to  affect  past 
contracts  and  alter  or  destroy  nature  or 
tenure  of  estates  can  not  be  maintained. — 
Dewey  v.  Lambler,  7  Cal.  347,  348.  See 
Cohen  v.  Davis,  20  Cal.  186,  195;  White  v. 
Moses,  21  Cal.  34,  41;  Scott  v.  Dyer,  64  Cal. 
430,  434. 

1\     Prohibition    to    «iie— Ai    Impairment. 

— Contract  is  as  much  impaired  by  prohibi- 
tion to  sue  upon  It  as  It  is  by  direct  legisla- 
tive action  declaring  it  void. — Scarborough 
v.   Dugan,   10   Cal.   306,   309. 


16.  Restriction  as  to  Impairing  obliga- 
tion of  contracts  applies  to  contracts  to 
which  state  is  party  as  fully  as  to  contracts 
between  Individuals. — Rose  v.  Estudillo,  39 
Cal.  270,  274.  See  People  v.  Morse,  43  Cal. 
634,  638;  Sawyer  v.  Colgan,  102  Cal.  283,  292, 
36   Pac.   580. 

17.  Same^State  can  not  Impair  obliga- 
tion of  contract  by  subsequent  legislation 
entered  into  with  private  persons  any  more 
than  if  contract  was  between  two  or  more 
citizens. — Floyd  v.  Blanding,  54  Cal.  41,   45. 

18.  State  has  no  more  power  to  Impair 
an  obligation  Into  which  she  herself  ha»  en- 
tered than  she  can  contracts  of  Individuals. 
— People  ex  rel.  McCauley  v.  Brook?,  16 
Cal.  11,  30. 

IS.  A  retroactive  law— What  Is. — Retro- 
ditlona  to  make  contract  operative  Is  im- 
pairing its  obligation. — People  ex  rel.  Mc- 
Cauley v.  Brooks,  16  Cal.  11,  33. 

19a.  Retroactive  law— What  is. — Retro- 
active law  is  one  which  operates  upon 
matters  which  occurred,  or  rights  and  obli- 
gations which  existed,  before  the  time  of 
enactment.  The  fundamental  rule  for  the 
construction  of  statutes  Is  that  they  will 
be  considered  to  have  a  prospective  opera- 
tion only  unless  a  legislative  intention  to 
the  contrary  is  expressed,  or  necessarily 
to  be  implied  from  the  language  used,  or 
the  particular  circumstances. — Smith  v. 
Mathews,  155  Cal.  752,  761,   103  Pac.   199. 

See,   also,   par.    22,    this   note. 

20.  State  or  municipal  corporation  en- 
actments providing  for  meeting  debts  or 
engagements  are  regarded  as  means  of 
executing  its  own  policy  or  transacting  its 
own  business,  and  may  be  altered  or  re- 
pealed at  pleasure  as  not  within  constitu- 
tional prohibition  forbidding  impairment  of 
obligation  of  contracts. — San  Francisco  v. 
Bcideman,   17   Cal.    443.   462. 

21.  Statute  not  Intended  to  have  retro- 
active effect  or  affect  past  transactions,  but 
intended  to  operate  In  futuro,  is  unconsti- 
tutional and  void  as  impairing  obligation 
of  contracts. — People  ex  rel.  Thome  v. 
Hays,  4  Cal.  127,  154.  See  Moore  v.  Martin, 
38  Cal.  428,  439. 

21a.  Comparet  McCormick  v.  Rusch,  15 
Iowa   137,    83   Am.   Dec.    401. 

21b.  Overruled t  Tuolumne  v.  Sedgwick. 
15  Cal.  515.  529. 

22.  Statute  Impair*  obligation  whenever 
its  provisions  substantially  defeat  end  con- 
templated by  parties  in  making  contract; 
and  to  ascertain  end  contemplated  by  It 
we  must  look  to  law  as  it  existed  at  time, 
when  contract  was  made. — Robinson  v.  Ma- 
gee, 9  Cal.  81,  84,  70  Am.  Dec.  638. 

See,  also,  par.  19a,  this  note. 

II.     VESTED  RIGHTS. 

22.  Beneficiary's  Interest  In  a  policy  of 
Insurance — Not  vested  right*  for  contract  is 
between  insurer  and  insured.  Beneficiary's 
interest  is  mere   expectancy,  or  an  lncom* 
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plete  grift,  which  is  revocable  at  will  of  in- 
sured, and  which  does  not,  and  can  not 
become  vested  as  right  until  fixed  by  death 
of  insured.  A  vested  right  is  property 
which  law  protects,  while  mere  expectancy 
is  not  property  and  is  therefore  not  pro- 
tected.— Hoeft  v.  Supreme  Lodge  K.  of  H., 
113  Cal.  91,  96,  33  L  R.  A.  174,  45  Pac.  185. 
See  Swift  v.  San  Francisco  S.  &  E.  Board, 
17  Cal.  567.  572,  8  Pac.  94;  Order  of  Mutual 
Companions  v.  Grlest,  76  Cal.  494,  497,  18 
Pac.  652;  Bowman  v.  Moore,  87  Cal.  806, 
312.  25  Pac.  409;  McLaughlin  v.  McLaughlin, 
104  Cal.  171,  177,  48  Am.  St.  Rep.  83,  37  Pao. 
f.«5.  ill.  Martin  v.  Stubbings,  126  111.  387, 
9  Am.  St.  Rep.  620,  18  N.  E.  657.  Iowa. 
Brown  v.  Grand  Lodge  A.  O.  U.  W.,  80 
Iowa  287,  20  Am.  St.  Rep.  420,  45  N.  W. 
884.  Pa,  Appeal  of  Beatty,  122  Pa.  St.  428, 
15  Atl.  861.  Fed.  Lamont  v.  Grand  Lodge 
I.  L.  of  H.,  31  Fed.  177;  Supreme  Con- 
clave v.  Capella,  41  Fed.  1;  Robinson  v. 
United   States  Mut.   A.   Assoc,   68   Fed.   825. 

24.  Bounties  riven  by  statute  —  When 
vested  rflsrat. — Where  county  given  by  stat- 
ute is  earned  by  complying  with  conditions 
of  statute,  right  to  such  bounty  becomes 
vested. — Ingram  v.  Colgan,  106  Cal.  118, 
125,  46  Am.  St.  Rep.  221,  28  L.  R.  A.  187,  38 
Pac.  315.  39  Id.  437.  See  Blckerdike  v. 
State.  144  Cal.  681,  697,  78  Pac.  270;  East 
Saginaw  S.  M.  Co.  v.  East  Saginaw,  19 
Mich.  259,  2  Am.  Rep.  82;  affirmed,  80  IT.  S. 
(13   Wall.)    373,   20   L.   ed.    611. 

25.  Code  can  not  devest  riant  of  trus- 
tees, etc. — Code  can  not  constitutionally  by 
retroactive  operation  devest  vested  rights 
of  trustees  and  beneficiaries  becoming 
vested  on  death  of  testator.— Seymour  v. 
McAvoy.  121  Cal.  438,  442,  41  L.  R.  A.  544, 
53  Pac  946. 

26.  Contract  made  In  name  and  behalf  of 
state  By  board  of  state  prison  commis- 
sioners under  act  of  March  21,  1856,  requir- 
ing commissioners  to  lease  state  prison 
grounds  and  property  with  labor  of  con- 
victs for  period  of  five  years  at  stipulated 
price,  and  upon  other  conditions  and  terms 
prescribed  in  act,  created  vested  right  in 
lessees  thereunder,  beyond  power  of  legis- 
lature to  revoke  or  to  impair  efficacy. — 
People  ex  rel.  McCauley  v.  Brooks,  16  Cal. 
11.  34. 

27.  Kerry  privilege— Vested  right  fn< — 
Litigant  must  have  fully  complied  with 
laws  to  entitle  him  to  bring  suit  for  an 
interference  with  hlB  ferry  privileges  and 
to  entitle  him  to  claim  renewal  of  his  li- 
cense, as  vested  right  in  privilege  of  keep- 
ing and  maintaining  his  ferry. — Norris  v. 
Lapsley,  5  Cal.  47,  48. 

28.  Funding  debt  of  city— Liens  of  judg- 
ment, vrben  not  affected. — Act  to  authorize 
funding"  of  floating  debt  of  city  of  San 
Francisco  and  to  provide  for  payment  of 
fame,  passed  May  1,  1851  (Stats.  1851,  p. 
S87)  held  unconstitutional  in  so  far  as  same 
affected  prior  liens  of  Judgment  recovered 
against    the    city. — Smith   v.    Morse,   2    Cal. 


524,  657.  See  People  ez  rel.  Thorne  v.  Hays, 
4  Cal.  127,  148;  People  ex  rel.  McLane  v. 
Bond,  10  Cal.  563,  568;  Heydenfeldt  v.  Hitch- 
cock, 15  Cal.  514,  515;  McCauley  v.  Brooks, 
16  Cal.  11,  37. 

29.  Grant   of   land— Waxen    Irrevocable. — 

Grant  of  land  made  to  person  or  corpora- 
tion is  irrevocable  and  can  not  be  annulled 
by  any  subsequent  legislative  act;  differ- 
ent doctrine  is  utterly  inconsistent  with 
fundamental  principle  of  republican  gov- 
ernment, and  with  right  of  citizens  to  free 
enjoyment  of  their  property  lawfully  ac- 
quired.— Smith  v.  Morse,  2  Cal.  524,  544.  See 
Wilkinson  v.  Leland,  27  U.  S.  (2  Pet.)  627, 
662,  7  L.  ed.  542. 

30.  Law  Imposing  payment  for  Improve* 
ments  —  Effect  of. — A  law  which  imposes 
payment  for  improvements  on  party  as 
condition  of  recovery  of  property  already 
his,  under  act  of  March  26,  1856,  so  far  as 
same  requires  payment  by  owner  to  person 
in  possession,  of  value  of  his  Improvements 
before  action  of  ejectment  may  be  main- 
tained, or  denies  owner  rents  and  profits 
of  land,  Is  law  devesting  vested  rights,  for 
no  difference  in  principle  exists  in  taking 
part  or  whole. — Billings  v.  Hall,  7  Cal.  1,  3. 

81.     Law    reducing   Interest   rate  — Effect 

of. — Law  reducing  interest  rate  upon  re- 
demption is  not  unconstitutional,  because 
it  does  not  impair  security  of  creditor  or 
affect  injuriously  interest  of  debtor  (dic- 
tum, Beatty,  C.  J.). — Welsh  v.  Cross,  146 
Cal.  621,  635,  81  Pac.  229.  See  Hooker  v. 
Burr,  194  IT.  S.  415,  48  L.  ed.  1046,  24 
Sup.  Ct.  Rep.  706. 

32.  Limitation   of  powers  of  legislature, 

— Legislature  representing  mass  of  political 
powers  is  only  restrained  by  express  limi- 
tations or  restrictions  in  constitution. — Peo- 
ple v.  Seymour,  16  Cal.  332,  342,  76  Am. 
Dec.    521. 

33.  Legislature  has  no  power  to  create 
new  rights  for  one  party  as  to  past,  nor 
impair  pre-existing  rights  of  another,  and 
this  Is  true  distinction  between  want  of 
remedy  and  want  of  power  to  impair  right. 
— Billings  v.  Hall,  7  Cal.  1,  3. 

34.  Mutual  -  benefit  Insurance  policy  — 
Equities  in. — Rights  of  beneficiary  under 
certificate  issued  by  mutual-benefit  associa- 
tion are  not  regarded  as  vested  interest  in 
proceeds  of  certificate;  for  a  second  benefi- 
ciary might  be  substituted,  wholly  Innocent 
of  contractual  relations  existing  between 
insured  and  interested  beneficiary,  and  his 
substitution  give  rise  to  creation  of  equi- 
ties in  his  behalf.  Rights  of  parties  under 
such  certificate  are  rather  question  of  equi- 
ties, and  stronger  and  better  equity  must 
prevail  (dictum). — Jory  v.  Supreme  Council 
A.  L.  H.,  105  Cal.  20,  28,  45  Am.  St.  Rep.  17, 
26  L.  R.  A.  733.  38  Pac.  524. 

34a.  Distinguished  i  Hoeft  v.  Supreme 
Lodge  K.  of  H.,  113  Cal.  91,  96,  33  L.  R.  A. 
174,  45  Pac.  185. 

38.  Compare:  Smith  v.  National  Ben. 
Soc,  123  N.  Y.  85,  9  L.  R.  A.   616;   25  N.   E. 
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197;  Maynard  v.  Van'derwerker,  24  N.  Tt, 
Supp.  932. 

36.  Municipal  corporations  —  Effect  of 
laws  extending*  boundaries.  —  Legislature 
can  not,  by  merely  changing  name  of  mu- 
nicipal corporation,  or  by  abridging  or  en- 
larging Its  territory,  so  destroy  its  identity 
as  to  impair  rights  of  its  creditors  and 
enforcement  of  their  obligations  against 
original  municipal  corporation.  —  Bates  v. 
Gregory,   89   Cal.  387,  396,   26   Pac.    891. 

87.     Recording-  acta— Power  of  legislature 

to  pan. — It  is  within  undoubted  power  of 
state  legislature  to  pass  recording  acts  by 
which  earlier  grantee  shall  be  postponed  to 
later  grantee  if  prior  deed  is  not  recorded 
within  limited  time. — Stafford  v.  Lick,  7 
Cal.  479,  487.  See  Jackson  v.  Lamphire,  28 
U.  S.   (3  Pet.)  280,  287,  7  L.  ed.  679. 

38.  Repeal  of  statute  —  Before  penalty 
enforced. — No  person  has  vested  rights  in 
an  unenforced  penalty;  therefore  repeal  of 
statute  before  penalty  Is  enforced  is  not 
deprivation  of  any  vested  right. — Anderson 
v.  Byrnes,  122  Cal.  272,  274,  54  Pac.  821. 

38a.  Distinguished!  Flanigan  v.  Sierra 
County,  122  Fed.  24,  27,  67  C.  C.  A.  340. 

30.  Salaries  of  judges  of  state  courts- 
Right  In  not  vested. — Provisions  of  consti- 
tution respecting  vested  rights  do  not  refer 
to  contracts  between  state  and  judicial  offi- 
cers respecting  salary. — Myers  v.  English, 
9   Cal.   341,   361. 

40.  Statute  transferring;  vested  rights  to 

those  having  no  legal  claim  to  them  is  void. 
— Rich  v.  Maples,  33  Cal.  102,  111. 

41.  State  can  not  annul  contracts  It  baa 
entered  Into  or  deprive  individuals  of 
vested  rights  acquired  under  them. — Rose  v. 
Estudillo,  89  Cal.  270,  274.  See  People  v. 
Morse,  43  Cal.  534,  538;  disapproving:  Rise 
v.  Estudillo,  supra,  as  to  constitutionality 
of  act  requiring  supervisors  of  county  to 
levy  tax  to  provide  for  certain  funds. 

42.  Statute  prescribing  modes  by  which 
party  may  be  devested  of  his  property  with- 
out his  consent  must  be  strictly  construed. 
— Trumpler  v.  Bemerly,  39  Cal.  490.  See 
Stanford  v.  Worn,  27  Cal.  171;  Smith  v. 
Davis,  30  Cal.  536,  537;  Chambers  v.  Satter- 
lee,  40  Cal.  497,  624;  Chase  v.  Putnam,  117 
Cal.  364,  368,  49  Pac.  204;  Snell  v.  Bradbury, 
139  Cal.  379,  382,  73  Pac.  150. 

43.  Vested  right— Not  necessarily  perfect 
right. — Vested  right  of  property  is  not 
necessarily  perfect  right,  but  it  is  enough 
that  it  is  valid  as  against  person  who  seeks 
to  devest  and  acquire  it  for  himself. — Rich 
v.  Maples,  33  Cal.  102,  111. 

III.     LEGISLATIVE     CONTROL     OVER 
REMEDY— PRACTICE. 

44.  Burden  of  proof— Right  to  eetruys.— 

Party  claiming  to  have  acquired  right  to 
property  by  virtue  of  provisions  of  statute 
concerning  estrays  as  against  original 
owner,  must  affirmatively  allege  and  prove 
that  mode  prescribed  by  statute  for  acqui- 


sition of  such  title  has  In  every  particular 
been  strictly  followed. — Trumpler  v.  Bem- 
erly, 39  Cal.  490,  491.  See  Bensley  v.  Moun- 
tain L.  Co.,  13  Cal.  306;  Curran  v.  Shattuck, 
24  Cal.   427. 

4ft.  Changing  or  altering;  remedy  —  In 
general. — Legislature  may  from  time  to  time 
alter  or  change  remedy,  provided  it  does 
not  materially  affect  right;  but  whenever 
legislature  so  far  alters  remedy  as  to 
impede,  destroy,  change,  or  render  right 
scarcely  worth  pursuing,  they  necessarily 
impair  obligation  of  contract  upon  which 
such  right  is  founded,  and  act  is  unconsti- 
tutional and  void. — Smith  v.  Morse,  2  Cal. 
524,  548. 

40.  Same— Legislature  possesses  uncon- 
trollable power  over  subject  of  remedy   or 

process  of  courts,  except  where  it  devests 
vested  rights  by  qualifying  and  restraining 
remedy,  by  conditions  and  restrictions  tend- 
ing to  diminish  value  and  amount  of  things 
to  be  recovered. — Billings  v.  Hall,  7  Cal. 
1,  10.  See  Scarborough  v.  Dugan,  10  Cal. 
305,  309;  Bronson  v.  Klnzie,  42  U.  S.  (1 
How.)  311,  11  L.  ed.  143;  McCracken  v. 
Hayward,  43  U.  S«  (2  How.")  608,  11  L.  ed. 
397. 

47.  Legislation  which  changes  remedy  so 
as  to  materially  impair  right  is  as  much 
within  Inhibition  of  constitution  as  if  It 
directly  assailed  right. — People  ex  rel.  Mc- 
Cauley  v.  Brooks,  16  Cal.  11,  30.  See  Green 
v.  Biddle,  21  U.  S.  (8  Wheat.)  1,  5  L.  ed.  547. 

48.  Legislature  has  no  right  to  regulate 
remedy  so  that  it  shall  destroy  contract  by 
denying  all  means  of  enforcement. — Scar- 
borough v.  Dugan,  10  Cal.  305,  309. 

40.  Sanpe  —  Obligation  of  contract,  and 
rights  of  parties  under  It,  may  in  effect  be 
destroyed  by  denying  remedy  altogether;  or 
may  be  seriously  impaired  by  burdening 
proceedings  with  new  conditions  and  re- 
strictions so  as  to  make  remedy  hardly 
worth  pursuing.  —  Smith  v.  Morse,  2  Cal. 
524,  549. 

50.  Same — Rlg-ht  and  remedy  must  stand 
or  fall  together  In  theory  of  all  practical 
and  Just  governments.  To  deny  right  is 
necessarily  to  deny  remedy;  and  to  admit 
right  and  yet  deny  remedy  Is  to  impair 
right  and  to  render  it  either  partially  or 
wholly  Inoperative. — Robinson  v.  Magee,  9 
Cal.  81,  83,  70  Am.  Dec.  688. 

51.  Civil  rlg-ht  —  Can  not  exist  without 
remedy. — Civil  right  without  a  remedy  never 
can  exist  in  practical  theory  of  government. 
— Robinson  v.  Magee,  9  Cal.  81,  83,  70  Am. 
Dec.  638. 

See  notes,  91  Am.  Dec.  262;  37  Am.  St. 
Rep.   567. 

52.  Constitutionality  of  retrospective 
remedial  laws.  —  Retrospective  statute  af- 
fecting and  changing  vested  rights  is 
founded  on  unconstitutional  principles,  and 
consequently  inoperative  and  void.  But 
this  doctrine  is  not  understood  to  apply  to 
remedial  ^statutes   which   may   be   of  retro- 
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LIMITATION   OF   ACTION — CONTINUES   RUNNING, 
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spectlve  nature  provided  they  do  not  impair 
contracts  or  disturb  absolute  vested  rights, 
and  only  so  to  confirm  rights  already  exist- 
ing, and  In  furtherance  of  remedy  by  curing 
defects  and  adding;  to  means  for  enforcing 
existing  obligations. — Dentzel  v.  Waldie,  SO 
CaL  138.  148. 


contract*     by 

ly. — Legislature  under  pretense  or  with 
object  of  regulating  remedy  can  not  deny 
all  remedy,  for  thereby  contract  is  de- 
stroyed.—  Scarborough  v.  Dugan,  10  Cal. 
305.  309. 


Distinction  between  obligation  of 
contract  and  remedy  to  enforce  it,  is  that 
one  belongs  to  declaratory  part  of  law 
which  establishes  rights  of  persons  and 
things,  and  other  to  remedial  portion  which 
enforces  right  or  redresses  wrong  (dls.  op.). 
— People  ex  rel.  Thome  v.  Hays,  4  Cal.  127, 
157,  approved  in  Moore  v.  Martin,  88  Cal. 
428.  439. 


Forms  of  action  or  modes  of  remedy 
ly  be  changed  by  legislature  at  its  dis- 
cretion, provided  adequate  means  of  en- 
forcing right  remain. — I£erckhoff-Cuzner  M. 
A  Lw  Co.  v.  Olmstead,  85  Cal.  80,  85,  24  Pac. 
648.  See  Scarborough  v.  Dugan,  10  Cal.  805; 
Hibernla  S.  &  L.  Soc.  v.  Hayes,  56  Cal. 
297;  People  v.  Campbell,  59  Cal.  243,  43  Am. 
Rep.  257;  Tuttle  v.  Block,  104  Cal.  443,  449, 
88  Pac.  109. 

M.  Repeal  of  statute  as  to  Inchoate 
right. — Where  right  is  created  solely  by 
statute  and  is  dependent  upon  statute  alone, 
and  such  right  is  still  inchoate  and  not 
reduced  to  possession  or  perfected  by  final 
Judgment,  repeal  of  statute  destroys  rem- 
edy unless  repealing  statute  contains  sav- 
ing clause. — Napa  State  Hospital  v.  Flah- 
erty. 184  Cal.  315,  317,  66  Pac.  322.  See 
Spears  v.  County  of  Modoc,  101  Cal.  308,  805, 
S»  Pax.  869. 

57.  Remedy  la  Included  In  term  "obliga- 
tion of  a  contract*"  where  It  affects  sub- 
stantial rights,  and  remedy  can  not  be 
altered  so  as  to  materially  Impair  such  ob- 
ligation.— Welsh  v.  Cross,  146  Cal.  621,  624, 
81  Pac.  229.  See  Qreen  v.  Biddle,  21  U.  S. 
<8  Wheat)  1,  75,  5  L.  ed.  547;  Edwards  v. 
Kearsey,  96  U.  S.  695,  600,  24  L.  ed.  798. 

Remedy  as  applied  to  redemption  of 


property.  —  Statute  which  authorizes  re- 
demption of  property  sold  upon  foreclosure 
of  mortgage,  where  no  right  of  redemption 
previously  existed,  or  which  extends  period 
of  redemption  beyond  time  formerly  al- 
lowed, can  not  constitutionally  apply  to  a 
sale  under  mortgage  executed  before  its 
passage. — Welsh  v.  Cross,  146  Cal.  621,  624. 
81  Pac.  229;  Barnitz  v.  Beverly,  163  U.  S. 
118,  41  L.  ed.  93,  16  Sup.  Ct.  Rep.  1042.  See 
Savings  Bank  of  San  Diego  v.  Barrett,  126 
Cal.  413,  58  Pac.  914;  Haynes  'v.  Tredway, 
133  Cal.  400,  65  Pac.  892;  Malone  v.  Roy,  134 
Cal.  344,  66  Pac.  313. 

59.  Remedy  and  validity  are  alike  parts 
of  obligation  which  are  guaranteed  by  con- 
stitution against  invasion. — Bates  v.  Greg- 
ory, 89  Cal.  387,  393,  26  Pac.  891.  See  United 
States  ex  rel.  Von  Hoffman  v.  City  of 
Quincy,  71  U.  S.  (4  Wall.)  535,  18  L.  ed.  403. 

60.  Statute  extending  time  of  redemp- 
tion—Unconstitutional as  to  liens  accruing 
before  its  enactment  because  it  impairs  se- 
curity in  which  creditor  has  vested  right 
(Beatty,  C.  J.). — Welsh  v.  Cross,  146  Cal. 
621,  635,  81   Pac.  229. 

61.  Statute  extending  time  of  redemption 
does  not  apply  to  Judgments  existing  at 
time  of  Its  passage. — Welsh  v.  Cross,  146 
Cal.  621,  624,  81  Pac.  229. 

62.  Suspension  of  remedies— Effect   of. — 

Suspension  by  statute  of  remedies  or  any 
part  thereof  existing  at  time  contract  was 
made  is  more  or  less  impairing  obligation 
of  contract. — People  ex  rel.  Thorne  v.  Hays, 
4  Cal.  127;  Seale  v.  Mitchell,  5  Cal.  401,  402. 

68.  Comparet  Tuolumne  R.  Co  v.  Sedg- 
wick, 15  Cal.  517;  Moore  v.  Martin,  38  Cal. 
428,  departing  from  rule  stated  in  People 
v.  San  Francisco,  4  Cal.  127,  and  Seale  v. 
Mitchell,  5  Cal.  401,  402,  but  see  Welsh  v. 
Cross,  146  Cal.  621,  630,  81  Pac.  229,  over- 
ruling Tuolumne  R.  Co.  v.  Sedgwick,  supra, 
and  Moore  v.  Martin,  supra,  and  restoring 
rule  as  declared  In  the  earlier  cases,  and  as 
stated  in  preceding  paragraph. 

64.  Shortening-  time  of  one  remedy  given 
by  statute  will  not  operate  to  shorten  time 
of  another  existing  and  independent  rem- 
edy.— Fox  v.  Townsend,  2  Cal.  App.  193,  83 
Pac.  272. 


§  9.     LIMITATIONS  SHALL  CONTINUE  TO  BUN.    When  a  limitation  or 

period  of  time  prescribed  in  any  existing  statute  for  acquiring  a  right  or 

barring  a  remedy,  or  for  any  other  purpose,  has  begun  to  run  before  this  code 

goes  into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this  code,  the 

time  which  has  already  run  shall  be  deemed  part  of  the  time  prescribed  as 

such  limitation  by  this  code. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdta.  1873-4,  p.  1. 
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RUNNING  OF  LIMITATION  OF  ACTION— .HOLIDAYS. 


CPreliM.  ProT. 


STATUTES  OF  LIMITATION— CON- 
TINUES TO  BUN. 

1.  Amendment  cutting  off  right  of  appeal, 

effect  of. 

2.  Distinction   between   statutes   of   limita- 

tions and  law  of  prescription. 

3.  Legislative  repeal  of  act,  when  revives 

right. 

4.  Municipal  corporation — Eight  to  defense 

of  statute  of  limitations. 

5.  Power  of  legislature  limited  by  constitu- 

tion. 

6.  Statute  of  limitations — Construed  as  to 

judgments. 

7.  Statutory  provisions  on  subject  of  limita- 

tion— How  considered. 

8,9.  Same — Not  retrospective. 

10.  Statute  of  limitations — Is  privilege  per- 

sonal to  debtor. 

11.  Statutes  of  limitations — Are  statutes  of 

repose. 

12.  Vested  right — Does  not  exist  in  running 

of  statute  of  limitations. 

1.     Amendment  catting  oil  right  of  appeal 

If  construed  as  operating:  retrospectively, 
held  that,  unless  absolutely  necessary,  such 
intention  should  not  be  imputed  to  legisla- 
ture and  that  operation  of  such  amendment 
should  be  limited  to  Judgments  thereafter 
entered. — Pigrnaz  v.  Burnett,  119  Cal.  157, 
160,  51  Pac.   48. 

3.  Distinction  between  statute*  of  limi- 
tation and  prescription,  as  known  to  courts 
of  common  law,  is  that  prescription  confers 
right  and  statute  of  limitation  takes  away 
remedy. — BIlllngB  v.  Hall,  7  Cal.  1,  4. 

3.  Legislature  may  by  repeal  of  act 
revive  right  which  has  not  been  extin- 
guished, but  has  been  in  abeyance  for  want 
of  remedy  to  assert  it. — Billings  v.  Hall, 
7  Cal.  1,  4. 

4.  Municipal  corporation  has  legal  right 
to  avail  itself  of  defense  of  statute  of  limi- 
tations as  fully  as  any  other  creditor.— 
Bates  v.  Gregory.  89  Cal.  387,  898,  26  Pac. 
891.  See  Sonoma  Co.  v.  Hall,  132  Cal.  589, 
598,  66  Pac.  257,  312,  65  Id.  12,  459;  San 
Luis  Obispo  Co.  ▼.  Gage,  139  Cal.  398,  73 
Pac.  174. 

5.  Power  of  legislature  Is  only  limited 
by   express   constitutional   restrictions)   and 

following  this  rule  legislature  may  limit, 
modify,"  or  delay  remedy,  even  admitting 
doctrine  can  not  alter  remedy  so  as  to  im- 
pair the  right  (dis.  op.). — People  ex  rel. 
Thome  v.  Hays,  4  Cal.  127,  158,  approved 
as  authority  in  Moore  v.  Martin.  38  Cal.  428, 
439,  construing  right  to  have  judgment  en- 


forced under  law  existing  at  time  of  ere* 
ation  of  subject  of  judgment  and  prior  to 
enactment  of  redemption   law. 

6.  Statute  of  limitation*  can  only  be  con* 
strued  to  apply  to  judgments  not  in  esse  at 
time  of  passage  of  act.— Scarborough  v. 
Dugan,  10  Cal.  306,  309. 

7.  Statutory  provisions  on  subject  of 
limitation  of  actions  are  to  be  considered, 
and  they  are  to  be  construed  in  view  of 
presumption  that  legislators  are  acquainted 
with  well-settled  principles  of  law,  and 
legislate  with  reference  thereto. — Pryor  v. 
Winter,  147  Cal.  654,  109  Am.  St.  Rep.  162, 
82  Pac.  202. 

8.  Same  — Not  retroactive.  —  Statutes  of 
limitations  have  no  retroactive  force  be- 
yond their  passage.  —  Billings  v.  Hall,  7 
Cal.  1,  5. 

9.  Statutes  of  limitations  are  designed 
to  effect  remedy,  and  not  right  of  contract. 
—Billings  v.  Hall,  7  Cal.  1,  4. 

10.  Statute  of  limitations-  —  Is  privilege 
personal  to  debtor  and  whenever,  in  any 
legal  proceeding,  it  is  invoked  by  debtor, 
court  is  compelled  to  recognise  it  as  proper 
defense. — Bates  v.  Gregory,  89  Cal.  387,  398, 
26  Pac.  891. 

11.  Statutes  of  llmltatlons-^Are  statutes 
of  repose,  because  law  for  purpose  of  pre- 
venting litigation  has  determined  that  there 
should  be  some  period  affixed  beyond  which 
party  ought  not  to  be  allowed  to  assert 
stale  demands,  and  that  presumption  of 
payment  or  of  title  ought  to  arise  after  he 
had  neglected  to  asBert  his  right  for  cer- 
tain length  of  time. — Billings  v.  Hall,  7 
Cal.  1,  3. 

12.  Vested  rlurht— Does  not  exist  in  run- 
ning- of  statute  of  limitations  until  it  has 
completely  run  and  barred  action;  and 
when  change  of  statute  Is  made  during 
time  of  its  running,  that  time  is  not  credit 
to  defendant  under  new  law.  Whole  period 
contemplated  by  new  law  must  lapse  to 
bar  action.  Such  are  general  principles  ap- 
plicable alike  to  criminal  and  civil  actions, 
unless  new  act  itself  expresses  contrary 
intent. — Swamp  Land  Dlst.  v.  Glide,  112  Cai. 
85,  90,  44  Pac.  451.  Mass.  BIgelow  v.  Bemis, 
84  Mass.  (2  Allen)  496,  497.  IV.  C.  Pearsall 
v.  Kenan,  79  N.  C.  472,  28  Am.  Rep.  336. 
Pa.  Commonwealth  v.  Duffy,  96  Pa.  St.  506, 
42  Am.  Rep.  654.  Tex.  Bender  v.  Crawford, 
33  Tex.  745,  7  Am.  Rep.  270.  Fed.  Sohn  v. 
Waterson,  84  TJ.  S.  (17  Wall.)  596,  599,  21 
L.  ed.  737;  Vance  v.  Vance,  108  U.  S.  514, 
517,  27  L.  ed.  808,  2  Sup.  Ct.  Rep.  854; 
Wheeler  v.  Jackson,  137  U.  S.  245,  255,  34 
L.  ed.  659,  11  Sup.  Ct.  Rep.  76. 


§10.  HOLIDAYS.  Holidays,  within  the  meaning  of  this  code,  are  every 
Sunday,  the  first  day  of  January,  twelfth  day  of  February,  to  be  known  as 
" Lincoln  day,"  twenty-second  day  of  February,  thirtieth  day  of  May,  fourth 
day  of  July,  ninth  day  of  September,  first  Monday  in  September,  twelfth  day  of 
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ProT.]  HOLIDAYS— FALLING   ON    SUNDAY.  8** 

October,  to  be  known  as  " Columbus  day,"  twenty-fifth  day  of  December,  every 
day  on  which  an  election  is  held  throughout  the  state,  and  every  day  appointed 
by  the  President  of  the  United  States  or  by  the  governor  of  this  state  for  a 
public  fast,  thanksgiving  or  holiday. 

If  the  first  day  of  January,  twelfth  day  of  February,  twenty-second  day  of 
February,  the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of 
September,  the  twelfth  day  of  October  or  the  twenty-fifth  day  of  December  falls 
upon  a  Sunday,  the  Monday  following  is  a  holiday. 

[Saturday  holiday.]  Every  Saturday  from  twelve  o'clock  noon  until  twelve 
o'clock  midnight  is  a  holiday  as  regards  the  transaction  of  business  in  the 
public  offices  of  this  state,  and  also  in  political  divisions  thereof  where  laws, 
ordinances  or  charters  provide  that  public  offices  shall  be  closed  on  holidays; 
this  shall  not  be  construed  to  prevent  or  invalidate  the  issuance,  filing,  service, 
execution  or  recording  of  any  legal  process  or  written  instrument  whatever 
on  such  Saturday  afternoon ; 

[Public  school  holidays.]  and  provided,  further,  that  the  public  schools  of 
this  state  shall  close  on  Saturday,  Sunday,  the  first  of  January,  the  thirtieth  day 
of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth 
day  of  December  and  on  every  day  appointed  by  the  President  of  the  United 
States  or  the  governor  of  this  state  for  a  public  fast,  thanksgiving  or  holiday. 
Said  public  schools  shall  continue  in  session  on  all  other  legal  holidays  and  shall 
hold  proper  exercises  commemorating  the  day.  Boards  of  school  trustees  and 
city  boards  of  education  shall  have  power  to  declare  a  holiday  in  the  public 
schools  under  their  jurisdiction  when  good  reason  exists  therefor. 

["Admission  day."]    All  public  offices  of  the  state  and  all  state  institutions, 

including  the  state  university  and  all  public  schools  in  the  state  shall  be  closed 

on  the  ninth  day  of  September  of  each  year,  known  as  "Admission  day." 

History:  Enacted  March  12,  1872;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  49;  March  1,  1889,  Stats,  and  Amdts.  1889, 
p.  47;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  187;  February  27,  1897,  r 

Stats,  and  Amdts.  1897,  p.  13;  March  10,  1905,  Stats,  and  Amdts.  1905, 
p.  92;  November  23,  1909,  Stats,  and  Amdts.  1909,  p.  23;  March  27, 
1911,  Stats,  and  Amdts.  1911,  p.  521;  March  20,  1917,  Stats,  and  Amdts. 
1917,  p.  12.    In  effect  July  27,  1917. 

1.     Election  on  "Admlaalon   Day"— Incor-  held  on  such  holiday. — People  ex  rel.   Ru8- 

poratton.    of   municipality. — The    holding-    of  sell  v.  Town  of  Loyalton,  147  Cal.  774,  776, 

an  election  for  the  incorporation  of  a  mu-  82  Pac.   620. 

niclpality    is   not  included   in    the   statutory  A-    to    hoUduym9    exclusion   nnd    Inclusion 

prohibition  of  certain  "Judicial  business"  on  off   to  computation  of  time,  see,  post,    8  12 

certain  holidays,  including:  "admission  day,"  an<j  note. 
and  such  election  la  not  Invalidated  because 

§  11.  SAME.  HOLIDAYS  FALLING  ON  SUNDAY.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May,  the 
fourth  day  of  July,  the  uinth  day  of  September,  the  twelfth  day  of  October  or 
the  twenty-fifth  day  of  December  fall  upon  a  Sunday,  the  Monday  following 
is  a  holiday. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code  * 

Amdts.  1873-4,  p.  2;  repealed  March  18,  1907,  Stats,  and  Amdts.  1907, 
p.  581,  Kerr's  Stats,  and  Amdts.  1896-7,  p.  5;  present  section  enacted 
February  19,  1909,  Stats,  and  Amdts.  1909,  p.  24. 

Am  to  holidays,  see,  post,  8  12  and  note. 
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COMPUTING    TIME — ACTS    ON    HOLIDAYS. 


[Prelim.  Prov. 


§  12.  COMPUTATION  OP  TIME.  The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day,  and  including  the  last, 
unless  the  last  day  is  a  holiday,  and  then  it  is  also  excluded. 

History:     Enacted  March  12,  1872. 


COMPUTATION  OP  TIME. 

1.  Certificate  of  nomination — Filing  of. 

2*.  Computation  of   time — Fraction   of   day 
not  considered. 

3.  Same — Computation  of  sale. 

4,  5.  Measuring  and  computing  time — Rule  as 
to. 

6.  Sale  of  bonds — Noticed  to  take  place  on 
holiday — Presumption. 

A»  to  word  "month"  meaning:  calendar 
month,  an  lea*  otherwise  expressed,  see, 
post,  |  17  BUbd.  4. 

As  to  rale  of  exclusion  and  Inclusion  la 
computing-  time,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  10  and  note  pars.  2-6. 

As  to  Sunday*  Including:  and  excluding:  la 
computing:  time,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,   5  10,  and  note  pars.   18-21. 

1.  Certificate    of    nomination— Filing;    of. 

— Where,  under  this  code  (post,  3  1192), 
certificate  of  nomination  is  required  to  be 
filed  with  county  clerk,  not  more  than  fifty 
nor  less  than  thirty  days  before  day  of 
election,  when  nomination  is  made  by  con- 
vention, held  that  county  clerk  will  not 
be  compelled  by  issuance  of  writ  of  man- 
date to  file  certificate,  where  thirtieth  day 
preceding;  day  of  election  fell  on  Sunday, 
and  succeeding-  day,  October  5th,  was  legal 
holiday,  and  presentation  of  certificate  was 
made  on  October  6th;  for  reason  that  stat- 
ute relating*  to  certificates  of  nomination 
does  not  fix  day  upon  which,  or  time  within 
which,  certificate  is  to  be  filed,  but  de- 
clares that  it  shall  be  filed  "not  less  than 
30  days  before  day  of  election,"  and  that 
to  file  certificate  28  days  before  election 
would  be  in  disregard  of  its  provisions. — 
Griffin  v.  Dlngley,  114  Cal.  481,  488,  46 
Pac.  457. 

2.  Computation  of  time  Fraction  of  day 
aot  considered. — The  word  "day"  Is  a  unit 
of  time,  and  not  an  aggregation  of  hours, 
minutes  and  seconds,  and  fractions  of  a  day 


are  no  more  considered  in  computing-  the 
lapse  of  a  specified  number  of  days  than 
fractions  of  a  second  are  considered.  The 
rule  is  strictly  one  of  convenience,  and  any 
other  method  of  computation  would  require 
an  accurate  account  of  the  exact  hour,  min- 
ute and  second  of  the  occurrence  of  the  act 
timed. — Cosgrriff  v.  Election  Commissioners, 
151  Cal.   407,   409,   91  Pac.   98. 

8.     Same     Computation    of    time    of    sale 

under  the  provisions  of  section  3767  Pol. 
Code  which  must  not  be  less  than  twenty 
nor  more  than  twenty-eight  days  from 
time  of  first  publication,  Is  in  time  if  made 
on  twenty-first  day,  excluding  the  day  of 
publication. — Bank  of  Lemoore  v.  Fulgham, 
151   Cal.    284,   238,   90   Pac.    936. 

4.     Measuring:  aad  computing:  time— Rale 

as  to. — In  measuring  and  computing-  time 
it  has  been  rule  from  very  early  day  in 
this  state  to  exclude  day  upon  which  event 
happened,  the  rule  and  method  of  com 
putation  differing  from  that  of  earlier  Eng- 
lish practice,  which  was  inclusive  method, 
under  which  time  began  to  run  upon  day 
of  happening  of  event. — Scoville  v.  Ander- 
son, 131  Cal.  590,  694,  63  Pac.  1013.  See 
Price  v.  Whitman,  8  Cal.  412;  Iron  Mt.  Co. 
v.  Haight,  39  Cal.  640. 

B.  Compare  i  People  ex  rel.  CampbeT 
v.  Clark,  1  Cal.  406,  408,  in  which  rule  under 
earlier  English  practice   was  adopted. 

6.     Sale  of  bonds— Noticed  to  take   place 
oa  holiday— Presumption. — Sale  of  bonds  of 
Irrigation  district  under  Wright  act  (Stats 
1887,  p.  29),  noticed  to  take  placed  on  lcpn" 
holiday,    will    be    presumed    to    have    bee 
postponed  to  day  following,  which  law   al- 
lowed officer  to  do,  as  it  presumed  that  of 
flclal   duty   of   officer   was   fully   performed 
though  there  be  no  statute  prohibiting  sale 
on  holiday  and  no  statute  prohibiting  post- 
ponement of  sale  noticed  on  holiday. — Bax- 
ter  v.   Vineland  I.  Dlst.,   186   Cal.   185,    193. 
68  Pac.  601. 


§  13.    CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS.    Whenev^- 

any  act  of  a  secular  nature,  other  than  a  work  of  necessity  or  mercy,  is 
appointed  by  law,  or  contract  to  be  performed  upon  a  particular  day,  which 
day  falls  upon  a  holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the  day  appointed. 

History:     Enacted  March  12,  1872. 

ACTS  PERFORMED  ON  HOLIDAYS. 


1.  Ministerial  act. 

2.  Street — Change  of  grade  of. 

3.  Tax-sale — Made  on  holiday. 

As  to  holidays,  similar  provisions  to  this 


section,  see  Kerr's  Cyc.  Civ.  Code.  2d  ed., 
§11  and  note;  also,  Kerr's  Cyc.  Code  Civ. 
Proc,  2d  ed.,  §  13  and  note. 

1.  Ministerial  net  is  not  void  because 
performed  upon  a  legal  holiday,  where 
there  Is  no  statutory  prohibition. — Young-  v. 
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Patterson,  9  CaL  App.  469,  472,  99  Pac.  52. 

2.  Street— Ckuse  of  grade  of. — Period 
of  extension  of  time  to  file  objections  to 
proposed  change  of  grade  of  public  street 
includes  the  following-  Monday  when  the 
last  day  of  such  period  falls  on  Sunday. — 


Wilcox  v.  Engebretsen,  160  Cal.  288,  291, 
116  Pac.  750. 

8.     Tax-sale— Made   on   a   holiday   is    not 

▼old  In  absence  of  statutory  prohibition. — 
Young  v.  Patterson,  9  Cal.  App.  469,  472,  99 
Pac.  662. 


§  14.  SEAL  DEFINED.  When  the  seal  of  a  court,  public  officer,  or  person 
is  required  by-law  to  be  affixed  to  any  paper,  the  word  "sear'  includes  an 
impression  of  such  seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 

affixed  thereto. 

History:     Enacted  March  12,  1872,  founded  on  §  454  Practice  Act 
1851,  Stats.  1851,  p.  123;  Hlttell's  Gen.  Laws,  par.  5388,  5  454. 

§  15.    JOINT  AUTHORITY.     Words  giving  a  joint  authority  to  three  or 

more  public  officers  or  other  persons  are  construed  as  giving  such  authority  to  a 

majority  of  them,  unless  it  is  otherwise  expressed  in  the  act  giving  the 

authority. 

History:    Enacted  March  12,  1872. 

ACTS  OF  MAJORITY. 

1.  Application — In  general. 

2.  Acts  of  majority — Rule  as  to. 

3.  Board  of  state  harbor  commissioners — Au- 

thority of  majority  of  members. 

4.  Board  of  supervisors — Action  of  quorum. 

5.  Freeholders  to  prepare  and  propose  charter 

— Number  constituting  majority. 

6.  Reclamation    districts — Majority    of    com- 

missioners may  act. 

7.  Rule  prior  to  modification  by  code — Code 

rule. 

8.  Words   giving   joint  authority — How   con- 

strued. 
See   notes,    post,    §§  8446,    3481   and   notes. 

As  to  general  rale  relating;  to  joint  au- 
thority power  of  majority*  etc.,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  12  and  note. 

1.  Application — In  general. — Prior  to  the 
adoption  of  this  section  the  rule  was  other- 
wise, but  under  this  section,  in  the  absence 
of  an  express  provision  to  the  contrary,  for 
all  practical  purposes  the  majority  of  a 
board  or  commission  becomes  the  full 
board. — Reclamation  District  No.  70  v.  Sher- 
man,  11  Cal.  App.   S99,   415,  105   Pac.   277. 

2.  Acta  of  majority— Rule  aa  to. — Where 
number  of  persons  are  intrusted  with  pow- 
ers, not  of  mere  private  confidence  but 
In  some  respects  of  general  nature,  and 
all  of  them  are  regularly  assembled,  ma- 
jority will  conclude  minority  and  their  act 
will  be  act  of  whole. — Talcott  v.  Blanding, 
54  Cal.  289,  294.  See  People  ex  rel.  Hoff- 
man v.  Hecht.  105  Cal.  621,  628.  45  Am.  St. 
Rep.  96,  102,  27  L.  R.  A.  203,  38  Pac.  941. 

S.  Board  of  state  harbor  commissioners 
—Authority  of  majority  of  members. — The 
board  of  state  harbor  commissioners  acted 
within  its  authority  where  two  of  three 
members  constituting-  board  adjusted,  au- 
dited, and  allowed  claims  for  constructing: 
improvements  In  harbor  of  San  Francisco, 


under  contract  with  such  board,  as  author- 
ity exercised  by  board  is  given  by  special 
act  and  it  is  nowhere  provided  that  con- 
currence of  all  three  members  of  board 
shall  be  necessary  to  proper  exercise  of 
such  authority. — Talcott  v.  Blandlng,  54  Cal. 
289,  293. 

4.  Board  of  supervisors— Action  of  quo- 
rum.— Action  of  quorum  of  board  of  super- 
visors is  action  of  such  board,  and  action 
of  majority  of  quorum,  though  not  con- 
stituting majority  of  board,  is  valid  and 
binding. — People  ex  rel.  Flint  v.  Harring- 
ton, 63  Cal.  267,  260;  People  ex  rel.  Hoff- 
hian  v.  Hecht,  105  Cal.  621,  628,  45  Am.  St. 
Rep.  96,  27  L.  R.  A.  203,   38  Pac.   941. 

5.  Freeholders  to  prepare  and  proposo 
charter— Number    constituting    majority.  — 

Thirteen  freeholders,  constituting  a  major- 
ity of  board  for  city  and  county  of  San 
Francisco,  held  competent  to  organize  and 
act  as  board  of  freeholders  to  prepare  and 
propose  charter  under  constitution  and  law. 
— People  ex  rel.  Hoffman  v.  Hecht,  105  Cal. 
621,  630,  46  Am.  St.  Rep.  96,  27  L.  R.  A.  203. 
38    Pac.   941. 

6.  Reclamation  district*  —  Majority  of 
commissioners  may  act. — Under  the  provi- 
sions of  this  section,  a  majority  of  the  com- 
missioners appointed  to  levy  assessments  in 
reclamation  districts  may  act. — Reclama- 
tion District  No.  70  v.  Sherman,  11  Cal. 
App.   399,   415,   106   Pac.   277. 

7.  Rule  prior  to  modification  by  code- 
Code  rule. — The  power  or  authority  given 
to  public  officers,  commissioners,  or  com- 
mitteemen is  Joint  authority  to  be  exer- 
cised by  all  of  them,  and  (except  as  pro- 
vided by  statute)  all  must  meet  and  delib- 
erate; but  this  done,  majority  may  decide. 
Authority  under  code,  although  joint  where 
given  to  three  or  more,  is  to  be  construed 
as  giving  such  authority  to  majority  of 
them,  unless  it  is  otherwise  expressed  in 
act  giving  such  authority.  If  majority 
possesses  all  authority  of  whole,  then  such 
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68  1*»  17  WORDS  AND  PHRASES — DEFINITION  OF  TERMS.  [Prelim.  Prov. 

majority  must  be  competent  to  Its  exer-  &  Words  giving  joint  authority  to  three 
else.  For  all  practical  purposes,  majority  or  more  public  officers  will  be  construed  as 
becomes  full  board,  and  its  action  can  not  giving  it  to  majority,  unless  otherwise  ex- 
be  stayed  by  non-action,  failure  to  qualify,  pressed. — Talcott  v.  Blanding,  54  Cal.  289; 
absence,  death,  or  want  of  eligibility  of  People  ex  rel.  Hoffman  ▼.  Hecht,  105  Cal. 
minority. — People  ex  rel.  Hoffman  v.  Hecht,  621,  628,  45  Am.  St.  Rep.  86,  I*  R.  A.  203. 
105  Cal.  G21,  627,  46  Am.  St.  Rep.  96,  27  I*  88  Pac.  941. 
R.  A.  208,  88  Pac.  941. 

§  16.  WORDS  AND  PHRASES.  Words  and  phrases  are  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  language ;  but  technical  words 
and  phrases,  and  such  others  as  have  acquired  a  peculiar  and  appropriate 
meaning  in  law,  or  are  defined  in  the  succeeding  section,  are  to  be  construed 
to  such  peculiar  and  appropriate  meaning  or  definition. 

History:     Enacted  March  12,  1872. 

§  17.  CERTAIN  TERMS  USED  IN  THIS  CODE  DEFINED.  Words  used 
in  this  code  in  the  present  tense  include  the  future  as  well  as  the  present; 
words  used  in  the  masculine  gender  include  the  feminine  and  neuter;  the 
singular  number  includes  the  plural,  and  the  plural  the  singular;  word  "per- 
son" includes  a  corporation  as  well  as  a  natural  person;  writing  includes  print- 
ing and  typewriting;  oath  includes  affirmation  or  declaration;  every  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by  the  term  "testify," 
and  every  written  one  in  the  term  "depose";  signature  or  subscription  includes 
mark,  when  the  person  can  not  write,  his  name  being  written  near  it  by  a  person 
who  writes  his  own  name  as  a  witness;  provided,  that  when  a  signature  is 
made  by  mark  it  must,  in  order  that  the  same  may  be  acknowledged  or  serve 
as  the  signature  to  any  sworn  statement,  be  witnessed  by  two  persons  who  must 
subscribe  their  own  names  as  witnesses  to  such  signature.  The  following  words, 
also,  have  in  this  code  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context : 

1.  The  word  "property"  includes  both  real  and  personal  property; 

2.  The  words  "real  property"  are  coextensive  with  lands,  tenements  and 
hereditaments ; 

3.  The  words  "personal  property"  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt ; 

4.  The  word  "month"  means  a  calendar  month,  unless  otherwise  expressed;. 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "process"  a 
writ  or  summons  issued  in  the  course  of  judicial  proceedings ; 

7.  The  word  "vessel,"  when  used  with  reference  to  shipping,  includes  ships. 
of  all  kinds,  steamboats,  and  steamships,  canal  boats,  barges,  and  every  struc- 
ture adapted  to  be  navigated  from  place  to  place  for  the  transportation  of  mer- 
chandise or  persons ; 

8.  The  term  "peace  officer"  signifies  any  one  of  the  officers  mentioned  in 
section  eight  hundred  and  seventeen  of  the  Penal  Code; 

9.  The  term  "magistrate"  signifies  any  one  of  the  officers  mentioned  in  sec- 
tion eight  hundred  and  eight  of  the  Penal  Code ; 

10 
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10.  The  word  "  state/ '  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the  words 
"United  States"  may  include  the  district  and  territories; 

11.  The  word  "section,"  whenever  used  in  this  code,  refers  to  a  section  of 

this  code,  unless  some  other  code  or  statute  is  expressly  mentioned. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  2;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  129; 
January  25,  1912,  Stats,  and  Amdts.  1911  (Extraordinary  session), 
p.  249. 


WOBDS  AND  PHRASES— PERSON— 

GENDER. 

1.  Females  entitled  to  admission  as  attorneys 

— Masculine   gender   comprehends    femi- 
nine gender  in  code. 

2.  Municipal  corporation — Is  "person"  with- 

in meaning  of  section. 

3.  Statement  of  property  for  purpose  of  tax- 

ation. 

4.  Word  "month" — Meaning  of. 

1.  Female*  entitled  to  admission  an  at- 
torney* —  Masculine  sender  comprehends 
feminine  sender  nnder  code.— -Females  are 
entitled  by  law  to  be  admitted  as  attorneys 
or  counselors  in  all  courts  of  this  state 
upon  same  terms  as  males,  and  are  entitled 
to  admission  to  law  college  and  affiliation 
with  state  university,  where  It  is  conceded 
that   females   are  admitted   as   students   of 


university  and  that  words  used  in  mascu- 
line gender  in  this  section  comprehend  as 
well  feminine  gender. — Foltz  v.  Hoge,  64 
Cal.  28,  35. 

2.     Municipal   corporation— Is    a   "person** 

in  sense  in  which  word  is  used  in  this  sec- 
tion.— People  ex  rel.  Adams  v.  Oakland,  92 
Cal.   611,   614,   28   Pac.   807. 

8.  Statement  of  property  for  purpose  of 
taxation.  —  "Person"  Includes  corporation 
within  meaning  of  statutes  requiring  per- 
sons to  furnish  statement  of  property,  real 
and  personal,  for  purposes  of  taxation. — 
Spring  Valley  W.  W.  v.  Schottler,  62  Cal. 
69,  116. 

6.  Word  "Month*  —  Means  calendar 
month,  unless  otherwise  expressed.  —  Sco- 
ville  y.  Anderson,  181  Cal.  590,  594,  63  Pac. 
1018. 


§18.  STATUTES,  LAWS,  OR  RULES  INCONSISTENT  WITH  CODE 
REPEALED.  No  statute,  law,  or  rule  is  continued  in  force  because  it  is  con- 
sistent with  the  provisions  of  this  code  on  the  same  subject,  but  in  all  cases 
provided  for  by  this  code  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  state,  whether  consistent  or  not  with  the  provisions  of  this  code,  unless 
expressly  continued  in  force  by  it,  are  repealed  and  abrogated.  This  repeal  or 
abrogation  does  not  revive  any  former  law  heretofore  repealed,  nor  does  it 
affect  any  right  already  existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided ;  nor  does  it  affect  any  private 
statute  not  expressly  repealed. 

History:     Enacted  March  12,  1872. 

12.  Interpretation  of  statute. 


STATUTES,  ETC.,  INCONSISTENT  WITH 
CODE— AMENDMENTS,  ETC. 

1.  As  to  amendment  of  statute— Effect  of. 

2.  8ame — Of  adopted  statute — Effect  of. 
3,4.  Same — To    repealing    act — Case    distin- 
guished. 

5.  Same — To  Vrooman  act — Effect  of. 

6.  Clause  in  general  statute  repealing  con- 

flicting acts — Effect  of. 

7.  Conflict  between  statutes — Rule  as  to. 

8.  Conflict  between  city  charter  and  general 

law. 

9.  Elections  —  Act  in  relation  to,   not  re- 

pealed by  code. 

10.  Independent  statute — Complete  in  itself. 

11.  Intent  of  legislature — Always  to  govern. 
Pol.  C.— 2 
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13.  Language  required  to  accomplish  repeal. 

14.  Later  statute — Will  prevail,  when. 

15.  Liability  of  stockholders  in  corporations 

— Change  in  law. 

16.  Main  object  of  statutory  construction. 

17.  Public  lands  of  United   States — Posses- 

sory act  April  20,  1852,  when  appli- 
cable. 

18.  Revising  former  acts — Intent  of  legisla- 

ture. 

19.  Re-enactment    of    municipal    charter  — 

Omitted  provisions. 

20.  New  enactment  by  legislature — Rule  as 

to. 

21.  Repeal — By  implication — Not  favored. 
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22.  Same — When  not  effected. 

23.  Same — Rule,  how  construed  as  to  special 

laws. 

24.  Same — Instances   of  repeal  by  implica- 

tion. 

25.  Repeal  of  repealing  act — Effect  of. 

26.  Repeal  of  act  by  adoption  of  code — Ef- 

fect of. 

27.  Repeal  of  adopted  statute — Effect  of. 

28.  Special  act  controls  general  act,  when. 

29.  Special  and  general  statutes  —  Conflict 

between. 

30.  Specific   provision   controls   general   pro- 

vision. 

31.  Whitney  act — Police  courts  in  Los  An- 

geles— Not  repealed. 

As  to  highways,  repeals  la  relations  to, 

see,  post,  5  2757  and  note. 

As  to  repeal  of  act  reviving;  right  not 
extinguished  bat  held  la  abeyance  for  waat 
of  remedy,  see,  ante,  §  9  and  note  par.  3. 

A«  to  vested  rights,  see,  ante,  9  8  ana 
note. 

1.  As  to  amendment  of  statute— Effect  of 

generally. — See,  post,  I  825  and  note. 

2.  Same— Of  provisions  of  adopted  stat- 
ute, whether  it  be  particular  act  or  general 
law.  which  so  far  modifies  principles  as  to 
subvert  purpose  of  statute  by  which  they 
were  adopted,  will  be  regarded  in  same 
light  as  repeal. — Ramlsh  v.  Hartwell,  128 
Cal.  443,  447,  58  Pac.   920. 

3.  Same  —  To  repeal  aet.  —  Code  provi- 
sions relating  to  actions  of  forcible  entry 
and  detainer,  being  repealed  by  implica- 
tion act  of  1883  relating  to  same  subject,  an 
amendment  to  act  of  1863,  though  It  re- 
mained in  force  from  time  it  went  into 
effect  up  to  time  when  code  went  Into  ef- 
fect, was  repealed  and  fell  with  act  of 
which  it  was  amendatory. — Hemstreet  v. 
Wassum,   49  Cal.  273. 

4.  Distinguished^  County  of  Mariposa  v. 
County  of  Madera,  142  Cal.  60,  56.  75  Pac. 
672.  upon  question  relating  to  boundary 
between  counties. 

5.  Same-— To  act  commonly  known  as  the 
Vrooman  act  (Stats.  1885,  p.  147),  held  not 
such  amendment  as  comes  within  principle 
that  if  an  entire  act,  or  entire  section,  Is 
repealed  amendment  is  nugatory. — Fletcher 
v.  Prather,  102  Cal.  413,  418,  423,  36  Pac.  658. 

6.  Clause  la  general  statute  repealing 
all  acts  and  parts  of  acts  in  conflict  with  it, 
although  sufficiently  comprehensive  to  In- 
clude any  repugnant  provision  of  law  wher- 
ever found,  has  been  held  not  to  repeal  pro- 
visions of  city  charters  which  are  repug- 
nant to  such  general  law. — Wood  v.  Election 
Commissioners,  58  Cal.  661,  563. 

7.  Conflict  between  statutes— Role  as  to. 

— Conflict  between  statutes  must  be  irre- 
concilable, or  intent  to  repeal  very  mani- 
fest, or  both  statutes  will  stand. — Malone  v. 
Bosch,  104  Cal.  680,  683,  38  Pac.  516. 


8.  Conflict  between  city  charter 
general  law.  —  Where  provisions  of  city 
charter  and  general  law  upon  same  subject 
are  conflicting  and  irreconcilable,  provi- 
sions of  former  are  not  repealed  by  latter. 
—Wood  v.  Election  Commissioners,  58  Cal. 
561,  563.  See  Port  Townsend  v.  Elsenbeis, 
28  Wash.  588,  548,  68  Pac.  1046. 

P.  Election— Act  In  relation  to. — Special 
act  of  April  2,  1866,  as  amended  March  7, 
1872,  which  fixes  time  of  holding  elections 
for  officers  of  city  and  county  of  San  Fran- 
cisco, held  not  repealed  by  general  act. — 
Wood  v.  Election  Commissioners,  68  Cal. 
561,  665. 

10.  Independent  statute  —  Complete  in 
Itself,  not  repealed  by  code  provisions  In 
manner  of  repeal  to  amendments  of  old 
statutes  passed  at  same  session  at  which 
code  was  adopted,  which  necessarily  perr 
ished  with  statute  which  It  amended  as 
soon  as  code  went  into  effect. — Mariposa 
Co.  v.  County  of  Madera,  142  Cal.  50,  66. 
76  Pac.  672. 

11.  Intent  of  legislature  — -  Always  to 
govern,  and  in  endeavoring  to  deduce  that 
Intent  from  acts  themselves,  unless  there 
are  plain  and  explicit  terms  of  repeal  In 
later  act,  or  unless  provisions  of  two  acts 
be  bo  inconsistent  as  that  both  may  not 
stand,  it  will  be  assumed  that  legislature, 
In  making  general  provisions  for  all  cases, 
did  not  mean  to  destroy  effect  of  rule  laid 
down  with  explicit  care  and  directness  and 
applicable  to  particular  class  of  cases. — 
Miller  v.  Curry,  118  Cal.  644,  647,  46  Pac.  877. 

As  to  legislative  Intent  In  revising  former 
act,  see  par.  18,  this  note. 

12.  Interpretation  of  statute.  —  Every 
statute  must  be  considered  according  to 
what  appears  to  have  been  intention  of 
legislature,  and  even  though  two  statutes 
relating  to  same  subject  be  not  in  terms 
repugnant  or  Inconsistent  if  latter  statute 
was  clearly  intended  to  prescribe  only  rule 
which  should  govern  in  case  provided,  it 
will  be  construed  as  repealing  original  act. 
— State  v.  Conkllng,  19  Cal.  601,  513. 

IS.  Language  required  to  accomplish 
repeal. — Language  of  unmistakable  mean- 
ing or  direct  statutory  enactment  is  re- 
quired to  accomplish  repeal. — Napa  State 
Hospital  v.  Flaherty,  134  Cal.  316,  317,  406. 
66  Pac.  322.  See  Capron  v.  Hitchcock,  98 
Cal.  427,  33  Pac.  431. 

14.     Later   statute— Will    prevail   when    It 

becomes  apparent  that  such  later  statute  is 
revisory  of  entire  matter  of  earlier  statute 
and  Is  designed  as  substitute  for  It.  An 
earlier  statute  will  be  held  to  have  been 
superseded,  even  though  there  be  found  no 
Inconsistencies  or  repugnancies  between  the 
two. — Hilton  v.  Curry,  124  Cal.  84,  87,  56 
Pac.  784.  See  Pierpont  v.  Crouch,  10  Cal. 
315;  Sacramento  v.  Bird,  15  Cal.  294,  295; 
State  v.  Conkllng,  19  Cal.  501,  513;  Char- 
nock  v.  Rose,  70  Cal.  189,  11  Pac.  6}»5;  Mur- 
dock  v.  Mayor  of  Memphis,  87  U.  S.  (20 
WalL)    690,   22   L.    ed.    429;    District   of   Co- 


IB 


.1 


INCONSISTENT  STATUTES  REPEALED  BY  CODE. 


§18 


lumbia  v.  Hutton,  143  U.  S.  18,  36  L.  ed.  60, 
12  Sup.  Ct.  Rep.  869. 

15.  Liability  of  stockholders  In  corpora- 
tions—Change  in  law. — Under  authority  of 
article  IV,  section  31,  of  the  constitution  of 
1849  providing:  "Corporations  may  be 
formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  munic- 
ipal purposes.  All  general  laws  and  special 
acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time,  or  repealed"; 
held,  that  legislature  and  people  had  power 
to  change  law  in  regard  to  liability  of 
stockholders  without  violating  any  provi- 
sion of  constitution  of  United  States,  which 
inhibits  states  passing  laws  altering  obli- 
gation of  contracts. — McGowan  v.  McDon- 
ald, 111  Cal.  57,  66,  52  Am.  St.  Rep.  149,  IS 
Pac.  418.  See  In  re  Empire  City  Bank,  18 
N.  Y.  199;  Matter  of  Lee  &  Co.'s  Bank, 
21  N.  Y.  9;  Matter  of  Reciprocity  Bank,  22 
N.  Y.  9;  Sleeper  v.  Goodwin,  67  Wis.  577, 
31  N.  W.  335;  Tomlinson  v.  Jessup,  82  U.  S. 
(15  Wall.)   454,  21  L.  ed.   204. 

16.  Main  object  of  all  statutory  construc- 
tions is  to  ascertain  legislative  will. — Ra- 
in la  h  v.  Hartwell,  126  Cal.  443,  447,  58 
Pac.    920. 

17.  Public  lands  of  United  States— Pos- 
sessory act  of  April  20,  1852,  is  not  within 
provisions  of  this  section  of  code,  and  such 
act  is  therefore  applicable  to  case  involving 
settlement  of  land  theretofore  wholly  un- 
occupied, unimproved  public  land  of  United 
States,  where  perBon  claiming  same  con- 
forms with  requirements  of  such  act. — 
Gray  v.  tMxon,  74  Cal.  508,  510,  16  Pac.  305. 

18.  Revising  former  acts  — -  Intent  of 
legislature. — Wherever  it  clearly  appears 
that  intent  of  legislature,  by  later  act,  is  to 
revise  entire  subject-matter  of  former,  sub- 
sequent act  operates  as  repeal  of  former, 
although  it  contains  no  precise  words  to 
that  effect. — Dillon  v.  Bicknell,  116  Cal.  Ill, 
114.  49  Pac.  937.  See  Tread  well  v.  Yolo 
County,  62  Cal.  563,  564;  Charnock  v.  Rose, 
70  Cal.  189,  192,  11  Pac.  625;  Ex  parte  Benja- 
min, 65  Cal.  310,  4  Pac.  23;  Hanley  v.  Sixteen 
Horses.  97  Cal.  182,  183,  82  Pac.  10. 

See  par.  11,  this  note. 

19.  Re-enactment  of  municipal  charter 
Omitted  provisions. — As  to  police  court  of 
city  of  Sacramento  under  old  charter  af- 
fected by  subsequent  enactment  of  new 
charter,  and  as  to  abrogation  and  repeal  of 
charter,  not  because  its  provisions  are  in- 
consistent with  new  charter,  but  because 
constitution  declares  that  such  consequence 
should  follow. — See  Ex  parte  Sparks,  120 
Cal.  395,  398,  62  Pac.  715. 

20.  New  enactment  by  legislature— Rule 

an  to. — Principle  is  that  when  legislature 
makes  revision  of  particular  statutes  and 
frames  general  statute  upon  the  subject- 
matter,  and  from  framework  of  act  it  is 
apparent  that  legislature  designed  complete 
scheme  for  this  matter,  this  is  legislative 
declaration  that  whatever  is  embraced  in 
new  lew  shall  prevail  and  whatever  is  ex- 


cluded be  ignored. — State  v.  Conkling,  19 
Cal.  501,  512.  See  Sacramento  v.  Bird,  15 
Cal.  294;  Mack  v.  Jastro,  126  Cal.  130,  133, 
58  Pac.  872;  Sponagle  v.  Curnow,  136  Cal. 
580,  684,  69  Pac.  255;  San  Francisco  &  F.  L. 
Co.  v.  Hartung,  138  Cal.  223,  230,  71  Pac.  337. 

21.  Repeal  by   Implication.— Not   favored. 

— Repeal  of  acts  by  implication  is  not  fa- 
vored.— Wood  v.  Election  Commissioners,  58 
Cal.  661,  563;  People  ex  rel.  Woods  v. 
Sands,  102  Cal.  12,  18,  36  Pac.  404;  Banks 
v.  Yolo  County,  104  Cal.  258,  259,  37  Pac. 
900;  Malone  v.  Bosch,  104  Cal.  680,  683,  38 
Pac.  516;  Thompson  v.  Board  of  Supervisors, 
111  Cal.  568,  556,  44  Pac.  230;  Bateman  v. 
Colgan.  Ill  Cal.  580,  586.  44  Pac.  238;  Miller 
v.  Curry,  113  Cal.  644,  647,  45  Pac.  877;  Peo- 
ple ex  rel.  Young  v.  Babcock,  114  Cal.  559, 
664,  46  Pac.  818;  Dwyer  v.  Parker,  115  Cal. 
644,  47  Pac.  372;  Reid  v.  Groezinger,  115 
Cal.  551,  47  Pac.  374;  Dillon  v.  Bicknell, 
116  Cal.  Ill,  114.  47  Pac.  937;  In  re  Mitchell, 
120  Cal.  384.  387,  52  Pac.  799;  Carpenter  v. 
Jones,  121  Cal.  862,  63  Pac.  842;  Hilton  v. 
Curry,  124  Cal  84,  87,  56  Pac.  784;  People 
v.  Pacific  Imp.  Co.,  180  Cal.  442,  445,  62 
Pac.  739;  County  of  Yolo  v.  Colgan,  132  Cal. 
265,  276,  84  Am.  St.  Rep.  41,  64  Pac.  403: 
Santa  Cruz  R.  P.  Co.  v.  Lyons,  133  Cal.  114, 
116,  65  Pac.  829;  Rowe  v.  Hibernian  S.  &  L. 
Soc,  134  Cal.  403,  406,  66  Pac.  569;  Fox  v. 
Townsend,  2  Cal.  App.  193,  83  Pac.  272. 

22.  Same— When  not  effected. — No  repeal 
by  implication  can  result  from  provision  of 
subsequent  statute  when  that  provision  is 
itself  devoid  of  constitutional  force. — Santa 
Cruz  R.  P.  Co.  v.  Lyons,  133  Cal.  114,  116, 
65  Pac.  329.  See  McAllister  v.  Hamlin,  83 
Cal.  361,  23  Pac.  857;  County  of  Orange  v. 
Harris.  97  Cal.   600,  32  Pac.   594. 

2S.  Same— Rule  that  repeal  by  Implica- 
tion Is  not  favored  has  peculiar  force  In 
case  of  laws  of  special  and  local  applica- 
tion, which  are  never  deemed  repealed  by 
general  legislation,  except  upon  most  un- 
equivocal manifestation  of  Intent  to  that 
effect. — Banks  v.  Yolo  Co.,  104  Cal.  258.  259. 
37  Pac.  900. 

24.  Same— -Instances  of  repeal  by  Impli- 
cation.— Repeals  by  implication  where  later 
statute  is  inconsistent  or  repugnant  with 
former  statute  upon  same  subject. — Chico 
B.  Co.  v.  Sacramento  T.  Co.,  123  Cal.  178, 
181,  65  Pac.  780.  See  Bank  of  British  N.  A. 
v.  Cahn,  79  Cal.  468,  21  Pac.  863;  Hilton  v. 
Curry,  124  Cal.  84,  88,  66  Pac.  784;  Mack 
v.  Jastro,  126  Cal.  130,   132,   58  Pac.   372. 

25.  Repeal  of  repealing  aet  does  not 
revive  act  repealed  without  express  words. 
— Manlove  v.  White,  8  Cal.  376,  377,  378. 

26.  Repeal  of  an  act  by  adoption  of  code 

operates  as  repeal  of  an  amendment  of 
original  act. — Hemstreet  v.  Wassum.  49  Cal. 
273,  274.  See  Goodwin  v.  Buckley,  64  Cal. 
295,  297. 

27.  Repeal  of  adopted  statute— Will  not 
take  from  adopting  statute  operative  force 
of  provisions  so  far  as  they  may  be  neces- 
sary to  carry  later  statute  into  effect,  but 
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these  provisions  will  be  regarded  as  if  they 
had  been  originally  Incorporated  therein  at 
length. — Ramish  v.  Hartwell,  126  Cal.  448, 
447,  58  Pac.  920.  See  Spring  Valley  W.  W. 
v.  San  Francisco,  22  Cal.  434;  People  v. 
Clunie,  70  Cal.  504,  11  Pac.  775;  Crane  ▼. 
Cummings,  137  Cal.  201,  203,  69  Pac.  984. 

28.  Special  act  control*  general  act, 
when. — Well-settled  principle  or  rule  that 
general  act  is  to  be  construed  as  not  re- 
pealing particular  one  (that  is,  one  directed 
towards  special  object  or  special  class  of 
objects)  must  give  way  to  plain  intent  of 
legislature  plainly  expressed  in  statute. — In 
re  Ambrosewf,  109  Cal.  264,  265,  41  Pac.  1101. 

20.  Special  and  general  statute*  —  Con- 
flict between. — Where  two  statutes  treat  of 
same  subject,  one  being  special  and  an- 
other general,  unless  they  are  irreconcil- 
ably inconsistent  the  later,  although  latest 
in  date,  will  not  be  held  to  have  repealed 
former,  but  special  act  will  prevail  In  its 


application  to  subject-matter  coming  within 
Its  particular  provisions. — Bateman  v.  Col- 
gan,  111  Cal.  580,  586,  44  Pac.  238.  See 
People  v.  Pacific  I.  Co.,  130  Cal.  442,  446, 
62  Pac.  739;  Van  Denburgh  v.  Greenbush, 
66  N.  Y.  1,  3. 

80.  Specific  provision*  relating  to  par- 
tlcular  subject  must  govern  in  respeot  to 
that  subject  as  against  general  provision 
in  other  parts  of  statute,  although  latter 
standing  alone  would  be  broad  enough  to 
Include  subject  to  which  more  particular 
provisions  relate. — Harrigan  v.  Home  L.  Ins. 
Co.,*128  Cal.  631,  537,  58  Pac.  180,  61  Id.  99. 
See  Frandzen  v.  San  Diego,  101  Cal.  317,  821, 
85  Pac.  897. 

SI.  Wkltney  act  (Stat*.  1885,  p.  213),  po- 
lice court  of  city  of  Los  Angeles  organ- 
ised thereunder,  held  not  abolished  by  sub- 
sequent statutes. — In  re  Mitchell,  120  Cal. 
884,  387,  62  Pac  799. 


§  19.  CERTAIN  STATUTES  PRESERVED.  Nothing  in  either  of  the  four 
codes  affects  any  of  the  provisions  of  the  following  statutes,  but  such  statutes 
are  recognized  as  continuing  in  force,  notwithstanding  the  provisions  of  the 
codes,  except  so  far  as  they  have  been  repealed  or  affected  by  subsequent  laws : 

1.  All  acts  incorporating  or  chartering  municipal  corporations,  and  acts 
amending  or  supplementing  such  acts; 

2.  All  acts  consolidating  cities  and  counties,  and  acts  amending  or  supple- 
menting such  acts ; 

3.  All  acts  for  funding  the  state  debt,  or  any  part  thereof,  and  for  issuing 
state  bonds,  and  acts  amending  or  supplementing  such  acts; 

4.  All  acts  regulating  and  in  relation  to  rodeos ; 

5.  All  acts  in  relation  to  judges  of  the  plains ; 

6.  All  acts  creating  or  regulating  boards  of  water  commissioners  and  over- 
seers in  the  several  townships  or  counties  of  the  state ; 

7.  All  acts  in  relation  to  a  branch  state  prison ; 

8.  An  act  for  the  more  effectual  prevention  of  cruelty  to  animals,  approved 
March  thirtieth,  eighteen  hundred  and  sixty-eight ; 

9.  An  act  for  the  suppression  of  Chinese  houses  of  ill-fame,  approved  March 
thirty-first,  eighteen  hundred  and  sixty-six ; 

10.  An  act  relating  to  the  Home  of  the  Inebriate  of  San  Francisco,  and  to 
prescribe  the  powers  and  duties  of  the  board  of  managers  and  the  officers 
thereof,  approved  April  first,  eighteen  hundred  and  seventy ; 

11.  An  act  concerning  marks  and  brands  in  the  county  of  Siskiyou,  approved 
March  twentieth,  eighteen  hundred  and  sixty-six; 

12.  An  act  to  prevent  the  destruction  of  fish  in  the  waters  of  Bolinas  bay,  in 
Marin  county,  approved  March  thirty-first,  eighteen  hundred  and  sixty-six ; 

13.  An  act  concerning  trout  in  Siskiyou  county,  approved  April  second, 
eighteen  hundred  and  sixty-six; 
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14.  An  act  to  prevent  the  destruction  of  fish  in  Napa  river  and  Sonoma 
creek,  approved  January  twenty-ninth,  eighteen  hundred  and  sixty-eight ; 

15.  An  act  to  prevent  the  destruction  oi  fish  and  game  in,  upon,  and  around 
the  waters  of  Lake  Merritt,  or  Peralta,  in  the  county  of  Alameda,  approved 
March  eighteenth,  eighteen  hundred  and  seventy ; 

16.  An  act  to  regulate  salmon  fisheries  in  Eel  river,  in  Humboldt  county, 
approved  April  eighteenth,  eighteen  hundred  and  fifty-nine ; 

17.  An  act  for  the  better  protection  of  stock-raisers  in  the  counties  of  Fresno, 
Tulare,  Monterey,  and  Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-six ; 

18.  An  act  concerning  oysters,  approved  April  twenty-eighth,  eighteen  hun- 
dred and  fifty-one ; 

19.  An  act  concerning  oyster  beds,  approved  April  second,  eighteen  hundred 
and  sixty-six ; 

20.  An  act  concerning  gas  companies,  approved  April  fourth,  eighteen  hun- 
dred and  seventy ; 

21.  An  act  to  empower  the  board  of  supervisors  of  the  several  counties  of 
the  state  to  aid  in  the  construction  of  a  railroad  in  their  respective  counties, 
approved  April  fourth,  eighteen  hundred  and  seventy; 

22.  An  act  supplemental  to  the  act  mentioned  in  the  preceding  subdivision, 
approved  April  fourth,  eighteen  hundred  and  seventy ; 

23.  All  acts  in  relation  to  lawful  fences,  estrays,  and  the  trespassing  of 
animals  upon  private  property ; 

24.  An  act  for  the  relief  of  insolvent  debtors  and  the  protection  of  creditors, 
approved  May  fourth,  eighteen  hundred  and  sixty-two,  and  the  acts  amending 
and  supplementing  such  act ; 

25.  All  acts  in  relation  to  taxation  for  local  purposes ; 

26.  All  acts  dividing  counties  into  collection  and  assessment  districts ; 

27.  All  acts  allowing  county  or  city  and  county  officers  to  appoint  deputies, 

clerks,  and  subordinate  officers,  in  so  far  as  such  acts  authorize  the  appointment 

and  fix  the  compensation  of  such  deputies,  clerks,  and  subordinate  officers. 

History:  Enacted  March  12,  1872;  par.  8  preserves  Act  March  30, 
1868,  Stats.  1867-8,  p.  604;  par.  9  preserves  Act  March  31,  1866,  Stats. 
1865-6,  p.  641;  par.  10  preserves  Act  April  1,  1870,  Stats.  1869-70,  p. 
585;  par.  11  preserves  Act  March  20,  1866,  Stats.  1865-6,  p.  332;  par. 
12  preserves  Act  March  31,  1866,  Stats.  1865-6,  p.  637;  par.  13  preserves 
Act  April  2,  1866,  Stats.  1865-6,  p.  857;  par.  14  preserves  Act  Janu- 
ary 29,  1868,  Stats.  1867-8,  p.  13;  par.  15  preserves  Act  March  18,  1870, 
Stats.  1869-70,  p.  325;  par.  16  preserves  Act  April  18,  1859,  Stats.  1859, 
p.  298;  par.  17  preserves  Act  March  20,  1866,  Stats.  1865-6,  p.  322;  par. 
18  preserves  Act  April  28, 1851,  Stats.  1851,  p.  432;  par.  19  preserves  Act 
April  2,  1866,  Stats.  1865-6,  p.  848;  par.  20  preserves  Act  April  4,  1870, 
Stats.  1869-70,  p.  815;  par.  21  preserves  Act  April  4,  1870,  Stats. 
1869-70,  p.  746;  par.  22  preserves  Act  April  4,  1870,  Stats.  1869-70,  p. 
744;  pars.  23-27  added  by  amendatory  Act  April  1,  1872,  Stats.  1871-2. 

STATUTES  PRESERVED.  4.  Same — Acts  continued  in  force. 

1.  As  to  charter  of  San  Francisco.  5.  Same — Same — Consolidation  act  of  San 

2.  Act     providing     for    government     of  Francisco. 

county  — f< Municipal   corporation,"  6,7.  Same — General    revenue    system    pro- 

meaning  of  term.  vided    in   code  —  Applicable    to    all 

3.  Consolidation  act  of  cities  and  coun-  counties. 

ties — Status  of  officers.  8.  Same — Salary  of  sheriff  under  act. 
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9.  Same — System  of  taxation  under  con- 
solidation act — Intention  of  legisla- 
ture. 

10.  Same — Conflicting  statutes,  reconciling 
of. 
11, 12.  Acts   concerning    lawful    fences — How 
far  continued  in  force. 

13.  Same — Lawful  wire  fences. 

14, 15.  Police  power  of  city — Judicial  review 
of. 

16.  Same — Determining  as  to  what  is  exer- 
cise of  police  power. 

17, 18.  Same — Municipal  by-laws,   ordinances, 
etc. 

19.  Reclamation  of  lands — Act  in  relation 

to. 

20.  Road  laws  retained  in  force  by  code- 

Not  special  legislation. 

21.  Taxation  under  municipal  charter. 
As    to    lawful    fences,    special    legislation 

regarding-,  etc.,  see  Hennlng'a  General 
Laws,  3  ed.,  pp.  745  et  seq.,  and  notes;  also 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  840  and 
note. 

*   1.     As  to    charter   of   San  Francisco,   see 

Church's  Annotated  Charter  of  San  Fran- 
cisco, pp.  364-367;  2  Hennlng'B  General 
Laws,  3d  ed.,  pp.  2775-2822. 

2.  Act  providing-  for  government  of 
county  —  "Municipal  corporation,"  meaning 
of  term. — The  act  providing  for  govern- 
ment of  county  of  Sacramento  (Stats.  1865, 
p.  503),  which  declares  that  board  of  super- 
visors shall  be  body  politic  and  corporate, 
does  not  make  that  county  municipal  cor- 
poration within  meaning  of  that  term  as 
used  in  this  section;  but  county  is  subject 
to  provisions  of  code  respecting  government 
of  counties. — People  ex  rel.  Moore  v.  Super- 
visors  of  Sacramento  Co.,   45  Cal.   692,    695. 

3.  Consolidation  act  of  dtles  and  coun- 
ties—-Status  of  officers  in  such  cities  and 
counties,  etc. — See  In  re  Carrillo,  66  Cal.  3, 
4  Pac.  696;  Kahn  v.  Sutro,  114  Cal.  316,  33 
L.  R.  A.  620,  46  Pac.  87;  People  v.  Babcock, 
114  Cal.  559,  562,  46  Pac.  818;  Rauer  v. 
Williams,  118  Cal.  401,  408,  50  Pac.  691; 
Kuhlman  v.  Superior  Court,  122  Cal.  368, 
55  Pac.  589;  People  v.  Babcock,  123  Cal.  807, 
308,  55  Pac.  1017;  Popper  v.  Broderick,  123 
Cal.  453,  461,  56  Pac.  105;  Martin  v.  Election 
Commissioners,  126  Cal.  404,  58  Pac.  932; 
Crowley  v.  Freud,  132  Cal.  441,  64  Pac.  696. 

4.  Same— Acts  continued  In  force. — Con- 
solidation act  and  acts  amending  or  supple- 
menting it  were  continued  in  force  under 
provisions  of  this  section,  except  so  far  as 
they  were  repealed  or  affected  by  subse- 
quent legislation.  The  provisions  of  that 
act  were  not  enlarged  by  this  section,  but 
remained  same  as  they  were  before  passage 
of  codes  giving  jurisdiction  to  officials  of 
municipality  over  same  subjects,  and  the 
same  upon  'the  city  and  county  treasury 
which  it  conferred  before  codes  became 
law,  and  no  other. — Ex  parte  Reis,  64  Cal. 
233,  239,  30  Pac.  806,  807. 


5.  Same  —  Same  —  Consolidation  act  of 
San  Francisco. — Act  of  April  25,  1863,  be- 
ing "an  act  to  cOhfer  further  powers  upon 
the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,"  is  act  amenda- 
tory of  consolidation  act  and  consequently 
not  repealed  by  this  code. — San  Francisco 
v.   Kiernan,   98  Cal.   614,   617,   33   Pac.   720. 

6.  Same  —  General  revenue  system  pro- 
vided in  this  code  is  applicable  to  every 
county  in  state,  and  city  and  county  of  San 
Francisco  is  not  expressly  or  by  implication 
exempted  therefrom  under  this  or  preced- 
ing section. — Savings  &  L.  Soc.  v.  Austin, 
46  Cal.  416,  481,  483.  See  People  v.  Reis,  76 
Cal.  269,  276,  18  Pac.  309. 

7.  Provisions  of  subdivisions  1,  2,  25  of 
this  section,  continuing  in  force  acts  incor- 
porating or  chartering  municipal  corpora- 
tions and  consolidating  cities  and  counties, 
and  in  relation  to  taxation  for  local  pur- 
poses, do  not  prevent  provisions  of  section 
8363,  post,  relating  to  licenses  from  taking 
effect  in  city  and  county  of  San  Francisco. 
Provision  for  payment  of  funds  under  last- 
named  section  into  treasury  of  city  and 
county  does  not  impair  or  interfere  with 
portion  of  acts  mentioned  in  this  section. — 
Ex  parte  Newton,  53  Cal.  671,  572. 

8.  Same— Salary    of   sheriff   under   act.— 

The  salary  of  sheriff  of  city  and  county  ot 
San  Francisco  under  act  of  May  17,  1861, 
entitled  "an  act  to  fix  and  regulate  salaries 
and  fees  of  officers  of  city  and  county  of 
San  Francisco"  (Stats.  1851,  p.  554),  amend- 
atory and  supplementary  to  consolidation 
act  of  April  19,  1856  (Stats.  1856,  p.  145),  is 
continued  in  force  under  provisions  of  this 
section  and  section  4881,  post. — Adams  v. 
San  Francisco,  50  Cal.   117,  118. 

9.  Same— System  of  taxation  under  con- 
solidation act— Intention   of  legislature. — If 

this  and  preceding  section  stood  alone  and 
unexplained  it  would  be  difficult  to  escape 
conclusion  that  it  was  Intended  to  continue 
in  force  consolidation  act  of  city  and 
county  of  San  Francisco  and  all  amend- 
ments thereto,  including  machinery  therein 
provided  for  levying  and  collection  of  city 
and  county  taxes.  But  code  provides  com- 
plete and  general  revenue  system  mani- 
festly intended  to  apply  to  every  county  In 
state,  and  which  was  especially  designed  to 
obviate  great  inconvenience  which  had  re- 
sulted from  multiplicity  of  provisions  in 
previous  statutes,  applicable  only  to  par- 
ticular counties  or  cities,  and  intention  of 
legislature  to  make  general  system  appli- 
cable to  San  Francisco  is  further  made 
apparent  from  act  of  March  30,  1872,  enti- 
tled "An  act  to  enable  the  city  and  county 
of  San  Francisco  to  conform  to  so  much  of 
Political  Code  as  relates  to  the  public  rev- 
enue."— Savings  &  L.  Soc.  v.  Austin,  46  Cal. 
416,    481,    482. 

As  to  Intention  of  legislature,  see,  ante, 
f  18,  note  pars.  11,  18. 

10.  Same— Conflicting  statutes,  reconcil- 
ing of. — Provisions  relating:  to  phonographic 
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reporters  under  consolidation  act  of  city 
and  county  of  San  Francisco  and  acts 
amendatory  thereof  on  one  side,  and  pro- 
visions In  Code  of  Civil  Procedure  In  re- 
gard to  same  subject  on  other  side,  con- 
strued and  harmonized  in  accordance  with 
rule  of  distributive  construction  expressed 
in  Latin  maxim,  "redendo  singula  singulis." 
— Ex  parte  Rels,  64  Cal.  233,  239,  80  Pac. 
806.  807. 

11.  .  The    met    concerning    lawful    fences, 

approved  April  7,  1855  (Stats.  1855,  p.  154), 
and  act  amendatory  and  supplementary 
thereof,  approved  April  3,  1860  (Stats.  1860, 
p.  141),  are  retained  in  force  by  provisions 
of  this  section,  and  counties  to  which  they 
are  applicable  are  not  subject  to  provisions 
of  section  841  of  Civil  Code. — Meade  v. 
Watson,  67  Cal.  691,  698,  8  Pac.  311.  See 
Gonzales  v.  Wasson,  61  Cal.  295,  297. 

12.  Act  of  April  3,  1860  (Stats.  1860,  p. 
441),  amendatory  of  act  of  1860  concerning; 
lawful  fences,  in  force  in  only  part  of  coun- 
ties of  state.  Is  continued  in  force  under 
provisions  of  this  section  of  code  so  far  as 
it  involves  premises  in  one  of  counties  to 
which  act  related. — Gonzales  v.  Wasson,  61 
Cal.    295,   297. 

13.  Same  —  Lawful  wire  fences— -Defini- 
tion, of. — See  Loveland  v.  Gardner,  77  Cal. 
317,  320.  4  L.  R.  A.  896,  21  Pac.  766. 


14.  Police  power  of  city— Judicial  review 

of. — Act  of  state  legislature  of  April  4, 
1870,  entitled  "an  act  concerning:  gas- 
works" (Stats.  1869-70,  p.  815),  provides 
among  other  things  that  cities  "may  con- 
trol location  and  construction  of  works  so 
that  they  may  be  erected  on  suitable  locali- 
ties to  give  least  discomfort  or  annoyance 
to  the  public"  (expressly  continued  In  force 
by  subdivision  20  of  section);  held,  in  action 
brought  to  obtain  injunction  restraining 
city  of  Los  Angeles,  a  municipal  corpora- 
tion, from  enforcing  certain  ordinances  pro- 
hibiting erection  or  maintenance  of  gas- 
works within  certain  parts  of  said  city, 
that  exercise  of  police  power  belongs  to 
city  within  its  territorial  limits;  and,  upon 
Question  whether  adoption  of  ordinances 
in  question  was  legitimate  exercise  of  such 
police  power,  court  will  not  disturb  legisla- 
tive act  of  city  and  will  not  substitute  its 
own  views  of  what  Is  proper  in  premises 
for  those  of  legislative  body. — Dobbins  v. 
Los  Angeles,  189  Cal.  179,  188,  96  Am.  St. 
Rep.  96.  72  Pac.  970. 

15.  Reversed  in  Dobbins  v.  Los  Angeles, 
196  U.  S.  223,  236,  242,  49  L,  ed.  169,  25  Sup. 
Ct.  Rep.  18. 


16.  Same— Determination  as  to  what  1* 
proper  exercise  of  police  powers  of  munic- 
ipality Is  subject  to  supervision  of  courts. 
—In  re  Smith,  143  Cal.  368,  372,  77  Pac.  180; 
Dobbins  v.  Los  Angeles,  195  U.  S.  228,  236. 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 

17.  Same— Municipal  by-laws*  ordinances, 
ete.  —  Municipal  by-laws  and  ordinances, 
and  even  legislative  enactments,  undertak- 
ing to  regulate  useful  business  enterprises 
are  subject  to*  Investigation  in  courts  with 
view  to  determining  whether  law  or  ordi- 
nance is  lawful  exercise  of  police  power, 
or  whether  under  guise  of  enforcing  police 
regulations  there  has  been  unwarranted  and 
arbitrary  interference  with  constitutional 
rights  to  carry  on  lawful  business,  to  make 
contract,  or  to  use  and  enjoy  property. — 
Dobbins  v.  Los  Angeles,  195  U.  S.  223.  236. 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18  (reversing 
Dobbins  v.  Los  Angeles,  139  Cal.  179,  183, 
96  Am.  St.  Rep.  96,  72  Pac.  970).  See  Law- 
ton  v.  Steele,  152  U.  S.  133,  38  L.  ed.  885,  14 
Sup.  Ct.  Rep.   499. 

18.  See  In  re  Smith,  143  Cal.  368,  371,  77 
Pac.  180,  cited  in  Dobbins  case,  supra,  in 
U.  S.  supreme  court,  as  upholding  doctrine 
declared  in  this  paragraph.  The  case  In  re 
Smith  last  cited  supports  the  rule  stated  In 
the  decision  of  the  supreme  court  of  the 
United  States  in  the  Dobbins  case,  and  in 
itself  is  a  departure  from  the  decision  in 
the  last-named  case  as  expressed  In  su- 
preme court  of  state. 

19.  Reclamation  of  lands  — -  Act  In  rela- 
tion to. — Act  of  March  28, 1868  (Stats.  1867-8. 
p.  607),  providing  for  assessment  upon  land 
to  be  reclaimed,  of  tax  proportionate  to 
whole  expense  and  benefits,  etc.,  construed 
as  In  effect  a  provision  "in  relation  to  tax- 
ation for  local  purposes"  (subd.  25),  and 
therefore  not  repealed  by  this  code. — Recla- 
mation Dist.   v.  Goldman,   61   Cal.    205,   208. 

20.  Road  laws  retained  In  force  by  code 
are  not  subject  to  objection  of  being  special 
legislation. — Meade  v.  Watson,  67  Cal.  691. 
595,  8  Pac.   811. 

21.  Taxation   under  municipal  charter. — 

This  section  of  code  repealed  act  of  May  17, 
1861,  in  so  far  as  Its  operation  as  a  general 
law  of  the  state  is  concerned,  but  In  so  far 
as  act  was  incorporated  into  and  became 
part  of  charter  of  city  of  Sacramento,  au- 
thorizing city  of  Sacramento  to  assess,  levy, 
and  collect  municipal  taxes,  It  was  contin- 
ued in  force. — People  v.  Clunie,  70  Cal.  504, 
506,  11  Pac.  776.  See  Spring  Valley  W.  W. 
v.  San  Francisco,  22  Cal.  484;  Ramish  v. 
Hartwell,  126  Cal.  448.  447,  68  Pac.  920; 
Wood  v.  Hustls,  17  Wis.  416. 


§  20.  THIS  ACT,  HOW  CITED,  ETC.  This  act,  whenever  cited,  enumer- 
ated, referred  to,  or  amended,  may  be  designated  simply  as  The  Political  Code, 
adding,  when  necessary,  the  number  of  the  section. 

History:     Enacted  March  12,  1872. 

Am  to  title  of  aet,  see,  ante,  §  1  and  note.       Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  21  and  note; 
For    corresponding    sections,    see    Kerr's       and  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  6  24  and 
Cyc  Code  Civ.  Proc,  2d  ed.,  {19  and  note;       note. 
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•  SO  SOVEREIGNTY  OF  STATE— RESIDES  IN  PEOPLE.  [Ft.  I. 


PAET  I. 

OF  THE  SOVEREIGNTY  AND  PEOPLE  OP  THE  STATE,  AND  OF  THE 

POLITICAL  RIGHTS  AND  DUTIES  OF  ALL  PERSONS 

SUBJECT  TO  ITS  JURISDICTION. 

Title  I.  Sovereignty  of  the  State,  §§  30-44. 

II.  Persons  Composing  the  People  of  the  State,  §§  50-52. 
III.  Political  Rights  and  Duties  of  All  Persons  Subject  to  the  Juris- 
diction of  the  State,  §§  54-60. 


TITLE  L 

SOVEEEIGNTr  OP  THE  STATE. 

Chapter  L  Residence  or  Sovereignty,  §  30. 

EL  Territorial  Jurisdiction  of  the  State,  ftft  33-35. 

III.  General  Bights  of  the  State  Over  Persons,  ft  37. 

IV.  General  Bights  of  the  State  Over  Property!  1 ft  40-44. 


CHAPTER  L 

residence  of  sovereignty. 

I  30.  Sovereignty  resides  in  the  people. 

§80.    SOVEREIGNTY  RESIDES  IN  THE  PEOPLE.    The  sovereignty  of 

the  state  resides  in  the  people  thereof,  and  all  writs  and  processes  must  issue  in 

their  name. 

History:    Enacted  March  12,  1872. 

STATE  SOVEREIGNTY.  20.  Originates  where. 


1.  Abeyance— Sovereignty  can  not  be  in.  21,22.  "The  people"— Signification  of  term, 

2.  California — Source  of.  23-  Remedies  against  sovereign. 

3.  Same— Commencement  of.  24-  States-Sovereignty  of. 

4.  Same-Extent  of.  25"  27'  ^Un^^tet^  C°Mtit,leilt  *****  °f 
5, 6.  Same-Over  lands.  28, 29.  United  States— Sovereignty  of. 

7, 8.  Conquest,    effect   of —Citizenship.  30)  31.  style  of  process. 

9.  Same — Municipal    laws    of    conquered  .                           ... 

territory  Am  to  extent  of  legislative  power  of  state 

mA    _            «,..,.              -                     ,  legislature,  see  62  Am.  Dec.  638. 
10.  Same — Political    laws     of     conquered 

1.     Abeyance— Sovereignty  emn  not  be  In. 

country.  —Upon     conquest     of    Mexico    the     United 

11- 14.  Same — Property  rights.  States  succeeded  to  sovereignty  of  Mexico 

15.  Definition  of— Sovereignty.  and   held  !t  untn  organization   of  grovern- 
-fl-ci        i.«ii          2.    a             •*_  ment  of  state.     With  change  of  flags  came 

16.  Essential  element  of  sovereignty.  change   of  polltical   lawif   but   there   bcing 

17, 18.  Local  and  municipal  governments.  no   common   law   of  United   States,   is   con- 

19.  Nations — Sovereignty  as  applied  to.  tra-distingruished    from    individual    stales. 
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Acquisition  of  California  did  not  extend 
over  it  the  common  law. — People  v.  Folsom, 
5  Cal.  374,  378,  879. 

Z.  California — Source  of. — State  of  Cali- 
fornia was  formerly  part  of  republic  of 
Mexico  and  came  into  being-  aa  sovereign 
state  by  virtue  of  conquest  of  that  country 
by  United  States,  treaty  of  Guadalupe  Hi- 
dalgo (Henning's  General  Laws,  1st  ed.,  p. 
28;  2d  ed.,  p.  14;  omitted  from  3d  ed.),  by 
which  territory  was  ceded  to  United  States, 
and  subsequent  formation  of  state  govern- 
ment and  admission  into  Union  by  act  of 
Congress  Sept.  9,  1850  (Henning's  General 
Laws,  1st  ed.,  p.  04);  thus  it  did  not  suc- 
ceed to  sovereign  powers  or  prerogatives 
of  King-  of  England,  as  did  original  states, 
but  to  those  of  republic  of  Mexico  and  of 
King  of  Spain  as  predecessor  of  that  re- 
public.— Ohio  Life  Ins.  &  T.  Co.  v.  Debolt, 
57  U.  8.   (16  How.)  416,  428,  14  L.  ed.  997. 

Ao  to  boundary  ot  state,  see  constitution 
1879,  art.  XXI,  |  1,  1  Henning's  General 
Laws,  3d  ed.,  p.  clll. 


S»     Same— Commencement  of  sovereignty* 

— Sovereignty  of  state  dates  only  from  her 
admission  into  United  States. — Matter  of 
Perkins,  2  Cal.  424,  440. 


4.  Sarnie— Extent  of. — Except  as  to  pow- 
ers granted  general  government  or  denied 
states,  power  of  state  is  supreme.  It  en- 
acts laws  of  Its  own  right  and  should  be 
allowed  to  execute  them  in  its  own  way. 
The  federal  government  can  not  supervise 
the  exercise  of  powers  It  possesses. — People 
t.  Brady,  40  Cal.  198,  214,  6  Am.  Rep.  604. 

5.  Same  — Over  land*. —  In  regard  to 
lands  within  state.  United  States  in  private 
proprietorship  and  sovereign  right  suc- 
ceeded to  Mexican  government,  and  in  both 
these  respects  California,  so  far  as  she  ac- 
quired right  in  either,  succeeded  United 
States  and  became  privy  to  latter  in  estate 
in  respect  to  all  lands  within  her  borders, 
whether  such  as  may  be  held  in  private 
or  sovereign  right. — Ward  v.  Mulford,  32 
CaL  865,  372. 

6.  California  la  an  inseparable  part  of 
American  Union,  and  constitution  of  United 
8tates  is  supreme  law  of  the  land.— Const. 
1879,  art.  I,  §  3,  1  Henning's  General  Laws, 
Sd  ed.,  p.  xxxlL 

7.  Conquest,      effect      of  —  Citizenship.— 

Natural  consequence  of  cession  of  territory 
by  Mexico  and  its  acquisition  by  United 
States  would  be  that  allegiance  of  inhabit- 
ants who  remain  would  be  transferred  to 
new  sovereign. — People  v.  De  la  Guerra,  40 
Cal.  311,  340. 

8.  All  citizens  of  territory  ceded  by 
treaty  of  Guadalupe  Hidalgo  who  did  not 
elect  to  remain  citizens  of  Mexico  became 
citizens  of  United  States  by  terms  of  treaty. 
— People  v.  De  la  Guerra,  40  Cal.  811,  340; 
In  re   Rodriguez,  81  Fed.  337,  851. 

9.  Same— Municipal  laws  of  conquered 
territory  do  not  cease  to  exist  by  reason  of 
conquest   and    change    of    sovereignty,    but 


continue  in  force  so  far  as  they  are  not 
repugnant  to  paramount  laws  and  new  sov- 
ereign until  changed  by  legislature.  This 
results  from  absolute  necessity  of  preserv- 
ing- rules  by  which  private  rights  are  gov- 
erned.— Fowler  v.  Smith,  2  Cal.  39,  45,  46; 
Ryder  v.  Cohn,  37  Cal.  69,  70,  87;  McNeil  v. 
Congregational  Soc,  66  Cal.  105,  107,  4  Pac. 
1096;  Ohm  v.  San  Francisco,  92  Cal.  437, 
450,  28  Pac.  580. 

10.  Same— Political  laws  of  conquered 
country  do  not  remain  in  force,  but  give 
way  to  those  of  acquiring  country. — Matter 
of  Perkins,   2  Cal.   424,   439. 

11.  Same  —  Property  rights.  —  Federal 
government  has  power  of  declaring  war 
and  making  treaties  and  consequently  of 
acquiring  territory  by  conquest  or  by 
treaty,  which  involves  power  and  duty  to 
protect  rights  of  inhabitants  of  ceded  coun- 
try so  far  as  such  protection  Is  necessary 
to  discharge  obligations  imposed  by  treaty, 
and  legislation  of  congress  appropriate  for 
that  purpose  is  beyond  and  independent  of 
interference  of  state  .authorities.  — Gardi- 
ner v.  Miller,   47  Cal.   670.   575. 

12.  By  law  of  nations,  Independent  of 
treaty  stipulations,  cession  of  territory 
from  one  government  to  another  does  not 
impair  rights  of  inhabitants  to  their  prop- 
erty. Public  property  and  sovereignty  over 
territory  only  are  considered  as  passing. 
When,  therefore,  California  was  ceded  to 
United  States  rights  of  property  of  its 
citizens  remained  unchanged,  and  obliga- 
tion to  protect  and  maintain  them  passed 
to  new  government.  This  obligation  was  . 
political  In  its  character. — Teschemacher  v. 
Thompson,  18 .  Cal.  11,  22-24,  79  Am.  Pec. 
151;  Estrada  v.  Murphy,  19  Cal.  248,  £70; 
Minturn  v.  Brower,  24  Cal.  644,  669;  Ward 
v.  Mulford,  32  Cal.  365,  870;  Tripp  v.  Spring, 
6  Sawy.  C.  C.  214,  24  Fed.  Cas.  204;  Knight 
v.  United  Land  Assoc,  142  U.  S.  184,  35  L. 
ed.  974,  12  Sup.  Ct.  Rep.  258. 

13.  With  respect  to  their  private  prop- 
erty and  rights,  etc.,  relation  of  Inhabitants 
of  ceded  country  to  government  is  not 
changed.  New  government  takes  place  of 
old,  and  this  is  expressly  provided  by 
treaty  of  Guadalupe  Hidalgo. — Leese  v. 
Clark,   20  Cal.  887,  888,   421. 

14.  Treaty  of  Guadalupe  Hidalgo '  pro- 
viding that  rights  and  relations  of  inhabit- 
ants be  protected  is  merely  formal  recogni- 
tion of  pre-existing  law  of  nations  on  this 
subject. — United  States  v.  Moreno,  68  U. 
8.   (1.  Wall.)   400,   17  L.  ed.   633. 

IB.  Definition  of— Sovereignty  Is  a  term 
used  to  express  supreme  political  author- 
ity of  an  independent  state.  Whatever 
rights  are  essential  to  exercise  of  this 
authority  are  rights  of  sovereignty,  as 
right  to  declare  war,  to  make  treaties  of 
peace,  to  levy  taxes,  and  to  take  private 
property  for  public  use.  In  this  country 
authority  Is  vested  in  the  people  and  is  ex- 
ercise <1  through  joint  action  of  federal  and 
state   government.     To  federal  government 
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Is  delegated  exercise  of  certain  rights  or 
powers  of  sovereignty,  and  exercise  of  all 
other  rights  of  sovereignty,  except  as  ex- 
pressly prohibited,  is  reserved  to  people  of 
respective  states.  When  we  say,  therefore, 
that  state  of  Union  is  sovereign  we  mean 
that  she  possesses  supreme  political  au- 
thority except  as  to  those  matters  over 
which  such  authority  is  delegated  to  fed- 
eral government  or  prohibited  to  states. — 
Moore  v.  Smaw,  17  Cal.  199,  218,  79  Am. 
Dec.  128. 

10.     Essential   element  of   sovereignty   of 

state  is  right  and  Jurisdiction  to  determine 
Anally  all  controversies  between  her  citi- 
zens and  all  conflicting  claims  to  property 
within  her  limits. — Ferris  v,  Coover,  11 
Cal.  176,   185. 

17.  Local     and     municipal     governments 

are  not  created  or  established  ex  proprio 
vigore  by  the  constitution.  It  merely  pro- 
vides that  they  shall  be  created  and  estab- 
lished by  legislature. — People  v.  Province, 
34  Cal.   520,  532. 

18.  As  sovereign  being,  state  has  no  sub- 
divisions, for  sovereignty  is  not  divisible; 
political  subdivisions,  counties,  etc.,  are 
mere  subordinates  or  agents. — Pattison  v. 
Supervisors,    13    Cal.    175,   183. 

19.  Nation*— Sovereignty    an    applied    to. 

— Field  in  his  draft  outline  for  an  Inter- 
national Code  (p.  8  et  seq.)  ascribes  to 
Bluntschli  as  an  enumeration  of  the  rights 
of  sovereignty:  1,  To  make  Its  own  consti- 
tution; 2,  To  legislate  Independently  for 
Its  people  and  territory;  3,  To  govern  and 
administer  itself;  4,  To  choose  its  own  of- 
ficers; 5,  To  appoint  and  accredit  Its  repre- 
sentatives to  foreign  nations.*  Fiore,  Nouv. 
Dr.  Int.  (chap.  2,  part  1)  lays  stress  on  the 
right  of  organization  as  the  central  element 
of  internal  sovereignty,  and  this  is  the 
American    doctrine. — Commissioners'    note. 

20.  Originates  where. — The  maxim  which 
lies  at  foundation  of  our  government  is 
that  all  political  power  originates  with  the 
people.  By  Institution  of  government  the 
people  surrender  exercise  of  these  sover- 
eign functions  of  government  to  agents 
chosen  by  themselves  who,  at  least  theo- 
retically, represent  supreme  will  of  their 
constituents.  Certain  powers  have  been  by 
all  states  granted  to  federal  government, 
but  state  Is  clothed  with  all  sovereign  au- 
thority reserved  from  that  grant. — Gibson 
v.  Mason,   5  Nev.   283,  291. 

21.  "The    people"-— Signification    of   term. 

— "The  people,"  In  whom  the  sovereignty 
of  the  state  resides,  means  that  portion  of 
inhabitants  who  are  permitted  to  exercise 
elective  franchise. — Blair  v.  Rldgely,  41  Mo. 
68,  97  Am.  Dec.   248. 

22.  All  political  power  is  inherent  In  the 
people. — Const.  1879,  art.  I,  §  2,  1  Henning's 
General  Laws,  3d  ed.,  p.  xxxil,  p.  lxv. 

28.     Remedies      against      sovereign.  —  As 

against  sovereign  there  are  no  remedies 
except    such    as    sovereign    In    exercise    of 


that  good  faith  by  which  all  governments 
are  presumed  to  be  actuated  may  accord. 
State  government  neither  in  its  general  nor 
its  local  capacity  can  be  sued  by  its  credi- 
tors or  made  amenable  to  judicial  process, 
except  by  Its  own  consent. — Sharp  v.  Contra 
Costa  Co.,  34  Cal.  284,  290. 

24.  Statea— Sovereignty  of. — Each  state 
Is  supreme  within  its  own  sphere  as  an 
Independent  sovereignty.  Constitution  of 
this  state  is  not  grant  of  power,  but  re- 
striction upon  powers  of  legislature;  and 
it  is  competent  for  legislature  to  exercise 
all  powers  not  forbidden  by  constitution 
of  state  or  delegated  to  general  govern- 
ment or  prohibited  by  constitution  of 
United  States. — People  v.  Coleman,  4  Cal. 
46,  49,  60  Am.  Dec.  581;  Cohen  v.  Wright, 
22  Cal.  293,  308. 

As  to  extent  of  legislative  power  of  state 
legislature*,  in  general,  see  note  62  Am. 
Dec.  638., 

25.  .Same— States  are  constltvtent  parts 
of  United  States. — They  are  members  of 
one  great  empire,  for  some  purposes  sov- 
ereign, for  some  purposes  subordinate. — 
Johens  v.  Virginia,  19  U.  S.  (6  Wheat.) 
264,  5  L.  ed.   257. 

26.  States  retain  In  authority  distinct 
but  qualified  sovereignty.  —  Hubbard  v. 
Northern  R.  Co.,  3  Blatchf.  C.  C.  84,  12 
Fed.   Cas.    781,   787. 

27.  Legislature  of  state  represents  inde- 
pendent sovereignty  of  people  and  is  su- 
preme and  unlimited  in  all  legitimate 
subject-matters  of  legislation,  controlled 
only  by  such  restrictions  as  are  Imposed  by 
organic  law  of  state. — Beals  v.  Amador 
Co.,    35    Cal.    624,    630. 

28.  United  Statea  Sovereignty  of. — Rat- 
ification of  constitution  of  United  States 
was  act  of  each  state,  acting  for  Itself  as 
sovereign  and  independent  body.  Consti- 
tution was  not  adopted  by  people  of  United 
States  as  individuals  composing  one  entire 
nation,  but  as  composing  distinct  and  inde- 
pendent communities,  each  individual  be- 
longing to  only  one  of  these  independent 
sovereignties. — Warner  v.  Steamer  Uncle 
Sam,  9  Cal.  697,  711. 

29.  Government  of  this  republic,  taken 
collectively,  or  In  any  of  its  several  parts, 
is  strictly  made  up  of  responsible  and  dele- 
gated power.  It  Is  not  in  any  sense  sov- 
ereign or  a  sovereignty.  It  is  government 
assumed  under  authority  of  people,  origi- 
nating from  them,  founded  in  compact  only, 
and  Instituted  solely  for  good  of  whole; 
and  all  persons  invested  with  legislative  or 
executive  powers  of  government  are  trus- 
tees of  public  and  as  such  accountable  for 
their  conduct.  Sovereignty  belongs  alto- 
gether and  exclusively  to  people  of  state. — 
Campbell's  Case,  2  Bland  Ch.  (Md.)  209, 
20  Am.  Dec.   360,    372. 

SO.  Style  of  process. — Legislature  may 
provide  that  penalties  for  breaches  of  city 
ordinances  may   be  prosecuted  in  name  of 
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people    of    state. — Fillsbury    v.    Brown,    47       of    people    of    state    of    California. — Const. 
Cal.  478.  480.  1879,    art.    VIf    I  20,    1    Hen  nine's    General 

21.    All  process  shall  be  issued  in  name      Laws,  3d  ed.,  p.  lv. 


CHAPTER  II. 

TERRITOBIAL  JUBISDICTION  OF  THE  STATE. 

1 33.  Territorial  jurisdiction,  limitations  on. 

1 34.  Legislative  consent  to  purchase,  etc.,  of  lands  by  United  States  for  public  use ;  jurisdic- 

tion over. 

{  35.  Conveyances  of  state  lands  for  lighthouse  site. 

§33.  TEERITORIAL  JURISDICTION,  LIMITATIONS  ON.  The  sover- 
eignty and  jurisdiction  of  this  state  extends  to  all  places  within  its  boundaries 
as  established  by  the  constitution,  but  the  extent  of  such  jurisdiction  over 
places  that  have  been  or  may  be  ceded  to,  purchased,  or  condemned  by  the 
United  States,  is  qualified  by  the  terms  of  such  cession  or  the  laws  under  which 
such  purchase  or  condemnation  has  been  or  may  be  made. 

History:     Enacted  March  12,  1872. 

Aa    to    JarMletlon    of    the    qoeatlons    of  Const,  art.  Ill,  8  h  11  Fed.  Stats.  Ann.,  2d 

•ovndarfeo.  —  Supreme     court     of     United  ed.>  p.    95;    1   Hennlng's   General   Laws,    3d 

States  has  Jurisdiction  of  all  controversies  ed.,  p.  xxvl. 
between  states  affecting  boundaries. — U.  S. 

§  34.  LEGISLATIVE  CONSENT  TO  PURCHASE,  ETC.,  OF  LANDS  BY 
UNITED  STATES  FOR  PUBLIC  USE;  JURISDICTION  OVER.  The  legis- 
lature consents  to  the  purchase  or  condemnation  by  the  United  States  of  any 
tract  of  land  within  this  state  for  the  purpose  of  erecting  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings,  upon  the  express  condition 
that  all  civil  process  issued  from  the  courts  of  this  state,  and  such  criminal 
process  as  may  issue  under  the  authority  of  this  state,  against  any  person 
charged  with  crime,  may  be  served  and  executed  thereon  in  the  same  mode  and 
manner  and  by  the  same  officers  as  if  the  purchase  or  condemnation  had  not 

been  made. 

History:     Enacted  March  12,  1872. 

Sovereignty  of  state  la  not  ousted  by  of  state. — United  States  v.  Cornell,  2  Mas. 
mere  purchase  by  United  States  for  public  C.  C.  60,  25  Fed.  Cas.  646.  See  People  v. 
purposes   of  land   within    territorial   limits       Collins,    106   CaL    504,   609,    89   Pac.    16. 

§36.    CONVEYANCE  OF  STATE  LANDS  FOR  LIGHTHOUSE  SITE.    The 

governor,  on  application  therefor  by  a  duly  authorized  agent,  may  convey  to 
the  United  States  any  tract  of  land  not  exceeding  ten  acres,  belonging  to  the 
state  and  covered  by  navigable  waters,  for  the  site  of  a  lighthouse,  beacon,  or 
other  aid  to  navigation.  After  such  conveyance  the  United  States  shall  have 
jurisdiction  over  such  tract,  subject  to  the  right  of  the  state  to  have  concur- 
rent jurisdiction  so  far  that  all  process,  civil  or  criminal,  issued  under  authority 
of  the  state  may  be  executed  by  the  proper  officers  thereof  within  such  tract, 
upon  any  person  or  persons  amenable  to  the  same,  in  like  manner  and  with  like 
effect  as  if  such  conveyance  had  not  been  made. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  581, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  5.     In  effect  Immediately. 
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CHAPTER  III. 

GENEBAL  EIGHTS  OF  THE  STATE  OVER  PERSONS. 
§  37.  Rights  over  persons  enumerated.     ' 

§  37.  BIGHTS  OVER  PERSONS  ENUMERATED.  The  state  has  the  fol- 
lowing rights  over  persons  within  its  limits,  to  be  exercised  in  the  cases  and  in 
the  manner  provided  by  law: 

1.  To  punish  for  crime ; 

2.  To  imprison  or  confine  for  the  protection  of  the  public  peace  or  health  or 
of  individual  life  or  safety ; 

3.  To  imprison  or  confine  for  the  purpose  of  enforcing  civil  remedies ; 

4.  To  establish  custody  and  restraint  for  the  persons  of  idiots,  lunatics, 
drunkards,  and  other  persons  of  unsound  mind ; 

5.  To  establish  custody  and  restraint  of  paupers  for  the  purposes  of  their 
maintenance ; 

6.  To  establish  custody  and  restraint  of  minors  unprovided  for  by  natural 
guardians,  for  the  purposes  of  their  education,  reformation,  and  maintenance ; 

7.  To  require  services  of  persons,  with  or  without  compensation :  In  military 
duty ;  in  jury  duty ;  as  witnesses ;  as  town  or  village  officers ;  in  highway  labor ; 
in  maintaining  the  public  peace ;  in  enforcing  the  service  of  process ;  in  protect- 
ing life  and  property  from  fire,  pestilence,  wreck,  and  flood ;  and  in  such  other 
cases  as  are  provided  by  statute. 

History:     Enacted  March  12,  1872. 

1.     Exclusive    authority    an*    Jurisdiction  See  U.  S.  Const.,  art.  I,  8  8,  10  Fed.  Stats, 

resides   In   state   to  punish   for  crime   com-  Ann.,  2d  ed.,  p.  8S8  and  annotation, 

mitted    within    Its    boundaries,    except    on  ^  to  declaration  of  right*  of  people,  see 

lands  acquired  by  the  United  States  by  pur-  Const.    1879,    art.    I,    §5  1-24;    1    Henning's 

chase   and    with    consent    of    state    legMsla-  General  Laws,  3d  ed.,  pp.  xxxvi  et  seq. 

ture. — People   v.   Collins,   106   Cal.   604,   608,  .       .      _  _.       „         m      .  A 

Mfl    ^  x,*    1ft  As   to   police   powers  of  state,  see,   post, 

60»,  8?  mc.  io.  58  2949-3387  and  notes. 


CHAPTER  IV. " 

GENERAL  BIGHTS  OF  THE  STATE  OVEB  PBOPEBTY. 
§  40.  Original  and  ultimate  title. 
§  41.  Property  escheats,  when. 
§  42.  Intruders  on  public  lands  of  the  state. 
|  43.  Acquisition  by  taxation  and  assessment. 
|  44.  By  right  of  eminent  domain. 

§40.    ORIGINAL  AND  ULTIMATE  TITLE.     The  original  and  ultimate 

right  to  all  property,  real  and  personal,  within  the  limits  of  this  state,  is  in 

the  people  thereof. 

History:     Enacted  March  12,  1872. 

As    to    ownership    of   property    by    state.  As  to  who  may  own  property,  see  Kerr's 

see    Kerr's    Cyc.    Civ.    Code,    2d   ed.,    S8  669,       Cyc.  Civ.  Code,  2d  ed.,  {  671  and  note. 

670  and  notes. 
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§41.  PROPERTY  ESCHEATS,  WHEN.  All  property,  real  and  personal, 
within  the  limits  of  this  state,  which  does  not  belong  to  any  person,  belongs  to 
the  people.  Whenever  the  title  to  any  property  fails  for  want  of  heirs  or  next 
of  kin,  it  reverts  to  the  people. 

History:     Enacted  March  12,  1872. 


As  to  doty  of  attorney-general  In  refer- 
ence to  escheated  property,  and  action*  re- 
lating  thereto,  see,    post,    9  474. 

As  to  duty  of  controller  In  reference  to 
escheated   property,   see,    post,    5  437. 

As  to  escheated  estates,  see  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.,  99 1269-1272  and 
notes. 

As  to  ownership  of  property  by  state,  see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    99  669,    670 
and  notes. 

As  to  proceedings  hy  attorney-general 
when  succession  not  claimed,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  1405  and  note. 


As  to  proceedings  relative  to  escheated 
estates,  see  Kerr's  Cyc.  Code  Civ.  Proc,  2d 
edn  99  1269-1272  and  notes. 

As   to   when   property  escheats    to   state, 

see    Kerr's    Cyc.    Civ.    Code,    2d    ed.,    9 1406 
and  notes. 

As  to  who  may  own  property,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  671  and  notes. 

Non-resident  aliens  taking  property  by 
succession  must  appear  and  claim  same 
within  five  years  or  be  barred. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  99  672,  1404  and 
notes. 


§42.  INTRUDERS  ON  PUBLIC  LANDS  OF  THE  STATE.  If  any  person, 
under  any  pretense  of  any  claim  inconsistent  with  the  sovereignty  and  juris- 
diction of  the  state,  intrudes  upon  any  of  the  waste  or  ungranted  lands  of  the 
state,  the  district  attorney  of  the  county  must  immediately  report  the  same  to 
the  governor,  who  must  thereupon,  by  a  written  order,  direct  the  sheriff  of  the 
county  to  remove  the  intruder;  and  if  resistance  to  the  execution  of  the  order 
is  made  or  threatened,  the  sheriff  may  call  to  his  aid  the  power  of  the  county, 
as  in  cases  of  resistance  to  the  writs  of  the  people. 

History:     Enacted  March  12,  1872. 


As  to  doty  of  snerlff  to  eoi 

snbd.  5. 


land  aid  of  male  inhabitants  of  county,  see,  post,   9  4176, 


§43.    ACQUISITION  BY  TAXATION  AND  ASSESSMENT.    The  state  may 
acquire  property  by  taxation  in  the  modes  authorized  by  law. 

History:     Enacted  March  12,  1872. 


As  to  ansesssaent  of  property,  see,  post. 
If  3627-3671. 

As  to  collection  of  property  taxes,  see, 
post,    99  3746-3819. 

As  to  collection  of  taxes  by  the  assessor* 
on  certain  personal  property,  see,  post. 
If  3820-3831. 

As  to  da  ties  of  auditor  In  relation  to  reT- 
enae,  see,  post,  99  3727-8739. 

As  to  equalisation  of  taxes*  see,  post, 
19  3672-3706. 

As  to  levy  of  taxes  and  assessments,  see, 
post,    99  3713-3719. 


An  to  miscellaneous  provisions  regarding; 
re  venae  and  taxation,  see,  post,  99  3881-3900. 

As   to   poll   taxes,   see,    post,    99  3839-3862. 

As  to  property  liable  to  taxation,  see, 
post,   99  3607-3611  and  notes. 

An  to  revenue  and  taxation,  see  Const. 
1879,  art.  XIII,  99  1-13,  1  Henning's  General 
Laws,  3d  ed.,  p.  xci. 

An  to  settlements  with  the  controller  and 
payments  Into  state  treasury,  see,  post, 
99  3865-3880. 

Property  defined. — See,  post,  9  3617;  also 
Kerr's  Cyc.  Civ.  Code,  2d  ed..  99 14,  607 
and  notes. 


§  44.  BY  BIGHT  OF  EMINENT  DOMAIN.  It  may  acquire  or  authorize 
others  to  acquire  title  to  property,  real  or  personal,  for  public  use,  in  the  cases 
and  in  the  mode  provided  in  title  seven,  part  three  of  the  Code  of  Civil  Pro- 
cedure. 

History:     Enacted  March  12,  1872. 
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A»  to  eminent  domain.  Its  purposes,  the 
rights    of,   and    procedure   relative   thereto, 

see    Kerr's    Cyc.    Code    Civ.    Proa,    2d    ed., 
S§  1237-1260  and  notes. 

Ah  to  right  of  eminent  domain  la  acquir- 
ing land  for  public  highway*,  see,  post, 
I  2696  and  note. 


AH  frontages  on  navigable  waters  of  the 
state  are  subject  to  right  of  eminent  do* 
main — See  Const.  1879,  art.  XV,  9  1»  1  Hen- 
nlng's  General  Laws,  3d  ed.,  p.  xcvi. 

Property  and  franchises  of  corporation* 
subject    to    right   of    eminent    domain. — See 

Const.  1879,  art.  XII,  5  8,  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  xciL 


TITLE  n. 


PEBSONS  COMPOSING  THE  PEOPLE  OF  THE  STATE. 

§  50.  Who  are  the  people. 

§  51.  Who  are  citizens. 

1 52.  Residence,  rules  for  determining. 

§  50.    WHO  ABE  THE  PEOPLE.    The  people,  as  a  political  body,  consist : 

1.  Of  citizens  who  are  electors; 

2.  Of  citizens  not  electors. 

History:     Enacted  March  12,  1872. 


CITIZENSHIP— NATURALIZATION. 

1.  As  to  citizenship  of  persons  who  are  not 

electors. 

2.  Inhabitants  of  territory  acquired  by  United 

States. 

3.  Naturalization — Persons  becoming  citizens 

by. 

4.  Power  of  congress  over  rights  of  citizens 

of  states. 

5.  White   female — Born   and   residing  within 

limits  subject  to  jurisdiction. 

6.  " White  male  citizen  of  United  States"— 

Does  not  denote  what. 

As  to  elections*  see.  post,  9  1041  et  seq. 

As  to  elector's  eligibility  to  office,  see, 
post.  9  58;  also  Const.  1879,  art.  IV,  99  20,  21, 
1  Henning's  General  Laws,  3d  ed.,  p.  xli. 

As  to  elector's  qualifications,  see,  post, 
99  1083,  1084  and  notes;  also  Const.  1879, 
art.  I,  9  24;  art.  II,  99  1.  4,  5,  1  Henning's 
General  Laws,  3d  ed.,  pp.  xxxiv,  xxxv. 

.As  to  elector's  rights  and  duties,  see, 
post,  9  59;  Const.  1879,  art.  II,  1  Henning's 
General  Laws,  3d  ed.,  p.  xxxiv. 

As  to  registration  of  electors,  see,  post, 
9 1094  et  seq. 

As  to  rfo-hts  and  duties  of  cltlsens  other 
than  electors,  see,  post,  9  59  and  note. 

As  to  rights  and  duties  of  cltlsens  of  the 
United  States  who  are  not  cltlsens  of  the 
state,  see,  post,   9  60  and  note. 

As  to  sovereign  rights  of  people,  see, 
ante,  9  30  and  note. 

1.  As  to  cltlsenshlp  of  persons  who  are 
not  electors,  generally. — See  note,  8  L.  R.  A. 
337;   14  L.  R.   A.   680-586. 


2.  Inhabitant*  of  territory  acquired  by 
United  States  may  be  citizens,  but  can  not 
have  full  political  rights  as  electors  until 
territory  has  been  admitted  as  a  state. — 
People  v.  De  La  Guerra,  40  Cal.  311,  342. 


3.  Naturalisation—Persons  becoming  clt- 
lsens by,  do  not  thereby  acquire  political 
rights,  but  such  rights  are  derived  from 
constitution  and  laws  of  state  of  their  resi- 
dence.— People  v.  Washington,  36  Cal.  658, 
662. 

4.  Power  of  congress  over  rights  of 
cltlsens  of  states  is  exhausted  by  act  ad- 
mitting territory  as  state. — People  v.  De 
La  Guerra,  40  Cal.  811,  842.  See  Blair  v. 
RIdgely,   41  Mo.   63,  97  Am.  Dec.   248. 

As  to  power  of  Congress  over  cltlsens  of 
state,  see  note  97  Am.  Dec.  263. 

5.  White  female  — Born  and  residing 
within  the  limits  and  subject  to  Jurisdiction 

of  United  States,  is  a  citizen  of  United 
States,  but  is  not  as  such  guaranteed  privi- 
leges of  elector  In  state  of  which  she  is  a 
citizen,  by  reason  of  fourteenth  amendment 
to  constitution  of  the  United  States. — Van 
Valkenburg  v.  Brown,  43  Cal.  43,  13  Am. 
Rep.  136.  See  Spencer  v.  Board  of  Regis- 
tration, 1  McA.  (D.  C.)  169,  29  Am.  Rep. 
582;  Dorsey  v.  Brigham,  177  111.  250,  6» 
Am.  St.  Rep.  228,  42  L.  R.  A.  809,  52  N. 
E.  303;  Gougar  v.  Timberlake.  148  Ind.  38, 
62  Am.  St  Rep.  487,  37  L.  R.  A.  644,  46  N. 
E.    339. 

«.     "White  male  clttsen  of  United  States" 

does  not  presumptively  denote  an  elector.— 
Lyons  v.  Cunningham,  66  Cal.  42,  44,  4  Pac. 
938. 
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§  51.    WHO  ABE  CITIZENS.    The  citizens  of  the  state  are : 

1.  All  persons  born  in  this  state  and  residing  within  it,  except  the  children  of 
transient  aliens  and  of  alien  public  ministers  and  consuls ; 

2.  All  persons  born  out  of  this  state  who  are  citizens  of  the  United  States 
and  residing  within  this  state. 

History:     Enacted  March  12,  1872. 


CITIZEX8HIP— CHINESE— MEXICANS. 

1.  As  to  public  moneys — Restraining  payment. 

2.  Chinese  born  in  the  United  States. 

3.  "Citizen"  nearly  synonymous  with  " sub- 

ject. ' ' 

4.  Mexicans  "established"  in  California. 

5.  Political  rights  not  essential  to  citizenship. 

Am  to  eomatttmtlomnl  provisions  i  Four- 
teenth amendment  to  constitution  of 
United  States,  11  Fed.  Stats.  Ann.,  2d  ed.f 
pp.  567  et  seq.,  1  Henning's  General  Laws, 
2d  ed.,  p.  xxx(  treaty  of  Guadalupe  Hi- 
dalgo, articles  VIII  and  IX,  see  Henning's 
General  Laws,  1st  ed.,  p.  xxviii. 

As  to  MtMrollMtlon,  see,  post,  S  57  and 
note. 

As  to  special  privileges  and  Immunities 
of  eltlseas*  see  Const.  1879,  art.  I,   I  21. 

1.  As  to  public  moneys  —  Restraining 
payment. — it  is  those  persons  who  are  des- 
ignated citizens  In  this  section  that  are  en- 
titled, when  residents  of  the  county,  to 
bring  an  action  to  restrain  Illegal  payment 
of  public  moneys  under  section  526a  of  the 
Code  of  Civil  Procedure. — Thomas  v.  Joplin, 
14  Cal.  App.  662,  112   Pao.  729. 


2.  Chinese  bom  In  United  States,  of  par- 
ents who  were  subject  of  emperor  of  China, 
but  residents  of  this  state,  are  citizens. — 
In   re  Look   Tin   Sing,    21    Fed.    905. 

8.  "Cltlsen"  nearly  synonymous  with 
"■object"  as  used  at  common  law. — People 
T.  Washington,   86  Cal.  658,   663. 

As  to  cltlsens  of  United  States  being  clt- 
Isens    of.  state    In    which    they    reside,    see 

notes  1  L.  R.  A.  56;  12  L.  R.  A.  364. 

As  to  corporations  as  cltlsens,  see  note 
62  Am.  St.  Rep.  166;  note  85  Am.  St.  Rep. 
907. 

As  to  Indians  In  tribal  relations  as  cltl- 
sens of  state  within  which  they  reside,  see 

note   7  L.   R.  A.   126. 

4.  The  Mexicans  "established"  In  Cali- 
fornia on  the  30th  day  of  May,  1848,  and 
who  had  not,  on  or  before  30th  day  of 
May,  1849,  declared  their  intentions  to  con- 
tinue Mexican  citizens,  are  to  be  deemed 
American  citizens  under  the  treaty  of 
Guadalupe  Hidalgo. — People  ex  rel.  Attor- 
ney-General v.  Naglee,  1  Cal.  232,  62  Am. 
Dec.  312;  In  re  Rodriguez,  81  Fed.  337,  351. 

5.  Political    rights   are    not   essential    to 

citizenship. — Lyons  v.  Cunningham,   66  Cal. 
42,    44,    4    Pac.    988. 


§  52.  RESIDENCE,  RULES  FOB  DETERMINING.  Every  person  has,  in 
law,  a  residence.  In  determining  the  place  of  residence  the  following  rules 
are  to  be  observed : 

1.  It  is  the  place  where  one  remains  when  not  called  elsewhere  for  labor  or 
other  special  or  temporary  purpose,  and  to  which  he  returns  in  seasons  of 
repose ; 

2.  There  can  only  be  one  residence ; 

3.  A  residence  cannot  be  lost  until  another  is  gained ; 

4.  The  residence  of  the  father  during  his  life,  and  after  his  death  the  resi- 
dence of  the  mother,  while  she  remains  unmarried,  is  the  residence  of  the  un- 
married minor  child ;  . 

5.  The  residence  of  the  husband  is  the  residence  of  the  wife ; 

6.  The  residence  of  an  unmarried  minor  who  has*  a  parent  living  cannot  be 
changed  by  either  his  own  act  or  that  of  his  guardian ; 

7.  The  residence  can  be  changed  only  by  the  union  of  act  and  intent. 

History:     Enacted  March  12,  1872, 
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BESIDENCE— WHAT  IS,  HOW  AC- 
QUIRED,  ETC. 

1,  la.  As  to  "  residence ' ' — Definition  of. 

2.  Construed — In  relation  to  attachment 

laws. 

3.  Absence  for  temporary  purpose. 

4.  Same — Living  on  American  yacht. 

5.  "Address"  —  Equivalent    to    "resi- 

dence. ' ' 

6.  Bona  fide  residence  in  state. 

7.  Same — Residence  of  executor. 

8.  Domicile  distinguished. 

9.  Every  person  has  in  law  a  residence. 

10.  Evidence  to  show  residence. 

11.  Indian  reservation. 

12.  Intention — Evidence  of. 

13.  Same — Mere  declarations. 

14.  Same — Union  of  act  and  intention. 

15.  Non-resident's  place  of  residence. 

16.  Question  of  fact.       ' 

17.  Residence  of  minor  child. 
18, 19.  Same — Abandoned  child. 

20.  Same — After  adoption. 
21,  22.  Residence  of  wife. 

23.  Same — Desertion  by  husband. 

24.  Same — Intention  of  wife. 

See  Kerr's  Cyc.  Code  Civ.  Proc,  2d  e&, 
§  351  and  note. 

An  to  an  Insane  person,  under  guardian- 
ship, changing  his  residence,  see  brief  in 
3   L.    R.  A.   254. 

As  to  homestead,  and  requisite  residence, 

yee  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  1237 
and  note. 

As  to  residence  of  electors,  see,  post* 
5  1239  and  note. 

1.  As     to     "residence"— Definition     of*— 

"Residence,"  in  the  language  of  the  code 
(Pol.  Code,  §  52),  Is  "the  place  where  one 
remains  when  not  called  elsewhere  for  la- 
bor or  other  special  or  temporary  purposes, 
and  to  which  he  returns  in  seasons  of  re* 
pose."  Residence  Indicates  permanency  of 
occupation  as  distinct  from  lodging  or 
boarding  or  temporary  occupation.  If  a 
person  actually  "lives"  in  a  certain  place 
with  the  intention  of  remaining  there  in- 
definitely, that  place  must  be  said  to  be 
his  residence.  In  other  words,  the  abiding 
is  animo  manendi  when  residence  is  ac- 
oulred. — Marston  v.  Watson,  20  Cal.  App. 
465,  129   Pac.   611,   612. 

la.  Fact  that  a  person  has  never  been  a 
"resident"  of  a  place,  is  in  np  wise  incon- 
pihtent  with  his  physical  presence  there. — 
Foster  v.  Butler,  164  Cal.  623,  130  Pac.  6,  7. 

2.  Construed — In  relation  to  attachment 
laws,  distinguishing  actual  residence  con- 
templated by  such  laws  from  the  legal  resi- 
dence determined  by  this  section. — Hanson 
v.  Graham,  82  Cal.  631,  634,  7  L.  R.  A.  127; 
23  Pac.  56;  Egener  v.  Juch,  101  Cal.  105, 
35  Pac.   432,   873. 


As    to    legal    residence.    In    general,    see 

notes  59  Am.  Dec.  Ill,  115;  48  Am.  St.  Rep. 
711-717;  by  Robert  Desty,  2  U  R.  A.  203; 
notes  32  Am.  Dec.  427;  56  Am.  Dec.  532; 
brief  in  32  L.  R.  A.  82. 

3.  Absence  for  temporary  purpose. — Per- 
son who  is  domiciled  in  and  has  become 
resident  of  a  place,  does  not  lose  that  resi- 
dence by  going  to  and  stopping  at  another 
place,  not  to  reside  there  permanently,  bat 
only  for  limited  time. — Dow  v.  Gould  & 
Carry  S.  M.  Co.,  31  Cal.  629. 

As  to  absence  on  official  business  of  state 
•r  United  States,  see  Const.  1879,  art.  XX, 
§  12,  1  Henning's  General  Laws,  3d  ed., 
p.  cix. 

An    to   change    of   residence   by   student* 

see  brief  in  63  L.  R.  A.  275. 


4.     Same  — Living     on     American     yacht 

which  sailed  on  high  seas  from  port  to 
port  does  not  deprive  one  of  legal  residence 
in  state,  though  such  absence  continued 
for  years,  where  no  intention  appears  to 
abandon  such  residence. — De  Tolna  v.  De 
Tolna,   185  Cal.   575,   67   Pac.   1045. 

6.  "Address"— Equivalent    to   "residence" 

when  used  in  affidavit  for  service  of  sum- 
mons, by  publication,  upon  non-resident. — 
San  Diego  Sav.  Bank  v.  Goodsell,  137  Cal. 
420,  427,  70  Pac.  299. 

As  to  convertibility  of  terms,  see  notes 
82  Am.  Dec.  427;  59  Am.  Dec.  Ill;  48  Am.  St. 
Rep.   711. 

6L     Bona    tide    residence     In    state. — One 

must  really  and  in  good  faith  have  estab- 
lished home  or  place  of  residence  therein, 
where  he  lives,  and  to  which,  when  away 
on  business  or  pleasure,  he  returns. — Es- 
tate of  Weed,  120  Cal.   634,  640,  63  Pac.  30. 

7.  Same  Residence  of  executor  within 
state  must  be  bona  fide. — In  re  Donovan, 
104  Cal.  623,  626,  38  Pac.  456;  Estate  of 
Weed,  120  Cal.  684,  688,  53  Pac.  30. 

See  Kerr's  Cyc  Code  Civ.  Proc,  2d  ed., 
SS  1354,   1869. 

8.  Domicile  distinguished.  —  There  is 
well-settled  distinction  between  term  "dom-» 
icile"  and  term  "residence."  Person  may 
have  residence  separate  from  his  domicile. 
— San  Diego  Sav.  Bank  v.  Goodsell,  187 
Cal.  420,  427,  70  Pac.  299. 

As  to  convertibility  of  these  terms.  In 
general,  see  notes  32  Am.  Dec.  427;  59  Am. 
Dec.   Ill;   48  Am.   St.  Rep.   711. 

9.  Every  person  has  In  law  a  residence, 

and  one  resldenoe  can  not  be  lost  until 
another  is  gained. — Huston  v.  Anderson,  145 
Cal.  320,  328,  78  Pac.  626. 

As  to  continuance  of  residence  In  one 
state  until  residence   Is  gained   In  another, 

see  note  53  Am.  St.  Rep.  188,  189. 

10.  Evidence  to  show  residence— -Held  to 
be  sufficient. — Eck  v.  Hoffman,  55  Cal.  601. 

11.  Indian  reservation. — One  who  resides 
upon  an  Indian  reservation  within  state  Is 
resident  of  state. — Coey  v.  Cleghorn,  10  Ida- 
ho 166,  79  Pac  72. 
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12.  Intention— -Evidence  of. — Direct  tes- 
timony of  party  that  it  Is  his  intention  to 
rciide  in  state,  and  his  presence  in  statd, 
are  not  binding;  upon  court.  All  his  testi- 
mony may  be  considered  In  determining  his 
intention.  Nothing:  could  be  inferred  from 
his  presence  when  that  had  continued  for 
so  short  a  time  as  three  days. — In  re  Dono- 
van. 104  Cal.  623,  625,  38  Pac.  456;  Estate 
of  Weed,  120  Cal.  634,  640,  53  Pac.  30. 

13.  Same—  Mere  declaration*  Indicative 
of  a  purpose  to  change  one's  residence  in 
the  future  will  not  affect  residence  until 
intention  is  carried  into  effect  by  completed 
act.— Sheehan  v.  Scott,  145  Cal.  684,  690,  79 
Pac.  350. 

14.  Same— Union  of  act  and  mere  Inten- 
tion to  acquire  new  residence,  without  fact 
of  removal,  avails  nothing:,  neither  does 
fact  of  removal,  without  intention  to  chang-e 
residence. — People  v.  Peralta,  4  Cal.  175; 
Huston  v.  Anderson,  146  Cal.  320,  328,  78 
Pac  626. 

A»  to  Intention  of  wife  an  affecting:  resi- 
dence, see  par.  22,  this  note. 

15.  Ifon-realdenfs     place     of     residence 

need  not  necessarily  be  determined  by  ap- 
plication of  rules  of  this  section. — San  Die- 
go Sav.  Bank  v.  Goodsell,  137  Cal.  420,  427, 
70  Pac.  299. 

16.  Question  of  fact. — In  re  Vance,  92 
Cal.  195,  198,  28  Pac.  229;  In  re  Donovan, 
104   Cal.    623,    625,   38    Pac.    456. 

See  note   28  Am.  Dec.   295. 

17.  Residence  of  minor  child. — Home  of 
the  husband  is  legal  domicile  of  family,  and 
if  he  is  entitled  to  custody  of  children,  he 
has  right  to  select  any  reasonable  place 
where  they  shall  abide  with  him. — Luck  v. 
Lock.   92   Cal.   663.   28   Pac.   787. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  213 
and  note. 

An  to    residence  of  minor  child.  In   aren- 

1,  see  notes  54  Am.  Dec.  58;  by  Robert 


Desty,  13  L.  R.  A.  163;  also  briefs  in  33 
L.  R.  A.  472;  50  L.  R.  A.   663. 

An    to    change    of    ward's    residence,    see 

note  89  Am.  St.  Rep.  278-280. 

18.  Same  —  Abandoned      child.  —  General 

rule  that  residence  of  father  is  residence 
of  his  unmarried  minor  child  does  not  apply 
when  child  is  under  age  of  fourteen  years, 
and  has  been  abandoned  by  father.  Resi- 
dence of  person  having  custody  of  child  is 
then  child's  residence,  and  father  can  not 
change  such  residence  by  surreptitiously 
removing  child. — In  re  Vance,  92  Cal.  195, 
198,  28  Pac.  229. 

19.  Compare i  Dissenting  opinion  in  Ex 
parte  Miller,   109  Cal.   643,   662,   42  Pac.   428. 

20.  Same— After  adoption  the  residence 
of  an  adopted  child  is  that  of  those  who 
adopted  him. — Estate  of  Taylor,  131  Cal. 
180,  182.  63  Pac.  845. 

21.  Residence  of  wife  is  the  same  as 
that  of  husband. — Dow  v.  Gould  &  Curry 
S.  M.  Co.,  31  Cal.  629;  First  Nat.  Bank  v. 
Bruce,  94  Cal.  77,  80,  29  Pac.  488;  Estate 
of  Weed,  120  Cal.   634,   639,  63   Pac.   30. 

As  to  residence  of  wife.  In  general,   see 

note  59  Am.  Dec.  112;  briefs  in  62  L.  R.  A. 
420;  56  L.  R.  A.  866. 

As  to  separate  residence  of  married 
woman,  exceptions  to  rale,  see  note  84  Am. 
St.    Rep.    27. 

22.  Compare i  Civil  Code  5§  103,  104,  128. 
129,    156. 

23.  Same— Desertion      by     husband,      for 

time  required  to  entitle  her  to  apply  for 
divorce,  entitles  her  to  her  own  domicile. — 
Moffatt  v.  Moffatt,  5  Cal.  280,  281. 

24.  Same— Intention  of  wife  to  conform 
to  her  husband's  selection  of  residence,  and 
her  knowledge  that  he  intends  within  few 
days  to  change  residence,  does  not  defeat 
her  right  to-  homestead  premises  from 
which  he  intends  to  remove. — First  Nat. 
Bank  v.  Bruce,  94  CaL  77,  29  Pac.  488. 
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ALLEGIANCE— ^RENUNCIATION    OF. 


IPt.1. 


TITLE  IH, 

POLITICAL  EIGHTS  AND  DUTIES  OF  ALL  PERSONS  SUBJECT  TO  THE  JURISDIC- 
TION OF  THE  8TATE. 

I  54.  All  persons  within  the  state  subject  to  5  58.  Eligibility  to  office. 

its  jurisdiction.  f  59.  Rights  and  duties  of  citizens  not  elec- 
f  55.  Allegiance.  tors. 

§  56.  Allegiance  may  be  renounced.  I  60.  Rights  and  duties  of  citizens  of  other 
■  I  57.  Persons  not  citizens.  states. 

§  54.  ALL  PERSONS  WITHIN  THE  STATE  SUBJECT  TO  ITS  JURIS- 
DICTION. Every  person  while  within  this  state  is  subject  to  its  jurisdiction 
and  entitled  to  its  protection. 

History:     Enacted  March.  12,  1872. 


JURISDICTION  OP  STATE— CHANGE  OP 

RESIDENCE. 

1.  Jurisdiction  of  state  over  persons. 

2.  Persons  within  state  may  leave  it. 

1.  Jurisdiction   of  state   over   persons. — 

Constitutional  grant  to  superior  court  of 
jurisdiction  in  all  cases  of  equity  was 
not  intended  as  limitation  upon  power  of 
legislature  to  regulate  rights  of  persons. — 
Spreckels  v.  Hawaiian  C.  &  S.  Co.,  117 
Cal.  377,  49  Pac.  36S. 

As  to  general  rlgrats  of  state  over  persons 
within  Its  limits,  see,  ante,  9  37  and  note. 

2.  Persons    within    state    may    leave    It 

without  payment  of  license  imposed  for 
state    revenue    purposes.      Such    license    is 


regulation  of  commerce  concerning1  which 
authority  of  Congress  is  paramount  and 
exclusive. — People  v.  Raymond,  34  Cal.  492. 

As  to  jurisdiction  over  absent  cltlsens,  see 

note  53  Am.  St.  Rep.  179. 

As  to  jurisdiction  of  state  over  tribal  In- 
dians, see  note  21  L.  R.  A.  169;  briefs  in 
37  L.  R.  A.  636;  41  L.  R.  A.  419. 

As  to  rights  of  Indians  to  sue,  see  note 
13   L.    R.   A.    542. 

As  to  rigrhts  of  persons  within  state,  con- 
stitutional declaration  of  rights,  see  Const. 
1879,  art.  I,  55  1-24,  1  Henning's  General 
Laws,  3d  ed.,  pp.  xxxli  et  seq. 

As  to  general  personal  rigrhts,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  43  and  note. 


§  55.    ALLEQIANCE.    Allegiance  is  the  obligation  of  fidelity  and  obedience 
which  every  citizen  owes  to  the  state. 

History:     Enacted  March  12,  1872. 


1.     Cltlsen  may  expatriate  himself  and  become  a  citizen  of  another  country. — Brown   v. 
Dexter,  66  Cal.  39,  4  Pac.  913. 

§  56.    ALLEGIANCE  MAY  BE  RENOUNCED.  Allegiance  may  be  renounced 

by  a  change  of  residence. 

History:     Enacted  March  12,  1872. 

1.     Cltlsen  of  United  States  may  renounce  his  allegiance  and  become  cltlsen  of  another 
country. — In  re  Look  Tin  Sing,  21  Fed.   905. 

§  57.    PERSONS  NOT  CITIZENS.    Persons  in  the  state  not  its  citizens  are 
either : 

1.  Citizens  of  other  states ;  or, 

2.  Aliens. 

History:     Enacted  March  12,  1872. 

ALIENS— RIGHTS  OP. 


1,2.  Aliens — In  general. 

3.  Same — Marriage  of  woman  with  alien* 

4.  Discrimination  against  foreigners. 

5.  Expatriation  of  woman  by  marriage  with 

resident  foreigner — In  general. 

6.  Same — Constitutionality. 


7.  Foreigners  who  are  bona  fide  residents.. 

8.  Naturalization. 

9.  Same — Granted  by  state  courts. 

10.  Same— Merely  filing  declaration  of  inten- 

tion. 

11.  Naturalization  and  expatriation. 

12.  Title  of  nobility— Not  judicially  noticed- 


Tit  m.j 


PERSONS  NOT  CITIZENS— ELIGIBILITY  TO  OFFICE. 


•  ** 


1.  Aliens— la  funeral. — The  status  of 
persons  as  citizens  or  aliens,  respectively, 
it  controlled  entirely  by  the  constitution' of 
the  United  States  and  the  acts  of  Congress 
passed  in  pursuance  thereof. — Mackenzie  v. 
Hare,  165   Cal.   776,  134  Pac.  713. 

1  And  In  determining;  their  meaning 
and  effect  the  state  courts  are  bound  by  the 
interpretation  put  upon  them  by  the  courts 
of  the  United  States. — Mackenzie  y.  Hare, 
1*5  Cal.   776,  134   Pac.  713. 


3.  Same— Mnrriagre  of  woman  with  alien. 
—Under  the  act  of  Congress  of  1855,  every 
alien  woman  who  marries  a  citizen  of  the 
United  States  becomes  perforce  a  citizen 
herself,  without  the  formality  of  naturaliza- 
tion and  regardless  of  her  wish  in  that  re- 
spect, but  whether  such  citizenship  would, 
under  the  constitution  of  this  state,  entitle 
her  to  vote,  Is  not  decided. — Mackenzie  v. 
Hare,  165  Cal.  776,   134  Pac.  713. 

Am  to  effect  of  marriage  on  wife's  status 
as  an  alien*  see  notes  84  Am.  Dec.  210-213; 
22  L.  R.  A.  148.  L.  R.  A.  1916D,  132. 

4.  Discrimination    against    foreigners*— 

State  has  power  to  require  payment  by  for- 
eigners of  license  fee  for  privilege  of 
working  gold  mines  in  state. — People  ex  rel. 
Attorney -General  v.  Naglee,  1  Cal.  232,  52 
Am.  Dec.   312. 

As  to  evidence  of  alienage,  see  Walther 
r.    Rabolt,    30    Cal.    185. 

An  to  who  are  aliens,  see  note  84  Am. 
Dec.  210. 

5.  Ex na Illation  of  woman  by  marriage 
with  resident  foreigner— In  general. — Under 
section  3  of  act  of  Congress  of  March  2, 
1907  (34  Stats,  at  K,  ch.  2584,  p.  1228;  2 
Fed.  Stats.  Ann.,  2d  ed.,  p.  123;  Comp.  Stats. 
1913,  9  3960),  an  American  woi.ian  who  mar- 
ries a  foreigner  thereby  loses  her  citizen- 
ship, although  she  and  her  husband  con- 
tinue to  reside  within  the  Jurisdiction  of 
the  United  States. — Mackenzie  v.  Hare,  239 
U.  S.  2»».  60  L.  Ed.  297,  36  Sup.  Ct.  Rep. 
106,  affirming  165  Cal.  776,  Ann.  Cas.  1915B 
261,  L.   R.   A.   1916D,   127,   134   Pac.   713. 

«.  Same  —  Constitutionality.  —  Section  3 
of  the  act  of  Congress  of  March  2,  1907, 
providing  that  "any  American  woman  who 
marries  a  foreigner  shall  take  the  nation- 
ality of  her  husband,"  is  constitutional. — 
McKensie  v.  Hare,  239  U.  S.  299,  60  L.  ed. 
297.  36  Sup.  Ct.  Rep.  106,  affirming  165  Cal. 


776,  Ann.  Cas.  1915B,  261,  L  R.  A.  1916D, 
127,  134  Pac.  718. 

7.  Foreigners  who  are  bona  nde  resi- 
dents of  state  enjoy  same  rights  in  respect 
to  possession,  enjoyment,  and  inheritance  of 
property  as  native-born  citizens. — Const. 
1879.  art.  I,  8  17,  1  Hennlng's  General  Laws, 
3d  ed.,  p.  xxxiv. 

An  to  alien  as  grand  Juror,  see  note  by 
Irwin  Taylor,  28  L.  R.  A.  196. 

An  to  Immigration,  see,  post,  9  2949  et 
seq. 

As  to  rlarhts  of  aliens,  see  note  14  L.  R. 
A.    683. 

A»  to  right  of  alien  to  Inherit,  in  Cali- 
fornia, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  1404  and  note. 

A»  to  right  of  alien  to  hold  property  in 
California,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  S  671  and  note. 

Aa  to  right  of  alien  to  sne,  see  notes 
54  L.  R.  A.  934;  3  L  R.  A.  (N.  S.)  473;  21 
L.  R.  A.   <N.  S.)    267. 

Aa  to  treaty  guaranties*  to  aliens,  see 
note  16  L  R.  A.  277. 

&  Naturalisation. — A  person  of  Mongo- 
lian nativity  is  not  entitled  to  naturaliza- 
tion.— In  re  Hong  Yen  Chang,  84  Cal.  163k 
24  Pac.  166.  ( 

9.     flame — Granted    by    state    conrts.— ExT 

parte  Knowles,  5  Cal.  300;  In  Matter  of 
Conner,  39  Cal.  98,  2  Am.  Rep.  427;  Robert- 
son v.  Baldwin,  165  U.  S.  275,  278,  41  L.  ed. 
715,  17  Sup.  Ct.  Rep.  326;  United  States  v. 
Severlno,  125  Fed.  949,  954;  Levin  v.  United 
States,  128  Fed.  826,  828,  63  C.  C.  A.  476. 


10.  Same— Merely  filing  declaration  of 
Intention  to  become  citizen  does  not  give 
alien  full  rights  of  citizenship. — Orosco  v. 
Gagliardo,  22  Cal.  83. 


11.  Naturalisation     and     expatriation.  — 

The  entire  subject  of  naturalization  and 
expatriation,  including  the  method  by  which 
each  may  or  can  be  accomplished  and  mani- 
fested, is  a  matter  within  the  exclusive 
control  of  Congress. — Mackenzie  v.  Hare, 
165   Cal.   776,    134    Pac.   713. 

12.  Title  of  nobility— Not  Judicially  no- 
ticed.— Title  of  nobility  affixed  to  party's 
name  will  not  be  judicially  noticed  as  evi- 
dence of  his  alienage. — De  Tolna  v.  De 
Tolna,  135  Cal.   575,   67  Pac.  1045. 


§  58.  ELIGIBILITY  TO  OFFICE.  Every  elector  is  eligible  to  the  office  for 
which  he  is  an  elector,  except  where  otherwise  specially  provided ;  and  no  per- 
son is  eligible  who  is  not  such  an  elector,  except  when  otherwise  specially  pro- 
vided. 

History:     Enacted  March  12,  1872;  amended  March  10,  1891,  Stats, 
and  Amdto.  1891,  p.  29. 


1.  Allen  can  not  hold  office  at  common 
law.  and  there  has  been  no  constitutional 
cr  statutory  modification  of  the  common 
law  rule  in  this  state. — Walther  y.  Rabolt, 
20   CaL    186,   188. 


Aa  to  women  aa  matroaa  of  prisons,  see, 
post,  9  4226. 

Aa  to  qualifications  of  electors,  see,  post, 
§§  841-848,   1083.    1084. 


§9  59,  00 


RIGHTS  AND  DUTIES — CITIZENS  NOT  ELECTORS. 
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§59.  BIGHTS  AND  DUTIES  OF  CITIZENS  NOT  ELECTORS.  An  elector 
has  no  right  or  duties  beyond  those  of  a  citizen  not  an  elector,  except  the  right 
and  duty  of  holding  and  electing  to  office. 

History:     Enacted  March  12,  1872. 

government  elective  franchise,  and  right  to 
hold  public  offices. — People  v.  Washing-ton. 
36  Cal.  658,  662. 


1.     Right  and  duties  of  persona  not  el< 
tors. — Political  rights  of  citizens  of  several 
states   consist   in   power   to   participate   di- 
rectly   or    indirectly    in    establishment    of 


§60.    BIGHTS  AND  DUTIES  OF  CITIZENS  OF  OTHER  STATES.     A 

citizen  of  the  United  States  who  is  not  a  citizen  of  this  state,  has  the  same 

rights  and  duties  as  a  citizen  of  this  state  not  an  elector. 

History:    Enacted  March  12,  1872. 


CIVIL  BIGHTS. 

1.  Civil  rights  bill. 

2.  Limitations   of  actions  on   foreign  con- 

tracts. 

3.  Privileges   or  immunities  of  citizens  of 

the  United  States. 

4.  Privilege  of  attending  public  schools. 

5,6.  Rules   of   evidence   must   apply   without 
discrimination. 

1.  "Civil  right*  bill**  (14  U.  S.  Stats,  at 
Large,  p.  27),  put  all  persons,  irrespective 
of  race  or  color,  born  within  the  United 
States  and  not  subject  to  any  foreign 
power,  excluding  Indians  not  taxed,  upon 
equality  before  laws  of  state  in  respect  "to 
personal  liberty. — People  v.  Washington,  36 
Cal.  658. 

A*  to  effect  of  fourteenth  amendment  to 
IT.  S.  Const.,  see  note  62  Am.  St.  Rep.  167. 

2.  Limitations  of  action*  on  foreign  con- 
tracts.— State  law  fixing  period  of  limita- 
tions of  actions  upon  contracts  executed  out 
of  state  different  from  that  upon  contracts 
executed  within  state,  does  not  violate 
rights-  of  citizens  of  United  States  in  sev- 
eral states. — Hlggins  v.  Graham,  153  Cal. 
131,  76  Pac.  898. 

3.  "Privileges  or  Immunities  of  cltlaens 
of  United  State*,**  guaranteed  by  the  four- 
teenth amendment  to  constitution  of  the 
United  States,  defined. — Van  Valkenburg  v. 
Brown,  43  Cal.  43. 

A»  to  privileges  and  Immunities  of  cltl- 
aens, see  1  L.  R.  A.  56;  14  L.  R.  A.  579. 

4.  Privilege  of  attending  public  schools) 


Is  not  "privilege"  or  "Immunity"  apper- 
taining to  citizen  of  United  States,  as  such; 
but  last  clause  of  the  fourteenth  amend' 
ment  to  U.  S.  Const,  forbids  state  to  "deny 
any  person  within  its  jurisdiction  the  equal 
protection  of  its  laws."  Under  this  clause 
opportunity  to  receive  education  at  public 
expense  must  be  equal  according  to  respec- 
tive condition  of  each  person. — Ward  v. 
Flood,  48  Cal.  36,  50,  17  Am.  Rep.  405; 
Wysinger  v.  Crookshank,  82  Cal.  588,  589. 
23  Pac.  54;  Wong  Him  v.  Callahan,  119  Fed. 
381,  382. 

As  to  school  privileges,  see  note  14 
L.   R.  A.   681. 

5.  Rule*  of  evidence  must  apply  with- 
out discrimination  to  all  citizens  of  United 
States  in  order  that  all  may  have  "full 
and  equal  benefit  of  all  laws  and  proceed- 
ings for  the  security  of  persons,"  etc.,  as 
provided  in  "Civil  Rights  Bill"  of  the 
United  States. — People  v.  Washington,  3G 
Cal.   658,  666. 

6.  Compares  People  v.  Brady,  40  Pal. 
198,  215,  221,  6  Am.  Rep.  604,  overruling 
People  v.  Washington  as  to  invalidity  of 
state  statute  excluding  Chinese  testimony: 
also  People  v.  McGulre,  45  Cal.  56,  57,  that 
Chinese  testimony  is  admissible  under  code: 
Bee  also  Bowlin  v.  Commonwealth,  2  Bush. 
(Ky.)    6,    92   Am.   Dec.    468. 

Am  to  discrimination  by  states,  concerning 
rules  of  evidence,  see  note  92  Am.  Dec. 
472. 

As  to  rights  of  corporations  as  cltlsen* 
of  other  states,  see  notes  62  Am.  St.  Rep. 
165;  85  Am.  St  Rep.  906. 
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PART  II. 


OF  THE  CHIEF  POLITICAL  DIVISIONS,  SEAT  OF  GOVERNMENT,  AND 

LEGAL  DISTANCES  OF  THE  STATE. 


Title  I.  Chief  Political  Divisions  of  the  State,  §§  75-142, 
II.  Seat  of  Government,  §  145. 
III.  Legal  Distances  in  the  State,  §§  150-208. 


["Title  I  of  Part  II  of  the  Political  Code,  and  each  and  every  chapter  and  section  in  said 
title  contained,  are  hereby  repealed. 

"Section  2.  A  new  title  is  hereby  added  to  the  Political  Code  in  lieu  of  the  title  hereby 
repealed,  to  be  known  as  Title  I  of  Part  II  of  said  code,  and  to  read  as  follows:"  (Stats, 
and  Amdts.  1907,  p.  614,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  5).] 


TITLE  L 

CHIEF  POLITICAL  DIVISIONS  OP  THE  STATE. 

Chapter  L  Counties,  §  75. 

II.  State  Legislative  Districts,  §§  78-90. 

III.  Congressional  Districts,  §  117. 

IV.  Equalization  Districts,  f  125. 
V.  Railroad  Districts,  f  130. 

VI.    Judicial  Districts,  1 135. 


CHAPTER  I. 

DIVISION  OP  STATE  INTO  COUNTIES. 

f  75.  Counties. 


§  75.     COUNTIES.    The  state  is  divided  into  counties ;  the  names,  boundaries 

and  territorial  subdivisions  thereof  are  as  declared  in  Part  IV  of  this  code. 

History:  Enacted  March  12,  1872;  former  section  repealed  and 
present  enacted  March  19.  1907,  Stats,  and  Amdts.  1907,  p.  614,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  5. 
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CHAPTER  IL 

[Original  SI  78-106  superseded  by  Apportionment  Act,  passed  March  16,  1874,  Stats.  1873-4, 
p.  366;  present  law  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  614,  Kerr's  Stats,  and 
Amdts.  1906-7.  p.  6.] 

State  legislative  district& 

Article  I.     Senatorial  districts,  §  78. 
IX    Assembly  districts,  {  90. 


ARTICLE  I. 

SENATORIAL  DISTRICTS. 
|  78.  Senatorial  districts. 

§  78.  SENATORIAL  DISTRICTS.  The  state  is  divided  into  forty  senatorial 
districts,  which  shall  be  designated  and  constituted  as  follows : 

1.  The  counties  of  Del  Norte,  Humboldt,  Trinity  and  Tehama  shall  consti- 
tute the  first  senatorial  district. 

2.  The  counties  of  Modoc,  Siskiyou,  Shasta  and  Lassen  shall  constitute  the 
second  senatorial  district. 

3.  The  counties  of  Plumas,  Sierra,  Nevada,  Placer  and  El  Dorado  shall  con- 
stitute the  third  senatorial  district. 

4.  The  counties  of  Mendocino,  Colusa,  Lake  and  Glenn  shall  constitute  the 
fourth  senatorial  district. 

5.  The  counties  of  Napa  and  Solano  shall  constitute  the  fifth  senatorial  dis- 
trict. 

6.  The  counties  of  Butte,  Yuba,  Sutter  and  Yolo  shall  constitute  the  sixth 
senatorial  district. 

7.  The  county  of  Sacramento  shall  constitute  the  seventh  senatorial  district. 

8.  The  county  of  Sonoma  shall  constitute  the  eighth  senatorial  district. 

9.  The  counties  of  Marin  and  Contra  Costa  shall  constitute  the  ninth  sen- 
atorial district. 

10.  The  counties  of  San  Joaquin  and  Amador  shall  constitute  the  tenth  sen- 
atorial district. 

11.  The  counties  of  San  Mateo,  Sen  Benito  and  Santa  Cruz  shall  constitute 
the  eleventh  senatorial  district. 

12.  The  counties  of  Tuolumne,  Mariposa,  Stanislaus,  Merced,  Alpine,  Mono, 
Madera  and  Calaveras  shall  constitute  the  twelfth  senatorial  district. 

13.  All  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  line  dividing  Oakland  and  Brooklyn  townships 
intersects  the  northeasterly  boundary  line  of  the  county  of  Alameda;  thence 
southwesterly  along  said  dividing  line  to  the  northeasterly  boundary  line  of  the 
city  of  Piedmont;  thence  southeasterly  and  southerly  following  the  northern 
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at  ad  eastern  boundary  line  of  the  city  of  Piedmont  to  the  southeasterly  corner 
^hereof;  thence  southwesterly  along  Thirteenth  avenue  to  the  center  line  of 
Fourteenth  avenue ;  thence  southerly  along  the  center  line  of  Fourteenth  avenue 
to  the  center  line  of  Lincoln  street;  thence  easterly  along  the  center  line  of 
Lincoln  or  East  Thirty-first  street  to  the  center  line  of  Twenty-third  avenue ; 
thence  southerly  along  the  center  line  of  Twenty-third  avenue  to  the  center  line 
of  Sherman  street,  otherwise  known  as  the  old'  County.  Road ;  thence  easterly 
along  said  old  County  Road  to  the  center  line  of  High  street ;  thence  easterly 
along  center  line  of  the  Foothill  Road,  or  County  Road  No.  3358,  to  the  center 
line  of  Grand,  or  Ninetieth  avenue;  thence  southwesterly  along  said  line  of 
Ninetieth  avenue,  crossing  East  Fourteenth  street  to  the  center  line  of  "B,M  or 
Second  street;  thence  easterly  along  said  "B"  street  to  the  center  line  of 
Jones,  or  Ninety-eighth  avenue ;  thence  southerly  along  the  center  line  of  Jones, 
or  Ninety-eighth  avenue,  to  the  center  line  of  County  Road  No.  1995;  thence 
southerly  along  center  line  of  County  Road  No.  1995  to  the  line  dividing  Brook- 
lyn and  Eden  townships ;  thence  westerly  along  said  township  line  to  the  line 
dividing  Brooklyn  and  Alameda  townships;  thence  southerly  and  westerly 
along  the  boundary  line  of  Alameda  township  to  the  westerly  boundary  line  of 
Alameda  county;  thence  southerly  along  said  westerly  boundary  line  to  its 
intersection  with  the  northerly  boundary  line  of  Santa  Clara  county;  thence 
easterly  along  the  boundary  line  dividing  Alameda  and  Santa  Clara  counties 
to  a  point  which  is  the  intersection  of  the  boundary  lines  of  the  counties  of 
Alameda,  Santa  Clara,  Stanislaus  and  San  Joaquin;  thence  northwesterly  and 
northerly  along  the  boundary  line  between  the  counties  of  Alameda  and  San 
Joaquin  to  a  point  where  the  boundary  line  dividing  the  counties  of  Alameda 
and  Contra  Costa  intersects  the  westerly  boundary  line  of  the  county  of  San 
Joaquin;  thence  in  a  southwesterly  and  northwesterly  direction  along  the 
boundary  line  between  the  counties  of  Alameda  and  Contra  Costa  to  the  point 
of  beginning,  shall  constitute  the  thirteenth  senatorial  district. 

14.  All  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit: 
Beginning  at  a  point  where  the  westerly  boundary  line  of  the  county  of  Ala- 
meda is  intersected  by  the  line  dividing  Oakland  and  Alameda  townships; 
thence  easterly  along  said  dividing  line  to  a  point  in  Oakland  harbor  where 
said  line  is  intersected  by  the  line  dividing  Oakland  and  Brooklyn  townships ; 
chence  northerly  along  the  westerly  boundary  line  of  Brooklyn  township,  pass- 
ing through  the  easterly  arm  of  Lake  Merritt  and  up  Indian  Gulch  to  the  north- 
easterly boundary  line  of  East  Oakland  Heights;  thence  southeasterly  along 
said  last  boundary  line  to  the  center  of  Thirteenth  avenue ;  thence  northeasterly 
along  center  line  of  Thirteenth  avenue,  or  County  Road  to  Moraga  Valley,  to 
the  center  line  of  Fourteenth  avenue ;  thence  southerly  along  the  center  line  of 
Fourteenth  avenue  to  the  center  line  of  Lincoln  street;  thence  easterly  along 
the  center  line  of  Lincoln,  or  East  Thirty-first  street,  to  the  center  line  of 
Twenty-third  avenue;  thence  southerly  along  the  center  line  of  Twenty-third 
avenue  to  the  center  line  of  Sherman  street,  otherwise  known  as  old  County 
Road ;  thence  easterly  along  said  old  County  Road  to  the  center  line  of  High 
street ;  thence  along  the  center  line  of  Foothill  Road,  or  County  Road  No.  3358, 
to  the  center  line  of  Grand,  or  Ninetieth  avenue;  thence  southerly  along  said 


•  78  SENATORIAL    DISTRICTS.'  [Pt.  II,  Tit.  I. 

line  of  Ninetieth  avenue,  crossing  East  Fourteenth  street  to  "B,"  or  Second 
street;  thence  easterly  along  said  "B"  street  to  the  center  line  of  Jones,  or 
Ninety-eighth  avenue;  thence  southerly  along  the  center  line  of  tfones,  or 
Ninety-eighth  avenue,  to  the  center  line  of  County  Road  No.  1995;  thence 
southerly  along  center  line  of  County  Road  No.  1995  to  the  line  dividing  Brook- 
lyn and  Eden  townships;  thence  westerly  along  said  township  line  to  the  line 
dividing  Brooklyn  and  Alameda  townships;  thence  southerly  and  westerly 
along  the  boundary  line  of  Alameda  township  to  the  westerly  boundary  line  of 
Alameda  county;  thence  northwesterly  along  the  westerly  county  boundary 
line  to  the  southerly  boundary  line  of  Oakland  township  and  the  point  of 
beginning,  shall  constitute  the  fourteenth  senatorial  district. 

15.  All  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  northern  boundary  line  of  the  city  of  Berkeley 
intersects  the  northeasterly  boundary  line  of  the  county  of  Alameda;  thence 
westerly  along  said  northern  boundary  line  of  the  city  of  Berkeley  to  a  point 
where  the  same  is  coincident  with  the  center  line  of  Eunice  street;  thence 
westerly  along  the  center  line  of  Eunice  street  to  the  center  line  of  Milvia 
street ;  thence  southerly  along  the  center  line  of  Milvia  street  to  the  center  line 
of  Adeline  street;  thence  southerly  along  the  center  line  of  Adeline  street  to 
the  northerly  boundary  line  of  the  town  of  Emeryville ;  thence  easterly,  south- 
erly and  westerly  following  the  boundary  line  of  the  town  of  Emeryville  to 
the  center  line  of  San  Pablo  avenue ;  thence  southerly  along  the  center  line  of 
San  Pablo  avenue  to  the  center  line  of  Broadway;  thence  southerly  along  the 
center  line  of  Broadway  to  the  northern  boundary  line  of  Alameda  township ; 
thence  easterly  along  the  northern  boundary  line  of  Alameda  township  to  the 
westerly  line  of  Brooklyn  township,  the  same  being  a  point  in  Oakland  harbor ; 
thence  northerly  along  the  westerly  boundary  line  of  Brooklyn  township,  pass- 
ing through  the  easterly  arm  of  Lake  Merritt  and  up  Indian  Gulch  to  the  north- 
easterly boundary  line  of  East  Oakland  Heights;  thence  southeasterly  along 
last  said  boundary  line  to  the  center  line  of  Thirteenth  avenue ;  thence  north- 
easterly along  the  center  line  of  Thirteenth  avenue,  or  County  Road  to  Moraga 
Valley,  to  the  southeastern  corner  of  the  city  of  Piedmont;  thence  northerly 
and  westerly  following  the  easterly  and  northerly  boundary  lines  of  the  city 
of  Piedmont  to  the  line  dividing  Brooklyn  and  Oakland  townships;  thence 
northeasterly  along  the  last  said  township  line  to  the  boundary  line  of  Alameda 
county;  thence  northwesterly  along  the  county  boundary  line  to  the  point  of 
beginning,  shall  constitute  the  fifteenth  senatorial  district. 

16.  All  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  northerly  boundary  line  of  the  city  of  Berkeley 
intersects  the  northeasterly  boundary  line  of  the  county  of  Alameda;  thence 
westerly  along  said  northern  boundary  line  of  the  city  of  Berkeley  to  a  point 
where  the  same  is  coincident  with  the  center  line  of  Eunice  street ;  thence  west- 
erly along  the  center  line  of  Eunice  street  to  the  center  line  of  Milvia  street ; 
thence  southerly  along  the  center  line  of  Milvia  street  to  the  center  line  of 
Adeline  street;  thence  southerly  along  the  center  line  of  Adeline  street  to  the 
northerly  boundary  line  of  the  town  of  Emeryville ;  thence  easterly,  southerly 
and  westerly,  following  the  boundary  line  of  the  town  of  Emeryville  to  the 
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center  line  of  San  Pablo  avenue ;  thence  southerly  along  the  center  line  of  San 
Pablo  avenue  to  the  center  line  of  Broadway ;  thence  southerly  along  the  center 
line  of  Broadway  to  the  northern  boundary  line  of  Alameda  township ;  thence 
westerly  along  the  line  dividing  Alameda  and  Oakland  townships  to  the  west- 
ern boundary  line  of  the  county  of  Alameda ;  thence  northerly  along  the  said 
county  boundary  line  to  the  northern  boundary  line  of  the  county  of  Alameda ; 
thence  easterly  following  the  northern  boundary  line  of  the  county  of  Alameda 
to  the  point  of  beginning,  shall  constitute  the  sixteenth  senatorial  district. 

17.  The  counties  of  Monterey  and  San  Luis  Obispo  shall  constitute  the  seven- 
teenth senatorial  district. 

18.  All  that  portion  of  the  city  and  county  of  San  Francisco  described  as 
follows:  Commencing  at  the  point  of  intersection  of  Van  Ness  avenue  and 
Market  street,  continuing  thence  along  the  center  line  of  the  following  named 
streets,  to  wit :  Market  to  the  waters  of  the  bay  of  San  Francisco ;  thence  along 
the  shore  line  northerly  to  Filbert  street,  Filbert  to  Leavenworth,  Leavenworth 
to  Broadway,  Broadway  to  Van  Ness  avenue,  Van  Ness  avenue  to  Market 
street,  the  place  of  beginning,  together  with  all  the  waters  of  the  bay  of  San 
Francisco  and  the  islands  contained  therein,  situated  within  the  boundaries  of 
the  city  and  county  of  San  Francisco,  shall  constitute  the  eighteenth  senatorial 
district. 

19.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as  fol- 
lows :  Commencing  at  the  point  of  intersection  of  Maple  and  California  streets, 
continuing  thence  along  the  center  line  of  the  following  named  streets :  Cali- 
fornia to  Baker,  Baker  to  Pine,  Pine  to  Laguna,  Laguna  to  Sutter,  Sutter  street 
to  Van  Ness  avenue,  Van  Ness  avenue  to  Broadway,  Broadway  to  Leavenworth, 
Leavenworth  to  Filbert,  Filbert  to  the  waters  of  the  bay  of  San  Francisco; 
thence  along  the  shorer  line  of  said  bay  northerly  and  westerly  to  the  waters 
of  the  Pacific  ocean;  thence  along  said  shore  line  to  Lobos  creek  where  the 
same  enters  into  the  Pacific  ocean ;  thence  along  the  line  of  said  creek  and  the 
southerly  boundary  line  of  the  Presidio  Reservation  to  Maple  street,  Maple  to 
California,  the  place  of  beginning,  shall  constitute  the  nineteenth  senatorial 
district. 

20.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  intersection  of  Pine  and  Laguna  streets,  contin- 
uing thence  along  the  center  line  of  the  following  named  streets :  Laguna  to 
O'Farrell,  OTarrell  street  to  St.  Joseph  avenue,  St.  Joseph  avenue  to  Turk, 
Turk  to  Baker,  Baker  to  Oak  street,  Oak  street  to  Central  avenue,  Central 
avenue  to  Buena  Vista  avenue,  Buena  Vista  avenue  to  Frederick  street,  Fred- 
erick to  Clayton,  Clayton  street  to  Clarendon  avenue,  Clarendon  avenue  to 
Burnett  avenue,  Burnett  avenue  to  Palo  Alto  avenue,  Palo  Alto  avenue  to  the 
easterly  line  of  the  San  Miguel  rancho ;  thence  along  said  line  northerly  to  a 
point  opposite  Seventeenth  street ;  thence  along  said  line  of  Seventeenth  street, 
if  extended,  to  Kirkham  street,  Kirkham  street  to  Locksley  avenue,  Locksley 
avenue  to  the  westerly  line  of  San  Miguel  rancho;  thence  along  said  line  to 
Corbett  avenue  and  Sloat  boulevard;  thence  along  said  line  of  the  Sloat  boule- 
vard to  the  waters  of  the  Pacific  ocean;  thence  along  the  shore  line  of  said 
o<ecn  northerly  and  easterly  to  Lobos  creek;  thence  along  the  line  oi'  said  creek 
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and  the  southerly  boundary  line  of  the  Presidio  Reservation  to  Maple  street, 
Maple  to  California,  California  to  Baker,  Baker  to  Pine,  Pine  to  Laguna,  the 
place  of  beginning,  together  with  the  islands  known  as  the  Farallon  Islands, 
shall  constitute  the  twentieth  senatorial  district. 

21.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  the  center  line  of  Twenty- 
first  street  with  the  center  line  of  Dolores  street ;  thence  along  the  center  line 
of  the  following  named  streets,  to  wit :  Twenty-first  street  to  San  Carlos  street, 
San  Carlos  street  to  Eighteenth  street,  Eighteenth  street  to  Shotwell  street, 
Shotwell  street  to  Twenty-first  street,  Twenty-first  street  to  Bryant  avenue, 
Bryant  avenue  to  Army  street,  Army  street  to  Mission  street,  Mission  street 
to  Twenty-ninth  street,  Twenty-ninth  street  to  Dolores  street,  Dolores  street 
to  point  of  beginning ;  and  all  that  portion  of  the  city  and  county  of  San  Fran- 
cisco bounded  as  follows:    Commencing  at  the  point  of  intersection  of  Oak 
and  Fillmore  streets;  thence  along  the  center  line  of  the  following  named 
streets:   Fillmore  street  to  Duboce  avenue,  Duboce  avenue  to  Church  street, 
Church  street  to  Twenty-first  street,  Twenty-first  street  to  Dolores  street,  Dolores 
street  to  Twenty-second  street,  Twenty-second  street  to  Grand  View  avenue, 
Grand  View  avenue  to  Dixie  alley,  Dixie  alley  to  Burnett  avenue,  Burnett 
avenue  to  Corbett  avenue,  Corbett  avenue  to  the  westerly  boundary  line  of  the 
San  Miguel  rancho ;  thence  along  the  line  of  said  San  Miguel  rancho  northeast- 
erly to  Locksley  avenue,  Locksley  avenue  to  Kirkham  street ;  thence  along  the 
line  of  Kirkham  street,  if  extended,  easterly  to  a  point  in  the  easterly  boundary 
line  of  the  San  Miguel  rancho  opposite  Seventeenth  street ;  thence  along  the  said 
line  southerly  to  Palo  Alto  avenue,  Palo  Alto  avenue  to  Burnett  avenue,  Burnett 
avenue  to  Clarendon  avenue,  Clarendon  avenue  to  Clayton  street,  Clayton  street 
to  Frederick  street,  Frederick  street  to  Buena  Vista  avenue,  Buena  Vista  avenue 
to  Central  avenue,  Central  avenue  to  Oak  street,  Oak  street  to  Fillmore  street, 
the  place  of  beginning,  and  the  following  described  portion  of  the  city  and 
county  of  San  Francisco,  to  wit :  Commencing  at  the  point  of  intersection  of  the 
center  line  of  Bryant  avenue  with  the  center  line  of  Twenty-first  street;  thence 
along  the  center  line  of  the  following  named  streets,  to  wit :  Bryant  avenue  to 
Army  street,  Army  street  to  Connecticut  street,  Connecticut  street  to  Twentieth 
street,  Twentieth  street  to  Bryant  avenue,  Bryant  avenue  to  the  point  of  begin- 
ning, shall  constitute  the  twenty-first  senatorial  district. 

22.  AH  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as  fol- 
lows: Commencing  at  the  intersection  of  Twenty-first  street  and  Bryant 
avenue,  continuing  thence  along  the  center  line  of  the  following  named  streets : 
Bryant  avenue  to  Eleventh  street,  Eleventh  to  Market,  Market  street  to  Van 
Ness  avenue,  Van  Ness  avenue  to  Sutter  street,  Sutter  street  to  Laguna,  Laguna 
to  0  'Farrell,  0  'Farrell  street  to  St.  Joseph  avenue,  St.  Joseph  avenue  to  Turk 
street,  Turk  to  Baker,  Baker  to  Oak,  Oak  to  Fillmore,  Fillmore  to  Duboce 
avenue,  Duboce  avenue  to  Church  street,  Church  street  to  Twenty-first  street, 
Twenty-first  street  to  San  Carlos  street,  San  Carlos  street  to  Eighteenth  street, 
Eighteenth  street  to  Shotwell  street,  Shotwell  street  to  Twenty-first  street, 
Twenty-first  street  to  Bryant  avenue,  the  place  of  beginning,  shall  constitute 
the  twenty-second  senatorial  district. 
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23.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as  fol- 
lows: Commencing  at  the  point  of  intersection  of  the  center  line  of  Market 
street  with  the  center  line  of  Eleventh  street;  thence  along  the  center  line  of 
the  following  named  streets,  to  wit :  Eleventh  street  to  Bryant  avenue,  Bryant 
avenue  to  Twentieth  street,  Twentieth  street  to  the  bay  of  San  Francisco; 
thence  northerly  along  the  shore  line  of  said  bay  to  its  intersection  with  the 
center  line  of  Market  street ;  thence  along  the  center  line  of  Market  street  to 
the  point  of  beginning,  and  the  following  described  portion  of  the  city  and 
county  of  San  Francisco :  Commencing  at  the  point  of  intersection  of  the  center 
line  of  Twentieth  street  with  the  center  line  of  Connecticut  street ;  thence  along 
the  center  line  of  the  following  named  streets,  to  wit:  Connecticut  street  to 
Army  street,  Army  street  to  San  Bruno  avenue,  San  Bruno  avenue  to  the  bound- 
ary line  between  the  city  and  county  of  San  Francisco  and  the  county  of  San 
Mateo ;  thence  easterly  along  said  boundary  line  to  the  shore  line  of  the  bay  of 
San  Francisco ;  thence  northerly  along  said  shore  line  to  its  intersection  with 
the  center  line  of  Twentieth  street ;  thence  along  the  center  line  of  Twentieth 
street  to  the  point  of  beginning,  shall  constitute  the  twenty-third  senatorial 
district. 

24.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  Dolores  and  Twenty- 
ninth  streets ;  thence  along  the  center  line  of  the  following  named  streets,  to 
wit :  Twenty-ninth  to  Mission,  Mission  to  Army,  Army  to  San  Bruno  avenue, 
San  Bruno  avenue  to  the  boundary  line  dividing  the  city  ana  county  of  San 
Francisco  and  the  county  of  San  Mateo ;  thence  along  said  boundary  line  west- 
erly to  San  Jose  avenue,  San  Jose  avenue  to  Dolores  street,  Dolores  street  to 
Twenty-ninth  street,  the  place  of  beginning;  and  all  that  portion  of  the  city 
and  county  of  San  Francisco  bounded  as  follows :  Commencing  at  the  point  of 
intersection  of  Twenty-second  and  Dolores  streets ;  thence  along  the  center  line 
of  the  following  named  streets:  Dolores  street  to  San  Jose  avenue,  San  Jose 
avenue  to  the  boundary  line  dividing  the  city  and  county  of  San  Francisco  and 
the  county  of  San  Mateo;  thence  along  said  boundary  line  westerly  to  the 
intersection  of  the  waters  of  the  Pacific  ocean ;  thence  along  the  shore  line  of 
said  ocean  northerly  to  the  Sloat  boulevard;  thence  along  Sloat  boulevard  to 
Corbett  avenue,  Corbett  avenue  to  Burnett  avenue,  Burnett  avenue  to  Dixie 
alley,  Dixie  alley  to  Grand  View  avenue,  Grand  View  avenue  to  Twenty-second 
street,  Twenty-second  to  Dolores  street,  the  place  of  beginning,  shall  consti- 
tute the  twenty-fourth  senatorial  district. 

25.  The  counties  of  Ventura  and  Santa  Barbara  shall  constitute  the  twenty- 
fifth  senatorial  district. 

26.  The  county  of  Fresno  shall  constitute  the  twenty-sixth  senatorial  district. 

27.  All  that  portion  of  the  county  of  Santa  Clara  not  included  in  the  twenty- 
eighth  senatorial  district,  as  designated  and  constituted  by  this  section,  shall 
constitute  the  twenty-seventh  senatorial  district. 

28.  All  that  portion  of  the  county  of  Santa  Clara  embraced  within  the  follow- 
ing precincts,  as  constituted  at  the  general  election  in  nineteen  hundred  ten,  to 
wit :  Agnews,  that  part  of  Alameda  precinct  lying  north  of  the  center  line  of 
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Park  avenue,  Alviso,  Berryessa,  Burbank,  that  part  of  Crandalville  precinct 
number  one  lying  outside  of  the  city  limits  of  the  city  of  San  Jose,  as  estab- 
lished in  one  thousand  nine  hundred  and  eleven,  Cupertino,  East  San  Jose  num- 
ber two,  Fremont,  Jefferson,  Mayfield,  Milpitas  numbers  one  and  two,  Mountain 
View  numbers  one  and  two,  Mount  Hamilton,  Orchard,  Palo  Alto  numbers  one, 
two,  three,  four  and  five,  Purissima,  San  Jose  numbers  one,  two,  three,  four, 
five,  six,  seven,  eight,  nine,  ten,  eleven  and  twelve,  Santa  Clara  numbers  one, 
two,  three  and  four,  Saratoga,  Stanford,  Stockton,  Sunnyvale  numbers  one  and 
two,  and  University  numbers  one  and  two,  shall  constitute  the  twenty-eighth 
senatorial  district. 

29.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Com- 
mencing at  the  intersection  of  the  north  patent  boundary  line  of  the  city  of 
Los  Angeles  with  the  center  line  of  the  Los  Angeles  river ;  thence  southeasterly 
and  southerly  along  the  center  line  of  the  Los  Angeles  river  and  the  center  line 
of  the  official  bed  of  the  Los  Angeles  river  to  its  intersection  with  the  center 
line  of  North  Broadway  from  the  east ;  thence  along  the  center  line  of  the  fol- 
lowing named  streets,  to  wit :  North  Broadway  to  Daly  street,  Daly  street  to 
Mission  road,  Mission  road  to  Gallardo  street,  Gallardo  street  to  Macy  street, 
Macy  street  to  Brooklyn  avenue,  Brooklyn  avenue  to  Pleasant  avenue,  Pleasant 
avenue  to  First  street,  First  street  to  Pecan  street,  Pecan  street  to  Fifth  street, 
Fifth  street  to  Gless  street,  Gless  street  to  Sixth  street,  Sixth  street  and  its 
extension  westerly  along  the  line  of  assembly  district  number  sixty-five,  as 
designated  and  constituted  by  section  ninety  of  this  code,  to  the  center  line  of 
the  official  bed  of  the  Los  Angeles  river;  thence  southerly  along  the  line  last 
mentioned  and  the  prolongation  thereof  to  the  south  boundary  line  of  the  city 
of  Los  Angeles ;  thence  westerly  along  the  line  last  mentioned  to  the  center  line 
of  Alameda  street,  Alameda  street  to  Twentieth  street,  Twentieth  street  to 
Compton  avenue,  Compton  avenue  to  Twenty-first  street,  Twenty-first  street  to 
Central  avenue,  Central  avenue  to  Twenty-first  street  from  the  west,  Twenty- 
first  street  to  Maple  avenue,  Maple  avenue  to  Eleventh  street,  Eleventh  street 
to  Wall  street,  Wall  street  to  Fifth  street,  Fifth  street  to  Hill  street,  Hill  street 
to  Temple  street,  Temple  street  to  Hill  street,  Hill  street  to  Sunset  boulevard, 
Sunset  boulevard  to  Hill  street,  Hill  street  to  Alpine  street,  Alpine  street  to 
Cleveland  street,  Cleveland  street  to  College  street,  College  street  to  Adobe 
street,  Adobe  street  to  Look  Out  Drive,  Look  Out  Drive  to  Park  Terrace,  Park 
Terrace  to  Sunset  boulevard,  Sunset  boulevard  to  Echo  Park  avenue,  Echo 
Park  avenue  and  the  prolongation  thereof  to  the  north  patent  boundary  of  the 
city  of  Los  Angeles ;  thence  easterly  along  the  line  last  mentioned  to  the  place  of 
beginning,  shall  constitute  the  twenty-ninth  senatorial  district. 

30.  The  counties  of  San  Bernardino  and  Inyo  shall  constitute  the  thirtieth 
senatorial  district. 

31.  All  that  portion  of  the  county  of  Los  Angeles  embraced  within  and  com- 
prising the  seventy-first  and  seventy-second  assembly  districts,  as  designated 
and  constituted  by  section  ninety  of  this  code,  shall  constitute  the  thirty-first 
senatorial  district. 

32.  The  counties  of  Kings,  Tulare  and  Kern  shall  constitute  the  thirty-second 
senatorial  district. 
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33.  All  that  portion  of  the  county  of  Los  Angeles  embraced  within  and  com- 
prising the  sixty-eighth  and  seventieth  assembly  districts,  as  designated  and 
constituted  by  section  ninety  of  this  code,  shall  constitute  the  thirty-third  sen- 
atorial district. 

34.  All  that  portion  of  the  county  of  Los  Angeles  embraced  within  and  com- 
prising the  sixty-second  assembly  district,  as  designated  and  constituted  by 
section  ninety  of  this  code  and  all  that  portion  of  said  county  bounded  as 
follows:  Commencing  at  the  intersection  of  the  center  line  of  Washington 
street  and  Hoover  street,  in  the  city  of  Los  Angeles;  thence  along  the  center 
line  of  the  following  named  streets,  to  wit :  Hoover  street  to  Pico  street,  Pico 
street  to  Hoover  street,  Hoover  street  to  Carondelet  street,  Carondelet  street  to 
Ninth  street,  Ninth  street  to  Hoover  street,  Hoover  street  to  Seventh  street. 
Seventh  street  to  Vermont  avenue,  Vermont  avenue  to  Melrose  avenue,  Melrose 
avenue  to  the  west  patent  boundary  line  of  said  city ;  thence  north  along  said 
patent  boundary  line  to  the  northwest  corner  of  said  city  as  described  in  the 
United  States  patent;  thence  east  along  the  north  patent  boundary  of  saM 
city  to  the  easterly  line  of  that  portion  of  Tropico  precinct  number  two  annexed 
to  said  city  prior  to  November  1,  1911;  thence  northwesterly,  westerly  and 
southerly  following  the  exterior  lines  of  those  portions  of  Tropico  precincts 
numbers  one  and  two,  and  of  Ivanhoe  precinct  so  annexed  to  said  city,  to  the 
north  line  of  the  former  city  of  Hollywood,  the  same  being  a  point  in  the  pres- 
ent north  boundary  line  of  the  city  of  Los  Angeles;  thence  following  the 
boundary  line  of  said  city  of  Los  Angeles  westerly,  southerly,  westerly,  south- 
erly, westerly,  southerly,  easterly,  southerly,  easterly  and  southerly  to  the 
center  line  of  Washington  street;  thence  east  along  said  center  line  to  the  point 
of  beginning,  shall  constitute  the  thirty-fourth  senatorial  district. 

35.  All  that  portion  of  the  county  of  Los  Angeles  embraced  within  and  com- 
prising the  sixty-sixth  and  sixty-ninth  assembly  districts,  as  designated  and 
constituted  by  section  ninety  of  this  code,  shall  constitute  the  thirty-fifth  sen- 
atorial district. 

36.  All  that  portion  of  the  county  of  Los  Angeles  embraced  within  and  com- 
prising the  sixty-seventh  assembly  district  as  designated  and  constituted  by 
section  ninety  of  this  code,  and  all  that  portion  of  said  county  embraced  within 
and  comprising  the  sixty-first  assembly  district,  as  so  designated  and  consti- 
tuted, excepting  therefrom  that  portion  of  said  sixty-first  assembly  district 
situate  within  the  city  of  Los  Angeles  and  lying  west  of  the  following  described 
lines,  to  "wit:  Beginning  at  the  intersection  of  the  north  patent  boundary  liue 
of  said  city  with  the  center  line  of  the  Los  Angeles  river;  thence  southeasterly 
and  southerly  along  the  center  line  of  the  Los  Angeles  river  and  the  center  line 
of  the  official  bed  of  the  Los  Angeles  river  to  its  intersection  with  the  center 
line  of  North  Broadway  from  the  east,  shall  constitute  the  thirty-sixth  sen- 
atorial district. 

37.  All  that  portion  of  the  county  of  Los  Angeles  described  as  follows: 
Beginning  at  the  intersection  of  the  center  lines  of  Wall  street  and  Fifth  street, 
in  the  city  of  Los  Angeles;  thence  along  the  center  line  of  the  following 
named  streets,  to  wit :    Fifth  street  to  Hill  street,  Hill  street  to  Temple  street, 
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Temple  street  to  Hill  street,  Hill  street  to  Sunset  boulevard,  Sunset  boulevard 
to  Hill  street,  Hill  street  to  Alpine  street,  Alpine  street  to  Cleveland  street, 
Cleveland  street  to  College  street,  College  street  to  Adobe  street,  Adobe  street 
to  Look  Out  Drive,  .Look  Out  Drive  to  Park  Terrace,  Park  Terrace  to  Sunset 
boulevard,  Sunset  boulevard  to  Echo  Park  avenue,  Echo  Park  avenue  and 
the  prolongation  thereof  to  the  north  patent  boundary  line  of  the  city  of  Los 
Angeles;  thence  west  along  said  boundary  line  to  the  northwest  corner  of 
said  city  as  described  in  the  United  States  patent ;  thence  south  along  the  west 
patent  boundary  line  of  said  city  to  the  center  line  of  Melrose  avenue ;  thence 
along  the  center  line  of  the  following  named  streets,  to  wit:  Melrose  avenue 
to  Vermont  avenue,  Vermont  avenue  to  Seventh  street,  Seventh  street  to 
Hoover  street,  Hoover  street  to  Ninth  street,  Ninth  street  to  Blaine  street, 
Blaine  street  to  Tenth  street,  Tenth  street  to  Qeorgia  street,  Georgia  street  to 
Ottawa  street,  Ottawa  street  to  Figueroa  street,  Pigueroa  street  to  Eleventh 
street,  Eleventh  street  to  Wall  street,  Wall  street  to  Fifth  street,  the  place  of 
beginning,  shall  constitute  the  thirty-seventh  senatorial  district. 

38.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Begin- 
ning at  the  intersection  of  the  center  line  of  Maple  street  [avenue]  and  Eleventh 
street,  in  the  city  of  Los  Angeles ;  thence  along  the  center  line  of  the  following 
named  streets,  to  wit:  Eleventh  street  to  Figueroa  street,  figueroa  street  to 
Ottawa  street,  Ottawa  street  to  Georgia  street,  Georgia  street  to  Tenth  street, 
Tenth  street  to  Blaine  street,  Blaine  street  to  Ninth  street,  Ninth  street  to 
Carondelet  street,  Carondelet  street  to  Hoover  street,  Hoover  street  to  Pico 
street,  Pico  street  to  Hoover  street,  Hoover  street  to  Jefferson  street,  Jefferson 
street  to  Figueroa  street,  Figueroa  street  to  Vernon  avenue,  Vernon  avenue  to 
McKinley  avenue  or  the  northerly  prolongation  of  McKinley  avenue  from  the 
south,  McKinley  avenue  and  said  prolongation  to  Fifty-first  street,  Fifty-first 
street  to  Central  avenue,  Central  avenue  to  Fifty-first  street,  Fifty-first  street 
to  Hooper  avenue,  Hooper  avenue  to  Fifty-first  street,  Fifty-first  street  and 
the  easterly  prolongation  thereof  to  a  point  in  the  easterly  boundary  line  of 
the  city  of  Los  Angeles;  thence  in  a  northerly  direction  along  said  boundary 
line  to  the  southerly  charter  boundary  line  of  the  city  of  Los  Angeles  where 
the  same  intersects  the  center  line  of  Alameda  street,  Alameda  street  to  Twen- 
tieth street,  Twentieth  street  to  Compton  avenue,  Compton  avenue  to  Twenty- 
first  street,  Twenty-first  street  to  Central  avenue,  Central  avenue  to  Twenty- 
first  street  from  the  west ;  Twenty-first  street  to  Maple  avenue,  Maple  avenue 
to  Eleventh  street  the  place  of  beginning,  shall  constitute  the  thirty-eighth 
senatorial  district. 

39.  The  counties  of  Riverside,  Orange  and  Imperial  shall  constitute  the 
thirty-ninth  senatorial  district. 

40.  The  county  of  San  Diego  shall  constitute  the  fortieth  senatorial  district. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  614, 
Kerr's  Stats,  and  Amdts.  1906-7,  pp.  6-9.  A  codification  of  $1  Act 
March  21,  1901,  Stats,  and  Amdts.  1901,  p.  535  (Hen.  G.  L.,  p.  667); 
amended  January  2,  1912,  Stats,  and  Amdts.  1911,  Extraordinary  ses- 
sion, p.  140. 
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ARTICLE  TL 

ASSEMBLY  DISTRICTS. 
§  90.  Assembly  districts. 

§90.  ASSEMBLY  DISTRICTS.  The  state  is  hereby  divided  into  eighty 
assembly  districts,  respectively  numbered  and  constituted  as  follows : 

1.  The  counties  of  Del  Norte  and  Siskiyou  shall  constitute  the  first  assembly 
district. 

2.  The  county  of  Humboldt  shall  constitute  the  second  assembly  district. 

3.  The  counties  of  Shasta  and  Trinity  shall  constitute  the  third  assembly 
district. 

4.  The  counties  of  Plumas,  Lassen,  Modoc  and  Sierra  shall  constitute  the 
fourth  assembly  district. 

5.  The  counties  of  Tehama,  Glenn  and  Colusa  shall  constitute  the  fifth 
assembly  district. 

6.  The  county  of  Mendocino  shall  constitute  the  sixth  assembly  district. 

7.  The  county  of  Butte  shall  constitute  the  seventh  assembly  district. 

8.  The  counties  of  Yuba,  Sutter  and  Yolo  shall  constitute  the  eighth  assembly 
district. 

9.  The  counties  of  Nevada  and  Placer  shall  constitute  the  ninth  assembly 
district.  / 

10.  The  county  of  Solano  shall  constitute  the  tenth  assembly  district. 

11.  The  cpttnties  of  Napa  and  Lake  shall  constitute  the  eleventh  assembly 
district. 

12.  All  that  portion  of  the  county  of  Sonoma  comprising  the  following 
election  precincts  of  nineteen  hundred  and  ten,  to  wit:  Bloomfield,  Blucher, 
Bodega,  Cazadero,  Cotati,  Dry  Creek,  Duncan's  Mills,  Forestville,  Freestone, 
Graton,  Healdsburg  City  numbers  1  to  4  inclusive,  Healdsburg  Road,  Lakeville, 
Magnolia,  Marin,  Mendocino,  Molino,  Occidental,  Pennsgrove,  Petaluma  num- 
bers 1  to  7  inclusive,  East  Redwood,  West  Redwood,  Sebastopol  numbers  1 
and  2,  Skagg's  Spring,  Stewart's  Point,  Table  Mountain,  Timber  Cove,  Valley 
Ford,  and  Wilson,  shall  constitute  the  twelfth  assembly  district. 

13.  All  that  portion  of  the  county  of  Sonoma  not  embraced  in  the  twelfth 
assembly  district  shall  constitute  the  thirteenth  assembly  district. 

14.  All  that  portion  of  the  county  of  Sacramento,  composed  of  that  part 
of  the  city  of  Sacramento,  lying  north  of  the  center  of  "K"  street,  and  east 
of  the  center  of  .Thirty-first  street,  and  all  that  portion  of  said  Sacramento 
county  included  within  the  boundaries  of  "American  Township,' '  "Brighton 
Township,"  "Center  Township,"  "Granite  Township,"  "Mississippi  Town- 
ship," "Natoma  Township,"  and  "Sutter  Township,"  as  said  townships  existed 
on  the  first  day  of  January,  1911,  shall  constitute  the  fourteenth  assembly 
district. 

48 


Cb.  II,  art.  II.]  ASSEMBLY  DISTRICTS.  §90 

15.  All  that  portion  of  the  county  of  Sacramento  not  included  in  the  four- 
teenth assembly  district  shall  constitute  the  fifteenth  assembly  district. 

16.  The  counties  of  Amador,  El  Dorado,  Alpine  and  Calaveras  shall  consti- 
tute the  sixteenth  assembly  district. 

17.  The  county  of  Marin  shall  constitute  the  seventeenth  assembly  district. 

18.  The  county  of  Contra  Costa  shall  constitute  the  eighteenth  assembly 
district. 

19.  All  that  portion  of  the  county  of  San  Joaquin  not  included  in  the 
twentieth  district  shall  constitute  the  nineteenth  assembly  district. 

20.  All  that  portion  of  the  county  of  San  Joaquin  comprising  the  city  of 
Stockton  shall  constitute  the  twentieth  assembly  district. 

21.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as  fol- 
lows: Commencing  at  the  point  of  intersection  of  the  center  line  of  Market 
street  with  the  center  line  of  Eleventh  street;  thence  along  the  center  line  of  the 
following,  named  streets,  to  wit:  Eleventh  street  to  Bryant  avenue,  Bryant 
avenue  to  Twentieth  street,  Twentieth  street  to  the  waters  of  the  bay  of  San 
Francisco ;  thence  northerly  along  the  shore  line  of  said  bay  to  its  intersection 
with  the  center  line  of  Market  street;  thence  along  the  center  line  of  Market 
street  to  the  point  of  beginning,  shall  constitute  the  twenty-first  assembly 
district. 

22.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  the  center  line  of  Twen- 
tieth street  with  the  center  line  of  Bryant  avenue,  continuing  thence  along 
the  center  line  of  the  following  named  streets,  to  wit :  Bryant  avenue  to  Army 
street.  Army  street  to  San  Bruno  avenue,  San  Bruno  avenue  to  the  boundary 
line  between  the  city  and  county  of  San  Francisco  and  the  county  of  San 
Mateo ;  thence  easterly  along  said  boundary  line  to  the  bay  of  San  Francisco ; 
thence  northerly  along  the  shore  line  of  the  bay  of  San  Francisco  to  its  inter- 
section with  the  center  line  of  Twentieth  street;  thence  along  the  center  line 
of  Twentieth  street  to  the  point  of  beginning,  shall  constitute  the  tweuty- 
seeond  assembly  district. 

23.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  Dolores  and  Twenty-ninth 
streets;  thence  along  the  center  line  of  the  following  named  streets,  to  wit: 
Twenty-ninth  to  Mission,  Mission  to  Army,  Army  to  San  Bruno  avenue,  San 
Bruno  avenue  to  the  boundary  line  dividing  the  city  and  county  of  San  Fran- 
cisco and  the  county  of  San  Mateo ;  thence  along  said  boundary  line  westerly 
to  the  center  line  of  San  Jose  avenue;  thence  along  the  center  lines  of  the 
following  named  streets,  to  wit:  San  Jose  avenue  to  Dolores  street,  Dolores 
street  to  Twenty-ninth  street,  the  place  of  beginning,  shall  constitute  the 
twenty-third  assembly  district. 

24.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  Twenty-second  and 
Dolores  streets,  thence  along  the  center  line  of  the  following  named  streets, 
to  wit :   Dolores  to  San  Jose  avenue,  San  Josb  avenue  to  the  boundary  line 
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dividing  the  city  and  county  of  San  Francisco  and  the  county  of  San  Mateo, 
thence  along  said  boundary  line,  westerly,  to  the  waters  of  the  Pacific  ocean ; 
thence  along  the  shore  line  of  said  ocean  northerly,  to  the  Sloat  boulevard; 
thence  along  the  center  lines  of  the  following  named  streets,  to  wit:  Sloat 
boulevard  to  Corbett  avenue,  Corbett  avenue  to  Burnett  avenue,  Burnett  avenue 
to  Dixie  alley,  Dixie  alley  to  Grand  View  avenue,  Grand  View  avenue  to 
Twenty-second  street,  Twenty-second  street  to  Dolores,  the  place  of  beginning, 
shall  constitute  the  twenty-fourth  assembly  district. 

25.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  Eighteenth  street  and 
Dolores  street,  continuing  along  the  center  lines  of  the  following  named 
streets,  to  wit:  Dolores  to  Twenty-ninth,  Twenty-ninth  to  Mission,  Mission 
to  Army,  Army  to  Bryant  avenue,  Bryant  avenue  to  Eighteenth  street,  Eigh- 
teenth to  Harrison,  Harrison  to  Eighteenth,  Eighteenth  to  Dolores,  the  point 
of  commencement,  shall  constitute  the  twenty-fifth  assembly  district. 

26.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  McAllister  and  Fillmore 
streets,  continuing  thence  along  the  center  line  of  the  following  named  streets, 
to  wit:  Fillmore  street  to  Duboce  avenue,  Duboce  avenue  to  Church  "street, 
Church  street  to  Eighteenth,  Eighteenth  to  Dolores,  Dolores  to  Twenty-second, 
Twenty-second  to  Grand  View  avenue,  Grand  View  avenue  to  Dixie  alley,  Dixie 
alley  to  Burnett  avenue,  Burnett  avenue  to  Clarendon  avenue,  Clarendon 
avenue  to  Clayton  street,  Clayton  to  Ashbury,  Ashbury  to  Piedmont,  Piedmont 
to  Masonic  avenue,  Masonic  avenue  to  Java  street,  Java  street  to  Buena  Vista 
avenue,  Buena  Vista  avenue  to  Central  avenue,  Central  avenue  to  Oak  street, 
Oak  street  to  Masonic  avenue,  Masonic  avenue  to  McAllister  street,  McAllister 
street  to  Fillmore  street,  the  place  of  beginning,  shall  constitute  the  twenty- 
sixth  assembly  district. 

27.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  Fulton  street  and  Masonic 
avenue;  thence  along  the  center  line  of  the  following  named  streets,  to  wit: 
Masonic  avenue. to  Oak  street,  Oak  street  to  Central  avenue,  Central  avenue 
to  Buena  Vista  avenue,  Buena  Vista  avenue  to  Java  street,  Java  street  to 
Masonic  avenue,  Masonic  avenue  to  Piedmont  street,  Piedmont  street  to 
Ashbury  street,  Ashbury  street  to  Clayton  street,  Clayton  street  to  Claren- 
don avenue,  Clarendon  avenue  to  Burnett  avenue,  Burnett  avenue  to  Corbett 
avenue,  Corbett  avenue  to  Sloat  boulevard,  Sloat  boulevard  to  the  waters  of 
the  Pacific  ocean;  thence  along  the  shore  line  of  said  ocean  northerly  to 
Fulton  street,  Fulton  street  to  Masonic  avenue,  the  place  of  beginning,  shall 
constitute  the  twenty-seventh  assembly  district. 

28.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  Fulton  street  and  Parker 
avenue,  thence  along  the  center  line  of  the  following  named  streets,  to  wit: 
Parker  avenue  to  California  street,  California  street  to  Maple  avenue,  Maple 
avenue  to  the  southerly  line  of  the  Presidio  Reservation ;  thence  westerly  along 
the  southerly  boundary  of  the  Presidio  Reservation  to  Lobos  creek;  thence 
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along  the  center  line  of  Lobos  creek  to  the  waters  of  the  Pacific  ocean ;  thence 
westerly  and  southerly  along  the  said  shore  line  to  Fulton  street,  Fulton 
street  to  Parker  avenue,  the  point  of  beginning,  together  with  the  islands 
known  as  the  Farallon  Islands,  shall  constitute  the  twenty-eighth  assembly 
district. 

29.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  McAllister  street  and  Van 
Ness  avenue,  thence  along  the  center  lines  of  the  following  named  streets, 
to  wit:  Van  Ness  avenue  to  Market  street,  Market  street  to  Eleventh  street, 
Eleventh  street  to  Bryant  avenue,  Bryant  avenue  to  Eighteenth  street,  Eigh- 
teenth street  to  Harrison  street,  Harrison  street  to  Eighteenth  street,  Eigh- 
teenth street  to  Church  street,  Church  street  to  Duboce  avenue,  Duboce  avenue 
to  Fillmore  street,  Fillmore  street  to  McAllister  street,  McAllister  street  to 
Van  Ness  avenue,  the  place  of  beginning,  shall  constitute  the  twenty-ninth 
assembly  district. 

30.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows :  Commencing  at  the  point  of  intersection  of  Pine  street  and  Van  Ness 
avenue,  thence  along  the  center  line  of  the  following  named  streets,  to  wit: 
Van  Ness  avenue  to  McAllister  street,  McAllister  to  Masonic  avenue,  Masonic 
avenue  to  Fulton  street,  Fulton  street  to  Parker  avenue,  Parker  avenue  to 
California  street,  California  street  to  Presidio  avenue,  Presidio  avenue  to 
Pine  street,  Pine  street  to  Van  Ness  avenue,  the  point  of  beginning,  shall 
constitute  the  thirtieth  assembly  district. 

31.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  Pine  street  and  Van 
Ness  avenue,  thence  along  the  center  line  of  the  following  named  streets, 
to  wit:  Van  Ness  avenue  to  the  bay  of  San  Francisco,  thence  along  the  shore 
line  of  said  bay  to  the  waters  of  the  Pacific  ocean ;  thence  along  the  shore  line 
of  said  ocean  to  Lobos  creek;  thence  along  the  line  of  said  Lobos  creek  to 
the  southerly  boundary  line  of  Presidio  Reservation ;  thence  along  said  boun- 
dary line  to  Maple  street,  Maple  street  to  California  street,  California  street 
to  Presidio  avenue,  Presidio  avenue  to  Pine  street,  Pine  street  to  Van  Ness 
avenue,  the  point  of  beginning,  shall  constitute  the  thirty-first  assembly 
district. 

32.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 
follows:  Commencing  at  the  point  of  intersection  of  Van  Ness  avenue  and 
Market  street,  continuing  along  the  center  line  of  the  following  named 
streets,  to  wit:  Van  Ness  avenue  to  the  waters  of  the  bay  of  San  Francisco; 
thence  easterly  along  the  shore  line  of  said  bay  to  Jones  street,  Jones  street 
to  Green  street,  Green  street  to  Mason  street,  Mason  street  to  Ellis  street, 
Ellis  street  to  Jones  street,  Jones  street  to  Market  street,  Market  street  to  Van 
Ness  avenue,  the  point  of  beginning,  shall  constitute  the  thirty-second  assembly 
district. 

33.  All  that  portion  of  the  city  and  county  of  San  Francisco  bounded  as 

follows:  Commencing  at  the  point  of  intersection  of  Market  street  and  Jones 

street,  continuing  thence  along  the  center  line  of  the  following  named  streets, 
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to  wit :  Jones  to  Ellis,  Ellis  to  Mason,  Mason  to  Green,  Green  to  Jones,  Jones 
to  the  waters  of  the  bay  of  San  Francisco ;  thence  easterly  along  the  shore  line 
of  said  bay  to  Market  street,  Market  street  to  Jones  street,  the  point  of  begin- 
ning, and  the  islands  of  the  bay  of  San  Francisco  within  the  city  and  county 
of  San  Francisco,  shall  constitute  the  thirty-third  assembly  district. 

34.  All  of  that  portion  of  the  county  of  Alameda  lying  easterly  of  a  line 
described  as  follows :  Beginning  at  a  point  where  the  boundary  line  between 
Eden  and  Alameda  townships  intersects  the  westerly  boundary  line  of  Alameda 
county;  thence  easterly  and  northerly  along  the  boundary  line  of  Alameda 
township  to  the  line  dividing  Brooklyn  and  Eden  townships;  thence  easterly 
along  the  boundary  line  between  Eden  and  Brooklyn  townships  to  the  south- 
westerly boundary  line  of  the  town  of  San  Leandro;  thence  northerly  and 
easterly  along  said  boundary  line  to  the  center  of  East  Fourteenth  street; 
thence  northwesterly  following  along  the  center  line  of  East  Fourteenth 
street  to  the  center  line  of  Moss  avenue,  in  the  city  of  Oakland ;  thence  north- 
easterly along  the  center  line  of  Moss  avenue  and  a  direct  extension  of  said 
center  line  to  the  northeasterly  boundary  line  of  the  city  of  Oakland ;  thence 
following  the  said  northeasterly  boundary  line  of  the  city  of  Oakland  in  a 
northwesterly  direction  to  its  intersection  with  the  northeasterly  boundary 
line  of  the  county  of  Alameda,  shall  constitute  the  thirty-fourth  assembly 
district. 

35.  All  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit  : 
Beginning  at  a  point  where  the  boundary  line  between  Eden  and  Alameda 
townships  intersects  the  westerly  boundary  line  of  the  county  of  Alameda; 
thence  in  an  easterly  and  northerly  direction  along  the  boundary  line  of 
Alameda  township  to  the  line  dividing  Brooklyn  and  Eden  townships ;  thence 
in  an  easterly  direction  along  the  boundary  line  between  Eden  and  Brooklyn 
townships  to  the  southwesterly  boundary  line  of  the  town  of  San  Leandro; 
thence  northerly  and  easterly  following  the  said  town  line  to  the  center  line 
of  East  Fourteenth  street;  thence  northwesterly  following  the  center  line  of 
East  Fourteenth  street  and  an  extension  of  the  same  to  its  intersection  with 
the  line  dividing  Brooklyn  and  Oakland  townships,  said  point  being  in  Lake 
Merritt ;  thence  southwesterly  along  said  township  line  to  its  intersection  with 
the  northerly  boundary  line  of  Alameda  township;  thence  westerly  following 
along  the  said  northerly  boundary  line  of  Alameda  township  to  its  intersection 
with  the  westerly  boundary  line  of  Alameda  county ;  thence  southeasterly  along 
said  county  boundary  line  to  the  point  of  beginning,  shall  constitute  the  thirty- 
fifth  assembly  district. 

36.  All  of  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  center  line  of  Thirteenth  avenue  is  intersected 
by  the  center  line  of  East  Fourteenth  street,  in  the  city  of  Oakland;  thence 
northwesterly  along  the  center  line  of  East  Fourteenth  street  and  an  extension 
of  said  center  line  to  a  point  where  the  same  intersects  the  westerly  boundary 
line  of  Brooklyn  township,  in  Lake  Merritt;  thence  northeasterly  following 
along  the  boundary  line  between  Brooklyn  and  Oakland  townships  to  the  south- 
erly boundary  line  of  the  city  of  Piedmont ;  thence  easterly,  northerly  and 
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westerly  following  the  said  boundary  line  of  the  city  of  Piedmont  to  the  line 
dividing  Oakland  and  Brooklyn  townships;  thence  northeasterly  along  said 
dividing  line  between  Oakland  and  Brooklyn  townships  to  its  intersection 
with  the  northeasterly  boundary  line  of  the  city  of  Oakland;  thence  south- 
easterly following  said  city  boundary  line  to  a  point  where  the  same  would  be 
intersected  by  a  direct  extension  northeasterly  of  the  center  line  of  Moss 
avenue ;  thence  southwesterly  along  said  extension  and  along  the  center  line  of 
Moss  avenue  to  the  center  line  of  East  Fourteenth  street ;  thence  northwesterly 
along  the  center  line  of  East  Fourteenth  street  to  the  center  line  of  Thirteenth 
avenue  and  the  point  of  beginning,  shall  constitute  the  thirty-sixth  assembly 
district. 

37.  All  of  that  portion  of  the  county  of  Alameda,  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  center  line  of  Broadway  is  intersected  by  the 
center  line  of  Thirteenth  street,  in  the  city  of  Oakland;  thence  southeasterly 
along  the  center  line  of  Thirteenth  street  and  a  direct  extension  of  said  center 
line  to  its  intersection  with  the  line  dividing  Brooklyn  and  Oakland  town- 
ships;  thence  northeasterly  following  along  the  line  dividing  Brooklyn  and 
Oakland  townships  to  a  point  in  the  southerly  boundary  line  of  the  city  of 
Piedmont;  thence  easterly,  northerly  and  westerly,  following  the  southern, 
eastern  and  northern  boundary  line  of  the  city  of  Piedmont  to  its  intersection 
with  the  eastern  boundary  line  of  the  city  of  Oakland,  as  the  same  existed 
prior  to  the  annex  of  1909 ;  thence  northwesterly  along  the  easterly  boundary 
line  of  the  city  of  Oakland,  as  the  same  existed  prior  to  the  annex  of  1909, 
to  its  intersection  with  the  center  line  of  Broadway ;  thence  southerly  along  the 
center  line  of  Broadway  to  the  center  line  of  Fifty-first  or  Vernon  street; 
thence  westerly  following  along  the  center  line  of  Fifty-first  street  to  the 
center  line  of  Shattuck  avenue;  thence  southerly  along  the  center  line  of 
Shattuck  avenue  to  the  center  line  of  Temescal  creek ;  thence  westerly  down 
the  center  of  Temescal  creek  to  the  center  of  Grove  street;  thence  southerly 
along  the  center  of  Orove  street  to  the  center  of  San  Pablo  avenue;  thence 
southerly  along  the  center  of  San  Pablo  avenue  to  the  center  of  Broadway; 
thence  southerly  along  the  center  of  Broadway  to  the  center  of  Thirteenth 
street,  and  point  of  beginning,  shall  constitute  the  thirty-seventh  assembly 
district. 

38.  All  of  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit  : 
Beginning  at  a  point  where  the  center  line  of  Adeline  street  is  intersected  by 
the  center  line  of  Twenty-second  street  in  the  city  of  Oakland;  thence  east- 
erly along  the  center  line  of  Twenty-second  street  to  the  center  line  of  Orove 
street;  thence  southerly  along  the  center  line  of  Orove  street  to  the  center 
line  of  San  Pablo  avenue ;  thence  southerly  along  the  center  line  of  San  Pablo 
avenue  to  the  center  line  of  Broadway ;  thence  southerly  along  the  center  line 
of  Broadway  to  the  center  line  of  Thirteenth  street ;  thence  easterly  along  the 
center  line  of  Thirteenth  street  and  a  direct  extension  of  said  center  line  to 
its  intersection  with  the  line  dividing  Brooklyn  and  Oakland  townships; 
thence  southerly  along  the  line  dividing  Oakland  and  Brooklyn  townships  to 
the  line  dividing  Oakland  and  Alameda  townships;  thence  westerly  along  the 
line  dividing  Oakland  and  Alameda  townships  to  a  point  where  a  direct  exten- 
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sion  of  the  center  line  of  Adeline  street  would  intersect  the  same;  thence 
northerly  along  said  extension  and  along  the  center  line  of  Adeline  street  to 
the  point  of  beginning,  shall  constitute  the  thirty-eighth  assembly  district. 

39.  All  of  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  center  line  of  Adeline  street  is  intersected  by 
the  center  line  of  Twenty-second  street  in  the  city  of  Oakland ;  thence  easterly 
along  the  center  line  of  Twenty-second  street  to  the  center  line  of  Grove 
street;  thence  northerly  along  the  center  line  of  Grove  street  to  the  center 
of  Temescal  creek;  thence  westerly  down  the  center  of  Temescal  creek  to  the 
town  of  Emeryville;  thence  westerly  and  northerly  following  the  boundary 
line  of  the  town  of  Emeryville  to  the  southerly  boundary  line  of  the  city  of 
Berkeley;  thence  westerly  along  the  southerly  boundary  line  of  the  city  of 
Berkeley  and  a  direct  extension  of  same  to  its  intersection  with  the  westerly 
line  of  Alameda  county;  thence  southerly  along  the  westerly  boundary  line 
of  Alameda  county  to  its  intersection  with  the  line  dividing  Oakland  and 
Alameda  townships;  thence  easterly  along  the  line  dividing  Oakland  and 
Alameda  townships  to  a  point  where  a  direct  extension  of  the  center  line 
of  Adeline  street  would  intersect  the  same ;  thence  northerly  along  said  exten- 
sion and  along  the  center  line  of  Adeline  street  to  the  center  line  of  Twenty- 
second  street  and  the  point  of  beginning,  shall  constitute  the  thirty-ninth 
assembly  district. 

40.  All  of  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  easterly  boundary  line  of  the  town  of  Emery- 
ville is  intersected  by  the  southerly  boundary  line  of  the  city  of  Berkeley; 
thence  southerly  and  easterly  along  the  boundary  line  of  the  town  of  Emery- 
ville to  a  corner  thereof,  the  same  being  in  the  center  of  Temescal  creek; 
thence  up  the  center  of  Temescal  creek  to  the  center  line  of  Shattuck  avenue ; 
thence  northerly  along  the  center  line  of  Shattuck  avenue  to  the  center  line 
of  Russell  street;  thence  westerly  along  the  center  line  of  Russell  street  to 
the  center  line  of  Milvia  street;  thence  northerly  along  the  center  line  of 
Milvia  street  to  the  center  line  of  Codornices  creek;  thence  westerly  down 
the  center  line  of  Codornices  creek  to  the  easterly  boundary  line  of  the  town 
of  Albany;  thence  northerly  along  the  easterly  boundary  line  of  the  town 
of  Albany  to  the  northern  boundary  of  the  county  of  Alameda ;  thence  westerly 
and  southerly  along  the  northern  and  western  boundary  line  of  the  county  of 
Alameda  to  a  point  where  said  boundary  line  would  be  intersected  by  a  direct 
extension  westerly  of  the  southerly  boundary  line  of  the  city  of  Berkeley; 
thence  easterly  along  said  extension  and  along  the  southerly  boundary  line  of 
the  city  of  Berkeley  to  the  point  of  beginning,  shall  constitute  the  fortieth 
assembly  district. 

41.  All  of  that  portion  of  the  county  of  Alameda  described  as  follows,  to  wit : 
Beginning  at  a  point  where  the  center  line  of  Shattuck  avenue  is  intersected 
by  the  center  line  of  Fifty-first  street  or  Vernon  street,  in  the  city  of  Oak- 
land ;  thence  easterly  along  the  center  line  of  Fifty-first  or  Vernon  street  to 
the  center  line  of  Broadway;  thence  northeasterly  along  the  center  line  of 
Broadway  to  its  intersection  with  the  northeasterly  boundary  line  of  the  city 
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of  Oakland,  as  the  same  existed  prior  to  the  annex  of  1909;  thence  south- 
easterly along  said  boundary  line  of  the  city  of  Oakland  as  the  same  existed 
prior  to  the  annex  of  1909  to  its  intersection  with  the  northerly  boundary  lin* 
of  the  city  of  Piedmont ;  thence  easterly  following  the  northerly  boundary  line 
of  the  city  of  Piedmont  to  its  intersection  with  the  boundary  line  dividing 
Brooklyn  and  Oakland  townships ;  thence  northeasterly  along  the  line  dividing 
Brooklyn  and  Oakland  townships  to  its  intersection  with  the  northeasterly 
boundary  line  of  Alameda  county ;  thence  northwesterly  and  westerly  follow 
ing  along  the  county  boundary  line  to  its  intersection  with  the  easterly  boun- 
dary line  of  the  town  of  Albany ;  thence  southerly  along  the  easterly  boundary 
line  of  the  town  of  Albany  to  its  intersection  with  the  center  of  Codornicea 
creek;  thence  easterly  up  the  center  of  Codornices  creek  to  its  intersection 
with  the  center  line  of  Milvia  street;  thence  southerly  along  the  center  line 
of  Milvia  street  to  the  center  line  of  Russell  street;  the'nce  easterly  along 
the  center  line  of  Russell  street  to  the  center  line  of  Shattuck  avenue ;  thence 
southerly  along  the  center  line  of  Shattuck  avenue  to  the  center  line  of  Fifty- 
first  or  Vernon  street  and  the  point  of  beginning,  shall  constitute  the  forty-first 
assembly  district. 

42.  The  county  of  San  Mateo  shall  constitute  the  forty-second  assembly 
district. 

43.  The  county  of  Santa  Cruz  shall  constitute  the  forty-third  assembly 
district. 

44.  All  that  portion  of  the  county  of  Santa  Clara  not  included  in  the  forty- 
fifth  assembly  district  shall  constitute  the  forty-fourth  assembly  district. 

45.  All  that  portion  of  the  county  of  Santa  Clara  embraced  within  the 
following  precincts,  as  constituted  at  the  general  election  in  1910,  to  wit: 
Agnew,  that  part  of  Alameda  precinct  lying  north  of  the  center  line  of  Park 
avenue,  Alviso,  Berryessa,  Burbank,  that  part  of  Crandalville  precinct  number 
one  lying  outside  of  the  city  limits  of  the  city  of  San  Jose,  as  established  in 
1911,  Cupertino,  East  San  Jose  number  two,  Fremont,  Jefferson,  Mayfield, 
Milpitas  (numbers  one  and  two),  Mountain  View  (numbers  one  and  two), 
Mount  Hamilton,  Orchard,  Palo  Alto  (numbers  one  to  five,  inclusive),  Puris- 
sima,  San  Jose  (numbers  one  to  twelve,  inclusive),  Santa  Clara  (numbers  one 
to  four,  inclusive),  Saratoga,  Stanford,  Stockton,  Sunnyvale  (numbers  one 
and  two),  and  University  (numbers  one  and  two),  shall  constitute  the  forty- 
fifth  assembly  district. 

46.  The  county  of  Stanislaus  shall  constitute  the  forty-sixth  assembly  district. 

47.  The  counties  of  Mariposa,  Tuolumne,  Mono  and  Inyo  shall  constitute 
the  forty-seventh  assembly  district. 

48.  The  counties  of  Monterey  and  San  Benito  shall  constitute  the  forty- 
eighth  assembly  district. 

49.  The  counties  of  Merced  and  Madera  shall  constitute  the  forty-ninth 
assembly  district. 

50.  AH  that  portion  of  the  county  of  Fresno  comprising  the  precincts  of 
Black  Mountain,  Balfour,  Barstow,  Bryant,  Cantua,  Central  Colony,  Coalinga 
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65.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Com- 
mencing at  the  intersection  of  the  center  lines  of  North  Broadway  and  Daly 
street,  in  the  city  of  Los  Angeles ;  thence  along  the  center  lines  of  the  follow- 
ing named  streets,  to  wit:  North  Broadway  (crossing  the  official  bed  of  the 
Los  Angeles  river)  to  Bernardo  street,  Bernardo  street  to  Adobe  street,  Adobe 
street  to  College  street,  College  street  to  Cleveland  street,  Cleveland  street  to 
Alpine  street,  Alpine  street  to  Hill  street,  Hill  street  to  Sunset  boulevard, 
Sunset  boulevard  to  Hill  street,  Hill  street  to  Temple  street,  Temple  street  to 
Hill  street,  Hill  street  to  Fifth  street,  Fifth  street  to  Central  avenue,  Central 
avenue  to  Sixth  street,  Sixth  street  and  its  easterly  extension  to  the  intersection 
with  the  center  line  of  Gless  street,  Gless  street  to  Fifth  street,  Fifth  street  to 
Pecan  street,  Pecan  street  to  First  street,  First  street  to  Pleasant  avenue, 
Pleasant  avenue  to  Brooklyn  avenue,  Brooklyn  avenue  to  Macy  street,  Macy 
street  to  Oallardo  street,  Gallardo  street  to  Mission  Road,  Mission  Road  to  Daly 
street,  Daly  street  to  North  Broadway,  the  point  of  beginning,  shall  constitute 
the  sixty-fifth  assembly  district. 

66.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Com- 
mencing at  the  northeastern  corner  of  the  city  of  Los  Angeles,  as  the  same 
is  described  in  the  United  States  patent;  thence  westerly  along  the  northern 
patent  boundary  line  of  said  city  to  the  center  line  of  Griffin  avenue,  or  the 
northerly  prolongation  thereof;  thence  along  the  northerly  prolongation  of 
said  center  line  and  along  the  center  line  of  the  following  named  streets,  to  wit : 
Griffin  avenue  to  Avenue  35,  Avenue  35  to  Pasadena  avenue,  Pasadena  avenue 
to  Daly  street,  Daly  street  to  Mission  Road,  Mission  Road  to  Gallardo  street, 
Gallardo  street  to  Macy  street,  Macy  street  to  Brooklyn  avenue,  Brooklyn 
avenue  to  Pleasant  avenue,  Pleasant  avenue  to  First  street,  First  street  to 
Pecan  street,  Pecan  street  to  Fifth  street,  Fifth  street  to  Gless  street,  Gless 
street  to  Sixth  street,  Sixth  street  and  its  extension  westerly,  along  the  line 
of  assembly  district  number  sixty-five,  as  constituted  and  designated  by  this 
section,  to  the  center  line  of  the  official  bed  of  the  Los  Angeles  river;  thence 
southerly  along  said  center  line  and  its  southerly  prolongation  to  tha  south 
boundary  of  said  city ;  thence  east  along  said  boundary  line  to  the  southeastern 
corner  of  said  city ;  thence  north  along  the  east  line  of  said  city  to  the  point 
of  beginning,  shall  constitute  the  sixty-sixth  assembly  district. 

67.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising the  following  election  precincts  of  nineteen  hundred  ten,  to  wit :  Pasa- 
dena City  numbers  one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten, 
eleven,  twelve,  thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  eighteen,  nine- 
teen, twenty,  twenty-one,  twenty-two  and  twenty-three,  and  Altadena,  shall 
constitute  the  sixty-sevenh  assembly  district. 

68.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising the  following  election  precincts,  and  parts  of  election  precincts  of 
nineteen  hundred  ten,  to  wit:  Claremont  City,  La  Verne,  Lordsburg  City,  San 
Dimas,  Pomona  City  numbers  one,  two,  three,  four,  five  and  six,  Spadra,  Azusa, 

.  Azusa  City,  Glendora,  Covina,  Covina  City,  Rowland,  Rivera,  Los  Nietos,  Whit- 
tier  City  numbers  one,  two,  three,  and  four,  and  all  of  El  Monte  precinct 
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except  that  portion  thereof  lying  north  of  the  westerly  prolongation  of  the 
south  line  of  Santa  Anita  precinct  and  except  that  portion  thereof  lying  west 
of  the  line  dividing  ranges  eleven  and  twelve  west,  in  township  one  south, 
San  Bernardino  base  and  meridian,  shall  constitute  the  sixty-eighth  assembly 
district. 

69.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising the  following  election  precincts,  and  parts  of  election  precincts  of 
nineteen  hundred  ten,  to  wit:  Monrovia  City  numbers  one,  two  and  three, 
Duarte,  Arcadia  City  numbers  one  and  two,  Sierra  Madre  City,  Lamanda 
numbers  one  and  two,  Santa  Anita,  San  Gabriel,  Alhambra  City  numbers  one, 
two  and  three,  South  Pasadena  City  numbers  one,  two  and  three,  Baird,  Bel- 
videre  numbers  one  and  two,  Montebello,  Laguna,  Pruitland,  Vernon  City, 
Huntington  Park  City  numbers  one  and  two,  that  part  of  the  precincts  of 
Miramonte  and  Florence  lying  east  of  the  center  line  of  the  right  of  way  of  the 
Long  Beach  line  of  the  Pacific  Electric  Railway  Company,  and  that  part  of  the 
precinct  of  El  Monte  lying  north  of  the  westerly  prolongation  of  the  southerly 
line  of  Santa  Anita  precinct  and  also  that  part  of  said  precinct  of  El  Monte 
lying  west  of  the  line  dividing  ranges  eleven  and  twelve  west,  in  township 
one  south,  San  Bernardino  base  and  meridian,  shall  constitute  the  sixty-ninth 
assembly  district. 

70.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising the  following  election  precincts,  and  parts  of  election  precincts  of 
nineteen  hundred  ten,  to  wit :  Long  Beach  City  numbers  one,  two,  three,  four. 
five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve,  thirteen,  fourteen,  fifteen,  six- 
teen, seventeen,  eighteen  and  nineteen,  Naples  Alamitos,  Cerritos,  Artesia, 
Xorwalk,  La  Mirada,  East  Whittier,  Downey  numbers  one  and  two,  Clear- 
water, Willowbrook,  Dominguez,  Watts  City,  Compton  City,  and  that  part 
of  Wilmington  precinct  which  was  annexed  to  the  city  of  Long  Beach  prior  to 
November  1,  1911,  shall  constitute  the  seventieth  assembly  district. 

71.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising 4he  following  election  precincts,  and  parts  of  election  precincts  of  nin  e- 
teen  hundred  ten,  to  wit :  Catalina,  Lomita,  Green  Meadows,  Gardena  numbers 
one  and  two,  all  of  Wilmington  precinct,  except  the  part  which  was  prior  to 
November  1,  1911,  annexed  to  the  city  of  Long  Beach,  that  part  of  the  pre- 
cincts of  Miramonte  and  Florence  lying  west  of  the  center  line  of  the  right 
of  way  of  the  Long  Beach  line  of  the  Pacific  Electric  Railway  Company,  and 
Los  Angeles  City  precincts  numbers  one  hundred  ninety-two,  one  hundred 
ninety-three,  one  hundred  ninety-four,  one  hundred  ninety-seven,  one  hun- 
dred ninety-eight,  one  hundred  ninety-nine,  two  hundred,  two  hundred  four, 
two  hundred  five,  two  hundred  six,  two  hundred  seven,  two  hundred  eight, 
two  hundred  eleven,  two  hundred  thirteen,  two  hundred  eighteen,  two  hundred 
nineteen,  two  hundred  twenty-three,  two  hundred  twenty-four,  two  hundred 
twenty-five,  two  hundred  twenty-six,  two  hundred  twenty-seven,  two  hundred 
twenty-eight,  two  hundred  twenty-nine  and  two  hundred  thirty,  shall  con. 
stitute  the  seventy-first  assembly  district. 
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72.  All  that  portion  of  the  county  of  Los  Angeles  included  within  and  com- 
prising the  following  election  precincts,  and  parts  of  election  precincts  of  nine- 
teen hundred  ten,  to  wit :  Los  Angeles1  City  numbers  one  hundred  sixty-eight, 
one  hundred  sixty-nine,  one  hundred  seventy,  one  hundred  seventy-one,  one 
hundred  seventy-two,  one  hundred  seventy-three,  one  hundred  seventy-four, 
one  hundred  seventy-five,  one  hundred  seventy-six,  one  hundred  seventy- 
eight,  one  hundred  seventy-nine,  one  hundred  eighty,  one  hundred  eighty-one, 
one  hundred  eighty- two,  one  hundred  eighty-three,  one  hundred  eighty-four, 
one  hundred  eighty-five,  one  hundred  eighty-six,  one  hundred  eighty-seven,  one 
hundred  eighty-eight,  one  hundred  eighty-nine,  one  hundred  ninety,  one  hun- 
dred ninety-one,  that  part  of  Los  Angeles  City  precinct  number  one  hundred 
fifty-seven  lying  south  of  the  center  line  of  Jefferson  street,  and  all  of  Los 
Angeles  City  precinct  number  one  hundred  seventy-seven,  except  that  portion 
thereof,  bounded  by  the  west  patent  boundary  line  of  the  city  of  Los  Angeles, 
the  center  line  of  Hoover  street  (formerly  Kingsley  street)  and  the  center  line 
of  West  Jefferson  street,  shall  constitute  the  seventy-second  assembly  district. 

73.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Com- 
mencing at  the  intersection  of  Main  and  Washington  street,  in  the  city  of 
Los  Angeles;  thence  along  the  center  line  of  the  following  named  streets, 
to  wit :  Main  street  to  Jefferson  street,  Jefferson  street  to  Figueroa  street, 
Figueroa  street  to  Vernon  avenue,  Vernon  avenue  to  McKinley  avenue,  or  the 
northerly  prolongation  of  McKinley  avenue  from  the  south,  McKinley  avenue 
and  said  prolongation  to  Fifty-first  street,  Fifty-first  street  to  Centra]  avenue, 
Central  avenue  to  Fifty-first  street,  Fifty-first  street  to  Hooper  avenue,  Hooper 
avenue  to  Fifty-first  street,  Fifty-first  street  and  the  easterly  prolongation 
thereof  to  a  point  in  the  easterly  boundary  line  of  the  city  of  Los  Angeles, 
thence  in  a  northerly  direction  along  said  boundary  line  to  the  southerly 
charter  boundary  line  of  the  city  of  Los  Angeles  where  the  same  intersects  the 
center  line  of  Alameda  street,  Alameda  street  to  Twentieth  street,  Twentieth 
street  to  Central  avenue,  Central  avenue  to  Washington  street,  Washington 
street  to  Main  street,  the  point  of  beginning,  shall  constitute  the  seventy-third 
assembly  district. 

74.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Com- 
mencing at  the  intersection  of  Fifth  and  Hill  streets,  in  the  city  of  Los  Angeles , 
thence  along  the  center  line  of  the  following  named  streets,  to  wit:  Fifth 
street  to  Central  avenue,  Central  avenue  to  Sixth  street,  Sixth  street  and  the 
extension  thereof  along  the  line  of  assembly  district  number  sixty-five,  as 
designated  and  constituted  by  this  section,  to  the  center  line  of  the  official 
bed  of  the  Los  Angeles  river;  thence  southerly  along  the  last  mentioned  line 
and  the  prolongation  thereof  to  the  south  boundary  line  of  the  city  of  Los 
Angeles;  thence  westerly  along  said  boundary  line  to  the  center  line  of  Ala- 
meda street,  Alameda  street  to  Twentieth  street,  Twentieth  street  to  Central 
avenue,  Central  avenue  to  Washington  street,  Washington  street  to  Hill  street, 
Hill  street  to  Fifth  street,  the  point  of  beginning,  shall  constitute  the  seventy- 
fourth  assembly  district. 

75.  All  that  portion  of  the  county  of  Los  Angeles  bounded  as  follows :  Coin- 
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mencing  at  the  intersection  of  Seventh  and  Hill  streets,  in  the  city  of  Los 
Angeles;  thence  along  the  center  line  of  the  following  named  streets,  to  wit: 
Seventh  street  to  Hoover  street,  Hoover  street  to  Ninth  street,  Ninth  street 
to  Carondelet  street,  Carondelet  street  to  Hoover  street,  Hoover  street  to  Pico 
street,  Pico  street  to  Hoover  street,  Hoover  street  to  Jefferson  street,  Jefferson 
street  to  Main  street,  Main  street  to  Washington  street,  Washington  street  to 
Hill  street,  Hill  street  to  Seventh  street,  the  point  of  beginning,  shall  constitute 
the  seventy-fifth  assembly  district. 

76.  The  county  of  Orange  shall  constitute  the  seventy-sixth  assembly  district. 

77.  The  county  of  Riverside  shall  constitute  the  seventy-seventh  assembly 
district. 

78.  The  county  of  Imperial  shall  constitute  the  seventy-eighth  assembly 
district. 

79.  All  that  portion  of  the  county  of  San  Diego  included  within  the  corporate 
limits  of  the  city  of  San  Diego  shall  constitute  the  seventy-ninth  assembly 
district. 

80.  All  that  portion  of  the  county  of  San  Diego  not  included  in  the  seventy- 
ninth  assembly  district  shall  constitute  the  eightieth  assembly  district. 

Sec.  3.  [Undescribed  precincts  attached  to  adjacent  districts.]  Any  pre- 
cinct, or  portion  of  any  precinct,  not  specifically  described  herein  as  consti- 
tuting a  portion  of  either  a  senatorial  or  assembly  district,  shall  be  attached  to 
and  constitute  a  part  of  the  senatorial  or  assembly  district  adjacent  thereto  and 
situated  within  the  same  county  or  city  and  county,  having,  as  shown  by  the 
last  federal  census  a  less  population  than  any  other  such  district  adjacent 
thereto. 

Sec.  4.  [Repealing  clauses.]  An  act  entitled  "An  act  to  divide  the  state 
into  legislative  districts  as  required  by  section  six,  article  four  of  the  constitu- 
tion, and  to  rpr°vi(le  for  the  election  of  assemblymen  and  senators  in  such 
districts,"  approved  March  11,  1891,  and  also  an  act  entitled  "An  act  to  divide 
the  state  into  legislative  districts  and  to  provide  for  the  election  of  senators 
and  assemblymen  herein,"  approved  March  21, 1901,  and  all  other  acts  in  con- 
flict with  this  act  are  hereby  repealed. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  618, 
Kerr's  Stats,  and  Amdts.  1906-7,  pp.  9-17,  a  codification  of  §  2  Act 
March  21,  1901,  Stats,  and  Amdts.  1901,  p.  938  (Hen.  G.  L.,  p.  670); 
amended  January  2,  1912,  Stats,  and  Amdts*  1911,  Extraordinary  ses- 
sion, p.  149. 
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CHAPTER  III. 

[Original  1 117  superseded  by  Aet  March  30,  1872,  Stats.  1871-2,  p.  714;  present  law  enacted 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  627,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  17.] 

CONGBESSIONAL  DISTRICTS. 
§  117.  Division  of  the  state  into  congressional  districts. 

§  117.    DIVISION  OF  THE  STATE  INTO  CONGRESSIONAL  DISTRICTS. 

The  state  is  divided  into  eleven  congressional  districts,  which  shall  be  desig- 
nated and  constituted  as  follows : 

1.  The  counties  of  Del  Norte,  Humboldt,  Mendocino,  Glenn,  Butte,  Yuba, 
Sutter,  Marin,  Colusa,  Lake  and  Sonoma  shall  constitute  the  first  congressional 
district. 

2.  The  counties  of  Siskiyou,  Modoc,  Trinity,  Shasta,  Lassen,  Tehama,  Plumas, 
Sierra,  Nevada,  Placer,  El  Dorado,  Amador,  Calaveras,  Alpine,  Tuolumne  and 
Mariposa  shall  constitute  the  second  congressional  district. 

3.  The  counties  of  Napa,  Yolo,  Sacramento,  Solano,  Contra  Costa  and  San 
Joaquin  shall  constitute  the  third  congressional  district. 

4.  All  that  portion  of  the  city  and  county  of  San  Francisco  comprising  the 
twenty-eighth,  thirty-first,  thirtieth,  thirty-second,  thirty-third  and  twenty- 
first  assembly  districts,  as  such  districts  are  constituted  by  section  ninety  of 
this  code,  as  amended  at  the  extraordinary  session  of  the  legislature  commf^.c- 
ing  November  27,  1911,  shall  constitute  the  fourth  congressional  district. 

5.  All  that  portion  of  the  city  and  county  of  San  Francisco  not  included  in 
the  fourth  congressional  district  shall  constitute  the  fifth  congressional  district. 

6.  The  county  of  Alameda  shall  constitute  the  sixth  congressional  district. 

7.  The  counties  of  Stanislaus,  Merced,  Madera,  Fresw,  Kings,  Tulare  and 
Kern  shall  constitute  the  seventh  congressional  district. 

8.  The  counties  of  San  Mateo,  Santa  Clara,  Santa  Cruz,  San  Benito,  Monte- 
rey, San  Luis  Obispo,  Santa  Barbara  and  Ventura  shall  constitute  the  eighth 
congressional  district. 

9.  All  that  portion  of  the  county  of  Los  Angeles  comprising  the  sixty-first, 
sixty-fifth,  sixty-sixth,  sixty-seventh,  sixty-eighth,  sixty-ninth  and  seventieth 
assembly  districts,  as  such  districts  are  constituted  by  section  ninety  of  this 
code,  as  amended  at  the  extraordinary  session  of  the  legislature  commencing 
November  27, 1911,  shall  constitute  the  ninth  congressional  district. 

10.  All  that  portion  of  the  county  of  Los  Angeles  not  included  in  the  ninth 
congressional  district  shall  constitute  the  tenth  congressional  district. 

11.  The  counties  of  San  Bernardino,  Orange,  Riverside,  San  Diego,  Mono, 

Inyo  and  Imperial  shall  constitute  the  eleventh  congressional  district. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  627, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  17,  a  codification  of  §  1  Act  March  23, 
1901,  Stats,  and  Amdts.  1901,  p.  648  (Hen.  G.  L.,  p.  156);  amended 
January  2,  1912,  Stats,  and  Amdts.  1911,  Extraordinary  session,  p.  164. 
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CHAPTER  IV. 

EQUALIZATION  DISTRICTS. 
1 125.  Division  of  the  state  into  equalization  districts. 

§126.    DIVISION  OF  THE  STATE  INTO  EQUALIZATION  DISTBICTS. 

The  state  is  hereby  divided  into  four  equalization  districts  designated  and 
constituted  as  follows: 

1.  The  city  and  county  of  San  Francisco  shall  constitute  the  first  equalization 
district. 

2.  The  counties  of  Alameda,  Alpine,  Amador,  Calaveras,  Contra  Costa,  £1 
Dorado,  Nevada,  Placer,  Sacramento,  San  Joaquin,  and  Tuolumne  shall  con- 
stitute the  second  equalization  district. 

3.  The  counties  of  Butte,  Colusa,  Del  Norte,  Glenn,  Humboldt,  Lake,  Lassen, 
Marin,  Mendocino,  Modoc,  Napa,  Plumas,  Shasta,  Sierra,  Siskiyou,  Solano, 
Sonoma,  Sutter,  Tehama,  Trinity,  Yolo,  and  Yuba  shall  constitute  the  third 
equalization  district. 

4.  The  counties  of  Fresno,  Inyo,  Kern,  Kings,  Los  Angeles,  Madera,  Mari- 
posa, Merced,  Mono,  Monterey,  Orange,  Riverside,  San  Benito,  San  Bernardino, 
San  Diego,  San  Luis  Obispo,  San  Mateo,  Santa  Barbara,  Santa  Clara,  Santa 
Cruz,  Stanislaus,  Tulare,  and  Ventura  shall  constitute  the  fourth  equalization 

district. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  627, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  18. 

CHAPTER  V. 

RAILROAD  DISTBICTS. 
I  ISO.  Division  of  the  state  into  railroad  districts. 

§  ISO.    DIVISION  OF  THE  STATE  INTO  RAILROAD  DISTRICTS    The 

state  is  hereby  divided  into  three  railroad  districts  designated  and  constituted 
as  follows : 

1.  The  counties  of  Alpine,  Amador,  Butte,  Calaveras,  Colusa,  Del  Norte, 
El  Dorado,  Glenn,  Humboldt,  Lake,  Lassen,  Mendocino,  Modoc,  Napa,  Nevada, 
Placer,  Plumas,  Sacramento,  Shasta,  Sierra,  Siskiyou,  Solano,  Sonoma,  Sutter, 
Tehama,  Trinity,  Yolo,  and  Yuba  shall  constitute  the  first  railroad  district. 

2.  The  counties  of  Marin,  San  Francisco,  and  San  Mateo  shall  constitute 
the  second  railroad  district. 

3.  The  counties  of  Alameda,  Contra  Costa,  Fresno,  Inyo,  Kern,  Kings,  Los 

Angeles,  Madera,  Mariposa,  Merced,  Mono,  Monterey,  Orange,  Riverside,  San 

Benito,   San  Bernardino,   San  Diego,  San  Joaquin,  San  Luis  Obispo,  Santa 

Barbara,  Santa  Clara,  Santa  Cruz,  Stanislaus,  Tulare,  Tuolumne,  and  Ventura 

shall  constitute  the  third  railroad  district. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  628, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  19. 
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CHAPTER  VL 

JUDICIAL  DISTRICTS. 
1 135.  Division  of  the  state  into  district  courts  of  appeal  districts. 

§  135.  DIVISION  OF  THE  STATE  INTO  DISTRICT  COURTS  OF  APPEAL 
DISTRICTS.  The  state  is  hereby  divided  into  three  district  courts  of  appeal 
districts  designated  and  constituted  as  follows : 

1.  The  counties  of  San  Francisco,  Marin,  Contra  Costa,  Alameda,  San  Mateo, 
Santa  Clara,  Fresno,  Santa  Cruz,  Monterey,  and  San  Benito  shall  constitute 
the  first  appellate  district. 

2.  The  counties  of  Tulare,  Kings,  San  Luis  Obispo,  Kern,  Inyo,  Santa  Bar- 
bara, Ventura,  Los  Angeles;  San  Bernardino,  Orange,  Riverside,  and  San  Diego 
shall  constitute  the  second  appellate  district. 

3.  The  counties  of  Del  Norte,  Siskiyou,  Modoc,  Humboldt,  Trinity,  Shasta, 
Lassen,  Tehama,  Plumas,  Mendocino,  Lake,  Colusa,  Glenn,  Butte,  Sierra,  Sutterr 
Yuba,  Nevada,  Sonoma,  Napa,  Yolo,  Placer,  Solano,  Sacramento,  El  Dorado,, 
San  Joaquin,  Amador,  Calaveras,  Stanislaus,  Mariposa,  Madera,  Merced,  Tuo- 
lumne, Alpine  and  Mono  shall  constitute  the  third  appellate  district. 

History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  628, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  19. 
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TITLE  IL 

BEAT  OP  GOVEENMENT. 
1 145.  Located  at  Sacramento. 

§145.    LOCATED  AT  SACRAMENTO.     The  seat  of  government  of  this 
state  is  at  the  city  of  Sacramento. 

History:     Enacted  March  12,  1872. 


TITLE  III. 

LEGAL  DISTANCES  IN  THE  STATE. 

|  150.  Legal  distances. 

5169. 

Madera. 

$  189. 

San  Luis  Obispo. 

$  151.  Alameda. 

$170. 

Marin. 

$190. 

San  Mateo. 

f  152.  Alpine. 

1171. 

Mariposa. 

$191. 

Santa  Barbara. 

f  153.  Amador. 

$172. 

Mendocino. 

$192. 

Santa  Clara, 

|  154.  Butte. 

$173. 

Merced. 

$193. 

Santa  Cruz. 

$  155.  Calaveras. 

$174. 

Modoc. 

$194. 

Shasta. 

§  156.  Colusa. 

$  175. 

Mono. 

$195. 

Sierra. . 

1  157.  Contra  Costa. 

$176. 

Monterey. 

$196. 

Siskiyou. 

§  158.  Del  Norte. 

$177. 

Napa. 

$197. 

Solano. 

§  159.  El  Dorado. 

$178. 

Nevada. 

$  198. 

Sonoma. 

S  160.  Fresno. 

$179. 

Orange. 

$199. 

Stanislaus. 

f  161.  Glenn. 

$180. 

Placer. 

$200. 

Sutter. 

f  162.  Humboldt. 

$181. 

Plumas. 

$201. 

Tehama. 

§  162a.  Imperial 

$182. 

Riverside. 

$202. 

Trinity. 

f  163.  Inyo. 

$183. 

Sacramento. 

$203. 

Tulare. 

|  164.  Kern. 

$184. 

San  Benito. 

$204. 

Tuolumne. 

S  165.  Kings. 

$185. 

San  Bernardino. 

$205. 

Ventura. 

$  166.  Lake. 

$186. 

San  Diego. 

$206. 

Yolo. 

§  167.  Lassen. 

$187. 

San  Francisco. 

$207. 

Yuba. 

f  168.  Los  Angeles. 

$188. 

San  Joaquin. 

$  208. 

Mileage. 

§  160.    LEGAL  DISTANCES.    The  legal  distances  in  this  state  are  fixed  as 

follows: 

History:,    Enacted  March  12,  1872. 


I.  Courts  wUl  take  Judicial  uotlce  of 
distances  from  place  to  place  in  the 
state  of  California  as  established  by  1 1  150- 
202  of  this  code. — Hegard  v.  California  Ins. 
Co.,   2   CaX  Unrep.  60S,  11  Pac.   694,  596. 


As    to 
legal  lists 
post,  |  208. 


cosapnted    aceordlas;    to 

as  fixed  by  this  code,  see, 


§151.    AL 


.    From  the  county  seat  of  Alameda  County  to  Sacra- 
mento, eighty-four  (84)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdtfl.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§152.    ALPINE    Prom  the  county  seat  of  Alpine  County  to  Sacramento, 

two  hundred  and  twenty-five  (225)  miles. 

History:     Enacted   March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  830. 

1 163.     AMADOR.    From  the  county  seat  of  Amador  County  to  Sacramento, 
Sfty-nine  (59)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.- 1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 
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§154.    BUTTE.    From  the  county  seat  of  Butte  County  to  Sacramento, 
eighty-six  (86)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  156.    CALAVERAS.    From  the  county  seat  of  Calaveras  County  to  Sac- 
ramento, seventy-three  (73)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330, 

§156.    COLUSA.    From  the  county  seat  of  Colusa  County  to  Sacramento, 

seventy-seven  (77)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  330. 

§157.    CONTRA  COSTA.    From  the  county  seat  of  Contra  Costa  County 

to  Sacramento,  sixty-two  (62)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1876-6,  p.  3;  March  14,  1878,  Code  Amdts.  1877-8,  p.  1;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p.  330. 

§  158.    DEL  NORTE.    From  the  county  seat  of  Del  Norte  County  to  Sac- 
ramento, three  hundred  and  sixty-four  (364)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  8;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  159.    EL  DORADO.    From  the  county  seat  of  £1  Dorado  County  to  Sacra- 
mento, sixty  (60)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  3;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  160.    FRESNO.    From  the  county  seat  of  Fresno  County  to  Sacramento, 

one  hundred  and  sixty-nine  (169)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§161.    GLENN.    From  the  county  seat  of  Glenn  County  to  Sacramento, 

eighty-eight  (88)  miles.* 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  162.    HUMBOLDT.    From  the  county  seat  of  Humboldt  County  to  Sac- 
ramento, three  hundred  and  twelve  (312)  miles. 

History:  Enacted  March  12,  1872;  amended  February  4,  1874,  Code 
Amdts.  1873-4,  p.  61;  Apfil  3,  1876,  Code  Amdts.  1875-6,  p.  4;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  162a.    IMPERIAL.    From  the  county  seat  of  Imperial  County  to  Sacra- 
mento, six  hundred  sixty-one  (661)  miles. 

History:  Enactment  approved  April  1,  1915,  Stats,  and  Amdts.  1915, 
p.  19.    In  effect  August  8,  1915. 

§163.    INYO.    From  the  county  seat  of  Inyo  County  to  Sacramento,  four 

hundred  and  sixty-six  (466)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 
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§  184.    KEEN.    From  the  county  seat  of  Kern  County  to  Sacramento,  two 

hundred  and  seventy-eight  (278)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Oode 
Amdta.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  166.    KINGS.    From  the  county  seat  of  Kings  County  to  Sacramento,  two 

hundred  and  fourteen  (214)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
-  Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  166.    LAKE.    From  the  county  seat  of  Lake  County  to  Sacramento,  one 

hundred  and  sixty  (160)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1003,  Stats,  and  Amdts.  1903,  p.  331. 

§167.    LASSEN.    From  the  county  seat  of  Lassen  County  to  Sacramento, 
two  hundred  and  sixty  (260)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  168.    LOS  ANGELES.    From  the  county  seat  of  Los  Angeles  County  to 

Sacramento,  four  hundred  and  forty-seven  (447)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  169.    MADERA.    From  the  county  seat  of  Madera  County  to  Sacramento, 
oue  hundred  and  forty-seven  (147)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,   1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  170.    MARIN.    From  the  county  seat  of  Marin  County  to  Sacramento,  one 
hundred  and  five  (105)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  331. 

§  171.    MARIPOSA.    From  the  county  seat  of  Mariposa  County  to  Sacra- 
mento, one  hundred  and  eighty  (180)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  4;  March  20,  1903,  Stat*,  and  Amdts.  1903,  p.  332. 

§  172.    MENDOCINO.    From  the  county  seat  of  Mendocino  County  to  Sac- 
ramento, one  hundred  and  fifty  (150)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§173.    MERCED.    From  the  county  seat  of  Merced  County  to  Sacra- 
mento, one  hundred  and  fourteen  (114)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  State,  and  Amdts.  1903,  p.  332. 

§174.    MODOC.    From  the  county  seat  of  Modoc  County  to  Sacramento, 
three  hundred  and  twenty-four  (324)  miles. 

History:     Enacted  March  12,  1872;   amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 


IS  175-185  LEGAL  DISTANCES,  .  [Ft.  II. 

-  §  175.    MONO.    From  the-  county  seat  of  Mono  County  to  Sacramento,  two 

hundred  and  ninety-six  (296)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  176.    MONTEREY.    From  the  county  seat  of  Monterey  County  to  Sacra- 
mento, two  hundred  and  eight  (208)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  177.    NAPA.    From  the  county  seat  of  Napa  County  to  Sacramento,  sixty- 
one  (61)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  178.    NEVADA.    From  the  county  seat  of  Nevada  County  to -Sacramento, 

seventy-seven  (77)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  179.    ORANGE.    From  the  county  seat  of  Orange  County  to  Sacramento, 

four  hundred  and  eighty-one  (481)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  180.    PLACER.    From  the  county  seat  of  Placer  County  to  Sacramento, 

thirty-seven  (37)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332. 

§  181.    PLUMAS.    From  the  county  seat  of  Plumas  County  to  Sacramento, 

one  hundred  and  thirty-six  (136)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  27,  1878,  Code  Amdts.  1877-8,  p.  1;  March  20, 
1903,  State,  and  Amdts.  1903,  p.  332. 

§  182.    RIVERSIDE.    From  the  county  seat  of  Riverside  County  to  Sacra- 
mento, five  hundred  and  twelve  (512)  miles. . 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  5;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  332.    * 

§  183.    SACRAMENTO.    From  the  county  seat  of  Sacramento  [County]  to 

the  state  capitol,  one  (1)  mile. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  184.    SAN  BENITO.    From  the  county  seat  of  San  Benito  County  to  Sacra* 

mento,  one  hundred  and  seventy-three  (173)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§185.    SAN  BERNARDINO.     From  the  county  seat  of  San  Bernardino 
County  to  Sacramento,  five  hundred  and  eight  (508)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  333.    • 
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.  §  186.    SAN  DIEGO.    From  the  county  seat  of  San  Diego  County  to  Sacra- 
mento, five  hundred  and  seventy-three  (573)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  187.    SAN  FRANCISCO.    From  the  city  of  San  Francisco  to  Sacramento, 
ninety  (90)  miles. 

'   History:     Enacted  March  12,  1872;   amended  April  8,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  333.    - 

§  188.    SAN  JOAQUIN.    From  the  county  seat  of  San  Joaquin  County  to 

Sacramento,  forty-eight  (48)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333.      . 

§189.    SAN  LUIS  OBISPO.    From  the  county  seat  of  San  Luis  Obispo 

County  to  Sacramento,  three  hundred  and. forty-three  (343)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333.   - 

§  190.    SAN  MATEO.    From  the  county  seat  of  San  Mateo  County  to  Sacra- 
mento, one  hundred  and  nineteen  (119)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  191.    SANTA  BARBARA.   From  the  county  seat  of  Santa  Barbara  County 

to  Sacramento,  four  hundred  and  sixty  (460)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  192.    SANTA  CLARA.    From  -the  county  seat  of  Santa  Clara  County  to 

Sacramento,  one  hundred  and  twenty-eight  (128)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  193.    SANTA  CRUZ.   From  the  county  seat  of  Santa  Cruz  County  to  Sacra- 
mento, one  hundred  and  ninety-eight  (198)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  6;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  194.    SHASTA.    From  the  county  seat  of  Shasta  County  to  Sacramento, 

one  hundred  and  seventy-one  (171)  miles. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  3;  April  3,  1876,  Code  Amdts.  1875-6,  p.  6;  March  20, 
1903,  Stats,  and  Amdts.  1903,  p..  333. 

§  190.    SIERRA.    From  the  county  seat  of  Sierra  County  to  Sacramento,  one 

hundred  and  nineteen  (119)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 

§  196.    SISKIYOU.     From  the  county  seat  of  Siskiyou  County  to  Sacra- 
mento, two  hundred  and  ninety-five  (295)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  333. 
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-   §  197.    SOLANO.    From  the  county  seat  of  Solano  County  to  Sacramento, 
forty  (40)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  198.    SONOMA.    From  the  county  seat  of  Sonoma  County  to  Sacramento, 
ninety  (90)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  199.    STANISLAUS.    From  the  county  seat  of  Stanislaus  County  to  Sacra- 
mento, seventy-seven  (77)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3V  1876,  Code 
Amdts.  1875-6,  p.  7;  February  15, 1878,  Code  Amdts.  1877-8,  p.  2;  March 
20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§200.    SUTTEE.    From  the  county  seat  of  Sutter  County  to  Sacramento, 

fifty-eight  (58)  miles. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  201.    TEHAMA.    From  the  county  seat  of  Tehama  County  to  Sacramento, 

one  hundred  and  thirty-five  (135)  miles. 

History:     Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  7;  Code 
Amdts.  1876-6,  p.  7;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  202.    TRINITY.    From  the  county  seat  of  Trinity  County  to  Sacramento, 

two  hundred  and  seventeen  (217)  miles. 

History:  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  7;  amended 
March  20,  1908,  Stats,  and  Amdts.  1903,  p.  334. 

§203.    TULAEE.    From  the  county  seat  of  Tulare  County  to  Sacramento, 

two  hundred  and  six  (206)  [miles]. 

History:  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  7;  amended 
March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  204.    TUOLUMNE.    From  the  county  seat  of  Tuolumne  County  to  Sacra- 
mento, one  hundred  and  twenty-five  (125)  miles. 

History:    Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  206.    VENTURA.   From  the  county  seat  of  Ventura  County  to  Sacramento, 
four  hundred  and  ninety  (490)  miles. 

History:    Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  206.    YOLO.   From  the  county  seat  of  Yolo  County  to  Sacramento,  twenty- 
three  (23)  miles. 

History:    Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  207.    YUBA.    From  the  county  seat  of  Yuba  County  to  Sacramento,  fifty- 
two  (52)  miles. 

History:    Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

§  208.    MILEAGE.    When  mileage  is  allowed  by  law  to  any  person,  the  dis- 
tance must  be  computed  as  herein  fixed. 

History:    Enacted  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  334. 

Km  to  Mileage  allowed  lleateaaat-governor,   see,   post,    |  397. 
A»  to  Mileage  allowed  Member*  of  legislature,  see,  post,   8  266. 
Aa  to  mileage  allowed  otaer  ©meers,  see,  post,  88  3798,  8876  and  notes. 
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OF  THE  GOVERNMENT  OF  THE  STATE. 
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TITLE  I. 

PUBLIC  OFFICERS. 

Chapter  I.  Classification  of  Public  Officers,  $  220. 

IX.  Legislative  Officers,  H  225-337. 

TTT.  Executive  Officers,  H  341-719. 

IV.  Judicial  Officers,  I  726. 

V.  Salaries  of  Judicial  Officers,  |!  736-739. 

VI.  Ministerial  Officers  Connected  With  the  Courts,  §|  749-831. 

VTL  General  Provisions  Relative  to  Different  Classes  of  Officers,  %%  841-1033. 


CHAPTER  I. 

CLASSIFICATION  OP  PUBLIC  OPFICEBS. 
§  220.  Classification  of  public  officers. 

§  220.     CLASSIFICATION  OF  PUBLIC  OFFICERS.    The  public  officers  of 
this  state  are  classified  as  follows : 

1.  Legislative ; 

2.  Executive; 

3.  Judicial; 

4.  Ministerial  officers  and  officers  of  the  courts. 

But  this  classification  is  not  to  be  construed  as  defining  the  legal  powers  of 

either  class. 

History:     Enacted  March  12,  1872. 
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PUBLIC  OFFICERS— DE  JUBE  AND 
DE  FACTO. 

I.  Ik  General. 

1.  Definition — Public  office. 

2.  Same — Officer  de  jure — One  who  has 

lawful  right  to  office. 

3.  Same — Officer  de  facto — One  who  exer- 

cises duties  of  an  office. 

4.  Same — Usurper  of  public  office. 

II.  De  Facto  Officers. 

5.  How  regarded — For  advantage  of  pub- 

lic. 

6.  Public    interests    require    validity    of 

acts  of. 

7.  Usurper — Acts  of,  void. 

8.  Legal  office  necessary — There  can  not 

be  a  de  facto  judge,  when. 

9.  Office  having  irregular  existence — Offi- 

cers of;  how  regarded. 

10.  Salary  —  Officer    seeking   salary   must 

show  right  to  office. 

11.  Same — Attached  to  legal  title  of  office. 

12.  Same — Incident  to  title  of  office. 

13.  Same — Is  property  right   of   de  jure 

officer. 

14.  Same — Officer   de   facto    liable   to   de 

jure  officer  for  salary. 

15.  Same— Editorial  note — Change  of  rule 

by  statute. 

16.  Same — Same — As  to  the  case  of  Bled- 

soe v.  Colgan. 

17.  Same — Same — Appeal   from  judgment 

— Effect  if  not  taken  in  ten  days. 

18, 19.  Same — Same  —  Same  —  Though    judg- 
ment adverse  to  incumbent. 

20.  Pleadings — How  right  to  office  raised. 

21.  Same — Injunction  by  officer  in  posses- 
.   sidn. 

22.  Same — Mandamus    to    compel    admis- 

sion. 

23.  Same — Mandamus    for  salary,   allega- 

tions necessary. 

A*  to  distribution  of  powers  of  govern- 
ment, see  Const.  1879,  art.  Ill,  1  Henning's 
General  Laws,  3d  ed.,  p.  xxxv. 

As  to  disqualifications  of  officers,  see, 
post,    §§  841-843. 

As  to  executive  officers,  see,  post,  88  841- 
7.15. 

As  to  Judicial  officers,  see,  post  88  726- 
789. 

As  to  legislative  officers,  see,  post,  88  225- 
804. 

As  to  ministerial  officers,  see,  post, 
88  749-817. 

As  to  presumption  that  official  duty  has 
been  rea-ularly  performed,  see  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.,   6  1963,  subd.  15. 

As  to  presumption  that  person  acting;  as 
public  officer  was  regularly  appointed,   see 

Cohas  v.  Rasin,  8  Cal.  443,  452-458;  Delphi 


School  Diet.  v.  Murray,  53  Cal.  29-30;  see, 
also,  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed., 
8  1963,  subd.  14. 

As  to  sin-nature  of  officer  acting;  ex  officio, 

see,  post,  8  1031. 

As  to  steps  In  the  enactment  of  laws,  see 

Const.  1879,  art.  IV,  88  15,  16,  1  Henning's 
General  Laws,  3d  ed.,  p.  xl. 

As  to  Journal  of  proceeding*  of  each 
house  of  the  legislature,  see  Const.  1879, 
art.  IV,  8  10,  1  Henning's  General  Laws,  3d 
ed.,  p.  xl. 

I.     IN  GENERAL. 

1.  Definition — Public  office. — Public  of- 
fice has  respect  to  permanent  trust  to  be 
exercised  in  behalf  of  government,  or  of  all 
citizens  who  may  need  intervention  of  pub- 
lic functionary,  and  in  all  matters  within 
range  of  duties  pertaining  to  character  of 
trust.  It  means  right  to  exercise  generally, 
and  in  all  proper  cases,  functions  of  public 
trust  or  employment  and  to  receive  fees 
and  emoluments  belonging  to  it,  and  to 
hold  place  and  perform  duty  for  term  and 
by  tenure  prescribed  by  law. — Patton  v. 
Board  of  Health,  127  Cal.  388,  393,  394,  78 
Am.  St.  Rep.  66,  59  Pac.  702.  See  Vaughn 
v.  English,  8  Cal.  89,  40.  Mich.  People 
ex  rel.  Throop  v.  Langdon,  40  Mich.  673. 
If.  Y.  In  re  Hathaway,  71  N.  Y.  238.  If.  C- 
State  ex  rel.  Clark  v.  Stanley,  66  N.  C.  59,  8 
Am.  Rep.  488. 

2.  Same  Officer  de  Jure— One  who  ha» 
lawful  rlgrht  to  office,  but  who  has  either 
been  ousted  from  possession  or  has  never 
actually  taken  possession  of  office. — Ham- 
lin v.  Kassafer,  15  Ore.  456,  3  Am.  St.  Rep. 
176,  15  Pac.  778. 

3.  Same— Officer  de  facto— One  who  ex- 
ercises duties  of  an  office  under  color  of 
an  appointment  or  election  to  that  office. — 
Hamlin  v.  Kassafer,  15  Ore.  456,  3  Am.  St. 
Rep.  176,  16   Pac.   778. 

4.  Same— Usurper  of  public  office  is  one 

who  undertakes  to  act  without  any  color 
of  right. — Hamlin  v.  Kassafer,  15  Ore.  456. 
3  Am.  St.  Rep.  176.  15  Pac.  778. 

II.     DE  FACTO  OFFICERS. 

5.  How  regarded — For  advantage  of  pub- 
lic—One exercising  power  of  office  without 
authority  is  regarded  as  de  facto  officer,  not 
for  his  protection  or  advantage,  but  for 
protection  of  public. — People  ex  rel.  Cul- 
bertson  v.  Potter,  63  Cal.  127,  128;  McCue 
v.  County  of  Wapello,  51  Iowa  60,  50  N.  W. 
488. 

6.  Public  Interest  requires  validity  of 
nets  of. — Public  interests  require  that  acta 
of  a  de  facto  public  officer  done  in  good 
faith  and  under  color  of  title,  be  respected 
and  that  third  persons  can  not  question 
their  validity  by  impeaching  his  title  to 
office. — Dorsey  v.  Smyth,  28  Cal.  21,  25. 

7.  Usurper— Acts  of  usurper  void  ab- 
solutely.— People  ex  rel.  Norfleet  v.  Staton, 
73  N.  C.  546.  21  Am.  Rep.  479;  Plymouth  V. 
Painter,  17  Conn.  685,  44  Am.  Dec.  674. 
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8.  Legal  office  necessary  —  There  can 
»ot  be  ale  facto  Judge  ef  a  court  having 
m»  exJateaee?  and  his  acts  may  be  ques- 
tioned collaterally. — People  v.  Toal,  85  Cal. 
333,  338.  24  Pac  60S. 


•.  Office  having  Irregular  existence— Of- 
ftcera  of,  how  regarded-— -Office  having  an 
irregular,  or  potential  existence,  as  distin- 
guished from  a  non-existing  office,  or  one 
Toid  in  its  creation,  incumbent  is  a  de 
facto  officer.  If  such  an  office  has  been 
even  colorably  created,  then  any  irregu- 
larity which  does  not  render  creation  of 
office  void  can  not  be  availed  of. — Buck  v. 
City  of  Eureka,  109  Cal.  604,  614,  30  L.  R. 
A.  409,  42  Pac.  243.  See  People  v.  Toal,  85 
Cal.  333,  24  Pac.  608;  Ex  parte  Giambonini, 
117  Cal.  573,  575,  49  Pac.  732. 

It).     Salary  — O Acer  seeking  emoluments 

•f  oflee  must  show  his  right  to  possession 
of  office. — People  ez  rel.  Culbertson  v.  Pot- 
ter. 63  Cal.  127,  128.  See  Dorsey  v.  Smyth, 
28  Cal.  21;  Burke  v.  Edgar,  67  Cal.  182,  183, 
7  Pac.  488;  Ward  v.  Marshall,  96  Cal.  155, 
159,  21  Am.  St  Rep.  198,  30  Pac.  1113; 
Adams  v.  Doyle,  139  Cal.  678,  680,  73  Pac. 
582;  Andrews  v.  Portland,  79  Me.  484,  10 
Am.  8t-  Rep.  280,  10  Atl.  458;  Fitzsimmons 
v.  City  of  Brooklyn,  102  N.  Y.  536,  56  Am. 
Rep.  835,  7  N.  E.  787. 


11.     Same — Attached  to  legal  title  of  ©f- 

>. — Right  to  receive  salary  is  an  inci- 
dent which  attaches  Itself  to  the  legal  title 
to  the  office. — Ward  v.  Marshall,  96  Cal.  155, 
159.  31  Am.  St.  Rep.  198,  30  Pac.  1113.  See 
8tratton  v.  Oulton,  28  Cal.  44,  51;  Carroll 
v.  Siebenthaler,  87  Cal.  193,  195;  People 
ez  rel  Culbertson  v.  Potter,  63  Cal.  127, 
128;  Burke  v.  Edgar,  67  Cal.  182,  184,  7  Pac. 
488. 


Same— Incident    to    title    of    office. — 

Salary  is  Incident  to  title  to  public  office  to 
which  It  is  annezed,  and  not  to  its  occupa- 
tion and  exercise. — Dorsey  y.  Smyth,  28  Cal. 
21.  26. 

13.  Same— la  property  right  of  de  Jure 
•Ameer. — Salary  of  de  jure  officer  ousted 
from  office  is  a  property  right  which  de- 
mands protection.  Officer  de  facto  can  not 
recover  emoluments  to  which  de  Jure  offi- 
cer is  entitled.  Actual  incumbency  merely 
gives  no  right  of  recovery. — People  ex  rel. 
Culbertson  v.  Potter,  63  Cal.  127,  128.  See 
Dorsey  v.  Smyth,  28  Cal.  21;  Stephens  v. 
Campbell,   67   Ark.    484,    492,    65    S.    W.    856. 

14.  same— -Officer  de  faeto  liable  to  de 
Jsnrv  •fleer  for  salary. — Officer  de  facto  re- 
ceiving emoluments  of  office  is  liable  to 
officer  de  jure  in  action  for  money  had  and 
received. — Douglass  v.  State.  31  Ind.  429, 
427.  442;  State  ez  rel.  Worrell  v.  Carr,  129 
Ind.  44.  57,  28  Am.  St.  Rep.  163,  174,  28  N. 
E.  88;  McCue  v.  County  of  Wapello,  66  Iowa 
•98.  704,  41  Am.  Rep.  134,  139,  10  N.  W. 
248;  Auditors  v.  Benoit,  20  Mich.  176,  192, 
4  Am.  Rep.  382. 

15.  Same  —  Editorial  note  — Change  la 
rale  —  Amendment   of  statute.  —  The    early 


w 


rule,  and  the  one  which  has  heretofore  been 
followed,  was  that  the  de  Jure  officer  only 
was  entitled  to  salary  of  the  office  and  that 
the  de  facto  officer  was  not  entitled  to 
receive  any  of  the  emoluments  thereof,  for 
reason  that  they  were  the  property  of  the 
de  jure  officer.  Section  nine  hundred  and 
thirty-six  of  this  code,  as  amended  in*  1891, 
has  changed  this  rule  so  that  now  any 
one  who  holds  certificate  of  election  or. 
commission  of  office  (whether  or  not  same 
may  be  valid  or  invalid),  and  who  also 
performs  duties  of  office,  is  entitled  to  re- 
ceive salary  attached  thereto,  notwithstand- 
ing contest.  This  matter  was  first  brought 
up  officially  in  case  of  McCabe  v.  Short- 
ridge  (not  reported),  in  contest  for  office 
of  building  and  loan  commissioner.  Mc- 
Cabe was  the  duly  appointed  and  acting 
commissioner  but  Shortridge  received  com- 
mission of  office  before  ezpiration  of  Mc- 
Cabe's  term.  McCabe  was  ousted  from 
office  and  brought  mandamus  proceedings 
against  state  controller  for  his  salary. 
Judgment  went  in  his  favor  and  pending 
appeal  by  Shortridge  state  cntroller  re- 
quested attorney-general's  opinion  as  to 
who  was  entitled  to  salary,  Shortridge  per- 
forming duties  of  office.  The  opinion  of  At- 
torney-General Tirey  L.  Ford,  dated  April 
12,  1902,  after  stating  facts,  is  as  follows: 
"In  People  ez  rel.  Culbertson  v.  Potter, 
63  Cal.  127  (1883),  judgment  was  rendered 
against  incumbent  ousting  him  from  office, 
and  instead  of  surrendering  office  he  ap- 
pealed. The  Judgment  was  affirmed  and 
incumbent  sought  to  recover  his  salary  dur- 
ing pendency  of  appeal.  The  court  held 
that  Incumbent  was  an  officer  de  facto  and 
was  not  entitled  to  salary  as  against  the 
officer  de  jure,  and  that  rule  had  not  been 
changed  by  section  936  of  Political  Code. 
See  also  Burke  v.  Edgar,  67  Qal.  182,  184. 
7  Pac.  488.  These  decisions  were  prior  to 
amendment  of  section  936  in  1891.  Prior 
to  said  amendment  judgment  decreeing 
right  to  an  office  would  not  protect  officer 
who  paid  a  salary  to  person  in  whose 
favor  judgment  was  rendered  if  judgment 
was  reversed  on  appeal.  This  was  because 
salary  followed  the  de  Jure  title  to  office 
and  proceeding  was  not  finally  determined 
until  judgment  was  affirmed  or  sooner  sat-, 
isfled.  Section  one  thousand  and  forty- 
nine  Code  of  Civil  Procedure,  In  re  Blythe, 
99  Cal.  472,  34  Pac.  108;  Naftzger  v.  Gregg, 
99  Cal.  83,  33  Pac.  767;  Story  v.  Story,  100 
Cal.  41,  42,  34  Pac.  675;  Brown  v.  Camp- 
bell, 100  Cal.  635,  647,  38  Am.  Rep.  314,  35 
Pac.  433.  With  this  rule  of  law  well  settled 
the  legislature  of  1891  met,  and  evidently 
realising  the  hardship  resulting  in  applica- 
tion of  rule  hereinabove  referred  to, 
amended  the  law.  As  stated,  the  rule  of 
April,  1891,  included  within  its  operation  all 
classes  of  cases  whether  claimant  held  his 
office  pending  appeal  by  virtue  of  judg- 
ment, or  by  virtue  of  certificate  of  appoint- 
ment, or  by  virtue  of  commission  of  office. 
The    section   as    amended    had    this    clause 
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added  to  it:  'Provided,  however,  that  this 
Rection  shall  not  be  construed  to  apply  to 
any  party  to  any  contest  or  proceeding  now 
pending"  or  hereafter  Instituted  who  holds 
a  certificate  of  election  or  commission  of 
office,  and  discharges  the  duties  of  the 
office;  but  such  party  shall  receive  the  sal- 
ary of  such  office  the  same  as  if  no  contest 
or  proceeding  was  pending.'  Assuming  then 
that  title  to  office  of  building  and  loan  com- 
missioner is  contested  in  proceedings  which 
have  been  brought,  it  seems  perfectly  clear 
that  proceedings  are  still  pending  within 
proviso  of  section  936  as  amended,  and 
that  after  appeal  from  Judgment  is  effected 
parties  are  in  same  situation  as  they  were 
prior  to  judgment.  As  Shortridge  has  com- 
mission of  office,  and  is  in  fact  perform- 
ing Its  duties,  I  am  of  opinion  that  you 
should  pay  Mr.  Shortridge  the  salary." 
This  view  of  the  law  wan  subsequently 
affirmed  in  cases  of  Wilson  v.  Fisher,  140 
Cal.  188,  73  Pac.  850,  and  Anderson  v. 
Browning,   140  CaL  222,  73  Pac.   986. 

16.  Same— Same— A»  to  the  case  of  Bled- 
soe v.  Colgnn,  138  Cal.  34,  70  Pac.  924, 
shows  a  peculiar  condition  arising  under 
section  936.  Because  of  a  tie  vote  for  su- 
perior judge  no  certificate  of  election  was 
Issued.  Bledsoe  was  successful  in  his  con- 
test for  the  office  and  supreme  court 
affirmed  his  position.  In  mandamus  pro- 
ceedings for  recovery  of  his  salary  for 
period  of  time  covered  by  the  appeal  taken 
In  contest  proceedings,  the  court  held 
(Chief  Justice  Beatty  dissenting),  that  al- 
though Bledsoe  had  recovered  judgment  in 
lower  court,  and  then  duly  qualified  and 
performed  all  duties  of  the  office  pending 
appeal,  which  was  affirmed  in  his  favor, 
yet  he  was  not  entitled  to  the'  salary  for 
reason  that  he  had  no  certificate  of  election 
or  commission  of  office. 


entitled    to    draw    the    salary    during    the 
appeal.— See,    also,    Wilson    v.a  Fisher,    140. 
Cal.  188,   73  Pac.  850;  Anderson  v.   Brown- 
ing, 140  Cal.  222,  73  Pac.  986. 


17.     Same— Same— Appeal  from  judgment 
— Effect  If  not  taken  In  ten   day*. — In   the 

late  case  of  Wilson  v.  Fisher,  148  Cal. 
13,  82  Pac.  421,  it  was  held  that  where 
title  to  office  of  an  incumbent  holding  a 
commission  of  office,  was  contested  and 
judgment  went  against  incumbent,  a  fail- 
ure to  appeal  within  ten  days  from  a  date 
of  judgment  rendered  commission  invalid 
and  of  no  further  legal  effect,  and  that  no 
subsequent  appeal  could  restore  such  com- 
mission to  its  original  status  (Code  Civ. 
Proc,  1*1127).  Therefore,  although  incum- 
bent subsequently  appealed  and  continued 
to  perform  duties  of  the  office,  he  was  not 


18.  Same— Same  —  Same  —  Though  Judg- 
ment  In   content   la   adverse   to   Incumbent, 

yet  if  he  appeals  within  ten  days,  the  ef- 
fect of  the  judgment  Is  stayed  and  the 
commission  of  election  is  left  unimpaired. 
— Anderson  v.  Browning,  140  Cal.  222,  73 
Pac.  986. 

19.  And  in  such  cases  the  drawing  of 
the  warrant  by  the  auditor  and  the  payment 
of  it  by  the  treasurer,  would  relieve  such 
officers  and  their  bondsmen  from  all  further 
responsibility. — Wilson  v.  Fisher,  140  CaL 
188,  78  Pac.  860. 

90.  Pleading— How  right  to  olee  raised. 
— Eligibility  to  public  office  can  only  be 
raised  by  direct  proceedings  to  contest  elec- 
tion, or  by  writ  of  quo  warranto. — Satterlee 
v.  San  Francisco,  28  Cal.  314,  315-321. 

91.  Same— Injunction  by  omeer  la  pos- 
aeaalon. — Court  of  equity  has  no  jurisdiction 
to  try  title  to  public  office,  yet  principle  is 
well  established  that,  where  there  Is  a 
contest  between  two  persons,  both  claim- 
ing to  be  entitled  to  the  same  office,  a  court 
of  equity  will,  by  injunction,  protect  the 
officer  in  possession  as  against  the  interfer- 
ence of  an  adverse  claimant  until  the  latter 
has  established  his  title  by  appropriate  pro- 
ceedings at  law,  vis.,  by  the  prosecution  of 
a  writ  of  quo  warranto. — Ind.  City  of  Hunt- 
ington v.  Cast,  149  Ind.  256,  48  N.  E.  1025; 
Parsons  v.  Durand,  150  Ind.  203,  49  N.  E. 
1047.  Iowa.  State  ex  rel.  Deal  v.  Alexander, 
107  Iowa  177,  77  N.  W.  841.  Kan.  Brady  v. 
Sweetland,  13  Kan.  41.  Onto.  Reemelin  v. 
Mosby,  47  Ohio  St.  570,  26  N.  E.  717. 

22.  Same-— Mandamus  to  compel  admis- 
sion.— The  writ  of  mandamus  may  issue  in 
this  state  "to  compel  the  admission  of  a 
party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from 
which  he  is  unlawfully  precluded." — Ken- 
nedy v.  Board  of  Education,  82  Cal.  483, 
491,  22  Pac.   1042. 

See  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed., 
§  1085  and  note. 

23.  Same— Mandamns  for  salary,  allega- 
tions necessary. — In  mandamus  proceedings 
by  public  officer  for  recovery  of  salary,  pe- 
tition, must  allege  due  appointment  to  posi- 
tion. Allegation  that  he  fulfilled  the  duties 
of  the  office  is  insufficient. — Burke  v.  Edgar, 
67  Cal.  182,  183,  7  Pac  488. 
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CHAPTER  II. 

LEGISLATIVE  OFFICERS. 

Article  L  Number,  designation,  term  of  office,  and  election  of  members,  %%  225-230. 

IL  Meeting  and  organization  of  the  legislature,  %%  235-244. 

HE.  Number,  designation,  election,  and  appointment  of  officers  and  employees  of  the 

legislature,  If  245-250. 

IV.  Powers  and  duties  of  officers  and  employees  of  the  legislature,  ||  252-261. 

V.  Compensation  of  members,  officers,  and  employees  of  the  legislature,  ||  266-269. 

"VX  Contesting  elections  for  members  of  the  legislature,  ||  273-283. 

VLL  Contesting  election  for  governor  or  lieutenant-governor,  §§  288-295.     [Repealed.] 

VHL  Attendance  and  examination  of  witnesses  before  the  legislature  and  committees 
thereof,  ||  300-304. 

IX.  Enactment  of  statutes,  |§  309-313. 

X.  Promulgation  of  statutes,  |  318. 

XL  Operation  of  statutes,  M  323-330. 

XIL  Public  reports,  SS  332-337. 


ARTICLE  L 

NUMBER,  DESIGNATION,  TEEM  OP  OFFICE,  AND  ELECTION  OF  MEMBERS  OP 

THE  LEGISLATURE. 

0 

I  225.  Number  and  designation. 
|  226.  Term  of  office. 
|  227.  Election  of  senators. 
§  228.  Election  of  assemblymen. 
|  229.  Change  of  precinct  boundaries. 

|  230.  Apportionment  of  members  of  the  assembly.     [Repealed.] 

* 

§225.     NUMBER  AND  DESIGNATION.    The  legislature  consists  of : 

*  1.  Forty  senators ;  and, 

2.  Eighty  members  of  the  assembly. 

History:     Enacted  March  12,  1872. 

LEGISLATIVE    OFFICERS— LEGI8LA-  9.  Can  not  transfer  responsibility. 

TIVE  RECORD.  10.  Can  not  pass  declaratory  act. 

L  Ik  General.  11.  May  sometimes  grant  rights  by  con- 
L  Our   government   a   representative   re-  sent. 

public.  jj^  Legislative  Records. 

2.  Power  and  responsibility  of  legislature.      U- 15    Act  properly  enrolled^  ^  conclu8ive. 

3.  Legislative  department  of  our  state.  ^  1?    Can  not  gQ  behind  journalfU 

*  ^wL^o^^ined   °£  member8~By  18.  Enrolled  act  of  Congress  conclusive. 

5.  wL^latuwmay  do.  19'  *£lX2l  °'  Validity"Where  J0Ur* 
XL  Leoislatueb— Powers  and  Restrictions.  20.  Same—Arkansas  rule,  contrary. 

6.  Can  not  exercise  judicial  functions.  21.  Fraud  in  passage  of  act— Can  not  be 

7.  Can  not  delegate  powers.  inquired  into. 

8.  Can  not  devest  itself  of  proper  func-  22.  Motives  of  senators  for  passing  set — 

.tiaaSfc  Can  not  be  inquired  into. 

77 


legislative:   officers-^in   general. 


fPt.  III,TIt.l. 


I.     IN  GENERAL. 

As  to  legislative  power  of  etate  vested  In 
senate  aad  assembly,  see  Const.  1879,  art. 
IV,  §  1;  Henning's  General  Laws,  3d  ed., 
p.   xxxvi. 

As  to  number  of  members  of  legislature, 

see  Const.  1879,  art.  IV,  9  5;  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  xxxix. 

Legislature  ean  not  exercise  executive  or 
judicial  functions  except  where  expressly 
directed  or  permitted  by  the  constitution. — 
Const.  1879,  art.  Ill,  §  1;  Henningr's  General 
Laws,  3d  ed.,  p.  xxxv. 

1.  Our  government  la  a  representative 
republic,  not  a  simple  democracy.  When- 
ever it  shall  be  transferred  into  the  latter — 
as   we  are   taught   by  examples   of  history 

: — tyranny  of  changeable  majority  will  soon 
drive  honest  men  to  seek  refuge  beneath 
despotism  of  single  ruler.  To  become  law 
an  act  must  be  passed  through  both  houses 
of  legislature,  be  signed  by  president  of 
senate  and  speaker  of  assembly  and  be 
approved  by  governor;  or  if  vetoed  by  exec- 
utive must  again  be  passed  by  constitu- 
tional majority.  Thus  and  thus  only  can 
general  statute  be  passed. — Ex  parte  Wall, 
48  Cal.  279,  814,  17  Am.  ltep.  425. 

2.  Power  and  responsibility  of  legisla- 
ture.— While  the  power  and  responsibility 
of  legislation  remain  where  constitution 
has  placed  them,  proposed  measure,  before 
it  can  become  law,  must  pass  through 
ordeal  *of  public  and  deliberate  discussion 
in  legislature.  Public  opinion  will  prevail; 
but  It  will  be  an  enlightened,  deliberate, 
permanent  and  organically  expressed  public 
opinion.  It  is  this  opinion  alone  which  con- 
stitution designed  should  govern.  Such  gov- 
ernment secures  deliberation  and  responsi- 
bility to  legislation  and  affords  protection 
against  despotism  of  official  rulers  on  'one 
hand  and  of  irresponsibility  of  numerical 
majorities  on  other.  It  has  been  appropri- 
ately termed  "flower  of  modern  civiliza- 
tion."—Ex  parte  Wall,  48  Cal.  279,  814,  17 
Am.  Rep.  425. 

3.  Legislative  department  of  our  state 
government  is  not,  like  the  Congress  of  the 
United  States,  restricted  in  its  sphere  of 
action  by  fixed  charter  of  delegated  powers. 
Its  power  represents  independent  sover- 
eignty of  people  of  state  and  is  supreme 
and  unlimited  in  all  legitimate  subject- 
matters  of  legislation,  and  controlled  only 
by  such  restrictions  as  are  imposes!  by 
organic  law  of  state. — Beals  v.  Amador 
County,  35  Cal.   624,   630. 

4.  Same— Qualification  of  members  — By 
whom  determined. — The  constitution  of  the 
state  (article  IV,  section  7)  reads  as  fol- 
lows: "Each  house  shall  choose  its  officers, 
and  judge  of  the  qualifications,  elections, 
and  returns  of  its  members."  By  that  arti- 
cle the  assembly  is  made  the  exclusive 
judge  of  the  qualifications  of  its  members. 
The  law  providing  for  an  official  ballot  can 
not  be  held  to  have  changed  the  intent  of 


the  people  in  adopting  that  constitutional 
provision  that  the  assembly  should  be  the 
sole  and  exclusive  judge  of  the  eligibility 
of  those  whose  election  is  properly  certified. 
For  the  supreme  court  to  undertake  to  try 
the  question  of  eligibility  and  to  deprive 
the  candidate  of  any  chance  to  be  elected 
would  simply  be  to  usurp  the  jurisdiction 
of  the  assembly. — Allen  v.  lie  Ian  de  164 
Cal.   1.  127  Pac.  643. 

5.  Proposition    that    legislature    may   do 
any  act  not  .prohibited  by  the  constitution. 

Is  to  be  taken  with  the  condition  that  the 
act  must  be  legislative.  The  constitution 
distributes  all  the  power  of  the  government 
among  the  three  departments.  We  are  not 
convinced  that  an  assembly  can  exercise 
any  other  than  legislative  power;  that 
power  they  must  exercise.  We  doubt  that 
there  is  any  vague,  indeterminate  realdium 
of  power  which  is  sovereign,  but  neither 
legislative,  executive,  nor  judicial.  If  there 
be,  we  incline  to  believe  that  It  remains 
with  the  people,  and  can  no  more  be 
claimed  by  one  than  by  another  department 
of    the    government. — Houghton    v.    Austin, 

47  Cal.   646,   654. 

II.     LEGISLATURE  —  POWERS    AND    RE- 
STRICTIONS. 

6.  Can    not    exercise    Judicial    functions 

under  the  constitution. — Guy  v.  Hermance, 
6  Cal.  73,  74,  63  Am.  Dec.  85. 

7.  Cnn  not  delegate  powers. — Delegation 
of  power  to  make  laws'  conferred  by  the 
constitution  on  the  legislature  can  not  be 
made  by  the  legislature  to  the  people  of 
the  state,  or  to  any  portion  of  the  people 
— Ex  parte  Wall,  48  Cal.  279-313,  17  Am. 
Rep.  426;  People  v.  Parks,  68  Cal.  624.  G44: 
Miller  v.  Dunn,  72  Cal.  462,  470,  1  Am.  St. 
Rep.  67,  14  Pac.  27;  Ex  parte  Anderson,  134 
Cal.  69,  72,  86  Am.  St.  Rep.  236,  66  Pac.   194. 

8.  Can  not  devest  itself  of  proper  func- 
tions.— Legislature  may  not  devest  itself  of 
its  proper  functions  or  delegate  its  general 
legislative  authority,  yet  it  may  still  au- 
thorize others  to  do  those  things  which  iv 
might  properly,  yet  can  not  understand - 
lngly  or  advantageously,  do  itself. — Upham 
v.  Supervisors,  8  Cal.  378,  384;  People  v. 
Nally,  49  Cal.  478,  480;  People  ex  rel.  Graves 
v.  McFadden,  81  Cal.  489,  494,  15  Am.  St. 
Rep.  66,  22  Pac.  851.  See  Houghton  v. 
Austin,   47   Cal.   646,   655   et  Beq. 

V.  Can  not  transfer  responsibility. — Leg- 
islature can  not  transfer  to  others  the 
responsibility  of  deciding  what  legislation 
is  expedient  and  proper,  with  reference 
either  to  present  conditions  or  future  con- 
tingencies. To  say  that  the  legislators 
may  deem  a  law  to  be  expedient  provided 
the  people  shall  deem  it  expedient.  Is  to 
suggest  an  abandonment  of  the  legislative 
function  by  those  to  whose  wisdom  and 
patriotism  the  constitution  has  intrusted 
the  prerogative  of  determining  whether  a, 
law  is,-  or  is  not,  expedient. — Ex  parte  Wall, 

48  Cal.  279,  315,  17  Am.  Rep.  425. 
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.    It).    Can  aot 

lature  can  not  pass  any  act  declaratory  of 
,what  law  was  before  its  passage  bo  as  to 
jgire  It  any  binding;  weight  in  the  courts.— 
Pryor  t.  Downey,  50  Cal.  388,  408,  19  Am. 
Rep.    fttt. 


.  11.  May  sossetflsaes  great  rights  by  eoa- 
aeat. — Legislative  act  which  has  effect  of 
allowing:  defendant  new  trial  in  an  action 
In  which  the  state  is  plaintiff,  is  but  a  con- 
sent on  part  of  an  interested  party,  and  is 
not  exercising  judicial  functions,  while  if 
action  had  been  between  private  individ- 
uals, act  would  have  been  unconstitutional. 
— People  y.  Frlsbie,  26  Cal.  135,  139. 

ni.     LEGISLATIVE  RECORDS. 

*    12.     Act  properly  enrolled,  etc.  — >  Coacla- 

alve. — Act  properly  enrolled,  authenticated, 
and  deposited  with  the  secretary  of  state, 
conclusive  evidence  of  legislative  will  at 
time  of  its  passage. — People  v.  Burt,  48  Cal. 
560,  564.  To  the  same  effect:  Sherman  v. 
Story,  SO  Cal.  263,  266,  89  Am.  Dec.  9?;  Oro- 
vllle  R.  Co.  v.  Plumas  Co.,  37  Cal.  364; 
Karpending  v.  Haight,  39  Cal.  189,  2  Am. 
Hep.  432;  Oakland  Paving  Co.  v.  Hilton,  69 
Cal.  479,  11  Pac.  3;  People  v.  Dunn,  80  Cal. 
Ill,  13  Am.  St.  Rep.  118,  22  Pac.  140;  Hale 
v.  McGettigan,  114  Cal.  112,  114,  116,  45 
Pac.  1049;  County  of  Yolo  v.  Colgan,  132 
Cal.  265.  84  Am.  St.  Rep.  41,  64  Pac.   403. 

13.  Weill  v.  Ken  field,  54  Cal.  Ill;  Steven- 
son y.  Colgan,  91  Cal.  649,  651,  652,  25  Am. 
St.   Rep.  230,  14  L.  R.  A.   459,  27   Pac.  1089. 

14.  Approved:  The  ruling  of  the  main 
case  was  approved  in  the  following  cases, 
to  the  extent  that  the  Journals  were  not 
admitted  to  attack  the  validity  of  the  law. 
See  lad.  Board  of  Commissioners  v.  Bur- 
ford.  93  Ind.  385.  Miss.  Ex  parte  Wren,  63 
Miss.  512,  533,  56  Am.  Rep.  826,  830.  Wash. 
State  ex  rel.  Reed  v.  Jones,  6  Wash.  452. 
476,  34  Pac.  201.  Fed.  Field  v.  Clark,  143 
U.  S.  649,  676,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.   495. 

15.  Compare i  Chicot  Co.  v.  Davies,  40 
Ark.    210. 


16w  Oaa  let  go  beaiad  loartnls^— Inad- 
missible to  go  behind  journals  of  the  senate 
or  assembly  and  receive  evidence,  documen- 
tary or  parol,  for  the  purpose  of  impeach- 
ing the  validity  of  an  act. — Sherman  v. 
Story,  80  Cal.  253,  256,  89  Am.  Dec.  93. 

17.  Compare i  Fowler  v.  Pierce,  2  Cal. 
166;  San  Mateo  Co.  v.  Southern  Pac.  R.  Co., 
8  Sawy.  C;  C.  238,  293,  294,  13  Fed.  722,  767: 
See  People  v.  Dunn,  80  Cal.  211,  13  Am.  St. 
Rep.  118,  22  Pac.  140. 

18.  Enrolled  act  of  Congress  fs  conclu- 
sive, and  it  is  not  competent  to  show  from 
the  journal  of  either  house  of  Congress  thai 
an  act  duly  authenticated,  approved,  and 
deposited  did  not  pass  in  the  precise  form 
in  which  it  was  signed  by  the  presiding 
officers  of  the  two  houses  and  signed  by  the 
President.— Field  v.  Clark,  143  U.  S.  649,  36 
L.  ed.  311,  12  Sup.  Ct.  Rep.  495. 

IP.  Presamptloa  of  validity  —  "Where 
journal  silent. — Where  journal  is  silent,  the 
presumption  in  favor  of  .the  regularity  of 
the  passage  and  of  its  validity  as  a  law, 
will  prevail. — People  v.  Dunn,  80  Cal.  211, 
213,  13  Am.  St.  Rep.  118,  22  Pac.  140;  Hale 
v.  McGettigan,  114  Cal.  112-114,  46  Pac.  1049. 

20.  Same  —  Arkansas    rale,    contrary. — 

Legislative  journals,  records,  and  files  in 
office  of  secretary  of  state  may  be  looked 
into  in  order  to  ascertain  whether  or  not 
an  act  was  properly  passed. — Chicot  County 
v,  Davies,  40  Ark.  210. 

21.  Fraud  la  passage  of  act— Can  not  be 
inquired  into. — Question  of  fraud  in  pro- 
curing passage  of  statute  can  not  be  in- 
quired Into  in  mandamus  proceedings  to 
compel  supervisors  to  obey  statute. — Oro- 
ville  &  V.  R.  Co.  v.  Supervisors,  37  Cal.  355. 

22.  Motives  of  senators  for  passing  act- 
Can  not  be  inquired  lato. — Motives  of  sen- 
ators in  regard  to  their  proceedings  can 
not  be  inquired  Into  in  mandamus  proceed- 
ings to  compel  governor  .to  authenticate  a 
statute. — Harpending  v.  Haight,  39  Cal.  189, 
202,  2  Am.  Rep.  432,  429. 


§  226.    TERM  OF  OFFICE.    The  term  of  office  of  a  senator  is  four  years ;  of 

a  member  of  the  assembly,  two  years. 

History:     Enacted  March  12,  1872. 

Am  *•  terai  of  ossce  of  members  of  legislature,  see  Const.   1879,  art.  IV,   ||  3-5,  1  Hen* 
■ting's  General  Laws,  8d  ed.,  p.  xxxix. 
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227-28*  LEGISLATIVE  OFFICERS— ELECTION  OF.  fPt.  Ill,  Tit.  I. 

§  227.  ELECTION  OF  SENATORS.  At  the  general  election  in  the  year 
nineteen  hundred  and  eight,  and  every  four  years  thereafter,  a  senator  shall  be 
elected  in  each  odd-numbered  senatorial  district  constituted  in  section  seventy- 
eight  of  this  code.  At  the  general  election  in  the  year  nineteen  hundred  and 
ten,  and  every  four  years  thereafter,  a  senator  shall  be  elected  in  each  even- 
numbered  district  constituted  in  section  seventy-eight  of  this  code. 

History:  Enacted  March  12,  1872,  founded  upon  Act  May  18,  1861 
(Stats.  1861,  p.  535),  as  amended  Act  April  27,  1863  (Stats.  1863,  p. 
704),  and  Act  January  15,  1864,  Stats.  1863-4,  p.  15;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  613,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  20. 

A  codification  of  5  3  Act  March  21,  1901,  Stats,  and  Amdts.  1901, 
p.  547,  Hen.  G.  L.,  p.  678. 

Section*  227-280  are  still  in  force.  They  (Stats,  and  Amdts.  1911,  Extra  Session* 
were  superseded  but  not  repealed,  by  act  pp.  140,  164);  and  the  provisions  of  sec- 
March  21,  1901  (Stats,  and  Amdts.  1901,  tions  78  and  90,  ante,  as  promulgated  in  the 
pp.  535  et  seq.);  which  latter  act  was  itself  act  of  January  2,  1912,  do  not  abrogate, 
repealed  by  act  approved  January  2,   1912  supersede,  or  repeal  the  above  sections. 

§  228.  ELECTION  OF  ASSEMBLYMEN.  At  the  general  election  in  the 
year  nineteen  hundred  and  eight  and  every  two  years  thereafter,  a  member  of 
the  assembly  shall  be  elected  in  each  of  the  assembly  districts  constituted  by 
section  ninety  of  this  code. 

History:  Enacted  March  12,  1872,  founded  upon  Act  May  18,  1861 
(Stats.  1861,  p.  636),  as  amended  Act  April  27,  1863  (Stats.  1863,  p. 
704),  and  Act  January  16, 1864  (Stats.  1863-4,  p.  16) ;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  613,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  20. 

A  codification  of  §  4  Act  March  21,  1901,  Stats,  and  Amdts.  1901, 
p.  647,  Hen.  G.  L.,  p.  678. 

See,  ante,  5  227  and  note. 

§  229.  CHANGE  OF  PRECINCT  BOUNDARIES.  Neither  boards  of  super- 
visors, municipal  officers,  nor  any  other  officer  or  officers,  shall  have  the  power 
to  alter  the  boundaries  of  any  township,  ward,  election  precinct,  or  other  local 
subdivision,  of  any  county,  city  and  county,  city,  or  town,  so  as  to  change  the- 
boundaries  of  any -senatorial  or  assembly  district  as  constituted  and  defined  iit 
Chapter  II  of  Title  I  of  Part  II  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  613,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  20. 

A  codification  of  5  5  Act  March  21,  1901,  Stats,  and  Amdts.  1901, 
p.  547,  Hen.  G.  L.,  p.  678. 

See,  ante,  S  227  and  note. 

§230.    APPORTIONMENT  OF  MEMBERS  OF  ASSEMBLY.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  613,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  20. 

See,  ante,  8  227  and  note.  position  of  territory,  see  Henningr's  General! 

As  to  Klamath  county  boundary,  and  dis-       Laws,  3d  ed.,  p.  468  and  note. 
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ARTICLE  IL 

MEETING  AND  ORGANIZATION  OF  THE  LEGISLATURE. 

1 235.  Time  and  plaee  of  meeting  of  legislature. 
§236.  Certificate  of  election  evidence  of  right  to  seat. 
1 237.  Temporary  officers  of  the  senate  and  assembly, 
f  238.  Senate,  organization  of. 

1 239.  Assembly,  organization  of. 

1 240.  Oath  to  be  entered  on  journals. 

§241.  Preparation  of  state  budget.    Controller  to  send  out  blanks  to  be  filled  by  heads  of 

departments. 
1 242.  Same — Controller  to  send  out  blanks  to  senators  and  members  elect  of  legislature. 
f  243.  Same — Claims  against  state  to  be  filed  with  controller. 
f  244.  Same— Controller  to  furnish  tabulated  statement. 

§236.  UMB  AND  PLACE  OF  MEETING  OP  LEGISLATURE.  The  legis- 
lature shall  assemble  at  the  seat  of  government  at  twelve  o'clock  m.,  on  the  first 
Monday  after  the  first  day  of  January,  eighteen  hundred  and  eighty-one,  and 
on  the  first  Monday  after  the  first  day  of  January  every  two  years  thereafter. 

History:     Enacted  March  12,  1872;   amended  April  9,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  48. 


As  to  oeooioao  of  lealalature,  see  Const.  As  to  seat  of  aoveraa^at,  see  Const.  1879, 

1879,  art.  IV,  8  2,  1  Hennlng's  General  Laws,      art  XX,  8  1,  1  Henning's  General  Laws,  3d 
Id  ed.,  p.  xzzlz.  ed.,  p.  cL 

§  236.    CERTIFICATE  OF  ELECTION  EVIDENCE  OF  BIGHT  TO  SEAT. 

The  certificate  of  election  is  prima  facie  evidence  of  the  right  to  membership. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  3. 


Am  to  eaea  aoaae  Jadsin*  of  the  oaalll-  See,  also,  ante,  §  225,  note  par.  4. 

eatfoa*.  of  tto  own  ssessoerafclp,  see  Const.  A»    to    eontestlna;    election*,     see,     post, 

1879,  art.  IV,  8  7,  1  Henning's  General  Laws,  88  273-288. 
Id  e<L,  p.  xL 

§237.    TEMPORARY  OFFICERS  OF  THE  SENATE  AND  ASSEMBLY. 

The  secretary  of  the  senate,  and  the  clerk  of  the  assembly,  the  minute  clerks 
and  sergeant-at-arms  of  each  house,  for  any  session,  must,  at  the  next  succeed- 
ing session  of  the  body,  perform  the  duties  of  their  offices  until  their  successors 
are  elected  and  qualified.  Said  officers,  and  no  others,  shall  be  allowed  mileage 
The  secretary  of  the  senate  may  appoint  a  postmaster,  three  gatekeepers,  and 
three  pages.  The  chief  clerk  of  the  assembly  may  appoint  a  postmaster,  three 
gatekeepers,  and  three  pages.  The  sergeant-at-arms  of  the  senate  and  of  the 
assembly  may  each  appoint  an  assistant  sergeant-at-arms.  There  shall  be  no 
othef  officers  or  employees  of  either  house  until  the  permanent  organization  is 
completed.  Such  officers  shall  serve  only  until  said  permanent  organization  is 
completed. 

History:    Enacted  March  12,  1872;  amended  February  25, 1897,  Stats, 
and  Amdto.  1897,  p.  24. 
PoL  C. — •  81 
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§238.  SENATE,  ORGANIZATION  OP.  At  the  hour  of  twelve  o'clock  m., 
on  the  day  appointed  for  the  meeting  of  any  regular  session  of  the  legislature, 
the  president  of  the  senate,  or  in  case  of  his  absence  or  inability,  then  the  senior 
member  present,  must  take  the  chair,  call  tma  members  and  members  elect  to 
order,  and  then  cause  the  secretary  to  call  over  the  senatorial  districts,  in  their 
order,  from  which  members  have  been  elected  at  the  preceding  election,  and  as 
the  same  are  called  the  members  elect  must  present  their  certificates,  take  the 
constitutional  oath  of  office,  and  assume  their  seats.  The  senate  may  thereupon, 
if  a  quorum  is  present,  proceed  to  elect  its  officers. 

History:     Enacted  March  12,  1872. 


As  to  form  of  oath  prescribed,  see  Const.  A*   to   qvonra,   see  Const.    1879,    art.   IV, 

1879,    art.    XX,    8  8,    1    Henningr's    General       §  8,   1   Henninff's   General  Laws,   3d   ed.,   p. 
Laws,  3d  ed.,-  p.  cir  xL 

§  239.  ASSEMBLY,  ORGANIZATION  OF.  At  the  time  specified  in  section 
two  hundred  and  thirty-eight  the  clerk  of  the  assembly,  or  in  case  of  his  absence 
or  inability,  then  the  senior  member  elect  present,  must  take  the  chair,  call  the 
members  elect  to  order,  and  then  call  over  the  roll  of  counties  in  alphabetical 
order;  and  as  the  same  are  called  the  members  elect  must  present  their  cer- 
tificates, take  the  constitutional  oath  of  office,  and  assume  their  seats.  The 
assembly  may  thereupon,  if  a  quorum  is  present,  proceed  to  elect  its  officers. 

History:     Enacted  March  12,  1872. 

■ 

§  240.    OATH  TO  BE  ENTERED  ON  JOURNALS.    An  entry  of  the  oath 

taken  by  members  of  the  legislature  must  be  made  on  the  journals  of  the  proper 

house. 

History:     Enacted  March  12,  1872. 

JOURNAL.  People  v.  Dunn,  80  Cal.  211,  218,  18  Am.  St. 

1.  Presumption  of  validity— Where  journal      f^"8'.,"  *ac  \*4*  "^J"  McQet"***. 
silent. 


2,  3.  Use  of  journals. 


114  Cal.   112-114,  45  Pac.  1049. 

3.     Uae    of    journal*.  —  The    Journal     of 
either  house  of  the  legislature  may  not  be 
A»  to  keeping;  Journal  of  proceedings,  see       looked  Into  in   order  to  determine  whether 

Const.  1879,  art.  IV,  5  10,  1  Henningr's  Gen-       or  not   a  bill   was   properly   passed Sher- 

eral  Laws,  3d  ed.f  p.  xl.  man  v.  Story,  SO  Cal.  268,  256,  89  Am.   Dec. 

See,  also,  post,  §8  252-266.  93;  Oroville  &  V.  R.  Co.  v.  Supervisors.   37 

For  n«e  of  Journal  in  testln*  validity  of       Cal.    364,    355,   363;    People   v.    Burt,    43   Cal. 

puMge  of  any  acta,  see,   ante,    8  226,   note       560»  564»  Oakland  Paving:  Co.   v.  Hilton,   69 

Part  III.  Cal*   479,  **   Pac*  S;  Oakland  Paving:  Co.   v. 

"  ^  m      „JB^       w_         .  Tompkins,  72  Cal.  5,  1  Am.  St.  Rep.  17,   12 

1.     Presumptions  of  validity— Where  jour-       pac    g01 

nal  silent. — Though  journal  of  either  house 

of    the    legislature    contains    no    record    of  See»  al8o»  ante»  *  226  and  not6« 

certain    proceedings,    there   is   no    presump-  3.     Compares     Fowler    v.    Pierce,    2    Cal. 

tion    that   such    were   not   regularly    had. —  165;  Weill  v.  Kenfleld,  54  Cal.   111. 

§  241.  PREPARATION  OF  STATE  BUDGET.  CONTROLLER  TO  SEND 
OUT  BLANKS  TO  BE  FILLED  BY  HEADS  OF  DEPARTMENTS.  Not  less 
than  forty  days  before  the  beginning  of  each  regular  session  of  the  legislature 
the  controller  of  state  shall  send  to  the  head  of  each  administrative  department 
of  the  state  government  and  to  each  board  or  commission  in  charge  of  any 
educational,  charitable,  penal  or  other  institution  supported  wholly  or  in  part 
by  appropriation  from  the  state  treasury,  a  blank  form,  to  be  filled  out  by  such 
head  of  department,  board  or  commission  with  an  itemized  statement  of  the 
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amounts  of  money  which,  in  the  opinion  of  such  head  of  department,  board,  or 
commission,  will  be  required  ioT  the  proper  support,  maintenance,  extension 
01;  improvement,  of  the  department  or  institution  in  his  or  their  charge  during 
the  two  fiscal  years  next  ensuing.  The  officers,  boards  and  commissions  receiv- 
ing such  blank  forms  shall  return  them,  properly  filled  out  and  accompanied  by 
such  brief  explanatory  statements  as  they  may  deem  proper,  to  the  controller 
not  less  than  fifteen  days  before  the  opening  of  the  regular  session  of  the  legis- 
lature. 

History:     Enacted  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  918. 

§  242.  SAME.  CONTROLLER  TO  SEND  OUT  BLANKS  TO  SENATORS 
AND  MEMBERS  ELECT  OF  LEGISLATURE.  The  controller  of  state  shall, 
in  similar  manner,  send  a  blank  form  to  each  senator  and  each  member-elect 
of  the  legislature,  and  such  senator  or  member-elect  shall  in  like  manner  return 
to  the  controller  these  blanks  with  entries  showing  the  appropriations  Which 
such  senator  or  member-elect  intends  to  propose  to  the  legislature. 

History:     Enacted  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  918. 

§  243.  SAME.  CLAIMS  AGAINST  STATE  TO  BE  FILED  WITH  CON- 
TROLLER. Any  person  haying  a  claim  against  the  state,  which  requires  action 
by  the  legislature,  shall  file  with  the  controller  a  statement  of  the  amount  of 
such  claim,  together  with  a  brief  statement  of  the  facts  upon  which  it  is  based, 
not  less  than  twenty  days  before  the  opening  of  the  regular  session  of  the  legis- 
lature. 

History:     Enacted  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  918. 

§  244.  SAME.  CONTROLLER  TO  FURNISH  TABULATED  STATEMENT. 

Within  ten  days  after  the  opening  of  each  regular  session  the  controller  shall 
furnish  to  the  governor  and  to  each  member  of  the  legislature  a  tabulated 
account  of  the  various  amounts  requested  in  the  statements  returned  to  him  in 
accordance  with  sections  two  hundred  forty-one  and  two  hundred  forty-two, 
and  a  list  of  the  private  claims  filed  under  section  two  hundred  forty-three. 
Such  account  shall  show  the  several  amounts  asked  for,  the  total  for  each 
department  or  institution,  the  grand  total,  and  a  brief  description  of  the  pur- 
pose for  each  proposed  appropriation. 

History:     Enacted  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  918. 
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ARTICLE  III. 

NUMBEB,  DESIGNATION,  ELECTION,  AND  APPOINTMENT  OF  OFFICERS  AND 

EMPLOYEES  OF  THE  LEGISLATURE. 

I  245.  Officers  of  the  senate. 

I  246.  Officers  of  the  assembly. 

§  247.  Elections  and  appointments. 

I  248.  Appointment  of  standing  committees  of  legislature. 

I  249.  Duties  of  judiciary  committee. 

I  250.  Same.     [Committees  other  than  judiciary  reporting  favorably  on  bill,  effect.] 

§  246.  OFFICERS  OF  THE  SENATE.  The  officers  and  employees  of  the 
senate  shall  consist  of  a  president,  a  president  pro  tern.,  a  secretary,  three  assist- 
ant secretaries  (who  shall  be  appointed  by  the  secretary,  by  and  with  the  advice 
and  consent  of  the  senate),  one  assistant  at  the  desk,  one  sergeant-at-arms,  one 
assistant  sergeant-at-arms,  one  assistant  sergeant-at-arms  for  the  finance  com- 
miftee,  one  assistant  sergeant-at-arms  for  the  judiciary  committee,  one  assistant 
sergeant-at-arms  to  be  assigned  by  the  sergeant-at-arms  to  any  committee  requir- 
ing the  same,  one  bookkeeper  for  the  sergeant-at-arms  (who  will  be  appointed 
by  the  sergeant-at-arms  by  and  with  the  advice  and  consent  of  the  senate),  one 
minute  clerk,  three  assistant  minute  clerks,  one  journal  clerk,  two  assistant 
journal  clerks,  one' engrossing  and  enrolling  clerk,  three  assistant  engrossing 
and  enrolling  clerks,  two  assistant  engrossing  and  enrolling  clerks  (said  two 
to  be  elected  on  the  thirtieth  day  of  the  session),  one  history  clerk,  one  assistant 
history  clerk,  three  bill  filers,  four  bill  clerks,  a  chaplain,  one  postmaster,  one 
assistant  postmaster,  two  mail  carriers  (who  shall  be  mailing  and  folding 
clerks),  one  page  to  the  president  of  the  senate,  four  pages,  three  gatekeepers, 
one  doorkeeper,  one  gallery  doorkeeper,  two  messengers  to  state  printer,  one 
cloakroom  clerk,  five  skilled  stenographers  (who  shall  be  typewriters,  and  who 
shall  be  at  the  service  of  the  senate,  its  members  and  committees,  and  under  the 
supervision  of  the  secretary  of  the  senate),  one  stenographer  for  the  finance 
committee,  one  stenographer  for  the  judiciary  committee,  six  porters,  one  rear 
porter,  three  watchmen,  one  janitress  for  ladies'  cloakroom,  two  press  mailing 
clerks ;  and  only  such  other  officers  or  employees  as  the  senate  by  a  three-fifths 
vote  of  all  the  members,  elect  shall  deem  necessary.  Any  officer  or  employee 
appointed  or  elected  under  the  provisions  of  this  section  maty  at  any  time  be 
removed  by  the  senate. 

History:  Enacted  March  12,  1872;  amended  March  31,  1876,  Code 
Amdts.  1875-6,  p.  8;  January  27,  1891,  Stats,  and  Amdts.  1891,  p.  1; 
February  26,  1897,  Stats,  and  Amdts.  1897,  p.  24;  January  30,  1899, 
Stats,  and  Amdts.  1899,  p.  1. 

§  246.  OFFICERS  OF  THE  ASSEMBLY.  The  officers  and  employees  of  the 
assembly  shall  consist  of  a  speaker,  a  speaker  pro  tern.,  one  chief  clerk,  four 
assistant  clerks  (who  shall  be  appointed  by  the  chief  clerk,  by  and  with  the 
advice  and  consent  of  the  assembly),  one  sergeant-at-arms,  one  assistant 
sergeant-at-arms,  one  clerk  for  the  sergeant-at-arms,  one  bookkeeper  to  the 
sergeant-at-arms  (said  bookkeeper  to  be  appointed  by  the  sergeant-at-arms,  by 
and  with  the  advice  and  consent  of  the  assembly),  one  minute  clerk,  two  assist- 
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ant  minute  clerks,  one  journal  clerk,  one  assistant  journal  clerk,  one  engrossing 
and  enrolling  clerk,  two  assistant  engrossing  and  enrolling  clerks,  and  two 
additional  assistant  engrossing  and  enrolling  clerks  (said  last  two  to  be  elected 
on  the  thirtieth  day  of  the  session),  one  file  clerk  to  keep  the  files,  four  bill 
filers,  one  chaplain,  one  postmaster,  one  assistant  postmaster,  one  mail  carrier 
(who  shall  be  mailing  and  folding  clerk),  one  page  to  speaker,  six  pages,  three 
gatekeepers,  one  doorkeeper,  one  gallery  doorkeeper,  one  messenger  to  printer, 
one  history  clerk,  one  bill  clerk,  four  assistant  bill  clerks,  thirty  committee 
clerks  (to  be  assigned  to  committees  actually  requiring  the  use  of  a  clerk),  six 
skilled  stenographers  (who  shall  be  typewriters,  and  who  shall  be  at  the  service 
of  the  assembly,  its  members  and  its  committees,  under  the  supervision  of  the 
chief  clerk),  five  porters,  three  watchmen,  one  fireman,  one  sergeant-at-arms 
for  the  ways  and  means  committee,  one  sergeant-at-arms  for  the  judiciary  com- 
mittee, one  engineer,  one  electrician,  one  janitress,  and  one  elevator  attendant ; 
and  only  such  other  officers  or  employees  as  the  assembly*  by  a  three-fifths  vote 
of  all  the  members  elect  shall  deem  necessary.  Any  officer  or  employee 
appointed  or  elected  under  the  provisions  of  this  section  may  at  any  time  be 
removed  by  the  assembly. 

History:  Enacted  March  12,  1872;  amended  March  31,  1876,  Code 
Amdts.  1875-6,  p.  8;  January  27,  1891,  Stats,  and  Amdts.  1891,  p.  2; 
February  25,  1897,  Stats,  and  Amdts.  1897,  p.  25;  January  30,  1899, 
Stats,  and  Amdts.  1899,  p.  2. 

§  247.  ELECTIONS  AND  APPOINTMENTS.  All  officers  and  employees  of 
the  legislature,  except  the  president  of  the  senate,  porters,  and  pages,  must  be 
elected  by  the  house  to  which  such  officers  and  employees  are  attached.  The 
porters  and  pages  shall  be  appointed  by  the  presiding  officers  of  their  respective 
houses. 

History:     Enacted  March  12,  1872;  amended  March  81,  1876,  Code 
Amdts.  1875-6,  p.  8. 

Am  tm  eleetloM  «f  oflleen,  see  Const.  1879,  art  IV,  1 7,  1  Henning'a  General  Laws, 
3d   e<L,  p.   xL 


§248.  APPOINTMENT  OF  STANDING  COMMITTEES  OF  LEGISLA- 
TURE. All  standing  committees  of  the  senate  and  assembly  shall  be  appointed 
by  the  presiding  officer  of  the  respective  houses ;  provided,  that  each  house  may 
by  resolution,  or  the  rules  thereof,  direct  otherwise. 

History:  The  original  enactment  of  $  248  on  March  31,  1876  (Code 
Amdts.  1875-6,  p.  8),  related  to  assistant  engrossing  and  enrolling 
clerks  and  was  repealed  March  31,  1891,  Stats,  and  Amdts.  1891, 
p.  426;  the  present  section  was  enacted  March  22,  1899,  Stats,  and 
Amdts.  1899,  p.  165. 

§  240.  DITTIES  OF  JUDICIARY  COMMITTEE.  The  rules  of  each  house 
may  prescribe  the  duties  of  each  committee  thereof.  In  addition  to  the  duties 
that  may  thus  be  prescribed,  it  shall  be  the  duty  of  the  judiciary  committee  of 
each  house,  whenever  a  bill  drawn  in  the  form  of  a  general  law  is  recommended 
for  passage,  either  as  introduced,  or  as  amended  by  such  committee,  if  it 
relates  to  and  should  form  part  of  any  subject  contained  in  either  one  or  more 
of  the  codes  of  this  state,  to  accompany  such  recommendation  with  a  substitute, 
or  substitutes  therefor,  containing  a  suitable  title  and  the  provisions  of  such  bill 

85 
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in  codified  form,  and  numbered  so  as  to  indicate  in  what  code,  and  what  part 

thereof,  it  is  proposed  to  insert  the  same  in  case  of  enactment. 

History:  The  original  enactment  of  §  249  on  March  31,  1876  (Code 
Amdts.  1875-6,  p.  8),  related  to  assistant  engrossing  and  enrolling 
clerks  and  was  repealed  March  31,  1891,  Stats,  and  Amdts.  1891,  p. 
426;  the  present  section  was  enacted  March  22,  1899,  Stats,  and 
amdts.  1899,  p.  165. 

§250.  SAME.  [COMMITTEES,  OTHER  THAN  JUDICIARY,  REPORT- 
INO  FAVORABLY  ON  BILL,  EFFECT.]  When  any  standing  committee  of  the 
senate  or  assembly,  other  than  the  judiciary  committee  thereof,  favorably 
report  [s]  any  bill  referred  thereto,  if  such  bill  is  in  the  form  of  a  general  law, 
the  same  shall  be  placed  on  file,  retain  its  place  thereon,  and  be  referred  to  the 
judiciary  committee,  whereupon  such  committee  must,  if  the  bill  relates  to  and 
should  form  part  of  any  subject  contained  in  either  one  or  more  of  the  codes 
of  this  state,  codify  the  same,  and  within  two  days  after  such  reference,  unless 
additional  time  is  granted,  report  a  substitute  or  substitutes  therefor  in  the 
manner  provided  in  the  preceding  section. 

History:     Enacted  March  22,  1899,  Stats,  and  Amdts.  1899,  p.  165. 

ARTICLE  IV. 

POWERS  AND  DUTIES  OF  THE  OFFICERS  AND  EMPLOYEES  OF  THE 

LEGISLATURE. 

|  252.  What  officers  of,  may  administer  oaths. 

|  253.  Duties  of  secretary  and  clerk. 

§  254.  Duties  of  assistant  secretary  and  assistant  clerk. 

|  255.  Duties  of  minute  clerk. 

|  256.  Daily  journal  of  each  house  to  be  printed. 

|  257.  Duties  of  journal  clerk  of  assembly.   [Repealed.] 

\  258.  Duties  of  copying  clerks.    [Repealed.] 

|  259.  Duties  of  sergeants-at-arms. 

|  260.  Duties  of  assistant  sergeants-at-arms. 

|  261.  Duties  of  officers  at  close  of  session. 

§  252.  WHAT  OFFICERS  OF,  HAT  ADMINISTER  OATHS..  The  presi- 
dent and  president  pro  tern,  of  the  senate,  and  the  speaker  and  speaker  pro 
tern,  of  the  assembly,  may  administer  the  oath  of  office  to  any  senator  or  assem- 
blyman, and  to  the  officers  of  their  respective  bodies.  The  members  of  any 
committee  may  administer  oaths  to  witnesses  in  any  matter  under  examination. 

History:    Enacted  March  12,  1872. 

A«   to  admlnlatratlon  of  oath,  see,  poet,  A»  to  form  of  oath,  see  Const.  1879,  art. 

S8  904-910.  XX,  5  8.  1  Hennintfa  General  Laws,  3d  ed., 

p.  ci. 

§  263.    DUTIES  OF  SECRETARY  AND  CLERK.    The  secretary  of  the  sen- 

ate  and  the  chief  clerk  of  the  assembly  must  attend  each  day,  call  the  roll,  read 

the  journal  and  bills,  and  superintend  all  copying  necessary  to  be  done  for  their 

respective  houses. 

History:     Enacted  March  12,  1872,  founded  upon  {4  Act  May  20, 
1861,  Stats.  1861,  p.  592. 

8S 
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§  264.    DUTIES  OF  ASSISTANT  SECRETARY  AND  ASSISTANT  CLERK. 

The  assistant  secretaries  of  the  senate  and  the  assistant  clerks  of  the  assembly 
must  take  charge  of  all  bills,  petitions,  and  other  papers  presented  to  their 
respective  houses,  file  and  enter  the  same  in  the  books  provided  for  that  pur- 
pose, and  perform  sueh  other  duties  as  may  be  directed  by  the  secretary  of  the 
senate  and  chief  clerk  of  the  assembly. 

History:    Enacted  March  12,  1872. 

1.     *Rater»  la   record,   meaning   of. — The  entry  of   it   by   an   identifying:   reference. — 

word  "enter"  does  not  mean  to  copy  in  full.  Oakland   Paving:  Co.   v.   Tompkins,    72   Cal. 

A  bill  may  be  said  to  be  entered  on  records  .5,  9,  1  Am.  St  Rep.  17,  12  Pac.  801. 
of   either   house   when   there   has    been   an 

'  §  255.    DUTIES  OF  MINUTE  CLERK.    The  minute  clerk  of  the  senate  and 

the  minute  clerk  of  the  assembly  must  keep  a  correct  reeord  of  the  proceedings 

of  their  respective  houses. 

History:    Enacted  March  12,  1872. 

§  256.  DAILY  JOURNAL  OF  EACH  HOUSE  TO  BE  PRINTED.  A  suffi- 
cient number  of  copies  of  each  day's  proceedings  of  each  house  of  the  legislature 
shall  be  printed  by  the  state  printer  in  book  form  separately,  to  supply  the 
members  of  both  houses  and  chief  officers  daily  during  the  session  with  the 
journal  of  the  previous  day's  proceedings;  and  also  a  sufficient  number  of 
copies,  with  proper  repaging,  to  bind  at  the  end  of  the  session  of  the  legislature, 
in  book  form,  as  the  journals  of  the  senate  and  assembly;  one  copy  of  which 
daily  journal  of  each  house,  upon  the  approval  thereof  by  the  house  of  which  it 
is  such  daily  journal,  shall  be  authenticated  as  so  approved  by  the  presiding 
officer  and  chief  clerk  or  secretary  (as  the  case  may  be)  of  the  house  so  approv- 
ing it ;  and  upon  the  final  adjournment  of  the  legislature,  such  copy  of  the  daily 
journal  of  each  house  for  the  entire  session,  so  authenticated,  shall  be  properly 
bound  in  separate  volumes  and  deposited  in  the  office  of  the  secretary  of  state 
as  the  official  journals  of  both  houses  of  the  legislature. 

History:     Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  425. 

Am  to  mse  of  Journal  aa  a  record  and  proof  of  proceeding;**   see    notes    to    1 1  225,    240, 


§257.    DUTIES  OF  JOURNAL  CLERK  OF  ASSEMBLY.     [Repealed.] 

History:     Enacted  March  12,  1872;  repealed  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  426. 

§ 258.    DUTIES  OF  COPYING  CLE&KS.    [Repealed] 

History:     Enacted  March  12,  1872;  repealed  March  31,  1876,  Code 
Amdts.  1875-6,  p.  9. 

§  259.  DUTIES  OF  SERGEANTS-AT-ARMS.  The  sergeant-at-arms  of  the 
senate  and  the  sergeant-at-arms  of  the  assembly,  must  give  a  general  super- 
vision, under  the  direction  of  their  presiding  officers,  to  the  senate  and  assembly 
chambers,  with  the  rooms  attached ;  attend  during  sittings  of  their  respective 
bodies,  execute  their  commands  and  all  process  issued  by  their  authority ;  keep 
an  account  for  pay  and  mileage  of  members,  and  prepare  checks  for  the  same. 

History:    Enacted  March  12,  1872. 

Aa    to    doors    of   each    aoaae    being-   kept  A*  to  pay  and  atfleasje  of  aieaibers,  see, 

open,  see  Const   1879,  art.  IV,   8  13,  1  Hen-       post,   8  266. 
nine's  General  Laws,  3d  ed.,  p.  xL 
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§  260.    DUTIES  OF  ASSISTANT  SEEOEANTS-AT-ARMS.    The  assistant 

sergeant-at-aras  of  each  house  must  perform  the  duties  of  doorkeeper,  prohibit 

ill  persons,  except  members,  officers,  and  employees,  and  such  other  persons 

as  may  have  the  privilege  of  thg  floor  assigned  them  by  the  rules  of  each  house, 

from  entering  within  the  bar  of  the  house,  unless  upon  invitation,  and  keep 

order  in  the  halls  and  lobbies. 

History:    Enacted  March  12,  1872. 

§  261.    DUTIES  OF  OFFICERS  AT  CLOSE  OF  SESSION.    The  secretary 

and  assistant  secretaries  of  the  senate,  and  chief  clerk  and  assistant  clerks  of 

the  assembly,  at  the  close  of  each  session  of  the  legislature,  must  mark,  label, 

and  arrange  all  bills  and  papers  belonging  to  the  archives  of  their  respective 

houses,  and  deliver  them,  together  with  all  the  books  of  both  houses,  to  the 

secretary  of  state,  who  must  certify  to  the  reception  of  the  same. 

History:     Enacted  March  12,  1872,  founded  upon  |5  Act  May  20, 
1861,  Stats.  1861,  p.  593. 


A*   to    force    ant    effect   ef   Jenimals  an*   record*   ef  senate  and  assembly,  see,  ante* 
II  225,  240,  and  note*. 

ARTICLE  V. 

COMPENSATION  OF  MEMBERS,  OFFICERS,  AND  EMPLOYEES  OF  THE 

LEGISLATURE. 

I  266.  Per  diem  and  mileage  of  members  of  legislature. 

|  267.  Per  diem,  etc.,  of  speaker. 

I  268.  Compensation  of  other  officers  and  employees.    [Salaries  of  senate  employees.] 

|  269.  Compensation  for  services  after  close  of  session. 

§  266.    PER  DIEM  AND  MILEAGE  OF  MEMBERS  OF  LEGISLATURE. 

Members  of  the  legislature  shall  receive  the  sum  of  one  thousand  dollars  as 
compensation  for  services  during  each  regular  session  payable  as  follows :  Ten 
dollars  per  day  payable  weekly  during  such  regular  session  until  one  thousand 
dollars  is  paid.  In  the  event  of  final  adjournment  before  the  said  one  thousand 
dollars  is  paid,  then  the  balance  shall  be  immediately  payable.  For  each  spe- 
cial or  extraordinary  session  they  shall  receive  ten  dollars  per  day  for  a  term 
not  exceeding  thirty  days,  payable  weekly.  Members  shall  receive  for  each  reg- 
ular, special  or  extraordinary  session  ten  cents  per  mile  for  each  mile  of  travel 
to  and  from  their  residences  and  the  place  of  holding  the  session. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  5;  April  9,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  48; 
March  21, 1907,  Stats,  and  Amdts.  1907,  p.  847,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  20;  January  11,  1909,  Stats,  and  Amdts.  1909,  p.  1.  In  effect 
immediately. 

MILEAGE— ONE  PAYMENT  ONLY.  has  a  well-defined  legal  meaning,  and  sig- 

1    "Mileage"  defined.  nines  the  compensation  allowed  by  law  to 

'  -  ,        8      .,          .  "  „        ,  officers   and   public  functionaries   for   their 

2.  Only  one  mileage  is  allowed,  trouble   and    expense    in    traveling   In    the 

3.  Residence  while  attending  a  session.  discharge  of  their  duties  and  attending  to 

4.  Same — Mileage  intended  to  cover  expense  the    public's    business,    measured    by    the 

of  residence.  number   of  miles   traveled. — Howes  v.   Ab- 

*     +  *.+-*.       .  .  .       —     ««  bott'  78  CaL  270»  *7*»  20  p*c-  672:  Power  v. 

A.  to  eoB.tit«tlon-l  P^l-io»  "»^«"j.g       Cnoteau   County   commrs.,    7    Mont    82,    88. 

mileage,  see  Const  "79.  art.  IV,  I      ,  1  Hen-       14   pac    65g.   R|chard8on  T-   8tat6t   6S  ow<; 

ning  s  General  Laws.  3d  ed..  p.  xllii.  gt    10g    ^  N   B    ^  w  QWa  Clr&  D%Q^  ^ 

t.    "Mileage"  deflned. — The   term  mileage       460. 


Ck.  II, 


v.i 
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X  Oaly  oae  mllea«e  Is  allowed  to  a 
member  of  the  legislature  or  other  public 
officer  while  attending  a  session  or  upon 
the  public's  business. — Howes  v.  Arnold,  78 
Cal.   270,   272.  20   Pac.   572. 

S.     RMtiesce   while   attending   a   sesaloa 

of  the  legislature,  of  a  board  of  supervi- 
sors, or  other  similar  bodies  of  public  func- 
tionaries, while  in  the  performance  of  pub- 
lic duties,  is  at  the  state  capital,  or  county 
seat,  or  other  stated  place  of  meeting.  In 
going  to  that  place  of  meeting  at  the  be- 
ginning of  the  session,  and  In  returning  to 
his  home  at  the  end  of  it,  the  public  officer 
is  evidently  "traveling  on  public  business/* 
but  if,  during  the  session,  he  makes  daily 
or    other    visits    to   his    home,    such   visits 


must  be  deemed  to  have  been  made  for 
his  own  convenience,  comfort,  and  econ- 
omy, or  to  attend  to  his  own  private  affairs. 
— Howes  v.  Arnold,  78  Cal.  270,  272,  20 
Pac.   572. 


4.  Same— Mileage  Intended  to  cover  ex- 
pense of  residence  while  at  the  state  capi- 
tal, county  seat  or  other  stated  place  of 
meeting,  as  well  as  the  cost  and  expense 
of  traveling  to  and  from,  is  thought  to  be 
the  purpose  of  the  statute;  at  least  this 
has  been  held  of  a  statute  in  relation  to 
the  mileage  allowed  to  Judges  by  statute 
while  holding  court. — See  Power  v.  Choteau 
County  Commrs.,  7  Mont  82,  88,  14  Pac 
858. 


§267.  PER  DIEM,  ETC.,  OF  SPEAKER.  The  speaker  of  the  assembly 
shall  receive  the  stun  of  ten  dollars  per  diem  during  the  session  of  the  legisla- 
ture, and  the  same  mileage  and  sum  for  contingent  expenses  as  members  of  the 
legislature. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdto.  1877-8,  p.  5;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  87. 


§268.  COMPENSATION  OF  OTHER  OFFICERS  AND  EMPLOYEES. 
[SALARIES  OF  SENATE  EMPLOYEES.]  There  shall  be  paid  to  the  officers 
and  employees  of  the  senate  the  following  salaries :  To  the  secretary,  ten  dol- 
lars per  day;  to  the  sergeant-at-arms,  eight  dollars  per  day;  to  one  assistant 
secretary  who  shall  be  clerk  of  the  committee  on  printing,  and  to  the  minute 
clerk,  who  shall  also  be  clerk  of  the  committee  on  rules,  each,  nine  dollars  per 
day ;  to  the  assistant  secretaries,  assistant  minute  clerks,  journal  clerk,  engross- 
ing and  enrolling  clerk,  file  clerk  and  history  clerk,  each  seven  dollars  per  day ; 
to  the  assistant  sergeant-at-arms,  bookkeeper  to  sergeant-at-arms,  assistant 
journal  clerks,  assistant  engrossing  and  enrolling  clerks,  assistant  history  efterk 
and  assistant  at  desk,  each  five  dollars  per  day ;  to  the  chaplain,  four  dollars 
per  day ;  to  one  stenographer  who  shall  be  known  as  the  chief  stenographer,  six 
dollars  per  day;  to  the  other  stenographers,  each  five  dollars  per  day;  to  the 
committee  clerks,  each  four  dollars  per  day,  excepting  the  one  clerk  of  the 
judiciary  committee  and  one  clerk  of  the  finance  committee,  shall  receive  each 
six  dollars  per  day;  postmaster,  assistant  postmaster,  cloakroom  clerk,  and 
press  mailing  clerks,  each  four  dollars  per  day ;  to  the  mail  carriers,  gatekeepers, 
doorkeepers,  each  three  dollars  per  day ;  to  each  page  two  dollars  and  fifty 
cents  per  day. 

[Salaries  of  assembly  employees.]  There  shall  be  paid  to  the  officers  and 
employees  of  the  assembly  the  following  salaries :  To  the  clerk,  ten  dollars  per 
day ;  to  the  sergeant-at-arms,  eight  dollars  per  day ;  to  one  assistant  clerk,  who 
shall  be  clerk  of  the  committee  on  public  printing,  and  to  the  minute  clerk,  who 
shall  also  be  clerk  of  the  committee  on  rules,  each  nine  dollars  per  day ;  to  the 
assistant  clerks,  assistant  minute  clerks,  journal  clerk,  engrossing  and  enrolling 
clerk,  file  clerk  and  history  clerk,  each  seven  dollars  per  day ;  to  the  assistant 
sergeant-at-arms,  bookkeeper  to  sergeant-at-arms,  clerk  to  the  sergeant-at-arms, 
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assistant  journal  clerks,  assistant  engrossing  and  enrolling  clerks,  each  five 
dollars  per  day;  to  one  stenographer  who  shall  be  known  as  the  chief  stenog- 
rapher, six  dollars  per  day  -r  to  the  other  stenographers,  each  five  dollars  per 
day ;  to  the  committee  clerks,  each  four  dollars  per  day,  except  that  one  clerk 
of  the  ways  and  means  committee  and  one' clerk  of  the  judiciary  committee  shall 
each  receive  six  dollars  per  day ;  chaplain,  postmaster  and  assistant  postmaster, 
each  four  dollars  per  day;  to  the  mail  carrier,  gatekeepers  and  doorkeepers, 
janitress  to  the  ladies9  cloakroom,  each  three  dollars  per  day;  to  each  page, 
two  dollars  and  fifty  cents  per  day. 

History:  Enacted  March  12,  1872;  amended  March  31,  1876,  Code 
Amdts.  1876-6,  p.  9;  January  27,  1891,  Stats,  and  Amdts.  1891,  p.  2; 
February  24,  1897,  Stats,  and  Amdts.  1897,  p.  25;  January  30,  1899, 
Stats,  and  Amdts.  1899,  p.  3;  April  16,  1909,  Stats,  and  Amdts.  1909, 
p.  971;  May  25, 1915,  Stats,  and  Amdts.  1915,  p.  825.  In  effect  August  8, 
1915. 

1.    Additional     compensation     for     extra  within  the  twenty-four  hours. — Robinson  ▼. 

services  can  not  be  allowed  by  legislature  Dunn,   77  Cal.   473,  11  Am.  St.  Rep.  297,  19 

to  porters  and  other  employees.    Their  com-  Pac.  878. 

pensation    is    fixed    at    so    much    per    day,  See  const  1879,  art  IV,  Si  31,  32,  1  Hen- 

which    means     everything     they     may     do  ning's  General  Laws,  3d  ed.,  pp.  xlv.  xlvi. 

§  269.    COMPENSATION  FOB  SERVICES  AFTE&  CLOSE  OF  SESSION. 

For  services  performed  under  the  provisions  of  section  two  hundred  and  sixty- 
one  of  this  code,  each  of  the  officers  therein  named  receive  a  compensation  of 

fifty  dollars. 

History:    Enacted  March  12,  1872. 
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ARTICLE  VL 

CONTESTING  ELECTIONS  FOB  MEMBEES  OP  THE  LEGISLATUBE. 

t  i 

f  273.  Who  may  contest. 

f  274.  Statement  of  cause  of  contesting  election. 

|  275.  Commission  to  take  testimony. 

|  276.  Notice  to  person  interested,  by  whom  served. 

|  277.  Compelling  attendance  of    witnesses. 

|  278.  Testimony,  how  taken. 

§  279.  Vacancy  in  commission,  how  filled. 

|  280.  Fees  of  officers. 

§  281.  Testimony  to  be  transmitted  to  secretary  of  state — Duties  of  secretary. 

|  282.  Depositions. 

§  283.  Farther  evidence  may  be  taken. 

.  §  273.    WHO  MAY  CONTEST.    The  right  of  any  person  declared  elected  to 

a  seat  in  the  senate  or  assembly  may  be  contested  by  any  qualified  voter  of  the 

county  or  district  to  be  represented  by  such  senator  or  assemblyman. 

History:  Enacted  March  12, 1872,  re-enactment  of  9  75  Act  March  23, 
1850,  Stats.  1850,  p.  108. 

§274.    STATEMENT  OF  CAUSE  OF  CONTESTING  ELECTION.    The  per- 

son  contesting  such  election  must,  within  twenty  days  after  the  certificate  of 

election  is  issued,  file  with  the  clerk  of  the  county,  or  one  of  the  counties  in 

which  the  alleged  cause  of  contest  originated,  a  statement  of  the  grounds  of 

contest,  verified  by  his  oath. 

History:  Enacted  March  12,  1872;  re-enactment  of  \  76  Act  March 
23,  1850,  Stats.  1850,  p.  108;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  4. 

ATTORNEY'S  FEES.  fund.— Wessling-  ▼.   Nye,   156-  GaL.  472,    476, 

105  Pac.  408. 


2.     Sane— Where    dismissed    because    *ot 


1.  Attorney's   fees  and  expenses — Allowance 

and  payment  of. 

o   a  m         j-      •      j   v  *  commenced    i«    time. — Attorney's    fees    and 

2.  Same-Where >  dismissed  because  not  com-  expen8e8  incurred  can  hot  be:  allowed  by 

meneed  in  time.  assembly    where    contest    for    seat    is    dis- 

1.    Attorney's  fees  and  expenses— Allow-  missed   upon    the   ground    that   It   was    not 


anee  and  pnyment  of.— Attorney's  fees  and  commenced  within   the   time   prescribed   by 

expenses  incurred  in  the  preliminary  stages  this  section. — Wessling-  v.  Nye,  156  Cal.  472, 

of  contest  for  seat  in  assembly  can  not  be  474,  105  Pac.   408. 
paid  by  the  assembly  out  of  its  contingent 

§275.  COMMISSION  TO  TAKE  TESTIMONY.  On  the  filing  of  such  state, 
merit  the  clerk  must  issue  a  commission,  directed  to  two  justices  of  the  peace 
of  his  county,  to  meet  at  a  time  and  place  specified  in  the  commission,  not  less 
than  twenty  nor  more  than  thirty  days  from  the  date  thereof,  for  the  purpose 
of  taking  the  depositions  of  such  witnesses  as  the  parties  to  the  contest  may 
wish  to  examine.    .  . 

History:    Enacted  March  12,  1872. 

§276.  NOTICE  TO  PERSON  INTERESTED,  BY  WHOM  SERVED.  Writ- 
ten notice  of  such  contest,  specifying  the  time  and  place  of  taking  depositions, 
-and  a  copy  of  tha  statement,  certified  by  the  clerk,  must  be  delivered  to  the  per- 
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son  whose  election  is  contested,  or  if  he  cannot  be  found,  left  at  the  house  where 
he  last  resided,  by  the  sheriff  of  the  county  in  which  such  person  claims  his  resi- 
dence, within  ten  days  after  such  statement  is  filed. 

History:    Enacted  March  12,  1872. 

§277.  COMPELLING  ATTENDANCE  OF  WITNESSES.  Either  of  the  jus- 
tices of  the  peace  have  power  to  issue  subpoenas  for  witnesses,  at  the  request  of 
either  party,  to  be  served  by  the  sheriff  as  other  subpoenas ;  and  such  justices, 
when  met  at  the  time  and  place  appointed  to  take  such  depositions,  have  the 
same  power  to  issue  attachments  and  assess  fines  against  witnesses  as  is  given 
to  justices  of  the  peace  in  the  trials  of  civil  actions. 

History:    Enacted  March  12,  1872. 

§  278.  TESTIMONY,  HOW  TAKEN.  The  justices  must  meet  at  the  time 
and  place  appointed,  and  take  the  depositions  of  witnesses  produced  by  the 
parties,  and  may  continue  the  examination  from  day  to  day,  if  necessary. 
When  the  examination  is  closed,  they  must  seal  up  the  depositions  taken  before 
them,  together  with  the  commission,  and  transmit  the  same  by  mail  or  express 
to  the  clerk  with  whom  the  statement  was  filed. 

History:    Enacted  March  12,  1872. 

§279.  VACANCY  IN  COMMISSION,  HOW  FILLED.  If  at  any  time  either 
of  the  justices  is  unable  to  proceed  in  such  examination  the  clerk  may  supply 
the  vacancy  by  designating  any  other  justice  of  the  peace  of  the  county. 

History:    Enacted  March  12,  1872. 

§280.    FEES  OF  OFFICERS.    Officers  performing  services  in  a  contested 

election  case  may  charge  and  collect  from  the  party  at  whose  instance  such 

services  were  performed  the  same  fees  as  are  allowed  them  for  similar  services 

in  civil  cases. 

History:    Enacted  March  12,  1872. 

See  note  to  I  274,  ante. 

§  281.  TESTIMONY  TO  BE  TRANSMITTED  TO  SECRETARY  OF  STATE. 
DUTIES  OF  SECRETARY.  The  clerk  must  seal  up  the  depositions,  the  orig- 
inal statement,  the  copy  of  the  notice  served  upon  the  party  whose  right  is 
contested,  and  the  commission  issued  to  the  justices  of  the  peace,  and  transmit 
the  same  by  mail  to  the  secretary  of  state,  indorsing  thereon  the  names  of  the 
contesting  parties  and  the  branch  of  the  legislature  before  which  such  contest 
is  to  be  tried.  The  secretary  of  state  must  deliver  the  same,  unopened,  to  the 
presiding  officer  of  the  house  in  which  such  contest  is  to  be  tried,  on  or  before 
the  second  day  of  the  session  of  the  legislature  next  after  taking  such  depo- 
sitions, and  such  presiding  officer  must  immediately  give  notice  to  the  house 
that  such  papers  are  in  his  possession. 

History:    Enacted  March  12,  1872. 

§  282.  DEPOSITIONS.  At  any  time  after  notice  of  contest  has  been  given, 
and  before  the  trial  thereof  before  the  proper  branch  of  the  legislature,  either 
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party  may  take  depositions,  to  be  read  on  the  trial,  in  like  manner  and  under 
the  same  roles  as  are  allowed  and  required  in  the  cases  of  depositions  to  be 
read  on  the  trial  of  civil  actions;  and  such  depositions,  when  taken,  must  be 
sealed  up  by  the  officer  taking  the  same,  and  directed  to  the  secretary  of  state, 
who  must  keep  the  same,  unopened,  and  deliver  them  to  the  presiding  officer 
of  the  house  in  which  the  contest  is  to  be  tried. 

History:    Enacted  March  12,  1872. 

§  283.  FUBTHEB  EVIDENCE  MAY  BE  TAKEN.  The  house  before  which 
the  contest  is  pending  may  take  such  other  evidence  in  the  case  as  it  deems 
material. 

History:    Enacted  March  12,  1872. 


ARTICLE  VII. 


CONTESTING  THE  ELECTION  FOB  GOVEENOB  OB  LIEUTENANT-GOVEBNOBw 

[This  whole  article  comprising  H  288-295,  repealed  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  562,  Kerr'B  Stats,  and  Amdts.  1906-7,  p.  20.] 


1.  RefwMl  to  deeide.  —  Under  constitu- 
tional provision  that  contested  election  for 
governor  shall  be  determined  by  the  two 
houses  of  legislature  on  joint  ballot  and 
■tatntes  regulating  mode  of  procedure, 
legislature  has  no  authority  to  adopt  re- 
port declaring  that  frauds  perpetrated  were 
of  such  nature  as  to  render  it  impossible  to 
separate  legral  from  illegal  votes  for  gov- 
ernor, and  therefore  impossible  to  deter- 
mine whether   aontestor   or  contestee  liad 


been  elected,  and  declaring  that  no  person 
was  elected  governor.— In  re  Senate  Reso- 
lution, S3  Colo.  307,  79  Pac.  1009. 

As    to    contest   of   election   for   governor, 

amendment  of  March  23,  1907,  to  section 
1124,  Code  of  Civil  Procedure  (Stats,  and 
Amdts.  1907,  p.  913),  provides  as  to  who 
may  contest. — See  Kerr's  Cyc.  Code  Civ. 
Proa,  2d  ed.,  99  1124[a],  1124[b]. 

Am  to   content  of   election   for   governor* 

see  brief  in  14  L.  R.  A.  658. 
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ARTICLE  VIII. 

ATTENDANCE  AND  EXAMINATION  OF  WITNESSES  BEFORE  THE  LEGISLATURE 

AND  COMMITTEES  THEREOF. 
|  300.  Subpoenas. 
I  301.  Service  of  subpoena. 

I  302.  [Failure  of  witness  to  appear.]    Contempt. 
I  303.  Compelling  attendance.    [Warrant  of  arrest.] 
|304.  Witnesses  not  to  be  held  to  answer  criminally— Refusal  to  testify. 

§300.  SUBPCENAS.  A  subpoena  requiring  the  attendance  of  any  witness 
before  either  house  of  the  legislature  or  a  committee  thereof  may  be  issued  by 
the  president  of  the  senate,  speaker  of  the  house,  or  the  chairman  of  any  com- 
mittee before  whom  the  attendance  of  the  witness  is  desired ;  and  it  is  sufficient 
if: 

1.  It  states  whether  the  proceeding  is  before  the  assembly  or  senate  or  a 
committee; 

2.  Jt  is  addressed  to  the  witness ; 

3.  It  requires  the  attendance  of  such  witness  at  a  time  and  place  certain ; 

4.  It  is  signed  by  the  president  of  the  senate,  speaker  of  the  assembly,  or 
chairman  of  a  committee. 

History:    Enacted  March  12,  1872. 

§  301.  SERVICE  OF  SUBPCENA.  The  subpoena  may  be  served  by  any  per- 
son who  might  be  a  witness  in  the  matter,  and  his  affidavit  that  he  delivered  a 
copy  to  the  witness  is  evidence  of  service. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1872-4,  p.  4. 

§302.    [FAILURE  OF  WITNESS  TO  APPEAR.]     CONTEMPT.    If  any 

witness  neglects  or  refuses  to  obey  such  subpoena,  or  appearing,  neglects  or 
refuses  to  testify,  or  to  produce  upon  reasonable  notice  any  material  and  proper 
books,  papers  or  documents  in  his  possession  or  under  his  control,  the  senate, 
assembly  or  any  committee  thereof  may  by  resolution  entered  on  the  journal 
of  the  senate  or  assembly  or  minutes  of  the  committee,  as  the  case  may  be,  com- 
mit  him  for  contempt ;  provided,  however,  that  if  any  such  contempt  be  com- 
mitted before  such  committee  during  the  session  of  the  legislature,  such 
committee  shall  report  the  contempt  to  the  senate  or  assembly,  as  the  case  may 
be,  for  such  action  as  may  be  deemed  necessary  by  the  senate  or  assembly. 

History:     Enacted  March  12,  1872;   amended  May  20,  1913,  Stats, 
and  Amdts.  1913,  p.  231.    In  effect  August  10,  1913. 

WITNESSES  IN  CONTEMPT. 

1.  Aid  of  counsel. 

2.  Refusal  of  witness  to  answer  questions. 
1.  Aid  of  eonneel. — Witness  before  sen- 
ate, on  investigation  of  charges  of  bribery 
against  members,  is  not  entitled  to  aid  of 
counsel  where  such  witness  does  not  stand 
in  position  of  one  accused  of  any  crime 
against  such  body.— Ex  parte  McCarthy,  29 
Cal.  395,  S99. 


2.  Refusal  of  wlt»e*a  to  mmmvr^r  q 
tlona  before  a  committee  of  senate  and 
senate  Itself  in  relation  to  charges  of  brib- 
ery made  by  him  against  members  of  such 
body  amounts  to  contempt,  for  which  he 
may  be  punished  by  imprisonment.  —  Ex 
parte  McCarthy,  29  Cal.  395.  404;  Ex  parte 
Lawrence,  116  CaL  298,  299,  48  Pac.  124, 
80  Fed.  101,  102. 


Cfc.  II,  art  VIA.]      WARRANT  OF  ARREST— REFUSAL  TO  TESTIFY.    :  ||  303,804 

§303.  COMPELLING*  ATTENDANCE.  [WARRANT  OF  ARREST]  Any 
witness  neglecting  or  refusing  to  attend  in  obedience  to  subpoena  may  be 
arrested  by  the  sergeant-at-arms  and  brought  before  the  senate,  assembly  or 
committee  thereof,  as  the  case  may  be.  The  only  warrant  or  authority  neces- 
sary authorizing  such  arrest,  is  a  copy  of  a  resolution  of  the  senate,  the  assembly 
or  committee  signed  by  the  president  of  the  senate,  speaker  of  the  assembly  or 
chairman  of  the  committee  as  the  case  may  be  and  countersigned  by  the  secre- 
tary  of  the  senate,  the  clerk  of  the  assembly  or  a  majority  of  the  members  of 
any  such  committee,  as  the  case,  may  be. 

History:     Enacted  March  12,  1872;   amended  May  20,  1913,  Stats, 
and  Amdts.  1913,  p.  232.    In  effect  August  10,  1913. 

§304.  WITNESSES  NOT  TO  BE  HELD  TO  ANSWER  CRIMINALLY. 
REFUSAL  TO  TESTIFY.  No  person  sworn  and  examined  before  either  house 
of  the  legislature,  or  any  committee  thereof,  can  be  held  to  answer  criminally 
or  be  subject  to  any  penalty  or  forfeiture  for  any  fact  or  act  touching  which 
he  is  required  to  testify;  nor  is  any  statement  made  or  paper  produced  by  any 
such  witness  competent  evidence  in  any  criminal  proceeding  against  such  wit- 
ness ;  nor  can  such  witness  refuse  to  testify  to  any  fact  or  to  produce  any  paper 
touching  which  he  is  examined,  for  the  reason  that  his  testimony  or  the  pro- 
duction of  such  paper  may  tend  to  disgrace  him  or  render  him  infamous.  Noth- 
ing in  this  section  exempts  any  witness  from  prosecution  and  punishment  for 
perjury  committed  by  him  on  such  examination. 

History:    Enacted  March.  12,  1872,  founded  upon  $  2  Act  March  25, 
1857,  Stats.  1857.  p.  97. 
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ARTICLE  IX. 


ENACTMENT  OF  STATUTES. 

1 309.  Bills  received  by  the  governor  must  be  indorsed  by  his  private  secretary. 

|  310.  Approval  of  bills. 

§  311.  Bills  returned  without  approval. 

I  312.  Return,  when  house  not  in  session. 

|  313.  Bills  remaining  with  the  governor  more  than  tan  days. 

§  309.  BILLS  RECEIVED  BY  THE  GOVERNOR  MUST  BE  INDORSED 
BY  HIS  PRIVATE  SECRETARY.  Every  bill  must,  as  soon  as  delivered  to  the 
governor,  be  indorsed  as  follows:   "This  bill  was  received  by  the  governor 

this day  of ,  eighteen  [nineteen]  ."    The  indorsement  must  be 

signed  by  th6  private  secretary  of  the  governor. 

History:    Enacted  March  12,  1872. 

40.  Regulation  of  practice  and  procedure. 
49a,  40b.  Repeal  by  implication. 
50-  52.  Tenement-house  act. 

53,54.  Unequal    burdens  —  Bond    for    street 
assessment. 

55.  Uniformity  of  operation  necessary. 

II.  Retroactive  Operation. 
56,57.  As  to  generally. 

58.  Construed  retroactive,  when, 

III.  Revised  ob  Amended  Act. 
50.  As  to  generally. 

IV.  Special  Statutes — Prohibited  When. 

60.  As  to  generally. 

61.  Power  to  repeal  or  alter  law. 

V.  Title  op  Act. 

62.  As  to  necessity  for. 

63.  As  to  sufficiency  of. 
64-  67.  Same— Street  law. 
68,  60.  Amending  act. 

70.  Purpose  of  constitutional  provision. 

As  to  constitutionality  of  statute  prohib- 
iting; transfer  of  action  to  federal  eonrt  *>r 
corporation  defendant,  see,  post,  9  608,  note. 

As  to  constitutionality  of  cnratlvo  mtmt- 

ntes,  see,  post,   |  388  and  note. 

As  to  constitutionality  of  statate  reftrvlat- 
1ns;  taxation  for  aln*  schools,  see,  poat. 
§  888  and  note. 

As  to  construction  of  drll  statutes,  see- 
post,   |  326  and  note. 

As    to   construction   of  criminal   statuses. 

see,  post,  S  326  and  note. 

As  to  construction  of  codes,  see  Kerr's 
Cyc  Civ.  Code,  2d  ed.,  $  13  and  note;  Kerr's 
Cyc.  Code  Civ.  Proa,  2d  ed.,  $  4  and  note. 

As  to  effect  of  incorporatinsT  a  statate  fM 
code,  see,  post,  9  326  and  note. 


STATUTES. 

I.  Constitutionality  op  Statutes. 
II.  Retroactive  Operation. 

III.  Revised  or  Amended  Aot. 

IV.  Special  Statutes — Prohibited  When. 
V.  Title  op  Act. 

I.  Constitutionality  op  Statutes. 
1-2.  A  b  to  generally. 

3.  As  to  fourteenth  amendment  to  federal 

constitution. 

4.  Same — Privileges  and  immunities. 

5.  Same — Due  process — Tax-sales. 

6-8.  Same — Equal  protection  —  Discrimina- 
tion— Eight-hour  law. 

9.  Application     and     interpretation     of 
amendment  to  constitution. 

10, 11.  Class  legislation — As  to  generally. 

12, 13.  Same — And  uniform  operation  of  laws 
— Persona]  property  brokers. 

14.  Construction    of    constitutional    provi- 

sions— In  general. 

15.  Declarations  as  to  legislative  act. 

16, 17.  Delegation  of  power. 

18-21.  Eight-hour     law  —  Freedom     of     em- 
ployees  to  contract. 

22.  Judicial  legislation. 

03,  24.  License-tax  —  Ordinance,  constitution- 
ality. 

25-  37.  Motor-vehicle  act  —  Registration  of 
automobiles  and  licensing  of  chauf- 
feurs. 

38-  40.  Police  power  and  class  legislation. 

41.  Presumption  in  favor  of  constitution- 
ality. 

42-  44.  Regulation  of  loan-brokers — Rates  of 
interest. 

45-  48.  Regulation  of  payment  of  wages — Im- 
prisonment for  debt. 


Clu  D,  art  IX.] 


STATUTES— COWSTITUTIONAXITY  OF. 
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L    CONSTITUTIONALITY    OP    STATUTES. 

1.  As  to  generally. — While  It  Is  quite 
true  that  the  legislature  has  power  to  pass 
retroactive  laws,  where  such  laws  do  not 
impair  the  obligation  of  contracts  or  Tested 
rlghU,  yet  It  Is  equally  true  that  laws  are 
not  construed  as  a  retroactive  or  retrospec- 
tive effect,  so  as  to  affect  pending;  litiga- 
tion, unless  such  intent  is  expressly  de- 
clared or  necessarily  implied  from  the  lan- 
guage used  In  the  statute. — State  Commls- 
fion  in  Lunacy  v.  Welch,  20  Cal.  App.  624, 
131,  129  Pac  974. 

la.  A  firmly  established  canon  for  the 
interpretation  of  statutes  declares  that  all 
laws  are  presumed  to  commence  in  the  fu- 
ture and  operate  prospectively,  and  are  to 
be  considered  as  furnishing;  a  rule  for  fu- 
ture cases  only,  unless  the*  statute  con- 
tains language  unequivocally  and  certainly 
embracing  past  transactions.  "This  rule 
ii  of  such  obvious  convenience  and  justice 
as  to  call  for  Jealous  care  on  the  part  of 
the  court  to  protect  and  preserve  it.  Re- 
troaction should  never  be  allowed  to  a 
statute  unless  it  is  required  by  express 
command  of  the  legislature,  or  by  an  un- 
avoidable Implication  arising  from  the  ne- 
cessity of  adopting  such  a  construction  in 
order  to  give  full  effect  to  all  of  its  pro- 
visions."— Smith  v.  Lyon,  44  Conn.  175. 

lb.  In  an  early  case  in  this  state  con- 
sidering an  instance  in  which  the  legisla- 
ture, by  amendment  of  an  existing  statute 
governing  procedure,  thereby  repeals  it 
without  a  saving  clause,  but  by  such 
amendment  confers  upon  court  the  power 
to  relieve  a  party  aggrieved,  such  party  al- 
ready having  an  existing  right  to  such 
relief  under  the  repealed  statute,  and  hav- 
ing made  due  application  therefor,  but  be- 
ing prevented  from  pursuing  his  remedy 
because  of  the  repeal  of  the  statute  under 
which  it  was  made,  the  court  held  that  the 
amendment  would  be  held  to  act  retro- 
actively to  enable  the  court  to  grant  relief 
in  such  a  case. — Bensley  v.  Ellis,  39  Cal. 
109,  distinguishing  Gates  v.  Salmon,  28  Cal. 
320. 

lc.  In  a  later  case  involving  the  amend- 
ment by  the  legislature  of  sections  1217  and 
1227  in  1891  (Stats,  and  Amdta.  1891,  p.  272), 
relating  to  the  sentencing  of  prisoner  to 
be  executed  and  fixing  the  place  of  execu- 
tion as  the  state  prison  and  requiring  such 
condemned  prisoner  to  be  confined  in  the 
state  prison  until  the  sentence  was  carried 
into  execution,  and  made  the  law  apply  to 
past  as  well  as  future  cases  of  sentence  to 
death,  as  to  a  prisoner  already  convicted 
and  sentenced  to  death,  the  amendment 
was  held  to  be  retroactive  as  to  him  and 
void,  because  it  added  an  increased  pun- 
ishment by  requiring  him  to  be  confined  in 
the  state  prison  instead  of  the  Jail  until 
the  time  set  for  the  carrying  out  of  the 
sentence. — People  v.  HcNulty,  8  Cal.  Unrep. 
441,  28  Pac.  818. 

1.  As  to  generally. — The  legislature  has 
power  to  pass  retroactive  laws,  that  do  not 
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impair  the  obligation  of  contracts  or  vested 
rights.  —  State  Commission  in  Lunacy  v. 
Welch,  20  Cal.  App.  624,  129  Pac.  974,  976. 

2.  A  law  establishing  rules  of  liability 
for  negligence  applying  only  to  actions 
arising  from  the  relations  between  em- 
ployees and  employers  does  not  violate 
constitutional  provisions,  article  1,  sections 
11,  21.  The  relation  of  employer  and  em- 
ployee is  sufficiently  peculiar  and  distinct 
from  others  to  warrant  legislation  for  it  as 
a  class  distinct  from  other  relations.— 
Pritchard  v.  Whitney  Estate  Co.,  164  Cal. 
564,  129  Pac.  989,   992. 

8.  A»  to  fourteenth  amendment  to  fed- 
eral constitution,  —  The  provisions  of  the 
fourteenth  amendment  to  the  United  States 
constitution,  as  conclusively  fixed  by  pre- 
vious decisions,  are  generic  in  their  terms, 
and  are  addressed  not  only  to  the  states 
but  also  to  every  person,  whether  natural 
or  juridical,  who  is  the  repository  of  state 
power. — Home  Tel.  &  Tel.  Co.  v.  Los  An- 
geles, 227  U.  S.  278,  57  L.  ed.  510,  33  Sup. 
Ct.  Rep.   312. 

4*     Same  —  Privileges    and    Immunities.— 

The  privileges  and  immunities  of  citizens 
of  the  United  States  protected  by  the  con- 
stitution of  the  United  States  are  privi- 
leges and  immunities  arising  out  of  the 
nature  and  essential  character  of  the  fed- 
eral government  and  granted  or  secured  by 
the  constitution.— Sacramento  Orphanage  & 
Children's  Home  v.  Chambers,  25  Cal.  App. 
536,  144  Pac   317. 

6.  Same  — Dae   proceaa     Tax-sale*. — Due 

process  of  law  is  not  lacking  where,  under 
section  3897  of  the  Political  Code,  land 
worth  five  hundred  dollars  becomes  vested 
In  the  state  for  delinquent  taxes  and  the 
state  afterwards  sells  the  property  for  one 
hundred  and  sixty-six  dollars,  which  go  to 
the  state  in  satisfaction  of  a  tax  amounting, 
with  costs  and  penalties,  to  sixteen  dollars 
and  nineteen  cents;  the  owner  having  had 
opportunity  for  hearing  as  to  the  fairness 
of  the  original  assessment  and  notice  of 
the  sales  to  the  state  and  by  the  state. — 
Chapman  v.  Zobelein,  237  U.  S.  135,  59  L. 
ed.  874,  35  Sup.  Ct.  Rep.  518,  affirming  19 
Cal.  App.  132,  124  Pac.  1021. 

0.  Same— Eqnal  protection— Discrimina- 
tion— Eight-hour  law, — The  eight-hour  law 
for  women  employees  (Stats.  1911,  p.  437)  Is 
not  unconstitutional  as  discriminatory  in 
including  hotel  employees  and  excluding 
employees  in  boarding-houses,  lodging- 
houses,  and  other  female  employees. — Miller 
v.  Wilson.  236  U.  S.  373,  59  L.  ed.  628,  35 
Sup.  Ct.  Rep.  841,  affirming  162  Cal.  687, 
124  Pac.  427. 

7.  The  eight-hour  law  for  women  em- 
ployees (Stats.  1911,  p.  437)  Is  not  uncon- 
stitutional because  unreasonably  discrim- 
inatory in  that  it  exempts  graduate  nurses 
in  hospitals  from  its  operation. — Bosley  v. 
McLaughlin,  236  U.  S.  385,  59  L.  ed.  632,  35 
Sup.  Ct.  Rep.   345. 

8.  The  eight-hour  law  for  women  em- 
ployees   (Stats.   1911,  p.   437)    is   not  uncon- 
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stltutional  as  discriminatory  because  it  ex- 
empts women  employed  in  harvesting;,  and 
in  canning;  or  drying:  fruit  and  vegetables. 
— Miller  v.  Wilson,  236  U.  S.  373,  59  L.  ed. 
628.  35  Sup.  Ct.  Rep.  341,  affirming;  162  Cal. 
687.  124  Pac.  427. 

9.  Application  and  interpretation  of 
amendment  to  constitution. — The  first  step 
in  the  application  and  interpretation  of  an 
amendment  to  a  constitution  or  statute  is 
to  consider  the  conditions  existing;  prior  to 
its  adoption,  so  as  to  ascertain  its  objects 
and  purposes. — Matter  of  Russell,  163  Cal. 
668,  126  Pac.  875,  876. 

10.  ClaM  legislation— Aa   to  generally. — 

The  creation  of  a  class  to  be  affected  by 
any  particular  law  does  not  necessarily 
make  such  a  law  a  special  law  prohibited 
by  section  25,  article  4  of  the  constitution. 
Such  a  law  is  a  general  law  if  It  operates 
upon  all  of  the  class  alike,  and  there  exists 
some  natural  or  Intrinsic  reason  or  some 
constitutional  ground  for  the  classification. 
On  the  other  hand,  a  law  that  creates  a 
class,  to  be  affected  by  the  law,  not  founded 
upon  some  natural,  intrinsic,  or  constitu- 
tional distinction,  is  special  and  prohibited 
by  the  constitution  of  this  state. — In  re 
Becker's  Estate,  20  Cal.  App.  513,  129  Pac. 
795,  796. 

As  to  police  power  and  claaa  legislation, 
see  pars.   38-40,  this  note. 

11.  The  provision  of  section  1349,  Code 
of  Civil  Procedure,  as  amended  In  1907 
(Stats.  1907,  p.  312),  relating  to  the  fixing 
of  the  -value  of  an  estate  for  the  purpose 
of  giving  notice  to  creditors,  applies  only 
to  cases  where  the*  decedent  died  testate. 
It  has  no  application  to  estates  where  the 
decedent  leaves  no  will.  A  different  rule  is 
thus  established  by  which  the  rights  of 
creditors  of  decedent  leaving  a  will  are 
governed  from  the  rule  governing  the 
rights  of  creditors  of  persons  dying  intes- 
tate; hence  such  amendment  is  void  as  In 
contravention  of  section  25,  article  IV  of 
the  constitution. — In  re  Becker's  Estate,  20 
Cal.  App.  513.  129  Pac.  795,  796. 

12.  Same  —  And  an  I  form  operation  of 
laws  —  Personal  property  brokers.  —  The 
business  of  loaning  money  on  chattel 
mortgages  or  like  Instruments,  and  that  of 
loaning  or  advancing  money  on  assign- 
ments or  other  transfers  of  wages,  earnings 
and  the  like,  has  become  so  well  known  and 
so  susceptible  of  classification  and  recogni- 
tion that  the  legislature  is  entirely  Justified 
in  describing  those  engaged  in  it  as  a  pe- 
culiar class  and  giving  them  the  name  of 
personal  property  brokers.  —  Ex  parte 
Stephan.  170  Cal.  48.  Ann.  Cas.  1916E,  617, 
148    Pac.    196. 

13.  The  act  of  April  16,  1909,  amended 
April  21,  1911,  defining  personal  property 
brokers  and  regulating  their  charges  and 
business,  does  not  violate  the  provisions  of 
section  11  of  article  I  of  the  constitution, 
which  declares  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation,  nor 
does   it   violate   the   provisions   of   subdivi- 


sion 23,  section  25,  article  IV,  which  forbids 
special  laws  "regulating  the  rate  of  inter- 
est on  money." — Ex  parte  Stephan,  170  Cal. 
48.   Ann.   Cas.  1916E,   617,   148   Pac.   196. 

14.  Construction  of  constitutional  provi- 
sions—la  general.  —  A  construction  which 
raises  a  conflict  between  parts  of  a  consti- 
tution is  inadmissible,  when  by  any  reason- 
able interpretation  they  may  be  made  to 
harmonize,  and  in  case  of  irreconcilable  re- 
pugnancy the  provision  last  in  order  of 
time  should  prevail. — Ex  parte  Mascolo,  25 
Cal.  App.  92,  142  Pac.  903. 

15.  Declarations   as  to   legislative   net. — 

When  the  constitution  itself  declares  that 
a  legislative  enactment  touching  a  given 
subject  shall  not  be  controlled  by  any  pro- 
visions of  the  written  constitution,  such  a 
legislative  enactment  addressed  to  that  sub- 
ject ex  proprio  vlgore  carries  with  it  all 
the  force  of  an  act  of  parliament.  There- 
fore the  same  power  vested  in  the  legisla- 
ture, which  admittedly  authorizes  it  to  limit 
or  destroy  the  jurisdiction  of  the  courts  of 
this  state,  must  necessarily  authorize  it  to 
confer  upon  such  courts  such  jurisdiction  as 
it  sees  fit. — Pacific  Tel.  &  Tel.  Co.  v.  Eshle- 
man.  166  Cal.  640,  50  L.  R.  A.  (N.  S.)  652, 
137  Pac.  1119. 

16.  Delegation  of  power. — Although  it  Is 
provided  by  section  5,  article  XI  of  the 
constitution  that  the  legislature  shall  des- 
ignate the  compensation  of  county  and  mu- 
nicipal officers,  and  that  such  power  can 
not  be  delegated,  yet  where  the  office  is 
created  by  the  legislature,  this  construction 
Is  not  applicable,  and  such  delegation  to  the 
municipality  as  the  power  to  appoint  and 
fix  the  compensation  of  the  official  sealer  or 
weights  and  measures,  as  created  by  act 
of  March  18,  1911  (Stats.  1911,  p.  384),  is 
a  valid  exercise  of  the  police  power. — Scott 
▼.  Boyle,  164  Cal.  321,  128  Pac.  941,  943. 

17.  There  Is  nothing  In  the  constitution 
to  preclude  the  legislature  from  delegating 
the  authority  to  transfer  from  the  city 
marshal  to  the  city  treasurer  the  power  to 
collect  license  taxes  to  the  board  of  trus- 
tees. The  condition  simply  amounts  to  a 
grant  of  power,  to  be  exercised  in  the  dis- 
cretion of  the  trustees,  to  relieve  one  mu- 
nicipal officer  of  a  ministerial  executive 
duty  and  transfer  it  to  another.  Even  if  It 
be  regarded  as  a  legislative  attempt  to  con- 
fer authority  upon  the  local  law-making 
body  to  create  the  office  of  city  tax  collec- 
tor, it  does  not  seem  to  be  obnoxious  to  any 
constitutional  provision.  It  is  manifestly 
not  the  case  where  by  ordinance  the  city 
trustees  attempt  to  repeal  or  nullify  a 
statute  or  to  deprive  any  official  of  author- 
ity conferred  by  the  legislature,  but  it 
presents  the  Instance,  as  already  seen,  or 
the  exercise  of  power  expressly  delegated 
by  legislative  enactment. — City  of  Wood- 
land v.  Leech,  20  Cal.  App.  15,  127  Pac. 
1040,    1042. 

18.  Elght-honr    law  —  Freedom    of    em- 
ployee*   to   contract.  —  The    e'pM-hour    law 
for   women   employees    (Stats.   1911,   p.   437* 
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does  not  Infringe  the  freedom  to  contract 
guaranteed  by  the  fourteenth  amendment. 
—Miller  v.  Wilson,  236  U.  S.  373,  59  L.  ed. 
628,  35  Sup.  Ct  Rep.  341,  affirming-  162  Cal. 
•17,  134  Pac.   427. 

As  to  eoaatltntlonalflty  of  statu  tea  limit- 
las  hours  off  labor  for  employee*,  see  notes 
69  L,  ed.  628,  632. 

19.  The  eight-hour  law  for  women  em- 
ployees (Stats.  1911,  p.  437)  does  not  deny 
the  freedom  to  contract  to  graduate  women 
pharmacists,  In  that  they  are  forbidden  to 
work  more  than  eight  hours  a  day  or  forty- 
eight  hours  a  week. — Bosley  v.  McLaughlin, 
236  U.  S.  385,  59  Lw  ed.  632,  35  Sup.  Ct. 
Rep.  345. 

20.  Such  statute  Is  not  unconstitutional 
as  denying  the  freedom  of  contract  because 
it  forbids  women  student  nurses  In  hospital 
training  schools  to  work  more  than  eight 
hours  a  day  or  forty- eight  hours  a  week. — 
Bosley  v.  McLaughlin,  236  U.  S.  385,  59  L. 
ed.  633.  35  Sup.  Ct  Rep.  345. 

21.  Nor  is  such  statute  unconstitutional 
as  denying  the  freedom  to  contract  because 
it  places  a  like  prohibition  on  matrons, 
seamstresses,  and  other  women,  graduate 
nurses  excepted,  employed  In  hospitals. — 
Bosley  t.  McLaughlin,  236  U.  S.  385,  59  L. 
ed.  632,  35  Sup.  Ct.  Rep.  345. 

22.  Jadlefal  learfalation. — The  courts  have 
no  more  power  or  right,  by  construction,  to 
Import  into  statutes  language  which  has 
not  been  inserted  therein  by  legislative 
authority  than  to  take  from  them,  by  like 
process,  language  which  the  legislature  has 
put  Into  them.  —  California  Telephone  & 
Light  Co.  v.  Jordan,  19  CaL  App.  536,  126 
Pac,  698.  602. 


2S.  Ltcease  -  tax  — -  Ordinance,  eonatltn- 
tteaalfty. — Section  39  of  ordinance  No.  20,000 
<new  series)  of  the  city  of  Los  Angeles 
provides  that  every  person.  Arm,  or  corpo- 
ration conducting,  managing,  or  carrying 
on  the  business  of  furnishing  or  supplying 
electricity  for  light,  etc.,  shall  pay  a  cer- 
tain amount  as  a  license  tax,  which  amount 
it  payable  quarterly.  Section  3  of  the  same 
ordinance  places  upon  the  city  clerk  the 
duty  of  preparing  and  issuing  the  license, 
and  computing  the  amount  thereof.  Held, 
that  since  the  method  of  computation  is 
furnished  the  clerk,  his  duties  are  not  legis- 
lative, but  purely  ministerial,  and  hence 
the  ordinance  is  valid. — Los  Angeles  Gag  & 
Electric  Corp.  v.  City  of  Los  Angeles,  163 
Cal.  621,  126  Pac.  594. 

As  to  the  power  to  exaet  and  charge 
lleeaae-tax,  see  notes,  52  Am.  St.  Rep.  331; 
129  Am.  St.  Rep.  249. 

24.  The  contention  Is  made  that  the 
imposition  of  a  license  tax  impairs  the  obli- 
gation of  this  contract,  because  it  imposes 
additional  burdens  upon  one  of  the  parties 
to  said  agreement.  It  appears  from  the 
complaint  that  plaintiff  was  paying  a  li- 
cense tax  when  Its  contract  with  the  city 
**•  made,   and    when    the    ordinance    here 


considered  was  adopted  by  the  city  council. 
It  Is  therefore  evident  that  the  contract 
was  made  in  view  of  the  city's  right  to 
impose  a  license  tax  upon  the  business  of 
plaintiff.  So  long  as  such  tax  is  reason- 
able, it  is  a  legal  imposition,  and  is  a  mat- 
ter apart  from  the  contract  between  the 
city  and  the  Los  Angeles  Gas  and  Electric 
Corporation.  The  fact  that  the  taxing 
power  Is  a  party  to  a  contract  does  not 
impair  the  right  to  tax  the  business  pur- 
sued by  virtue  of  that  contract.  While  a 
city  may,  by  contract,  deprive  itself  of  the 
power  to  collect  license  fees,  that  power  i» 
presumed  to  exist,  unless  an  unequivocal 
Intention  to  the  contrary  appears  from  the 
terms  of  the  agreement. — Los  Angeles  Gas 
&  Electric  Corp.  v.  City  of  Los  Angeles,  163 
Cal.  621,  126  Pac.  594,  597,  citing  City  of  St. 
Louis  v.  United  Railways  Co.,  210  U.  S.  273, 
52  L.  ed.  1054,  28  Sup.  Ct.  Rep.  630. 

25.  Motor- Vehicle  net  —  Registration  of 
automobiles    and   licensing   of   chauffeur*. — 

The  occupation  of  a  chauffeur  is  one  calling 
for  regulation,  and  therefore  permitting  a 
regulatory  license  fee,  under  the  rule  that 
when  a  calling  or  profession  or  business  is 

• 

attended  with  danger  or  requires  a  certain 
degree  of  scientific  knowledge  upon  which 
others  must  rely,  then  legislation  properly 
steps  in  and  imposes  conditions  upon  its 
exercise. — Ex  parte  Stork,  1G7  Cal.  294,  139 
Pac.  684.  ' 

26.  The  Motor- Vehicle  act  (Stats.  1913, 
p.  639)  Is  not  unconstitutional  as  making 
an  arbitrary  and  unwarranted  classification, 
in  that  it  requires  professional  chauffeurs, 
or  drivers  of  motor  vehicles  for  hire,  to  pay 
an  annual  license  tax,  but  exempts  all 
other  operators  of  such  vehicles  from  such 
tax  and  regulation. — Ex  parte  Stork,  167 
Cal.  294,  139  Pac.  684. 

27.  The  Motor-Vehicle  act  (Stats.  1913. 
p.  639),  to  regulate  the  use  and  operation  of 
vehicles  upon  the  public  highways,  to  pro- 
vide for  the  registration  and  identification 
of  motor  vehicles,  the  payment  of  fees 
therefor,  the  licensing  of  persons  operating 
motor  vehfcles,  etc.,  will  not  be  held  invalid 
on  the  ground  that  by  the  terms  of  sec- 
tion 35  thereof  one-half  of  the  fees  collected 
by  the  state  treasurer  are  to  be  returned  to 
the  counties  from  which  received  and  paid 
into  their  road  funds;  since  conceding, 
though  not  deciding,  that  such  section  is 
void,  the  court  would  be  compelled  never- 
theless to  uphold  section  7  of  the  act.  au- 
thorizing the  treasurer  to  collect  the  fees 
which,  when  paid,  would  remain  in  the  state 
treasury  for  expenditure  on  state  roads  by 
the  proper  state  authorities,  and  this  be- 
cause of  section  42,  which  provides  that  if 
any  part  of  the  act  should  be  declared  un- 
constitutional, the  legislature  intended  to 
pass  the  statute  without  that  part.  Such  a 
provision  imposes  upon  courts  the  duty  of 
supporting  the  legislative  will  as  far  as 
possible. — Ex  parte  Mitchell.  167  Cal.  282. 
139  Pac  685. 
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28.  The  intent  of  the  legislature  was  to 
impose  such  tax  Irrespective  of  the  dispo- 
sition of  the  proceeds.  This  court  must 
therefore  give  general  effect  to  section  35 
of  such  statute,  no  matter  whether  the  "net 
proceeds"  therein  mentioned  are  to  be  ex- 
pended by  the  state  authorities  alone  or 
not,  if  it  is  not  vulnerable  to  other  consti- 
tutional objection. — Ex  parte  Mitchell,  167 
Cal.  282,  189  Pac.  686. 

29.  Such  statute  Imposes  an  excise  or 
privilege  tax  for  the  purpose  of  providing 
a  fund  for  roads  under  the  dominion  of  the 
state  authorities. — Ex  parte  Mitchell,  167 
Cal.  282,  139  Pac.  685. 

29a.  Such  statute  is  not  invalid  because 
the  license  fee  therein  exacted  is  fixed 
according  to  the  horse-power  of  the  vehicle, 
not  according  to  the  value  of  the  property, 
as  the  Imposition  is  a  privilege  tax  charged 
in  the  nature  of  compensation  for  the  dam- 
age done  to  the  roads  of  the  state,  and  is 
properly  based,  not  upon  the  value  of  the 
machine,  but  upon  the  amount  of  destruc- 
tion caused  by  it. — Ex  parte  Mitchell,  167 
Cal.  282,  139  Pac.  685. 

30.  The  fact  that  an  ad  valorem  tax  is 
levied  by  local  authorities  upon  all  auto- 
mobiles as  property  does  not  make  this 
license  or  privilege- tax  by  the  state  double 

^  taxation. — Ex  parte  Mitchell,  167  Cal.  282, 
139  Pac.  686. 

31.  Such  statute  does  not  violate  subdi- 
vision 10  of  section  25  of  article  IV  of  the 
constitution,  by  including  San  Francisco  as 
a  county  for  the  purposes  of   the  act  and 

.  excluding  all  other  cities. — Ex  parte  Mitch- 
.  ell,  167  Cal.  282,  139  Pac.  685. 

32.  Nor  is  the  statute  local  or  special  in 
Its  nature,  because  the  greater  portion  of 
the  funds  derived  from  the  licenses  are  to 
be    expended    outside    of    the    cities    of    the 

.  state.  The  state  Is  charging  for  the  priv- 
ilege of  using  the  roads  for  these  highly 
destructive  vehicles  at  a  rate  of  speed  not 
1  attainable  by  those  which  are  propelled  by 
'  animal  power.  The  privilege  Is  open  alike 
to  the  rural  and  the  urban  owners  of  auto- 
mobiles.— Ex  parte  Mitchell,  167  Cal.  282, 
139  Pac.  685. 

33.  Such  statute  Is  not  violative  of  the 
"due  process"  clause  of  the  constitution  in 
imposing  license  tax  according  to  the  horse- 

.  power,  for  an .  automobile  of  high  power 
is  generally  heavier  and  more  destructive 
to  roads  than  one  of  low  power. — Ex  parte 
Mitchell.  167  Cal.  282,  139  Pac.  685. 

34.  Such  statute  is  not  violative  of  the 
"due  process"  clause  of  the  constitution  in 
providing     for    the    determination     of    the 

.  horse-power  of  motor  vehicles  by  the  state 
-department  of  engineering,  for  by  section  3 
•  of  the  act  owners  of  such  vehicles  are  given 
the  right  to  present  their  case  to  that  de- 
partment.— Ex  parte  Mitchell,  167  Cal.   282, 
139  Pac.  685. 

*35.  6ueh  statute  is  not  open  to  the 
objection    that   it   includes    more'   than    one 


subject  In  its  title.  All  of  Its  provisions 
are  relevant  to  the  regulation  of  automo- 
biles; and  in  this  sense  they  are  expressive 
of  but  one  subject,  and  all  of  the  parts  of 
the  general  object  to  be  attained  by  the 
statute  are  sufficiently  catalogued  in  the 
title.— Ex  parte  Mitchell,  167  CaL  282,  139 
Pac.  685. 

36.  Such  statute  is  not  Illegally  discrim- 
inatory, either  because  it  applies  to  motor 
and  not  to  other  kinds  of  vehicles,  or  be- 
cause it  places  dealers  in  a  class  by  them- 
selves and  exacts  from  them  a  fee  of  fifty 
dollars  if  they  operate  not  more  than  five 
automobiles  and  ten  dollars  for  every  motor 
vehicle  in  excess  of  five  so  operated. — Ex 
parte  Mitchell,  167  Cal.  282,  189  Pac.  685. 

37.  The  exemption  in  such  statute  of 
non-residents  from  paying  the  tax  for  a 
period  of  three  months  is  not  an  unlawful 
one. — Ex  parte  Mitchell,  167  CaL  282,  139 
Pac.  685. 

S&     Police  power  and  class  lesislatlom. — 

The  question  whether  a  classification  of 
subjects  for  the  exercise  of  the  police  power 
is  proper  is  not  to  be  determined  upon  any 
hard-and-fast  rules,  but  must  be  answered 
.  after  a  consideration  of  the  particular  sub- 
ject of  litigation;  in  other  words,  each  case 
must  depend,  to  some  extent,  upon  its  own 
facts. — Ex  parte  Stol  ten  berg,  165  Cal.  789. 
134  Pac.  971. 

As  to  elsss  legislation,  see  pars.  10-13, 
this  note. 

39.  While  constitutional  provisions  pro* 
hibit  arbitrary  discrimination  in  favor  of 
or  against  selected  Individuals  or  groups.  It 
is  within  the  legislative  power  to  classify 
subjects  of  regulation  and  to  pass  laws  ap- 
plicable to  all  of  a  class,  provided  that  the 
classification  so  made  be  founded  upon  some 
reasonable,  intrinsic  basis  of  differentiation. 
— Ex  parte  Stoltenberg,  165  CaL  789,  134 
Pac.  971, 

40.  In  determining  the  advisability  or 
necessity  of  a  proposed  police  measure,  the 
legislative  body  is  presumed  to  take  into 
consideration  the  circumstances  and  condi- 
tions under  which  the  thing  to  be  regulated 
or  forbidden  exists  or  may  occur,  and 
courts,  in  considering  whether  or  not  such 
measure  is  reasonable  in  its  application 
and  effect,  may  also  look  to  such  circum- 
stances and  conditions,  so  far  as  they  are 
matters  of  judicial  knowledge,  and  so  far 
as  they  may  be  admitted  or  shown  by  un- 
disputed, clear  and  satisfactory  evidence  In 
the  record  of  the  particular  case. — Abbey 
Land  &  Impr.  Co.  v.  San  Mateo  County,  167 
Cal.  434,  62  L.  R.  A.  (N.  S.)  408,  139  Pac.  1068. 

41.  Presumption  In  favor  of  constitution- 
ality.— Before  the  courts  will  declare  an  act 
unconstitutional,  it  must  be  made  clearly- 
apparent  that  the  act  is  violative  of  some 
provision  of  the  constitution  and  Incon- 
sistent with  It.  If  there  is  a  reasonable 
doubt  as  to  the  validity  of  the  act  its 
constitutionality  must  be  upheld. — Moore  v. 
Williams,  19  Cal.  App.  600.  127  Pac.  509. 
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A*  im  long    acqaleseeaee   la    validity   of 
statutes    as    affecting    their    validity,    see 

note*,  If  Ann.  Cab.  877;  Ann.  Caa.  191 2 A,  505. 


41.  Rernlatton  of  loam-brokers— Rates  of 
tmterest. — The  act  of  1909,  as  amended  in 
1911  (Stats.  1909,  p.  969;  1911,  p.  978),  pro- 
fiting that  every  person  engaged  in  the 
business  of  loaning:  or  advancing*  money, 
and  taking  as  security  any  chattel  mort- 
gage, bill  of  sale,  assignment  of  wages,  etc., 
is  a  personal  property  broker,  and  limiting 
the  Interest  which  he  may  charge  to  two 
per  cent  a  month,  but  exempting  persons 
who  make  occasional  loans,  or  who  loan 
upon  pledge,  or  without  security,  or  upon 
the  security  of  bank-books,  bank  deposits. 
Interests  in  estates,  contracts,  or  mort- 
gages on  real  property,  is  not  unconstitu- 
tional because  in  conflict  with  the  require- 
ment that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation,  or  because 
it  grants  to  some  classes  of  citizens  special 
priTileges  and  immunities  which  upon  the 
same  terms  are  not  granted  to  others,  or 
because  it  conflicts  with  the  provisions  of 
the  constitution  of  the  United  States  pro- 
hibiting the  various  states  from  making  or 
enforcing  laws  abridging  the  privileges  or 
immunities  of  cltlsens  and  depriving  per- 
sons of  property  without  due  process  of 
Uw.— Eaker  ▼.  Bryant,  84  Cal.  App.  87,  140 
Pac  810. 

43.  Laws  enacted  to  guard  against  un- 
reasonable rates  of  Interest  are  laws 
against  oppression,  and  should  be  favorably 
regarded,  as  they  always  have  been  favored 
by  the  common  law  of  England. — Eaker  v. 
Bryant,  84  Cal.  App.   87,  140  Pac.  810. 

44.  Where  there  comes  Into  existence  In 
a  state  a  class  of  business,  even  though  it 
be  within  a  more  general  class,  wherein  It 
Is  customary  and  habitual  for  those  con- 
ducting that  business  to  charge  excessive 
rates  of  interest  and  take  mortgages  upon 
the  personal  goods  or  assignments  of  the 
wages  of  the  borrower  as  security  therefor, 
the  legislature  may  take  cognisance  of  the 
fact  that  such  business  Is  in  existence  as  a 
distinct  occupation,  and  may  set  It  apart 
as  a  business  subject  to  regulation  peculiar 
to  Itself,  in  order  to  avoid  the  wrongs  inci- 
dental to  such  business  when  unregulated. 
—Eaker  v.  Bryant,  84  Cal,  App.  87,  140 
Pac  810. 


4*.  Regalattosi  of  payment  of  wages— 
Ismteeaa-rMt  for  debt. — The  act  of  1911, 
entitled  "An  act  providing  for  the  time  of 
payment  of  wages,"  is  unconstitutional  In 
.  that  it  In  effect  permits  an  imprisonment 
on  mesne  process  for  debt. — In  re  Crane,  86 
Cal.  App.  88,  145  Pac.  788. 

48.  The  right  of  a  creditor  to  control 
and  confine  the  person  of  his  debtor  by  the 
Process  of  arrest  Is  prohibited  in  this  state 
by  section  15  of  article  I  of  the  constitu- 
tion, except  that  a  debtor  may  be  seised  and 
confined  In  cases  where  It  is  made  to  ap- 
pear that  the  Indebtedness  was  fraudulent- 
ly contracted,   or   that  there   has  been  an 


attempted  fraudulent  'disposition  of  his 
property  with  the  intent  "to  j*elay  or  defeat 
the  payment  of  the  debt.-^In  re  Crane,  81 
Cal.  App.  88,  145  Pac.  738.         '".  •  '< 

47.  Fraud  must  exist  in  the. exceptional 
cases  noted  before  a  debtor  may*  be  sub- 
jected to  arrest  and  imprisonment,  and  in 
such  cases  the  arrest  and  imprisonm«m£ 
permitted  by  various  statutes  do  not-  tali 
within  the  Inhibition  of  the  constitution  for 
the  reason  that  the  penalty  prescribed  is 
not  for  failure  to  pay  the  creditor's  demand/ 
but  solely  because  of  the  fraud  alleged  to 
have  been  committed  in  the  creation  of  the 
debt,  or  In  a  subsequent  attempt  to  delay  or 
defeat  its  satisfaction  by  a  transfer,  re- 
moval or  concealment  of  the  property  of 
the  debtor. — In  re  Crane,  86  Cal.  App.  22,. 
145  Pac.  738. 

48.  While  the  act  of  1911  does  not  In- 
volve the  element  of  fraud  as  an  essential 
of  the  offense  defined  therein,  and  while  it 
does  not  provide  Imprisonment  as  the  pen- 
alty for  the  failure  of  an  employer  to  pay 
a  debt  due  to  his  employee,  since  it  Is  si- 
lent as  to  the  process  by  which  the  magis- 
trate before  whom  the  complaint  is  made 
of  an  alleged  violation  of  the  statute  may 
obtain  jurisdiction  of  the  person  of  the  of- 
fender, an  attempt  to  enforce  the  statute 
by  the  issuance  and  execution  of  a  warrant 
of  arrest  may  result  in  the  temporary  im- 
prisonment of  the  employer  for  a  debt  not 
conceived  or  contracted  In  fraud  of  his 
employee. — In  re  Crane,  26  Cal.  App.  22,  145 
Pac.  783. 

49.  Regulation  of  practice  am*  proced- 
ure.—The  legislative  discretion  as  to  the 
different  modes  of  procedure  or  rules  of 
practice  to  be  prescribed  for  the  numerous 
and  various  actions  and  proceedings  al- 
lowed In  courts  of  justice  is  very  wide, 
and  its  judgment  on  the  question  whether 
or  not  a  particular  provision  shall  be  made 
for  any  class  of  cases,  and  as  to  the  classi- 
fication thereof,  is  not  to  be  Interfered 
with  except  for  very  grave  causes,  and 
where  It  is  clear  beyond  reasonable  doubt 
that  no  sound  reason  for  the  legislative 
classification,  and  for  the  different  provi- 
sions regarding  the  same,  exist. — Cohen  v. 
Alameda,  168  Cal.  205,   142  Pac.   885. 


Repeal  by  Implication.— Repeals  of 
statutes  by  implication  are  not  favored.  A 
later  act,  containing  no  repealing  clause, 
does  not  repeal  a  prior  act  except  so  far  as 
the  two  are  clearly  inconsistent,  or  unless 
It  Is  manifest  that  the  latter  act  was  in- 
tended as  a  substitute  for  the  former  in  all 
respects  and  to  cover  the  entire  subject 
matter  to  which  both  relate.  In  other 
words,  the  language  of  repeal,  to  be  effec- 
tive, must  be  of  unmistakable  meaning.— 
Ex  parte  Johnson,  167  Cal.  142,  sub  nom. 
Cannon,  Ex  parte,  138  Pac.  740. 

49b.  While  repeals  by  implication  are 
not  favored,  the  courts  will  not  so  construe 
the  effect  of  a  subsequent  statute  upon  a 
oripr  legislative  enactment  unless  the  two 
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are  irreconcilably  inconsistent  with  or  re- 
pugnant to  each'  'other,  yet  where  such ,  a 
repugnancy  exffets,  an  intention  to  repeal 
the  prior  .'statute  is  necessarily.  Implied. — 
^lansfleLd  .v.  '.Chambers,  147  Pac.  596. 

50.  Tenement-house  met. — The  tenement* 
housv  act  of  1911,  regulating  the  mode  of 
construction  and  occupation  of  tenement- 
liauaes,  is  not  invalid,  because  it  provides 
different  requirements  as  to  tenement- 
houses  which  were  in  existence  at  the  time 

'of  the  passage  of  the  enactment  and  those 
to  be  thereafter  constructed  and  occupied. — 
Ex  parte  Stoltenberg,  165  Cal.  789,  134  Pac, 
971. 

51.  There  is  a  substantial,  inherent,  logi- 
cal difference  between  tenement-houses  al- 
ready constructed  and  those  to  be  con- 
structed, which  the  legislature  may  fairly 
make  the  basis  of  different  regulation. — 
Ex  parte  Stoltenberg,  165  Cal.  789,  184  Pao. 
971. 

62.  The  legislature  In  the  exercise  of  the 
police  power  has  the  right  to  regulate  the 
manner  of  the  construction  and  occupation 
of  buildings,  and  particularly  tenement- 
houses,  to  the  end  of  safeguarding  the 
health  of  their  occupants  and  lessening  the 
Are  hazard. — Ex  parte  Stoltenberg,  165  Cal. 
789,  134  Pac.  971. 

63.  Unequal  burdens-— Bond  for  street  as- 
sessment.— The  provisions  of  section  4  of 
the  street  Improvement  bond  act  that  if 
any  person  shall  at  any  time  before  the  Is- 
suance of  the  bond  for  the  assessment  pre- 
sent to  the  city  treasurer  his  affidavit  that 
he  is  the  owner  of  a  parcel  of  land  assessed, 
accompanied  by  the  certificate  of  a  searcher 
of  records  that  he  is  such  owner  of  record, 
and  request  that  no  bond  be  Issued,  then  no 
such  bond  shall  issue,  and  the  payee  of 
the  warrant  shall  retain  his  right  for  en- 
forcing collection.  Is  not  unconstitutional 
in  placing  a  burden  upon  the  property 
holder  above  his  just  share  of  the  expense 
of  the  improvement  in  requiring  such  cer- 
tificate.—Sc  ha  fTer  v.  Smith,  169  Cal.  764,  147 
Pac.  976. 

54.  The  legislature  has  the  power  to  pro- 
vide that  bonds  shall  issue  for  the  amount 
of  the  delinquent,  assessment,  and  it  is  not 
bound  to  give  the  property  owner  any  op- 
portunity to  avoid  the  issuance  of  bonds 
further  than  his  opportunity  to  pay  the  as- 
sessment before  the  time  fixed  for  delin- 
quency, and  In  extending  such  a  privilege 
Tt  may  impose  any  reasonable  condition. — 
SchafTer  v.  Smith,  169  Cal.  764,  147  Pac. 
i>76. 

.    55.     Uniformity  of  operation  necessary. — 

The.  act  of  March  18,  1911,  (Stats.  1911,  p. 
384),  delegating  to  counties  and  municipali- 
ties the  power  to  appoint  and  fix  the  com- 
pensation of  an  official  sealer  of  weights 
and  measures,  is  uniform  in  its  operation. 
The  fact  that  it  does  not  make  it  compul- 
sory upon  the  respective  counties  and  mu- 
nicipalities to  appoint  such  sealers  does  not 
render   it  lacking   in   uniformity  necessary 


■to  a  compliance  with  section  11,  article!  of 
the  constitution,  nor  make  it  a  special  law 
within  the  meaning  of  subdivisions  9,  28, 
and  29,  section  25,  article  IV. — Scott  ▼. 
Boyle,  164  CaL  $21,  128   Pac.   941,  943. 

i 

II.     RETROACTIVE  OPERATION. 

.  As  to  retroactive  effect  *  of  statutes  of 
limitation,  see  note,  Ann.  Cas.   1912 A,   1041. 

56.  As  to  generally.  —  Retroaction  is 
never  allowed  to  a  statute,  unless  required 
by  express  legislative  mandate  or  unavoid- 
able implication. — Vanderbllt  v.  All  Per- 
sons, 163  Cal.  607,  126  Pac.  158;  State  Com- 
mission in  Lunacy  v.  Welch,  20  Cal.  App. 
$24,  129  Pac.  974,   977. 

57.  In  an  action  to  quiet  title,  where 
certain  evidence  was  erroneously  admitted, 
the  fact  that  a  subsequent  statute  was 
passed,  section  1855a,  Code  of  Civil  Proced- 
ure, as  amended,  1906,  admitting  the  evi- 
dence, did  not  cure  the  former  error. — 
Vanderbllt  v.  All  Persona;  163  Cal.  507, 
126  Pac.  158. 

58.  Construed    retroactive,    when. — Laws 

are  not  construed  as  intended  to  have  a  re- 
troactive or  retrospective  effect,  so  as  to  af- 
fect pending  litigation,  unless  such  Intent 
is  expressly  declared  or  necessarily  implied 
In  the  language  of  the  statute. — State  Com- 
mission in  Lunacy  v.  Welch,  20  Cal.  App. 
624,  129  Pac.  974,  976. 

III.     REVISED    OR   AMENDED   ACT. 

As  to  construction  of  Inconsistent  provi- 
sions or  amendments,  see  note,  10  Ann.  Cas. 
1146. 

59.  An  to  generally. — It  Is  well  settled 
that  a  revised  or  amended  act  must  be 
construed  as  a  new  and  original  piece  of 
legislation.— -Reed  Orchard  Co.  v.  Superior 
Court,   19  Cal.  App.    648,   128  Pac.  9,  14. 

IV.     SPECIAL    STATUTES-^-WHEN 
PROHIBITED. 

of  tke  legislature   to 
special  law  Is  necen- 

see  note,  6  Ann.  Cas. 


As  to  the  provin 
determine  Whether  a 
sary  In  a  given  case, 

926. 


•  As  to  what  are  general— as  opposed  to 
special— statutes,  see  note,  21  Am.  St.  Rep. 
780.  • 

60.  As  to  generally. — The  passage  of  a 
special  law  is  prohibited  where  a  general 
law  can  be  made  applicable. — Gardner  v. 
Superior  Court,  19  Cal.  App.  548,  126  Pac. 
501. 

61.  Power  to  repeal  or  alter  law. — A  law 

providing  pensions  for  police  officers  and 
their  dependents  may  be  repealed  or  altered 
at  any  time  before  the  happening  of  the 
contingency  upon  which  the  right  to  the 
pension  vests; — Cohrn  v.  Henderson,  19  Cal. 
App.  89,  124  Pac.  1037. 

V.     TITLE  OF  ACT. 

As  to  title  of  act,  see,  also,  post,  §  826, 
pars.  36,  37. 
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As  to  whei  the  title  of  a  statnte  em- 
brace* only  one  aubjeet  and  alao  aa  to  what 
■ay  be  included  thereander,  see  note,  79 
lm.  St  Rep.   456. 

As  to  when  the  title  of  m  atatute  la  eulll- 
elent,  see  note,  64  Am.  St.  Rep.  70. 

•2.  Aa  to  neeeaslty  for. — The  title  to  an 
act  is  no  essential  part  of  the  act,  and  but 
for  the  constitutional  provision  would  not 
be  necessary  at  all. — Moore  v.  Williams,  19 
Cal.  App.  600.  127  Pac.  509. 

•2.  Aa  to  nufflclency  of. — The  title  to 
Stats.  1907,  p.  119,  is  as  follows.:  "An  act 
to  amend  section  1970  of  the  Civil  Code  of 
the  state  of  California,  relating:  to  the  re- 
sponsibility of  employer  for  injuries  to  or 
death  of  employees."  The  constitution,  ar- 
ticle 4,  section  24,  declares  that  every  act 
rhall  embrace  but  one  subject,  which  sub- 
ject must  be  embraced  in  its  title.  The 
act  relates  to  the  responsibility  of  employ- 
ers for  the  death  of  employees.  This  gen- 
eral subject  includes  provisions  declaring: 
who  may  sue  the  employer  for  damages  re- 
salting  from  such  death.  The  details  need 
not  be  expressed  in  the  title,  and  the  act 
embraces  but  one  subject. — Prltchard  v. 
Whitney  Estate  Co.,  164  Cal.  564,  129  Pac. 
989,  992. 

64.  Same— -Street  law.— The  title  of  the 
street  law  (Stats.  1907,  p.  806),  as  "An  act 
to  provide  for  work  upon  the  public  roads, 
streets,  avenues,  boulevards,  lanes  and  al- 
leys not  within  the  territory  of  Incorpor- 
ated cities  or  towns;  for  the  incidental 
establishment  of  grades  thereof;  for  the 
construction  therein  or  thereon  of  side- 
walks, sewers,  manholes,  bridges,  cesspools, 
gutters,  tunnels,  curbing  and  crosswalk; 
for  the  issue  of  bonds  representing  the  cost 
and  expenses  thereof;  for  a  special  fund 
derived  in  part  from  the  county  road  fund 
and  in  part  by  special  assessment  upon  a 
district,  and  for  the  establishment  of  such 
districts," — sufficiently  expresses  the  objects 
to  be  accomplished  by  the  legislation  and 
answers  the  requirements  that  every  act 
shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  its  title. — Hunt 
v.  Manning,  24  Cal.  App.  44,   140   Pac.  39. 

65.  The  matters  of  oiling  and  paving  the 
surface  of  streets,  etc.,  while  not  specifi- 
cally mentioned  in  the  title  of  such  act,  are 
strictly  germane  to  the  general  subject  of 
the  act  as  first  expressed  in  the  title. — 
Hunt  v.  Manning,  24  Cal.  App.  44,  140  Pac. 
29. 

66.  The  words  In  the  first  part  of  the 
title  giving  general  scope  to  the  act  are 
not  limited  by  the  subsequent  terms  of  par- 
ticular description;   the   latter  are   used   In 


amplification  of  the  meaning1  of  the  gen- 
eral clause,  and  not  in  restriction  or  limi- 
tation of  it. — Hunt  v.  Manning,  24  Cal.  App. 
44,  140  Pac  39. 

67.  The  rule  of  ejusdem  generis,  which 
merely  requires  that  where  general  and 
special  terms  of  definition  are  employed,  all 
relating  to  the  same  things,  the  special 
terms  limit  and  make  certain  the  general 
ones,  is  not  applicable  In  construing  the 
title  to  an  act. — Hunt  ▼.  Manning,  24  Cal. 
App.   44,   140-  Pac.  89. 

68.  Amending-  act.  —  Under  constitution 
of  California,  section  24,  article  4,  provid- 
ing that  "Every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed 
in  its  title,"  the  act  of  1880,  entitled  "An 
act  to  amend  section  3481  of  the  Political 
Code,"  is  constitutional,  as  a  statute  to  be 
amended  may  be  the  "subject"  of  an  amend- 
ing act. — People  v.  Parvin,  2  Cal.  Unrep. 
788,  14  Pac.  783.  See  subsequent  opinion  74 
Cal.  549,  16  Pac.  490. 

69.  This  case  approved  In  Cook  v.  Mar- 
shall Co.,  »119  Iowa  401,  104  Am.  St.  Rep. 
283,  93  N.  W.  378,  where  the  court  say:  "If 
the  title  to  the  original  act  or  acts  is  suffi- 
cient to  embrace  the  matters  covered  by  the 
provisions  of  the  act  amendatory  thereof,  it 
Is  unnecessary  to  inquire  whether  the  title 
of  the  amendatory  act  would  of  Itself  be 
sufficient."  Also,  In  Bertram  v.  Common- 
wealth, 108  Va.  905,  62  S.  E.  971,  which 
holds  constitutional  objection  goes  properl* 
to  the  original  statute  rather  than  the 
amendment.  And  cited  and  followed  in 
Binion  v.  Oklahoma  Gas  St  Electric  Co.,  28 
Okla.  358,  114  Pac.  1097,  where  the  court 
calls  attention  to  its  having  been  followed 
in  Morgan's  Case,  98  Va.  812,  35  S.  E.  448, 
and  Bertram  v.  Commonwealth,  108  Va.  902. 
62  S.  E.  969,  on  the  point  that  in  amending 
and  re-enacting  or  repealing  any  part  of 
the  code,  or  adding  thereto,  it  is  not  neces- 
sary to  do  more  than  refer  to  the  proper 
chapter  and  section,  and  adopt  and  express 
in  the  title  the  number  and  subject  of  such 
chapter,  if  the  new  provision  is  germane 
to  the  subject 

70.  Purpose  of  constitutional  provlalon. 
— The  constitutional  provisions  with  respect 
to  titles  of  acts  were  designed  mainly  to 
prevent  legislatures  and  the  public  from 
being  entrapped  by  misleading  titles  to 
bills,  whereby  legislation  relating  to  one 
subject  might  be  obtained  under  the  title 
to  another.  Hypercrltlcism  Is  utterly  out 
of  place,  the  only  requirement  being  that 
the  title  of  the  statute  shall  express  its 
object  in-  a  general  way,  so  as  to  be  in- 
telligible to  the  ordinary  reader. — Moore  v. 
Williams,  19  Cal.  App.  600,  127  Pac.  509. 


§  310.  APPROVAL  OP  BILLS.  When  the  governor  approves  a  bill  he  must 
«et  his  name  thereto,  with  the  date  of  his  approval,  and  deposit  the  same  in  the 
office  of  the  secretary  of  state.  If  any  bill  presented  to  the  governor  contains 
several  items  of  appropriation  of  money,  he  may  object  to  one  or  more  items 
while  approving  other  portions  of  the  bill.    In  such  case  he  shall  append  to  the 
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bill,  at  the  time  of  signing  it,  a  statement  of  the  items  to  which  he  objects,  and 
the  reasons  therefor.  If  the  legislature  be  in  session,  the  governor  shall  trans- 
mit to  the  house  in  which  the  bill  originated  a  copy  of  such  statement,  and  the 
items  so  objected  to  shall  be  separately  reconsidered  in  the  same  manner  as 
bills  which  have  been  disapproved  by  the  governor. 

History:     Enacted  March  12,  1872;  amended  March  2,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  3. 

As  to  approval  of  ttatvte   by  executive*  A*  to  withdrawal  of  bill  from  coreraor, 

oee  note  86  Am.  Dec.  861.  see  note  14  L  R.  A.  251. 

* 

§311.  BILLS  BETURNED  WITHOUT  APPROVAL.  When  a  bill  has 
passed  both  houses  of  the  legislature  and  is  returned  by  the  governor  without 
his  signature,  and  with  objections  thereto,  or  if  it  be  a  bill  containing  several 
items  of  appropriation  of  money,  with  objections  to  one  or  more  items,  and 
upon  reconsideration,  such  bill,  or  item,  or  items,  pass  both  houses  by  the  con- 
stitutional majority,  the  bill,  or  item,  or  items  must  be  authenticated  as  having 
become  a  law  by  a  certificate  indorsed  on  or  attached  to  the  bill,  or  indorsed 
on  or  attached  to  the  copy  of  the  statement  of  objections,  in  the  following  form : 
"This  bill  having  been  returned  by  the  governor  with  his  objections  thereto, 
and,  after  reconsideration,  having  passed  both  houses  by  the  constitutional 
majority,  has  become  a  law  this day  of ,  A.  D. ";  or,  "The  follow- 
ing items  in  the  within  statement  (naming  them)  having,  after  reconsideration, 

passed  both  houses  by  the  constitutional  majority;  have  become  a  law  this 

day  of :,  A.  D. ,"  which  indorsement,  signed  by  the  president  of  the  sen- 
ate and  the  speaker  of  the  assembly,  is  a  sufficient  authentication  thereof.  Such 
bill  or  statement  must  then  be  delivered  to  the  governor,  and  by  him  must  be 
deposited  with  the  laws  in  the  office  of  the  secretary  of  state. 

History:     Enacted  March  12,  1872;  amended  March  2,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  pp.  8,  4. 

As  to  power  to  veto  port  of  statute,  tee  Aa  to  return  of  Mil  »y  fforernor,  see  note 

note  55  L  R.   A.   882.  11  I*  R.  A.  491. 

§  312.    RETURN,  WHEN  HOUSE  NOT  IN  SESSION.    If,  on  the  day  the 

governor  desires  to  return  a  bill  without  his  approval  and  with  his  objections 
thereto  to  the  house  in  which  it  originated,  that  house  has  adjourned  for  the 
day  (but  not  for  the  session),  he  may  deliver  the  bill  with  his  message  to  the 
presiding  officer,  secretary,  clerk,  or  any  member  of  such  house,  and  such  deliv- 
ery is  as  effectual  as  though  returned  in  open  session,  if  the  governor,  on  the 
first  day  the  house  is  again  in  session  by  message  notifies  it  of  such  delivery 
and  of  the  time  when  and  the  person  to  whom  such  delivery  was  made. 

History:    Enacted  March  12,  1872. 

ADJOURNMENT.  *•     Adjournment   of   oenate  from   day   to 

.     M          ,       x     m^  *«T  will  not  prevent  return  of  bill  by  gov- 

1,  2.  Adjournment  of  senate  fromday  to  day  ernor  wlthout  hlfl  approval.— Harpendin*  ▼ 

will  not  prevent  return  of  bill.  Haigrht,  39  Cal.  189.  198,  2  Am.  Rep.  432. 

3.  Motive  with  which  senate  adjourned  nn-  2.     The    adjournment    of    the    leg-ielatur© 

material.  for  the   day,  and   that  day  being   the   laat 

4.  Return,  what  constitutes.  ^  day  upon   which  the  governor  may  return 
6  6.  Withdrawal  of  bill  by  legislature — Effect      a   bill,   such  adjournment  does  not  curtail 

of.  the   veto   power  of   the  governor   over   the 

7.  Same — Failure  of  governor  to  return  as      bill,  nor  should   It  even   embarrass  him   In 

requested — Effect  of.  the  exercise  of  the  veto  power.    The  return 
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of  the  bill  In  such  manner  as  the  constitu- 
tion requires  should  be  made  in  such  man- 
ner as  the  circumstances  would  permit; 
but  must  be  so  made  as  to  put  the  bill 
and  the  message  of  the  governor  beyond 
the  executive  control,  and,  if  it  need  be, 
in  the  immediate  custody  of  some  proper 
person,  who  would  be  likely  to  deliver  it 
in  the  house  of  its  origin  at  the  first  op- 
portunity. The  best  return  that  the  cir- 
cumstances permit  of  in  such  case,  con- 
stitutes a  proper  and  sufficient  return.  The 
maxim  lex  non  cog-It  ad  impoaslbilia, — the 
law  does  not  seek  to  compel  a  man  to  do 
that  which  he  can  not  possibly  perform,— 
Is  applicable  under  such  a  condition  of 
affairs.  The  court  say:  "We  know  of 
no  other  rule,  either,  upon  which  the  clear 
right  of  the  governor  to  make  the  return 
to  the  senate  can  be  reconciled  with  the 
equally  clear  right  of  the  senate  to  be  In 
recess  at  the  time." — Harpending  v.  Haight, 
31  Cal.  189,  204,  2  Am.  Rep.  432,  440. 

S.    Motive  with   which   senate   adjourned 

to  following  day  Is  Immaterial  in  determin- . 
ing  whether    such    adjournment    prevented 
return  of  bill  by  governor. — Harpending  v. 
Haight  39  Cal.  169,  198,  2  Am.  Rep.  432. 

4.  Return,  what  constitutes. — Where,  on 
return  of  bill  by  governor  without  his  sig- 
nature on  last  day  allowed  for  his  ap- 
proval, senate  was  not  in  session,  and  bill 
was  returned  to  governor  and  retained 
bj  him  through  next  day,  such  bill  thereby 
became  law,  return  in  such  case  meaning 


putting  of  bill  entirely  out  of  control  of 
governor,  and  fact  that  senate  was  not  in 
session  did  not  release  governor  from  his 
obligation  to  so  return  bill. — Harpending 
v.  Haight,  89  Cal.  189,  198,  2  Am.  Rep.  482. 

5.  Withdrawal  of  bill  by  legislature— 
Effect  of.  —  The  question  whether  a  bill 
which  has  been  duly  passed  by  both  houses 
and  sent  to  the  executive  in  the  regular 
and  constitutional  way,  without  any  provi- 
sions or  custom  in  that  regard,  can  be  by 
either  house  or  by  the  house  originating 
the  bill  be  recalled  from  the  governor,  is 
one  upon  which  the  decided  cases  are  not 
in  harmony;  but  the  better  rule,  on  prin- 
ciple, is  that  when  a  bill  has  been  duly 
passed  by  both  houses,  signed  by  the  pre- 
siding officers  and  transmitted  to  the  gov- 
ernor, tHe  bill  has  passed  irrevocably  be- 
yond their  Jurisdiction,  unless  the  executive 
returns  it  with  his  objections. — See  People 
y.  Devlin,  33  N.  Y.  269,  88  Am.  Dec.  877. 

ft.  Compare i  In  re  Recalling  Bills,  9 
Colo.  630,  21  Pac.  474;  Wolfe  v.  McCull,  76 
Va.  876. 


7.  Same— Failure  of  governor  to  retui 
as  requested — Effect  of. — Where  the  legis- 
lature makes  a  demand  upon  the  governor 
for  the  return  of  a  bill  which  has  been 
duly  and  regularly  transmitted  to  him, 
such  bill  does  not  become  a  law  under  the 
constitution  by  reason  of  his  failure  to  re- 
turn the  bill  to  the  legislature. — McKenzie 
v.  Moore,  92  Ky.  216,  14  Lu  R.  A.  251,  17 
S.  W.  488. 


§313.    BILLS  REMAINING  WITH  THE  GOVEENOE  MOEE  THAN  TEN 

DATS.   Every  bill  which  has  passed  both  houses  of  the  legislature,  and  has  not 

been  returned  by  the  governor  within  ten  days,  thereby  becoming  a  law,  is 

authenticated  by  the  governor  causing  the  fact  to  be  certified  thereon  by  the 

secretary  of  state  in  the  following  form:  "This  bill  having  remained  with  the 

governor  ten  days  (Sundays  excepted),  and  the  legislature  being  in  session,  it 

has  become  a  law  this day  of ,  A.  D. "  which  certificate  must  be 

signed  by  the  secretary  of  state  and  deposited  with  the  laws  in  his  office. 

History:    Enacted  March  12,  1872,  founded  upon  9  1  Act  May  1,  1852, 
Stats.  1852,  p.  112. 


TEN-DAT  PEBIOD. 

1.  Day  on  which  bill  is  presented  is  to  be 

excluded. 
2  Two  8andays  occurring  in  ten  days. 


A*  to  computation  of  time  In  enactment 
of  statute,  see  note  49  L.  R.  A.  243. 

1.  Day  on  which  bill  la  presented  la  to 
to  exclave*  In  computation  of  ten  days  al- 
lowed to  governor  in  which  to  approve  it. 
—Price   ▼.   Whitman,   8   Cal.   412,   415;  Iron 


Mountain  Co.  v.  Haight,  39  Cal.  540.  541; 
Oarnett  v.  Boat,  39  Cal.  662. 

Aa  to  exclusion  of  flrat  day  la  computa- 
tion of  time,  see  note  78  Am.  St.  Rep.  372. 

2.     Two    Suadaya    ©ecurrlna*   la    tea    daya 

after  bill  is  presented  to  governor  are 
both  to  be  excluded  in  computing;  such  ten 
days. — Price  v.  Whitman,  8  Cal.  412,  415, 
Overruling:  People  v.  Whitman,  6  Cal.  659. 

Aa  to  exclusion  of  Sundays  la  computa- 
tloa  of  time,  see  note  78  Am.  St.  Rep.  377. 
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ARTICLE  X. 

PROMULGATION  OF  STATUTES. 
(  318.  Publication  and  distribution  of  statutes. 


§318.  PUBLICATION  AND  DISTRIBUTION  OF  STATUTES.  The  publi- 
cation and  distribution  of  statutes  is  provided  for  in  chapter  three,  title  one, 
part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 


5  323. 

1324. 

€325. 

§326. 

1327. 

§328. 

§329. 

§330. 

ARTICLE  XL 

OPERATION  OP  STATUTES. 

When  statutes  take  effect. 

When  joint  resolutions  take  effect. 

Effect  of  amendment. 

Construction  of  statutes. 

Repeal  of  statutes. 

Act  repealed  not  revived  by  repeal  of  repealing  act. 

Repeal  of  laws  creating  criminal  offenses,  effect  of. 

Amendatory  act,  when  void. 


§  323.  WHEN  STATUTES  TAKE  EFFECT.  Every  statute,  unless  a  dif- 
ferent time  is  prescribed  therein,  takes  effect  on  the  sixtieth  day  after  its 
passage. 

History:    Enacted  March  12,  1872,  founded  upon  §  1  Act  February  7, 
I860,  Stats.  I860,  p.  16. 

TIME  OF  TAKING  EFFECT. 

1.  Act   not   in   terms   prescribing   when   it 

should  take  effect. 

2.  Same— Statutes  1883. 

3.  Same— Statutes  1885. 

4.  Act  to  take  effect  from  and  after  pas- 

sage. 

5, 6.  Law  speaks  from  time  it  goes  into  ef- 
fect. 

7.  Statute  takes  effect,  when. 

8.  Same— Construction  of  exception. 

9.  Where  act  was  amended  by  two  separate 

acts — Which  prevails. 

A»  to  computation  of  time  tm  taking?  ef- 
fect of  statute,  see  note  49  I*  R.  A.  243. 

A»  to  date  of  taking  effect  of  the  dental 
act  1901,  see  Hennlng's  General  Laws,  3d 
ed.,  p.  647. 

As  to  time  of  taking  effect  of  amend- 
ment,  see,   post,    §  325   and   note. 

As  to  time  of  taking  effect  of  statute,  see 

brief  in  5  L.  R.  A.  115,  116. 

1.  Act  not  In  terms  prescribing  when  It 
should  take  effect  does  not  become  law 
until  sixtieth  day  thereafter,  and  hence  an 
act  passed  March  9th  did  not  become  law 
until  May  8th. — Santa  Cruz  W.  Co.  ▼.  Kron, 
74  Cal.  222,  223,  15  Pac.  772. 


2.  Same — Statutes  1883  (p.  6),  amending 
this  code,  took  effect  sixty  days  after  Its 
passage. — Southern  Pacific  Co.  v.  City  of 
Pomona,  144  Cal.  839.  344,  77  Pac.  929. 

8.  Same—Statutes  18S5  (p.  42),  authoris- 
ing- obtaining  of  public  water  works,  took; 
effect  sixty  days  after  its  passage. — Santa 
Cruz  W.  Co.  v.  Kron,  74  Cal.  222,  223,  16 
Pac.   772. 


4.     Act  to  take  effect  from  and  after  pai 

»,  takes  effect  on  moment  of  its  approval 
by  governor,  and  is  not  delayed  until  fol- 
lowing day,  nor  is  it  in  force  during  por- 
tion of  day  previous  to  such  approval. — ■ 
People  ex  rel.  Campbell  v.  Clark,  1  Cal. 
406,  407.  See  Kan.  Coal  Co.  v.  Barber,  47 
Kan.  29,  30,  27  Pac.  114.  Minn.  Parkinson 
v.  Brandenburg,  85  Minn.  294,  295,  69  Am. 
Rep.  326,  28  N.  W.  919.  Ohio.  Arrowsmith 
v.  Hamering,  39  Ohio  St.  573,  577.  Ore. 
Biggs  v.  McBride,  17  Ore.  640,  646,  SLR.  A. 
116,   21  Pac.   878. 

As  to  what  is  time  of  passage  of  statute, 

see  note  15  L.  R.  A.  243. 

6.  Law  speaks  from  time  It  goes  Into 
effect  only. — Miller  v.  Kister,  68  Cal.  142, 
145,  8  Pac.  813. 

6.  And  where  an  act  provided  for  an 
election  to  take  place  prior  to  time  In 
which   such  act   took   effect,   such  election 
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was  nullity,  there  being:  no  law  In  force  to 
authorize  It — People  ex  rel.  McDougal  v. 
Johnston,  6  Cal.  673,  674;  Santa  Crus  W. 
Co.  ▼.  Kron,  74  Cal.  222,  223.  15  Pac.  772. 

7.  Statute  takes  effect,  when. — The  state 
constitution  makes  no  provision  as  to  the 
time  when  acts  of  the  legislature  shall  go 
into  effect  The  legislature  may  designate 
the  time,  and  when  it  fails  to  do  so  this 
section  applies.; — Mingres  v.  City  of  Merced, 
27   Cal.  App.    15,    148    Pac.    816. 

8.  Same— Construction      of     exception.-— 

Statute  providing-  "except  as  to  subdivisions 
13  and  16,  this  act  shall  not  take  effect 
until  the  expiration  of  the  present  terms 
of  offices  hereinbefore  enumerated,"  should 
*>e   read  and  construed  as   if  it  contained 


also  the  following  provision  "as  to  sub- 
divisions 13  and  15  it  shall  take  effect 
sixty  days  after  its  passage,"  the  same  be- 
ing- the  natural  consequences  of  the  other 
sentences. — Crockett  v.  Mathews,  157  CaU 
153,    158,   106   Pac.   67V. 

9.  Where  act  wu  amended  by  two  sep- 
arate acta,  first  of  which  did  not  go  into 
effect  till  sixty  days  after  its  passage, 
while  second  was  to  go  into  effect  imme- 
diately, last  amendment  was  law  in  force. 
Mere  fact  that  first  was  not  to  go  into 
effect  until  after  second  went  Into  effect 
did  not  prevent  its  repeal  by  section. — Good- 
win &  Co.  v.  Buckley,  54  Cal.  295.  296.  See 
County  of  San  Luis  Obispo  v.  Felts,  104 
CaL   60,   66,   87   Pac.  780. 


§324.    WHEN  JOINT  RESOLUTIONS  TAKE  EFFECT.    Every  joint  reso- 
lution, unless  a  different  time  is  prescribed  therein,  takes  effect  from  its  passage. 

History:     Enacted  March  12,  1872;  re-enactment  of  §  1  Act  Janu- 
ary 24,  1860,  Stats.  1850,  p.  61. 


§  325.    EFFECT  OF  AMENDMENT.    Where  a  section  or  part  of  a  statute  is 

amended,  it  is  not  to  be  considered  as  haying  been  repealed  and  re-enacted  in 

the  amended  form ;  but  the  portions  which  are  not  altered  are  to  be  considered 

as  having  been  the  law  from  the  time  when  they  were  enacted,  and  the  new 

provisions  are  to  be  considered  as  having  been  enacted  at  the  time  of  the 

amendment. 

History:    Enacted  March  12,  1872. 


AMENDMENT  OF  STATUTES. 

1.  Construction  of  section — As  not  to  ap- 
ply to  repealing  provisions  in  amend- 
ing act. 

2«  8ame — Was  enacted  to  meet  decision 
in  Billings  v.  Harvey. 

3.  Construction  of  amended  statute — Por- 

tions copied  with  changes. 

4.  Amendment  reciting  as  to  each  section 

"is  hereby  amended  to  read  as  fol- 
lows.^ 

5, 6.  Amendment  repeating  language  of  sec- 
tion— Does  not  repeal  old  section. 

7.  Same  —  Amendment  unconstitutional, 

when. 

8.  Same — Repeal  of  special  act. 

9, 10.  Amendment    of   act    which    had    pre- 
viously been  amended. 

11, 12.  Amendment — When  operates. 

13.  Effect  of  amendment. 

14.  Same  —  Incorporation    of    statute    in 

code. 

15.  Irreconcilable  conflict — Between  amend- 
ment and  portion  of  old  statute  re- 
published. 

Limitation    of    operation    of    amend- 
ment. 


16,  17. 
18. 
19.  Repeal  by  inadvertence. 


Provisions  of  sections  as  originally  en- 
acted, are  obliterated. 


20.  Revenue  act  of  1893 — As  amended  in 
1905. 
21, 22.  Subsequent  modification  of  provisions 
adopted  in  statute. 

23.  Same — Repeal  of  statute  adopted  by 

reference. 
As  to  amendment  of  statute,  see  note  86 
Am.   Dec.  862. 

Am    to     amendment     of    unconstitutional 
statute,  see  note  60  L.  R.  A.  564. 

Aa  to  effect  of  am  amendment  ou  statute, 
see  note  4  I*  R.   A.   S08. 


Aa  to  effect  of  re-enactment  of  geueral 
provisions  ou  exceptions  to  such  provisions, 

see  note  16  Am.  Dec.  167. 

1.  Construction  of  sections— As  mot  to 
apply  to  repealing  provisions  tu  amending 
act,  though  such  provisions  were  also  con- 
tained in  original  act  and  its  subsequent 
amendments.  Hence  an  act  passed  prior 
to  last  amendment  inconsistent  with  gen- 
eral act  is  repealed  by  amendment  of  such 
original  act,  though  body  of  such  act  is 
but  re-enactment. — County  of  San  Diego  v. 
Schwartz,  145  Cal.  49,  51,  78  Pac.  231. 

2.  lime— Was  euacted  to  meet  decision 
In  Billings  v.  Harvey,  6  Cal.  881,  383,  hold- 
ing that  enactment  creates  a  new  rule  of 
action,  and  that  even  If  there  was  not 
slightest  difference  in  phraseology  of  the 
two,  latter  alone  can  be  referred  to  as  the 
law,  and  the  former  stands  to  all  intents  as 
if     absolutely     and     expressly     repealed. — 
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Fletcher   v.   Prather,    102   Cal.    418,    419,   Stf 
Pac.  658. 


S.  Construction  of  amended  statute  — 
Portions  copied  wltav  cnana-es. — la  constru- 
ing- an  amended  statute,  portions  of  the 
statute  which  are  copied  with  change,  are 
not  to  be  considered  as  repealed  and  re- 
enacted,  but  to  have  been  In  force  all  along-. 
Valiejo  etc.  Co.  v.  Reed  Orchard  Co.,  177 
Cal.  249,  170  Pac.  426. 

4.  Amendment  reciting*  as  to  each  sec- 
tion, "la  hereby  amended  to  read  aa  fol- 
lows," repeals  entirely  the  former  sections. 
—People  v.  McNulty,  98  Cal.  427,  441,  26 
Pac.  597,  29  Id.  61. 

5.  Amendment  repeating  language  of 
section— Does  not  repeal  old  section  as  to 

part  repeated,  but  portions  of  amended  sec- 
tion are  considered  to  have  been  law  all 
along*. — Central  Pac.  R.  Co.  v.  Shackleford, 
68  Cal.  261,  265;  Dillon  v.  Saloude,  68  Cal. 
267,  271,  9  Pac.  110;  Bank  v.  Yolo  Co.,  104 
Cal.  258,  259,  87  Pac.  900;  Swamp  Land  Dis- 
trict v.  Glide,  112  Cal.  85,  44  Pac.  451; 
People  y.  Sutter  0L  R.  Co.,  117  Cal.  604, 
613,  49  Pac.  736. 

6.  In  absence  of  constitutional  provision 
requiring  act  revised  or  section  amended 
to  be  re-enacted  and  published  at  length  as 
revised  or  amended  (Const.,  art.  IV,  5  24), 
a  section  of  act  might  be  amended  In  one 
of  four  ways:  1.  By  striking  out  certain 
words;  2.  By  striking  out  certain  words  and 
inserting  others;  3.  by  inserting  certain 
words;  and  4.  By  adding:  other  provisions. 
This  mode  of  amendment  did  not  repeal  or 
disturb  existence  of  parts  of  original  sec- 
tion not  stricken  out,  but  tended  to  con- 
fusion and  uncertainty,  owing  to  difficulty 
of  correctly  reading  original  section  with 
amendment,  and  constitutional  provision 
was  Intended  solely  to  remedy  this  defect, 
and  it  was  not  intended  that  section  as 
amended  should,  not  take  Its  place  by  its 
appropriate  number  in  original  act. — 
Fletcher  v.  Prather,  102  Cal.  413.  420.  36 
Pac  658.  See  Donlon  v.  Jewett,  88  Cal. 
530,   534,   26  Pac.   370. 

7.  Same"  —  Amendment     unconstitutional, 

when. — Amendment  of  section  reciting  sec- 
tion amended  does  not  repeal  section  which 
it  amends,  and  hence  fact  that  such  amend- 
ment is  unconstitutional  does  not  leave 
subject  without  any  enactment,  but  former 
statute  remains  in  force. — Santa  Cruz  Rock 
Pavement  Co.  v.  Lyons,  138  Cal.  114,  116, 
65  Pac.  329. 

8.  Same— Repeal     of     special      act. — Act 

which  is  re-enactment  of  former  statute 
Is  not  treated  as  new  statute  so  as  to  ef- 
fect repeal  of  special  law  passed  prior 
thereto,  but  while  original  law  was  in 
force. — Bank  v.  Yolo  County,  104  Cal.  258, 
259,  37  Pac.  900. 

9.  Amendment  of  act  which  had  previ- 
ously been  amended  held  not  to  be  void 
where  It  was  apparent,  from  fact  that  lan- 
guage of  act  as  amended  was  given  as 
In    first    amendment,    that    legislature    in- 


tended such  last  amendment  as  amendment 
of  amended  act. — Fletcher  v.  Prather,  102 
Cal.  418,  419,  86  Pac.  658. 

As  to  amendment  by  two  acta  at  law 
session  of  legislature,  the  first  act  going 
into  effect  sixty  days  after  passage,  and 
the  latter  immediately  and  before  the 
elapsing  of  sixty  days  from  the  date  of 
the  first  act,  the  latter  act  prevails,  and 
is  the  law.    See,  ante,  8  228,  note,  par.  9. 

10.  Where  an  act  fixing;  salary  of  an  of- 
ficer had  been  amended  as  to  such  salary, 
subsequent  amendment  of  such  statute 
quoting  part  of  original  statute  as  to 
amount  of  salary  will  not  be  construed  to 
fix  amount  of  salary  where  such  amend- 
ment expressly  excepts  questions  of  sal- 
ary, and  it  is  clear  that  quotation  of  pro- 
vision In  regard  to  salary  was  by  mistake 
or  inadvertence. — Pond  v.  Maddox,  38  Cal. 
672,  574. 

11.  Amendment— -'When  operates,  —  An 
amendment  to  code  will  not  be  considered 

'as  though  the  code  had  been  originally  en- 
acted in  Its  amended  form,  so  as  to  give  it 
retroactive  effect. — Central  Pacific  R.  Co. 
v.   Shackleford,   68  Cal.   261,   265. 

12.  By  section  3495,  post,  as  amended  in 
1880,  requiring;  that  any  one  desiring  to 
purchase  any  portion  of  school  section  shall 
state  in  his  affidavit  among  other  things 
"that  he  is  an  actual  settler  thereon,  and 
that  he  desires  to  purchase  same  for  his 
own  use  and  benefit,"  etc.,  amendment  be- 
ing part  within  quotations,  will  be  con- 
strued as  having  been  enacted  at  time  of 
amendment  and  other  portions  as  having 
been  law  from  time  they  were  enacted. — 
Dillon  v.  Saloude,  68  Cal.  267,  271,  9*  Pac. 
110. 

IS.  Effect  of  amendment.— -The  rule  .that 
an  amendment  of  a  law  Is  to  be  deemed  a 
continuation  of  the  portion  not  changed 
can  have  application  only  to  existing  laws, 
and  not  to  those  that  formerly-  existed  but 
have  been  repealed;  and  an  amendment 
must  be  regarded  as  a  new  enactment  as 
to  everything  which  was  not,  at  the  time 
of  the  amendment,  a  living  statute  rule. — 
Estate  of  McGee,  154  Cal.  204,  208,  91  Pac. 
299. 

As  to  limitation  of  operation  of  amend- 
ment, see,  pars.  16,   17,   this  note. 

14.  Same  —  Incorporation  of  statute  In 
code. — Incorporation  of  a  statute  in  the 
code  can  not  be  said  to  have  a  greater  ef- 
fect upon  its  meaning  than  an  amendment 
of  the  statute  would  have  had.  Where  a 
statute  Is  amended  the  parts  which  are 
not  altered  are  to  be  considered  as  having: 
been  the  law  from  the  time  that  they  were 
enacted;  and  the  effect  and  meaning-  of  a 
statute  is  not  changed  by  its  codification 
in  the  code,  and  If  the  statute  did  not  mod- 
ify or  repeal  the  .pre-existing  law,  the 
simple  carrying  of  the  statute  Into  the 
code  will  not  have  the  effect  to  repeal  or 
modify  such  pre-existing  law. — San  Joa- 
quin &  K.  River  Canal  &  Irr.  Co.  v.  Steven- 
son, 164  Cal.  221,  128  Pac.  924,  920. 
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15.  Irreconcilable  conflict  —  Between 
aatadnwat  an*  portion  of  old  statute  that 
his  been  preserved  and  republished  in  re- 
Tlsion;  full  effect  Is  to  be  given  to  amend- 
ment, and  re-enactment  of  conflicting;  por- 
tion of  original  act  treated  as  mistake.— 
Donlon  v.  Jewett,  88  Cal.  530.  634,  26  Pac. 
170. 

11  Limitation  of  operation  of  amend- 
ntat  to  certain  counties  did  not  have  ef- 
fect to  continuing  original  section  in  oper- 
ation aj  to  other  counties.  The  section  as 
amended  la  to  be  construed  as  if  designated 
counties  had  been  specified  in  section  itself. 
—Huffman  v.  Hall,  103  Cal.  26,  80,  36  Pac. 
417,  overruling  Oloster  v.  Wade,  78  CaL 
407,  21  Pac  6. 

A*  to  effect  of  amendment,  see,  pars.  13, 

14,  this  note. 

17.  Approved  and  followed i  Hooper  v. 
Monterey  County,  104  Cal.  487,  38  Pac.  106; 
8utton  ▼.  Nicolaisen,  5  Cal.  Unrep.  848,  44 
Pac  SOS. 

18.  Provision*  of  section  as  originally 
ruetee  are  obliterated  from  statutes  of 
•tato  by  Its  amendment,  and  amended  sec- 
tion thereafter  is  only  statutory  provision 
on  subject — Benaley  v.  Ellis,  39  Cal.  309. 
US;  Huffman  v.  Hall,  102  Cal.  26,  30,  36 
Pac.  417. 

It.  Repeal  by  inadvertence. — Theory  of 
repeal  by  inadvertence   is   not   to   be   con- 


sidered if  by  the  application  of  any  rule 
of  construction  another  result  may  be  ar- 
rived at. — City  of  Los  Angeles  v.  Lelande, 
11  Cal.  App.  302,  807,  104  Pac.  717. 

20.  Revenue  act  of  1898—- As  amended  In 
1905. — Although  the  former  act  was  ex- 
pressly repealed,  the  act  of  1906  constituted 
practically  a  revision  of  the  same,  re-enact- 
ing the  provisions  respecting*  payment  and 
collection  of  succession  taxes,  which  are 
therefore  not  to  be  considered  as  having: 
been  repealed  and  re-enacted,  but  as  having 
been  the  law  from  the  first  enactment. — 
Estate  of  Martin,  158  Cal.  229,  94  Pac.  1063. 

21.  Subsequent  modification  of  provisions 
adopted  In  statute  by  referenoe  thereto  Is 
not  included  in  adopting  statute  unless  a 
clear  intent  to  do  so  is  expressed. — Ramlsh 
v.  Hartwell,  126  Cal.  443,  446,  58  Pac.  920. 

22.  Adoption  in  special  act  of  provisions 
in  force  by  virtue  of  general  laws,  will  be 
held  to  have  adopted  modifications  of  such 
general  laws  so  far  as  they  are  consistent 
with  purposes  of  particular  act. — Ramish 
v.  Hartwell,  126  Cal.  448,  446,  68  Pac.  920. 


23.  Same  Repeal  of  statute  adopted  by 
reference  as  part  of  another,  will  not  take 
from  adopting  statute  operative  force  of 
these  provisions  so  far  as  they  may  be  nec- 
essary to  carry  later  statute  into  effect. — 
Ramish  v.  Hartwell,  126  Cal.  443,  446,  68 
Pac.  920. 


§326.  CONSTRUCTION  OP  STATUTES.  The  general  rules  for  t*e  con- 
struction of  statutes  are  contained  in  the  preliminary  provisions  of  the  different 
codes. 

History:    Enacted  March  12,  1872. 

CONSTBUCTION  OP  STATUTES. 

1,2.  Construed   in   conjunction   with   legis- 
lative intent. 

3-  6.  Construction    upholding    statute    pre- 
ferred. 

7.  Construction  in  favor  of  public. 

8-21.  Construction  and  interpretation  —  In 
general. 

22.  Criminal  statute — Construction  of. 

23.  Directory  acts. 
24,25.  Ejusdem  generis. 

26.  General  and  Bpecial  Btatutes  on  Bame 

subject. 

27.  Headnotes — Purpose  and  value  of. 

28.  Incorporating  statute  in  code — Effect. 

29.  Matters  of  substance  mandatory. 

30.  Part  of  statute  invalid. 

31.  Permitting  suit  against  state. 

32,33.  Police  pensions  — Who   entitled   to  — 
"Widowed  sister." 

34.  Repeal  by  implication — Not  favored. 

35.  Bule  of   repugnancy — Application   to 

special  laws — Vrooman  act. 
3«,37.  Title  of  act. 


As  to  when  a  law  will  be  construed  retro- 
active, see,  ante,  8  809,  note  par.  58. 

1.  Construed  In  conjunction  with  legisla- 
tive intent. — Statutes  must  be  read  and  con- 
sidered In  conjunction'  with  the  legislative 
intent,  and  then  be  liberally  construed  with 
the  object  in  view  of  effecting:  such  intent. 
— Odell  v.  Rihn,  19  CaL  App.  713,  127  Pac. 
802,  805. 

2.  A  construction  or  conclusion  plainly 
not  contemplated  by  the  legislature  should 
not  be  given  to  a  statute,  if  It  can  be 
avoided. — San  Joaquin  &  K.  R.  C.  &  Irr.  Co. 
V.  Stevenson,  164  CaL  221,  128  Pac.  924. 

8.  Construction  upholding  statute  pre- 
ferred.— It  is  a  familiar  rule  of  statutory 
construction  that  it  should  be  reasonable, 
especially  where  It  does  not  tend  to  pal- 
pable injustice,  contradiction,  or  absurdity. 
It  is  a  cardinal  rule  that  the  language  of 
a  statute  should  be  so  interpreted  as  to 
make  it  compatible  with  common  sense  and 
the  dictates  of  justice. — Madary  v.  City  of 
Fresno,  20  CaL  App.  91,  128  Pac.  340,  342. 

4.  Where  a  statute  Is  fairly  susceptible 
of  two  constructions,  one  leading  inevit- 
ably to  mischief  or  absurdity  and  the  other 
consisting  of  sound  sense  and  wise  policy, 
the.  former  should  be  rejected  and  the  lat- 
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ter  adopted. — San  Joaquin  &  K.  R.  C.  &  Irr. 
Co.  v.  Stevenson,  164  Cal.  221,  128  Pac.  924. 

5.  A  statute  should  be  so  construed  as  to 
give  a  sensible  and  intelligent  meaning:  to 
every  part,  to  avoid  absurd  and  unjust  con- 
sequences, and,  if  possible,  so  as  to  make 
It  valid  and  effective.  (See  Civ.  Code,  § 
3541.) — Matter  of  Zany,  20  Cal.  App.  360, 
129   Pac.   295,   298. 

6.  Where  there  are  two  or  more  provi- 
sions relating:  to  the  same  subject  matter 
they  must,  if  possible,  be  construed  so  as 
to  maintain  the  Integrity  of  both. — Reed 
Orchard  Co.  v.  Superior  Court,  19  Cal.  App. 
648,  128  Pac.  9,  14. 

7.  Construction    In    favor    of    public. — It 

is  an  established  principle  of  construction, 
applicable  to  constitutions,  as  well  as  to 
statutes,  that  grants  thereby  made  to  pri- 
vate persons  or  public  service  corporations 
of  rights  belonging:  to  the  state  or  to  the 
public  are  to  be  construed  most  strongly 
in  favor  of  the  public.  Only  that  which  is 
granted  in  clear  and  explicit  terms  passes 
by  such  grant.  Nothing  passes  by  implica- 
tion.— Matter  of  Russell,  163  Cal.  668,  126 
Pac.  875,   878. 

8.  Construction  and  Interpretation  —  In 
general. — a  statute  will  not  be  construed 
to  impair  or  limit  the  sovereign  power  of 
the  state  to  act  in  its  governmental  ca- 
pacity and  perform  its  governmental  func- 
tions in  behalf  of  the  public  in  general, 
unless  such  intent  clearly  appears. — People 
v.  California  Fish  Co.,  166  Cal.  576,  138  Pao. 
79. 

9.  Where  the  words  of  a  statute  are  not 
ambiguous  and  their  effect  is  not  absurd, 
the  court  can  not  give  it  other  than  its 
plain  meaning,  although  it  may  appear 
probable  that  a  different  object  was* in  the 
mind  of  the  legislature. — Smith  v.  Union 
Oil  Co.,  166  Cal.  217,  135  Pac.  966. 

10.  The  fact  that  some  of  the  terms  of 
a  statute  are  inapt  or  susceptible  of  two 
interpretations  does  not  authorize  a  court 
to  enlarge  the  plain  meaning  and  effect  of 
the  act,  where  the  words  bear  a  reasonable 
meaning  leaving  them  in  harmony  with  the 
act  as  a  whole. — Smith  v.  Union  Oil  Co., 
166  Cal.  217,  135  Pac.  966. 

11.  A  statute  must  be  construed  with 
reference  to  the  object  to  be  accomplished 
by  It,  and  in  ascertaining  such  object  it  is 
proper  to  consider  the  necessity  for  its 
enactment. — Johnston  v.  Baker,  167  Cal.  260, 
139  Pac.  86. 

12.  Whatever  is  necessarily  Implied  in  a 
statute  is  as  much  a  part  of  it  as  that 
which  is  expressed;  and  affirmative  expres- 
sions in  a  statute  introducing  a  new  rule 
imply  a  negative  of  all  not  within  their 
purview. — Johnston  v.  Baker,  167  Cal.  260, 
139  Pa<s,  86. 

13.  The  word  "may"  when  used  in  legis- 
lation, is  to  be  given  Its  common  and  or- 
dinary   meaning   and   construed  as   permis- 


sive or  conferring  discretion.  It  is  to  be 
construed  as  mandatory  only  when  it  ap- 
pears from  the  terms  of  the  statute  in 
which  it  is  used  that  it  was  the  clear  pol- 
icy and  Intent  of  the  legislature  to  impose 
a  duty,  and  not  simply  to  confer  a  discre- 
tionary power,  and  when  the  public  or 
third  persons  have  a  claim  de  Jure  to  have 
the  power  exercised,  that  it  is  to  be  con- 
strued in  Its  mandatory  sense. — Roberts  v. 
Duffy,   167  Cal.  629,  140  Pac.   260. 

14.  It  Is  a  rule  of  statutory  construction 
that  public  rights  will  not  be  treated  as 
relinquished  or  conveyed  away  by  infer- 
ence or  legal  construction. — Westinghouse 
Electric  &  Mfg.  Co.  v.  Chambers,  169  Cal. 
131.  145  Pac.  1025. 

15.  The  repugnancy  which  must  exist 
between  our  constitutions  or  local  laws 
and  the  rule  at  common-law,  in  contempla- 
tion of  section  4468  of  the  Political  Code. 
must  be  such  that  it  Is  impossible  that 
the  two  can  exist  and  operate  at  the  same 
time  without  Infringing  upon  the  province 
of  each  other. — Blevins  v.  Mull  ally,  22  Cal. 
App.  519,  135  Pac.  807. 

16.  Where  a  statute  on  Its  face  appears 
to  confine  its  provisions  to  particular  per- 
sons or  things  by  enumerating  them,  and 
no  reason  appears  why  other  persons  or 
things  not  so  enumerated  should  not  have 
been  included,  and  a  construction  of  the 
statute  according  to  the  maxim,  "Expressio 
unius  est  exclusio  alterius,"  would  obvious- 
ly work  injustice,  courts  will  give  the  act 
an  interpretation  according  to  its  general 
spirit,  rather  than  to  its  letter,  so  as  to 
reach  a  result  harmonious  with  good  sense 
and  justice. — Blevins  v.  Mullally,  22  Cal. 
App.   519,  185  Pao.  307. 

17.  Where  a  statute  that  has  been  con- 
strued by  the  courts  has  been  re-enactea 
in  the  same  or  substantially  the  same 
terms,  the  legislature  is  presumed  to  be  fa- 
miliar with  its  construction  and  to  have 
adopted  it  as  part  of  the  law. — Dal  ton  v. 
Lelande,   22  Cal.   App.   481,  185  Pac.   54. 

18.  Where  words  and  phrases  employed 
in  a  new  statute  have  been  construed  by 
courts  to  have  been  used  in  a  particulai 
sense  in  a  former  statute  on  the  same  sub- 
ject, or  one  analogous  to  it,  they  are  pre- 
sumed to  be  used  in  the  same  sense  in  the 
new  statute  as  in  the  previous  one. — Dal- 
ton  v.  Lelande,  22  Cal.  App.  481,  135  Pac.  54. 

19.  Although  a  statute  may  be  invalid  or 
unconstitutional  in  part,  the  part  that  is 
valid  will  be  sustained  If  it  can  be  sep- 
arated from  that  part  wRlch  is  void. — Ex 
parte  Mascolo,  25  Cal.  App.  92,  142  Pac. 
903. 

20.  To  arrive  at  the  legislative  intent  in 
the  interpretation  of  statutes,  the  original 
purpose  and  object  of  the  legislation  roust 
be  considered. — Mackey  ▼.  Mott,  25  Cal. 
App.  110,  142  Pac.  1082. 

21.  The  various  sections  of  the  code  are 
to  be  read  together  and  harmonized,  if  rea- 
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sonably  possible. — People  V;  Pryal,  25  CaL 
App.  779,  147.  Pac  114. 

A    Cristfaal  statutes     Co—  IrucUon  of*— - 

In  construing*  criminal  statutes,  the  courts 
are  not  bound  to  give  literal  effect* to  every 
word  and  phrase  appearing  by  the  letter  of 
the  law;  but  reason  must  have  its  just  pro- 
portion, and  the  intent  of  the  law-makers 
is  to  be  ascertained  by  taking  into  account 
the  history  of  the  legislation  upon  the  sub- 
ject treated,  and  concurrent  legislation  af- 
fecting the  same  or  closely  kindred  sub- 
jects. The  fact  that  the  enforcement  of  a 
statute,  according  to  its  literal  import,  will 
have  the  effect  of  prohibiting  otherwise 
necessary  and  useful  acts  may  furnish  rea- 
son to  conclude  that  the  Intent  of  its  f ram- 
era  was  not  that  it  should  so  operate. 
General  terms  should  be  so  limited  in  their 
application,  as  not  to  lead  to  injustice,  or 
oppression,  or  an  absurd  consequence. — 
People  v.  Earl,  19  Cal.  App.  69,  124  Pac.  887. 

28.  Directory  acts. — It  is  a  well-recog- 
nised rule  that  directory  acts  are  such  as 
are  not  of  the  substance  of  the  thing  pro- 
Tided  for. — People  ex  rel.  Del  Valle  v.  But- 
ler, 20  Cal.  App.   379,   129   Pac.   600,    602. 

24.  EJasdem  generis. — The  rule  of  ejus- 
dera  generis  simply  means  that  "general 
and  specific  words  which  are  capable  of  an 
analogous  meaning,  being  associated  to- 
gether, take  color  from  each  other,  so  that 
the  general  words  are  restricted  to  a  sense 
analogous  to  the  less  general."  Otherwise 
stated,  "where  a  statute  or  other  document 
enumerates  several  classes  of  persons  or 
things,  and  immediately  following  and 
classed  with  such  enumeration  the  clause 
embraces  'other*  persons  or  things,  me 
word  'other'  will  generally  be  read  as 
'other  such  like/  so  that  persons  or  things 
therein  comprised  may  be  read  as  ejusdem 
generis  with,  and  not  of  a  quality  superior 
to  or  different  from,  those  specifically 
enumerated." — People  v.  Strickler,  25  Cal. 
App.  60.  142  Pac.  1121. 

J5.  This  rule  of  construction  Is  by  no 
means  of  universal  application,  and  its  use 
is  to  carry  out,  not  to  defeat,  the  legisla- 
tive intent.  It  must  yield  to  another  salu- 
tary rule  of  construction,  namely,  that 
every  part  of  a  statute  should,  if  possible, 
te  upheld  and  given  its  appropriate  force. 
—People  v.  Strickler,  25  Cal.  App.  60,  142 
Pac.  1121. 

2*.  Gcacral  aad  special  statutes  oa  name 
■**Jeet. — Where  two  statutes  treat  of  the 
same  subject,  one  being  special  and  the 
other  general,  unless  they  are  irreconcilably 
Inconsistent,  the  latter,  although  latest  In 
date,  will  not  be  held  to  have  repealed  the 
former,  but  the  special  act  will  prevail  in 
its  application  to  the  subject-matter  as  far 
as  coming  within  its  particular  provisions. 
—Reed  Orchard  Co.  v.  Superior  Court,  19 
Cal.  App.  648,  128   Pac.   9,  14. 

27.    Headnotes— Purpose  and  valve  of.— 

Head  notes    which    precede    each    article    of 
the  code  "are  numbered   to   correspond   to 


the  section  following,  and  purport  to  give 
in  brief  the  subject  of  each  of  the  sections. 
These  headnotes  are  entitled  to  more  con- 
sideration than  the  title  of  an  entire  act. 
They  are  parts  of  the  statute  limiting  and 
defining  the  section  to  which  they  refer.  To 
refuse  to  give  them  effect  according  to  their 
Import  would  be  to  make  the  law,  not  to 
administer  it." — Wall  Estate  Co.  v.  Stand- 
ard Box  Co.,  20  Cal.  App.  311,  128  Pac.  1020, 
1021. 

28.  Incorporatloa  of  statute  la  code— Ef- 
fect.— The  incorporation  of  a  statute  in  the 
code  can  not  be  said  to  have  a  greater  effect 
upon  its  meaning  than  an  amendment 
thereof  would  have  had.  Where  a  statute  is 
amended,  the  parts  which  are  not  altered 
are  to  be  considered  as  having  been  the 
law  from  the  time  when  they  were  enacted. 
(Pol.  Code,  §  326).  Hence,  the  meaning  and 
effect  of  the  statute  of  1880  would  not  be 
changed  by  putting  it  in  the  code,  and,  if 
It  did  not  repeal  or  modify  the  pre-existing- 
law  before  its  codification,  it  would  not 
have  that  effect  afterward. — San  Joaquin  & 
K.  R.  C.  &  Irr.  Co.  v.  Stevenson,  164  Cal. 
221,   128  Pac.  924,   928. 

29.  Matters  of  substance  mandatory. — In 

construing  a  statute,  matters  of  substance 
are  to  be  construed  as  mandatory. — People 
ex  rel.  Del  Valle  v.  Butler,  20  Cal.  App.  379, 
129  Pac.  600,  602. 

50.  Part  of  statute  Invalid. — Where  only 
a  part  of  a  statute  Is  invalid  for  any  rea- 
son. In  order  to  render  the  whole  statute 
void  for  the  same  reason,  all  the  parts 
thereof  must  be  so  interdependent  as  that 
no  one  part  can  be  eliminated  without  de- 
stroying the  entire  force  of  the  whole  stat- 
ute.— Matter  of  Mitchell,  19  Cal.  App.  667. 
126  Pac.  866.  858. 

51.  Permitting;  suit  against  state. — Pub- 
lic rights  will  not  be  treated  as  relinquished 
or  conveyed  away  by  inference  or  legal 
construction.  Statutes  permitting  the  state 
to  be  sued  are  in  derogation  of  its  sover- 
eignty, and  will  be  strictly  construed. — 
Miller  v.  Pillsbury,  164  CaL  199,  128  Pac.  327, 
328. 

32.  Police  pension — Wk©  entitled  to— 
"Widowed  sister." — Under  section  7  of  "An 
act  to  create  a  police  relief,  health,  and  life 
insurance  pension  fund  in  the  several  coun- 
ties, cities  and  counties,  cities  and  towns 
of  the  state,"  approved  March  4,  1889  (Stats. 
1889,  p.  56),  as  amended  March  31,  1891 
(Stats.  1891,  p.  287),  providing  that  in  case 
of  the  death  of  a  police  officer  from  natural 
causes,  after  ten  years  of  service,  "then  his 
widow  and  children,  or  if  there  be  no  widow 
and  children,  then  his  mother,  or  unmarried 
sisters,  shall  be  entitled  to  the  sum  of  $1,- 
000  from  such  fund,"  where  it  appears  that 
in  a  city  "unmarried  sisters"  were  alone 
entitled  to  share  in  such  fund,  "widowed 
sisters"  of  the  deceased  must  be  deemed 
"unmarried  sisters"  entitled  to  share  equal- 
ly in  said  fund  with  a  "sister  who  had 
never  married/'  and  it  was  error  to  exclude 
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them  from  such  share. — Mott  ▼.  Scanlan,  19 
Cal.  App.  250,  125  Pac.  762. 

As  to  police  pensions,  see  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  2288. 

88.  The  purpose  of  the  act  Is  to  make 
provision  for  those  equally  near  and  dear 
to  police  officers,  and  to  provide  a  reward 
for  loner,  courageous,'  and  faithful  perform- 
ance of  duty  in  the  event  of  death.  A  wid- 
owed sister  of  a  policeman  is  as  close  to  her 
brother  as  one  who  has  never  married, 
and  there  being  little  difference,  if  any,  as 
to  their  necessities  and  abilities  to  earn  a 
living:,  it  would  seem  that  the  legislature 
intended  no  distinction  between  them, 
where  the  other  legislation  of  the  state  is 
in  harmony  with  such  intent,  and  no  reason 
appears  why  the  law-making  power  should 
have  intended  to  prefer  one  class  of  sisters 
to  the  other. — Mott  v.  Scanlan,  18  Cal.  App. 
250,  125  Pac.  762. 

84.     Repeals  by  Implication— Not  favored. 

— it  is  a  well-established  rule  of  construc- 
tion that  the  law  does  not  favor  a  repeal  by 
Implication. — Reed  Orchard  Co.  v.  Superior 
Court  19  Cal.  App.  648,  128  Pac.  9,  14. 

As  to  repeal  by  Implication,  see,  post, 
8  827,  note  par.  5. 

As  to  repeal  of  statutes  by  Implication, 
see  note,  88  Am.  St.  Rep.  271. 

35.    Rule   of   repugnancy— Application   to 


special  fnws—Vroeman  aet. — The  repug- 
nancy between  two  statutes  should  be  very 
clear  to  warrant  a  court  In  holding  that 
the  later  In  time  repeals  the  other  when  It 
does  not  in  terms  purport  to  do  so.  This 
rule  has  peculiar  force  in  case  of  laws  of 
special  application,  which  are  never  to  be 
deemed  repealed  by  general  legislation  ex- 
cept upon  the  most  unequivocal  manifesta- 
tion of  Intent  to  that  effect— City  of  Loa 
Angeles  v.  Lelande,  11  Cal.  App.  302,  305, 
104  Pac.  717. 

M.  Title  of  act. — The  reason  underlying 
the  insertion  of  the  provision  in  the  consti- 
tution that  every  act  shall  embrace  but  one 
subject  which  subject  shall  be  expressed 
In  its  title,  was  to  prevent  legislative 
abuses  or  the  passage  of  acts  bearing  mis- 
leading and  deceitful  titles  which  give  no 
indication  of  the  matters  contained  therein. 
— Hunt  v.  Manning,  24  Cal.  App.  44,  140 
Pac.  28. 

As  to  title  of  act,  see,  ante,  8  809,  note. 
Part  V. 

37.  Such  provision  was  never  intended  to 
prevent  a  legislature  from  treating  all  the 
various  branches  of  the  same  general  sub- 
ject in  one  law,  or  from  inserting  in  a 
single  act  all  the  legislation  germane  to 
the  general  subject. — Hunt  v.  Manning,  24 
Cal.  App.  44,  140  Pac.  89. 


§  327.  REPEAL  OF  STATUTES.  Any  statute  may  be  repealed  at  any  time, 
except  when  it  is  otherwise  provided  therein.  Persons  acting  under  any  statute 
are  deemed  to  have  acted  in  contemplation  of  this  power  of  repeat 

History:    Enacted  March  12,  1872. 


REPEAL  OP  STATUTES. 

1.  Act  imposing  different  penalties  or  giv- 
ing different  remedies. 

2,  3.  Amendment  repealed  by  repeal  of  amend- 
ing act. 

4.  Power  of  repeal — vested  rights — Condi- 

tional grants. 

5.  Repeal  by  implication. 

6.  Same — Effect  of. 

7.  Two  acts  passed  on  successive  days. 

8.  Unconstitutional   act   repealing   all   acts 

inconsistent. 

1.  Act  Imposing  different  penalties  or 
giving  different  remedies,  but  prohibiting: 
same  offenses  and  Injuries  as  former  acts, 
repealed  so  far  such  former  acts. — Fraser 
v.  Alexander,  75  Cal.  147,  153,  16  Pac.  757. 

2.  Amendment  repealed  by  repeal  of 
■mending  net. — Amendment  of  act  is  re- 
pealed by  repeal  of  act  of  which  It  is 
amendatory. — Hemstreet  v.  Wassum,  49 
Cal.  273,  274. 

As  to  repeal  of  original  aet  as  affecting 
adopting  act,  see,  ante,  8  325  and  note  par. 
22. 

3.  Amendment  of  prior  act  by  adding; 
certain  sections  will  not  be  held  to  be  re- 


pealed by  another  act  passed  subsequently 
at  same  session  of  legislature  amending* 
original  act  and  providing*  for  repeal  of  all 
sections  not  amended,  where  last  act  did 
not  change  original  act  in  any  respect  in 
reference  to  first  amending  act. — Hellman 
v.  Shoulters,  114  Cal.  136,  154,  44  Pac.  915, 
45  Id.  1057. 

4.  Power  of  repeal— Vested  rights— Con- 
ditional grants. — The  power  of  repeal  here 
conferred  must  be  exercised  subject  to  the 
constitutional  guarantee  that  vested  rights 
can  not  be  taken  without  compensation  by 
mere  repeal  of  statute  granting  same;  and 
such  statutes  can  not  be  said  to  be  condi- 
tional grants,  acceptance  of  which  may  be 
said  to  be  upon  condition  that  the  legisla- 
ture may  withdraw  them  by  repeal  of  orig- 
inal statute. — Western  Union  Tel.  Co.  v. 
Hopkins,    160   Cal.    121,    116    Pac.    657. 

5.  Repeal  by  Implication. — Where  there 
Is  no  clause  In  later  act  expressly  repealing* 
any  part  of  former  act,  former  act  muat 
be  repealed  by  implication,  if  at  all. — Banks 
v.  Yolo  County,  104  Cal.  258,  259,  37  Pac. 
900. 

As  to  repeal  by  Implication  not  being- 
favored,  see.   ante,   5  326,   note   par.   19. 

As    to    repeal    of    statote    by    Implication* . 
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tee  Kerr's  Cyc  Civ.  Code,  2d  ed.,  |  20  and 

note. 

C.  Same— Effect  of. — Repeal  of  act  by 
inconsistent  act  has  same  effect  as  repeal 
by  direct  repeal. — People  v.  Hunt,  41  Cal. 
425,    429. 

f.    Two   acts  puiBt   on   awcceastve   days 


must  be  construed.  If  possible,  so  as  to  give 
effect  to  both. — Banks  v.  Yolo  County,  104 
Cal.  258,  259,  87  Pac.  900. 

8.  Unconstitutional  act  repealing  all  acts 
Inconsistent  therewith  does  not  effect  re- 
peal of  such  acts. — County  of  Orange  v. 
Harris,  97  Cal.  600,   602,   32   Pac.  594. 


§328.    ACT  REPEALED  NOT  REVIVED  BY  REPEAL  OF  REPEALING 

ACT,  No  act  or  part  of  an  act,  repealed  by  another  act  of  the  legislature,  is 
revived  by  the  repeal  of  the  repealing  act  without  express  words  reviving  such 
repealed  act  or  part  of  an  act. 

History:    Enacted  March  12,  1872. 


BEPEAL  OF  REPEALING  ACTS— EFFECT 

OF. 

1.  Bepeal  of  repealing  aet  before  it  went  into 

operation. 

2.  Subsequent  amendment  of  constitution. 

3.  Subsequent  exception  to  repealing  clause. 
A»  t«   revival   of   statute,    see    notes    94 

Am.  Dec.  219;  37  Am.  St.  Rep.  586. 

1.  Repeal  of  repealing,  act  before  It  went 
late  operation,  for  all  purposes  does  not  re- 
vive former  act  or  give  it  any  force  or  ef- 
fect—People v.  Hunt,  41  Cal.  436,  439. 

Aa  to  revival  toy  subsequent  amendment, 
aee,  post,  §  220  and  note  pars.  8,  4. 


2.  Subsequent  amendment  of  constitution 

did  not  revive  act  repealed  by  adoption  of 
constitution. — Tho mason  v.  Rugbies,  69  Cal. 
466,  470,  11  Pac.  20. 

3.  Subsequent  exception  to  repealing 
clause. — Where,  on  day  following-  repeal  of 
an  act,  special  act  was  passed  excepting 
from  such  repeal  certain  counties  affected 
by  such  act,  It  was  held  that  such  supple- 
mentary act  should  be  construed  as  an  ex- 
ception to  repealing;  clause. — Manlove  v. 
White,  8  Cal.  376,  878.  See  Matter  of  Gar- 
net t,  11  Utah  283,  287,  39  Pac.  496. 


§  329.    BEPEAL  OF  LAWS  CREATING  CRIMINAL  OFFENSES,  EFFECT 

OF.  The  repeal  of  any  law  creating  a  criminal  offense  does  not  constitute  a 
bar  to  the  indictment  or  information  and  punishment  of  an  act  already  com- 
mitted in  violation  of  the  law  so  repealed,  unless  the  intention  to  bar  such 
indictment  or  information  and  punishment  is  expressly  declared  in  the  repeal- 
ing act. 

History:     Enacted  March  12,  1872;    amended  February  18,   1881, 


Stats,  and  Amdts.  1881,  p.  6. 

BEPEAL  OP  LAWS  CREATING  PUBLIC 

OFFENSES. 

1-3.  Construed — Applies  where  amended  act 
merely  changed  punishment. 

4.  Same — Does    not    extend    to    repeal    of 

municipal  ordinance. 

5.  Same — Indictment   and  punishment   of 

aet 
6,7.  General  saving  clause. 

8.  Prosecution  by  information  after  repeal 

of  statute  creating  offense. 

9.  Bepeal   of    act   under   which    oath   was 

token. 
A*  to  effect  ef  repeal  of  aet  without  sav- 
ing elanse,  see  brief  In  60  L  R.  A.  925. 

A*  to  effect  of  repeal  of  criminal  statute, 
see  note,  94  Am.  Dec.  217. 


1*  Construed  —  Applleo  where 
act  Merely  changed  punishment  affixed  to 
commission  of  crime,  on  ground  that  stat- 
ute denning  crime  alone  does  not  create  it 
until  some  punishment  is  affixed,  and  hence 
where,  after  commission  of  a  crime,  punish- 
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ment  is  changed,  person  convicted  will  be 
punished  according  to  law  in  force  at  time 
of  commission  of  act. — People  v.  McNulty, 
93  Cal.  427,  437,  26  Pac.  597,  29  Id.  61.  See 
In  re  Davis,  6  Idaho  766,  771,  772,  69  Pac. 
544. 

2.  So  where  amendment  contained  sav- 
ing clause  as  to  trial  of  prior  offenses. — 
People  v.  Gill,  7  Cal.  356,  857. 

3.  Amendment  to  section  relating  to  time 
and  place  for  execution  of  death  penalty 
passed  after  commission  of  crime  does  not 
apply  to  such  crime. — People  v.  Vincent. 
95  Cal.  425,  429,  30  Pac.  £81. 

4.  Same— Does  not  extend  to  repeal  of 
municipal  ordinance,  but  is  limited  to  re- 
peal of  law. — Spears  v.  County  of  Modoc, 
101  Cal.  303,  307,  36  Pac.  869. 

6.     Same— Indictment  and  punishment  of 

act  assumed  to  mean  Indictment  and  pun- 
ishment of  person  who  has  committed  an 
act  in  violation  of  law. — People  v.  Tlsdale, 
57  Cal.  104,   106. 

«.  General  saving  clause,  If  clothed  in 
apt    language    to    express    purpose,    is    as 
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efficient  as  special  clause  expressly  In-? 
serted  in  particular  statute. — People  v.  Mc- 
Nulty,  93  Cal.  427,  437,  26  Pac.  597,  29  Id.  61. 

As  to  savins  clause  as  to  crimes  eon- 
mltted*  prior  to  repeal,  see  note,  94  Am.  Dec. 
219. 

7.  No  distinction  in  principle  exists  be- 
tween saving*  clause  which  keeps  old  law 
in  force  after  amendment  as  to  certain 
counties  of  state  and  one  which  keeps 
penal  statute  in  force  after  amendment  as 
to  certain  classes  of  offenders  (Beatty, 
C.  J.,  dis.  op.). — Huffman  v.  Hall,  102  Cal. 
26,  35,  36  Pac.  417. 


-  8.  Prosecution  by  information  after  re- 
peal of  statute  creating  offense  held  not 
authorized  by  this  section  when  it  provided 
that  repeal  of  an  act  creating  criminal  of- 
fense did  not  constitute  bar  to  indictment 
and  punishment  of  such  act,  prosecution  of 
offenses  by  information  not  having*  been 
authorized  at  time  of  passag-e  of  such  act. 
— People  v.  Tlsdale,  57  Cal.  104,  106. 

0.  Repeal  of  act  under  which  oath  was 
taken  before  indictment  for  perjury  in  tak- 
ing* such  oath  does  not  prevent  indictment 
and  punishment  for  such  perjury. — People 
v.  Quinn,  18  CaL  122,  125. 


§  330.    AMENDATORY  ACT,  WHEN  VOID.    An  act  amending  a  section  of 

an  act  repealed  is  void. 

History:    Enacted  March  12,  1872. 

AMENDATORY  ACT— EFFECT  OF 
EEPEAL. 

1.  Attempted  amendment  of  code  provision*. 

2.  Entire  act  wiped  out  of  existence  by  re- 

peal. 

3, 4.  Subsequent  amendment  repeating  portion 
repealed. 


1.  Attempted  amendment  of  cede  provi- 
sion*.— Sections  3776  and  8777,  Political 
Code. — Attempted  amendment  of  repealed 
portions  held  to  be  of  no  effect  under  the 
application  of  this  section. — Carter  v.  Os- 
born,  150  Cal.  €22,  89  Pac.  608. 

2.  Entire  net  or  entire  section  wiped  out 
of  existence  by  repeal  leaves  nothing:  to 
amend.     It  is  as  though  act  or  section  had 


never   been    enacted. — Fletcher  v.    Prather, 
102  Cal.  418,  418,  86  Pac.  668. 

8.  Subsequent  amendment  of  original  act 
repeating  portion  repealed  as  to  one  county 
does  not  revive  that  portion  as  to  such, 
county. — People  v.  Tyler,  36  Cal.  522,  525. 

4.  But  where  general  act  relating:  to 
vacancies  in  office,  authorising:  court  of 
sessions  to  appoint  some  person,  was  in 
conflict  with  subsequent  statute  authoriz- 
ing: coroner  to  fill  vacancy  in  office  of 
sheriff  until  new  sheriff  should  be  elected 
and  Qualify,  subsequent  amendment  of 
latter  act  by  Insertion  of  word  "appointed," 
puts  it  in  power  of  court  of  sessions  to 
appoint  sheriff  under  first  act. — People  ex 
rel.  Attorney-General  v.  Phoenix,  6  Cal.  92. 
92.    See  People  v.  Wells,  11  Cal.  829,  239. 


ARTICLE  XII. 

PUBLIC  BEPOBTS. 

|  332.  All  reports  to  be  sent  to  governor — Controller. 

§  333.  Board  of  examiners  to  order  printed. 

|  334.  Duty  of  superintendent  of  state  printing. 

%  335.  Distribution  of.     [Repealed.] 

8  336.  To  be  printed  in  English. 

§  337.  Insurance  commissioner's  report. 


§  332.  ALL  BEPOBTS  TO  BE  SENT  TO  GOVERNOR.  CONTROLLER. 

All  officers,  boards  of  officers,  commissioners,  trustees,  regents,  and  directors, 
required  by  law  to  make  reports  to  the  governor  or  legislature,  except  the  con- 
troller of  state,  must  send  the  original  draft  of  such  reports  to  the  governor 
before  the  fifteenth  day  of  September,  in  the  year  eighteen  hundred  and  ninety- 
two,  and  in  every  second  year  thereafter.  The  controller  of  state  must  send  his 
report  to  the  governor  before  the  fifteenth  day  of  December,  in  eighteen  hun- 
dred and  ninety-two,  and  in  every  second  year  thereafter. 

History:  Enacted  March  12,  1872,  founded  upon  9  1  Act  April  2, 
1866,  Stats.  1865-6,  p.  781,  and  amendment  of  March  18,  1870,  Stats. 
1869-70,  p.  333;  amended  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  83;  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  65. 
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§333.  BOABD  OF  EXAMINERS  TO  ORDER  PRINTED.  The  governor 
shall,  upon  receipt  of  such  reports,  submit  the  same  to  the  state  board  of  exam- 
iners, who  shall  order  such  a  number  of  said  reports,  or  part  or  parts  of  each 
report,  printed  as  in  their  judgment  will  meet  the  requirements  of  law;  pro- 
vided, that  in  no  instance  shall  a  less  number  of  copies  be  printed  than  is  neces- 
sary to  furnish  at  least  ten  copies  of  each  report  to  all  officers,  boards  of  officers, 
commissioners,  trustees,  regents,  and  directors  required  by  law  to  make 
reports  to  the  governor  or  legislature. 

History:  Enacted  March  12,  1872;  amended  March  11,  1876,  Code 
Amdts.  1875-6,  p.  9;  April  1,  1878,  Code  Amdta.  1877-8,  p.  6;  March  10, 
1891,  Stats,  and  Amdts.  1891,  p.  66. 

§334.    DUTY  OF  SUPERINTENDENT  OF  STATE  PRINTING.    The  super- 

intendent  of  state  printing  must  print  such  reports,  or  such  part  or  parts  of  said 

reports,  as  may  be  ordered  bv  the  state  board  of  examiners,  in  a  manner  to  be 

designated  by  said  board,  before  the  first  Monday  in  December  next  after 

receipt  thereof,  except  the  report  of  the  state  controller,  which  shall  be  printed 

before  the  fifteenth  day  of  January  after  the  receipt  thereof,  and  distribute 

the  same  in  accordance  with  the  directions  of  the  board  of  examiners. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  4;  March  11,  1876,  Code  Amdts.  1875-6,  p.  9;  April  1, 
1878,  Code  Amdts.  1877-8,  p.  6;  March  10,  1891,  Stats,  and  Amdts.  1891, 
p.  66. 

§335.    DISTRIBUTION  OF.    [Repealed] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  5;  March  11,  1876,  Code  Amdts.  1875-6,  p.  10;  April  1, 
1878,  Code  Amdts.  1877-8,  p.  6;  repealed  March  10,  1891,  Stats,  and 
Amdts.  1891,  p.  66. 

§  336.    TO  BE  PRINTED  IN  ENGLISH.    All  reports  must  be  printed  in  the 

English  language. 

History:    Enacted  March  12,  1872. 

§337.  INSURANCE  COMMISSIONER'S  REPORT.  Of  the  report  of  the 
insurance  commissioner,  the  commissioner  must  have  printed,  at  the  expense  of 
his  office,  one  thousand  copies,  and  must  deliver  of  the  same  as  follows ; 

To  the  governor,  twenty  copies. 
To  the  state  librarian,  ten  copies. 
To  the  secretary  of  state,  thirty  copies. 
To  the  sergeant-at-arms  of  the  senate,  eighty  copies. 
To  the  sergeant-at-arms  of  the  assembly,  one  hundred  and  sixty  copies. 
And  the  residue  must  be  distributed  by  the  commissioner  in  furtherance  of 
the  interest  of  insurance. 

History:    Enacted  March  30, 1874,  Code  Amdts.  1873-4,  p.  7. 
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CHAPTER  in. 

EXECUTIVE  OFFICERS. 

Article  I.  Classification,  number,  and  designation  of  executive  officers,  15  341-344. 

EL  Mode  of   election  and  appointment,  and  term  of  civil  executive  officers,  ||  348-871. 

JJX  Governor,  §§  880-387. 

IV.  Lieutenant-governor,  §§  396, 397. 

V.  Secretary  of  state,  §§  407-426. 

VI.  Controller,  §§  433-445.    - 

VIL  Treasurer,  §§452-461  [a]. 

VIIL  Attorney-general,  §§470-475. 

IX.  Surveyor-general,  §§483-487. 

X.  Register  of  the  state  land  office,  §§  497-502. 

XI.  Superintendent  of  public  instruction,  §§  512-517. 

XIL  State  printer,  §§  526-540. 

XIII.  State  geologist,  §§  548-554.     [Repealed.] 

XIV.  Sealer  of  weights  and  measures,  §§  561-567.    [Repealed.] 
XV.  Inspector  of  gas-meters,  §§  577-584. 

XVI.  Insurance  commissioner,  §§  588-634b. 

XVIL  Fish  [and  game]  commissioner,  §§642,643. 

XVIII.  State  board  of  control  and  accounting,  §§  654-691. 

XIX.  Other  executive  officers,  §§  695-715. 

XX.  Superintendent  of  capitol  building  and  grounds,  §§  716-719. 


ARTICLE  I. 

CLASSIFICATION,  NUMBER,  AND  DESIGNATION  OF  EXECUTIVE  OFFICERS. 

§  341.  Classification  of  executive  officers. 

§  342.  Military  officers. 

§  343.  Designation  and  number  of  civil  executive  officers. 

§  344.  Fish  and  game  commissions — Meaning  of — Powers  and   duties. 

♦ 

§  341.  CLASSIFICATION  OF  EXECUTIVE  OFFICERS.  Executive  officers 
are  either: 

1.  Civil ;  or, 

2.  Military. 

History:    Enacted  March  12,  1872. 

§  342.  MILITARY  OFFICERS.  Military  officers  are  designated  and  their 
duties  prescribed  in  title  four  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872, 

§343.  DESIGNATION  AND  NUMBER  OF  CIVIL  EXECUTIVE  OFFI- 
CERS. The  number  and  designation  of  the  civil  executive  officers  are  as  fol- 
lows :  A  governor ;  a  private  secretary  for  the  governor ;  an  executive  secretary 
for  the  governor;  a  secretary  for  the  board  of  examiners;  a  lieutenant-gov- 
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ernor ;  a  secretary  of  state ;  a  deputy  secretary  of  state ;  a  keeper  of  archives  of 
state  for  secretary  of  state;  a  bookkeeper  for  the  secretary  of  state;  three 
recording  clerks  for  the  secretary  of  state;  a  controller;  a  deputy  controller;  a 
bookkeeper  for  the  controller;  five  clerks  for  the  controller;  a  treasurer;  a 
deputy  treasurer;  a  bookkeeper  for  the  treasurer;  a  clerk  for  six  months  in  each 
year  for  the  treasurer;  an  attorney-general;  a  deputy  attorney-general;  a 
surveyor-general,  who  shall  be  ex  officio  register  of  the  state  land  office;  a 
deputy  surveyor-general;  one  clerk  for  the  surveyor-general;  three  clerks  for 
the  register;  a  superintendent  of  public  instruction;  a  deputy  for  the  superin- 
tendent of  public  instruction ;  one  clerk  for  the  superintendent  of  public  instruc- 
tion; a  superintendent  of  state  printing;  an  inspector  of  gas  meters;  a  vaccine 
agent;  an  insurance  commissioner;  a  deputy  for  the  insurance  commissioner; 
three  state  capitol  commissioners ;  four  port  wardens  for  the  port  of  San  Fran- 
cisco ;  a  port  warden  for  each  port  of  entry  except  San  Francisco ;  three  state 
harbor  commissioners ;  three  harbor  commissioners  for  the  port  of  Eureka ;  six 
pilots  for  each  harbor  where  there  is  no  board,  of  pilot  commissioners ;  three 
members  of  the  board  of  pilot  commissioners  for  the  ports  of  San  Francisco, 
Mare  Island,  and  Benicia;  three  members  of  the  board  of  pilot  commissioners 
for  Humboldt  bay  and  bar ;  three  fish  commissioners ;  a  president  and  twelve 
directors  of  the  state  board  of  agriculture ;  four  members  of  the  state  board  of 
equalization ;  a  clerk  of  the  board  of  equalization ;  three  members  of  the  state 
board  of  railroad  commissioners ;  a  secretary  of  the  state  board  of  railroad  com- 
missioners ;  a  bailiff  of  the  state  board  of  railroad  commissioners ;  seven  mem- 
bers of  the  state  board  of  health ;  five  members  of  the  San  Francisco  board  of 
health ;  five  members  of  the  Sacramento  board  of  health ;  twenty-two  regents 
of  the  University  of  California;  three  members  of  the  state  board  of  educa- 
tion ;  seven  trustees  of  the  state  normal  school ;  five  trustees  of  the  state  library ; 
a  state  librarian;  two  deputies  for  the  state  librarian;  a  librarian  for  the 
supreme  court  library ;  five  directors  for  the  state  prisons ;  two  wardens  for  the 
state  prisons;  two  clerks  of  the  state  prisons;  five  directors  for  the  insane 
asylum  at  Stockton;  five  directors  for  the  insane  asylum  at  Napa;  a  medical 
superintendent  of  the  insane  asylum  at  Stockton;  two  assistant  physicians  of 
the  insane  asylum  at  Stockton ;  a  resident  physician  of  the  insane  asylum  at 
Napa;  one  first  assistant  physician  of  the  insane  asylum  at  Napa;. provided, 
when  the  number  of  patients  shall  increase  to  six  hundred,  the  trustees  may 
elect  one  additional  second  assistant  physician,  with  the  same  pay  and  emolu- 
ments as  the  first  assistant  physician ;  a  treasures  of  the  insane  asylum  at  Stock- 
ton ;  a  treasurer  of  the  insane  asylum  at  Napa ;  five  trustees  of  the  asylum  for 
the  deaf  and  dumb  and  the  blind ;  three  trustees  of  the  state  burying  ground ; 
nine  commissioners  of  the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Qrove ; 
such  other  officers  as  fill  offices  created  by  or  under  the  authority  of  general  laws 
for  the  government  of  counties,  cities,  and  towns,  or  of  the  charters  or  special 
lawB  affecting  the  same,  or  of  the  health,  school,  election,  road,  or  revenue  laws. 

History:  -  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  2;  April  3,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  83;  March  8,  1887,  Stats,  and  Amdts.  1887,  p.  54;  March  21,  1889, 
Stats,  and  Amdts.  1889,  pp.  435-437. 
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CIVIL  EXECUTIVE  OFFICEBS. 

1.  Deputy  officers  provided  for. 

2.  Same — "Deputies"  construed. 

3.  Inspection  of  gas-meters-— Office  abol- 

ished. 

4.  Police  commissioner — McCoppin  act. 

5, 6.  Pilot  commissioners  for  San  Francisco, 
Mare  Island,  and  Benicia. 

7.  Same — State  officers. 

8.  Regents  of  university  —  Non-liability 

of  individually. 

9.  San  Francisco  board  of  health — State 

officers. 

10, 11.  Same — As  to  term  of  office  of. 

12.  Same — Charter  provision  controls. 

13.  Same — Act  fixing  term  at  five  yean 

unconstitutional. 

14.  Surveyor-general — Has  but  one  deputy. 

1.  Deputy    officers    provided    for   1m    the 

executive  branch  of  government  by  the 
above  section,  and  by  the  state  constitu- 
tion.— See  1  Henning-'s  General  Laws,  8d 
ed.t  p.  lxxix. 

As  to  deputies,  number  of,  see,  post  S  877 
and  note. 

Am    to    deputies,    powers    and'  duties    of, 

see,  post,  8  865  and  note. 

2.  Same  —  "Deputies"  construed.  —  The 

word  "deputies,"  as  used  in  article  XI,  sec- 
tion 8%  of  the  constitution  of  1879,  should 
be  liberally  construed,  so  as  to  include  all 
the  subordinates  of  a  county  officer. — Gar- 
nett  v.  Brooks,  136  Cal.  585,  586,  69  Pac.  299. 

3.  Inspection  of  a*a*  -  meters  —  Office 
abolished. — The  state  office  abolished  by 
the  constitution  of  1879  article  XI,  section 
14. — Condict  v.  Polic  Court  of  San  Francisco, 
59  Cal.  278,  280. 

4.  Police  commissioner— McCoppin  act.— 

Under  the  McCoppin  act,  the  governor  has 
no  power,  in  the  absence  of  a  vacancy, 
to  appoint  a  police  commissioner  for  San 
Francisco;  neither  has  he  power  to  create 
and  fill  a  vacancy  by  removal  of  an  Incum- 
bent and  appointing  a  successor. — People 
ex  rel.  Menzies  v.  Gunst,  110  Cal.  447,  450, 
454,  42  Pac.  963,  affirming  People  ex  rel. 
Hilton  v.  Hammond,  66  Cal.  654,  655,  6  Pac. 
741.  See  People  e*  rel.  Pixley  v.  Pond,  89 
Cal.  141,  14S,  26  Pac.  648;  People  ex  rel. 
Parsons  v.  Edwards,  93  Cal.  153,  155,  28  Pac. 
831;  People  ex  rel.  Wilshire  v.  Newman,  96 
Cal.  605,  607,  608.  31  Pac.  564;  White  v. 
City  of  Alameda,  124  Cal.  96,  96,  97,  56  Pac. 
795. 

5.  Pilot  commissioners  for  ports  of  San 
Francisco,  Mare  Island,  and  Benicia,  can 
not  be  removed  by  governor  while  legis- 
lature not  in  session.  —  People  ex  rel. 
Travers  y.  Freese,  83  Cal.  463,  456,  23  Pac. 
378  (Fox,  J.,  dissenting),  affirming  People 
ex  rel.  Travers  v.  Freese,  76  Cal.  633,  18  , 
Pac.    812. 

See,  post,  5  369,  note  par.  2. 


As  to  pilot  commissioners,  duration  of 
term  of  office,  etc.,  see,  post,  8  369  and  note. 

As  to  power  of  removal   from  office,   see 

notes,  16  Am.  St.  Rep.  647;  40  Am.  St.  Rep. 
46. 

A.  Distinguished t  Trimble  v.  People  ex 
rel.  Phelps,  19  Colo.  187,  195,  41  Am.  St.  Rep. 
236,  34  Pac.  981  (decision  depending  on, 
local  statutes). 

7.  Same  —  State  officers. — Office  of  pilot 
commissioner  for  the  ports  of  San  Fran- 
cisco, Mare  Island,  and  Benicia  is  one  which 
is  included  in  this  section  (Fox,  J.,  dis.  op.). 
— People  ex  rel.  Travers  v.  Freese,  88  Cal. 
458,    455,   23   Pac.   878. 

&-  Regents  of  university— -Non- liability 
of  Individual.— "Regents  of  the  University 
of  California'9  form  a  corporation,  and  for 
neglect  of  duty  imposed  upon  such  cor- 
poration, the  members  of  the  board  are 
not  individually  liable. — Lundy  v.  Delmas, 
104  Cal.  65,  660,  26  L.  R.  A.  661.  38  Pac.   445. 

As  to  nature  of  Incorporated  institutions 
of  tae  state,  see  note,  29  L.  R.  A.  385. 

As   to   liability  of  corporate   officers,    see 

notes,  48  Am.  St.  Rep.  294;  63  Am.  St.  Rep. 
190. 

9.  San  Francisco  board  of  health— State 
officers. — The  San  Francisco  board  of 
health,  members  of,  state  officers  within 
meaning  of  article  XI.  section  7  of  Const. 
1849. — People  ex  rel.  Davidson  v.  Perry.  79 
Cal.  105,  112,  21  Pac.  423.  See  People  ex  rel. 
Lawlor  v.  Williamson,  135  Cal.  415,  416,  67 
Pac.  604. 

10.  Same— As  to  term  of  office  of.  Is    at 

governor's  pleasure,  where  not  prescribed 
by  statute. — People  ex  rel.  Davidson  v. 
Perry,  79  Cal.  105,  114,  21  Pac.  423;  People 
ex  rel.  Wilshire  v.  Newman,  96  Cal.  605,  608, 
31  Pac.  564  (otherwise  where  appointing 
power  abolished  after  Incumbent  entered 
upon  duties  of  office);  Patton  v.  Board  of 
Health.  127  Cal.  388,  893-399,  78  Am.  St. 
Rep.  66,  69,  69  Pac.  702;  Lewis  v.  L»e  welling-, 
53  Kan.  201,  206,  23  L.  R.  A.  510,  36  Pac.  351. 

11.  Term  fixed  by  statute  which  is  un- 
constitutional, the  same  rule  prevails. — 
People  ex  rel.  Davidson  v.  Perry,  79  Cal. 
105,  114,  21  Pac.  428.  See  Indianapolis 
Brewing  Co.  v.  Claypool,  149  Ind.  193,  202, 
208,  48  N.  E.  228;  State  ex  rel.  Kane  v. 
Johnson,  123  Mo.   43,  61,   27  S.  W.   899. 

12.  Same  —   Charter   provisions    of    San 

Francisco  control  and  supersede  inconsist- 
ent code  provisions  within  its  scope. — Peo- 
ple ex  rel.  Lawlor  v.  Williamson.  135  Cal. 
415,  417,  419,  67  Pac.  504.  See  Weaver  v. 
Reddy,  135  Cal.  430,  431,  67  Pac.  683  (but 
not  decisive  of  duties  of  board);  Carter  v. 
Superior  Court,  138  Cal.  150,  152,  70  Pac. 
1067. 

13.  Same — Act  of  April  4.  1870,  after- 
wards  incorporated  into  Political  Code  sec- 
tion 3004  et  seq.,  fixing*  term  of  at  five 
years,  declared  unconstitutional.  —  People 
ex  rel.  Davidson  v.  Perry,  79  Cal.  105,  112, 
21   Pac.   423. 
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FISH  AND  GAME  COMMISSIONERS — POWERS,  DUTIES.         8§  844-860 


14.    Snrrey©r-a*eneral— Hti  but  ome  den-  are    same    as    those    of    principal. — Rice    v. 

■ty. —  Surveyor-general    is    given    but    one  Trinity  Co.,  110  Cal.  247,  261,  42  Pac.  809. 

deputy,    without    power    to    appoint    more,  See>  poflt>  g  360>  note  par.  1# 
and  general   duties   and  powers   of   deputy 


§  344.    FISH  AND  GAME  COMMISSIONS.  MEANING  OF.  POWERS  AND 
PUTIES.    Wherever  the  title  or  term  "fish  commission,"  or  "fish  commis- 
sioner," or  "fish  commissioners"  or  "board  of  fish  commissioners,"  or  "state 
board  of  fish  commissioners,"  appears  in  this  code  or  in  any  of  the  codes  of 
California,  or  in  any  of  the  statutes  of  California,  such  title  or  term  shall  be 
deemed  to  be,  and  shall  be  read,  "fish  and  game  commission,"  or  "fish  and 
game  commissioners,"  or  "fish  and  game  commissioners"  or  "board  of  fish 
and  game  commissioners,"  or  "state  board  of  fish  and  game  commissioners," 
as  the  case  may  be,  and  all  of  the  rights,  powers  and  duties  now  granted  to  or 
imposed  upon  the  fish  commissioners,  shall  be  imposed  upon  and  accrue  to  the 
fish  and  game  commissioners. 

History:    Enacted  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  366. 


ARTICLE  II. 

THE  MODE  OF  ELECTION  OB  APPOINTMENT  AND  TEEM  OP  OFFICE  OP  CIVIL 

EXECUTIVE  OPPICEES. 


f  348.  Certain  officers  elected. 
I 349.  State  printer.     [Repealed.] 
13-50.  Register  of  land  office. 

1 351.  State  sealer  of  weights  and  measures. 

1 352.  Members  of  state  board  of  equalization. 
§353.  Regents  of  the  university. 

1 354.  State  normal  schools,  boards  of  trustees. 

1355.  State  board  of  education. 
$356.  Officers  of  libraries. 

f  557.  Tosemite  and  Big  Tree  commissioners. 
[Repealed.] 

1358.  Superintendent,  etc,  of  insane  asylum. 

1359.  Directors  of  state  board  of  agriculture. 
f360.  San  Francisco  board  of  health, 

|361.  Sacramento  board  of  health. 


§  362.  Harbor  commissioners. 

§  363.  San  Francicco  marine  board.  [Re- 
pealed. ] 

§  364.  Who  constitutes  board  of  examiners. 
[Repealed.] 

§  36*>.  State  board  of  tide-land  commissioners. 
[Repealed.] 

§  366.  State  capitol  commissioners. 

I  367.  State  prison  directors.     [Repealed.] 

§  368.  Executive  officers  appointed  by  gov- 
ernor. 

§  369.  Terms  of  office  of  officers  mentioned  in 
preceding  section.     [Repealed.] 

§  370.  Private  secretary  and  clerk  of  governor. 

§  371.  Deputies  and  clerks. 


§  348.  CERTAIN  OFFICERS  ELECTED.  The  mode  of  election  of  the  gov- 
ernor,  lieutenant-governor,  secretary  of  state,  controller,  treasurer,  attorney- 
general,  surveyoivgeneral,  and  superintendent  of  public  instruction  is  pre- 
scribed by  the  constitution. 

History:    Enacted  March  12,  1872. 

§348.    ST  ATE  PRINTER.    [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  584,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  21.  In 
effect  immediately. 

Am  to  superintendent   of   state    printing;, see,  post,  89  526-540  and  notes. 

§360.  REGISTER  OF  LAND  OFFICE.  The  surveyor-general  is  ex  officio 
register  and  the  deputy  surveyor-general  is  ex  officio  register  of  the  state  land 

office-  History:    Enacted  March  12,  1872. 

forrejor-seneral  Is  ex  officio  register. — Cunningham  v.  Crowley,  51  Cal.  128,  132. 
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BOARD  EQUALIZATION— IfORMAL  SCHOOLS. 


CPt.  m.Ttt.1. 


§361.  STATE  SEALER  OP  WEIGHTS  AND  MEASURES.  The  secretary 
of  state  is  ex  officio  sealer  of  weights  and  measures. 

■ 

History:    Enacted  March  12,  1872. 

§362.  MEMBERS  OF  STATE  BOARD  OF  EQUALIZATION.  Members 
elected,  one  from  each  of  the  equalization  district  of  this  state,  by  the  qualified 
electors  thereof,  with  the  controller,  constitute  the  state  board  of  equalization. 
Their  term  of  office  shall  be  four  years,  commencing  the  first  Monday  after  the 
first  day  of  January  following  their  election.  They  shall  choose  one  of  their 
members  chairman,  who  shall  hold  such  office  during  the  pleasure  of  the  board. 

History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code 
Amdts.  1875-6,  p.  11;  April  3,  1880,  Code  Amdts.  1880  (Pol.  C.  pt). 
p.  25;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1458.  In  effect  July  1, 
1911. 


STATE  BOABD  OP  EQUALIZATION. 
1-3.  Board  of  equalization — Not  elected. 

As  to  power*  and  duties  of  board  of  equal- 
laatloa,  see,   post,   S§  3692-8705. 

1.     Board  of  equalization— Not  elected  by 

people.  Controller  of  state  Is  ex  officio 
member.  Two  of  its  members  are  appointed 
by  the  governor  and  hold  during  his  pleas- 
ure (con.  op.  Wallace,  C.  J.). — Savins  A  I* 
Soc.  t.  Austin,   46  Cal.  415,  505. 

3.     Provisions  of  this  code  delegating  to 


board  of  equalisation  right  to  fix  rate  of 
taxation  is  unconstitutional — Savings  &  I* 
Soc.  v.  Austin,  46  Cal.  415,  505  (con.  op. 
Wallace,  C.  J.);  Houghton  v.  Austin,  47 
Cal.  646,  660,  652  (Crockett  and  Rhodes,  JJ., 
dissent). 

S.  Dealeds  Ames  v.  People  ex  rel.  Tem- 
ple, 26  Colo.  88,  92,  08,  56  Pac.  666  (erro- 
neously holding  that  the  last  California 
case  above  cited  overrules  the  preceding 
one  on  same  point). — State  v.  Ada  Co.,  7 
Idaho  261,  266,  62  Pac.  457. 


§353.  REGENTS  OF  THE  UNIVERSITY.  The  governor,  lieutenant- 
governor,  speaker  of  the  assembly,  superintendent  of  public  instruction,  presi- 
dent of  the  state  board  of  agriculture,  president  of  the  Mechanics'  Institute  of 
San  Francisco,  president  of  the  University  of  California,  and  president  of  the 
alumni  association  of  the  University  of  California,  are  ex  officio  regents  of  the 
University  of  California.  The  appointment  and  terms  of  office  of  the  other 
regents  are  provided  for  in  chapter  one,  of  title  three,  of  part  three  of  this  code. 

History:     Enacted  March  12,  1872;  amended  April  17,  1909,  Stats, 
and  Amdts.  1909,  p.  984. 


§  354.  STATE  NORMAL  SCHOOLS,  BOARDS  OF  TRUSTEES.  The  nor- 
mal schools  at  San  Jose,  Los  Angeles,  Chico,  and  San  Diego,  and  any  normal 
school  established  by  the  legislature  of  the  state  of  California  after  the  first 
day  of  January,  eighteen  hundred  and  ninety-nine,  shall  be  known  as  "state 
normal  schools,"  and  shall  each  have  a  board  of  trustees,  constituted  as  fol- 
lows :  The  governor  of  the  state  and  the  state  superintendent  of  public  instruc- 
tion shall  be  ex  officio  members  of  each  board.  There  shall  also  be  five  other 
members  of  the  local  board  for  each  normal  school,  whose  term  of  office  shall 
be  four  years,  and  who  shall  be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate  of  the  state  of  California.  It  shall  be  the 
duty  of  the  governor,  on  or  before  the  first  day  of  July,  eighteen  hundred  and 
ninety-nine,  to  appoint  five  trustees  as  members  of  each  local  board,  one  trustee 
to  serve  one  year,  one  to  serve  two  years,  one  to  serve  three  years,  and  two 
to  serve  for  four  years,  and  thereafter  to  fill  vacancies  in  such  board,  the  terms 
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of  office  thereafter  to  be  for  four  years,  and  to  begin  July  first  of  each  fourth 
year. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  136;  March  29,  1897,  Stats,  and  Amdts,  1897, 
p.  234;  March  8,  1899,  Stats,  and  Amdts.  1899,  p.  77. 

§366.  STATE  BOARD  OF  EDUCATION.  The  appointment  and  terms  of 
office  of  the  members  of  the  state  board  of  education  are  provided  for  in 
chapter  three,  title  three,  of  part  three,  of  this  code. 

History:    Enacted  March  12,  1872* 

§  366.  OFFICERS  OF  LIBRARIES.  The  trustees  of  the  state  library,  the 
state  librarian,  the  deputy  state  librarian,  and  librarian  of  the  supreme  court, 
are  elected  and  appointed  and  hold  their  offices  as  prescribed  in  chapter  three, 
title  five,  of  part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 

§367.    YOSEMITE  AND  BIO  TREE  COMMISSIONERS.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  269,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  21.  In 
effect  immediately. 

§368.    SUPERINTENDENT,  ETC.,  OF  INSANE  ASYLUM.    The  medical 

superintendent,  assistant  physicians,  and  treasurer  of  the  insane  asylum  are 

elected,  appointed,  and  hold  their  offices  as  prescribed  in  chapter  one,  title 

five,  of  part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 

§389.  DIRECTORS  OF  STATE  BOARD  OF  AGRICULTURE.  The  presi- 
dent and  directors  of  the  state  board  of  agriculture  are  elected  and  hold  their 
offices  as  prescribed  in  the  special  statute  creating  the  board. 

History:    Enacted  March  12,  1872. 

§360.  SAN  FRANCISCO  BOARD  OF  HEALTfi.  The  members  of  the 
board  of  health  of  San  Francisco  are  appointed  and  hold  their  offices  as  pre- 
scribed in  title  seven,  part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 

I.    Sam  Fnidico  board  of  healths— Mem-  Se6f  ante>   g  848f   note  pars    9_1J# 

bers    are     state     officers.— People     ex     rel.  „«*«*^i   m^   ^.*   <  tAAC 

Davidson  v.  Perry.  79  Cal.  105,  112,  21  Pac.  '**  to  kow  ——*««"*  ■•*  P<>*t,  |  S005. 

423;  People  ex  rel.  Lawlor  v.  Williamson, 
135  Cal.  415,  416,  67  Pac.  504. 

§361.    SACRAMENTO  BOARD  OF  HEALTH.    The  members  of  the  board 

of  health  of  Sacramento  are  appointed  and  hold  their  offices  as  prescribed  in 

title  seven,  of  part  three,  of  this  code. 

History:    Enacted  March  12, 1872. 

§362.  HARBOR  COMMISSIONERS.  Harbor  commissioners  are  elected 
and  appointed  and  hold  their  offices  as  prescribed  in  title  six,  of  part  three, 

of  this  code.  History:    Enacted  March  12,  1872. 


1.  Harbor  commissioner*. — No  provision  Pac.  477.  See  People  v.  Hoge,  55  Cal.  612, 
for  their  election  or  appointment  in  title  VI  620;  Page  v.  Supervisors,  85  Cal.  50,  55,  24 
of  part  VIII  of  this   code.— People   ex   rel.       Pac.  607. 

Love  ▼.  Mathewson,  47  Cal.   446;  People  ex  As  to  bonds  of  commissioners,  see,  post, 

reL  Murphy    v.    Col,    132    Cal.    S34,    339,    64       §  2521. 
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§ 363.    SAN  FBANOISOO  MARINE  BOARD.    [Repealed] 

History:     Enacted  March  12,  1872;  repealed  January  13,  1876,  Code 
Amdts.  1876-6,  p.  14. 

§364.    WHO  CONSTITUTES  BOARD  OF  EXAMINERS.     [Repealed.] 

.  History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  182;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  684, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  21;  February  19,  1909,  Stats,  and 
Amdts.  1909,  p.  24;  repealed  April  3,  1911,  Stats,  and  Amdts.  1911, 
p.  698. 

A*  to  chairman,  meetings*  etc.,  see,,  post,  Sfi  664-684. 


§  366.    STATE  BOAED  OF  TIDE-LAND  COMMISSIONERS.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  January  13,  1876,  Code 
Amdts.  1875-6,  p.  15. 

§366.  STATE  CAPITOL  COMMISSIONERS.  The  governor,  secretary  of 
state,  and  treasurer  constitute  the  board  of  state  capitol  commissioners. 

History:    Enacted  March  12,  1872. 

§  367.    STATE  PRISON  DIRECTORS.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  583,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  21.  In  effect 
immediately. 

§368.  EXECUTIVE  OFFICERS  APPOINTED  BY  GOVERNOR.  The  fol- 
lowing executive  officers  shall  be  appointed  by  the  governor,  with  the  consent 
of  the  senate : 

1.  The  members  of  the  board  of  managers  of  the  several  state  hospitals ;  the 
members  of  the  board  of  directors  of  the  California  School  for  the  Deaf  and  the 
Blind;  the  insurance  commissioner;  the  members  of  the  state  board  of  health; 
the  port  wardens,  in  all  cases  where  the  appointment  of  port  wardens  is  not 
otherwise  provided  for  by  law ;  and  the  trustees  of  the  state  burying  grounds. 

2.  The  fish  and  game  commissioners;  the  members  of  the  several  boards  of 
pilot  commissioners;  the  pilots  for  each  harbor,  where  there  is  not  a  board 
of  pilot  commissioners,  and  where  the  appointment  of  pilots  is  not  otherwise 
provided' for  by  law. 

[Terms.]    The  officers  enumerated  in  the  first  subdivision  of  this  section  shall 

hold  their  offices  for  the  term  of  four  years,  and  those  enumerated  in  the  second 

subdivision  shall  hold  their  offices  during  the  pleasure  of  the  governor.    All 

officers  not  enumerated  herein  shall  be  appointed  in  the  manner  and  for  the 

term  otherwise  by  law  provided. 

History:  Enacted  March  12,  1872;  amended  June  6,  1913,  Stats,  and 
Amdts.  1913,  p.  412;  April  12,  1915,  Stats,  and  Amdts.  1915,  p.  52.  In 
effect  August  8,  1915. 

INSPECTOR  OF  GAS-METEBS.  1.     State    omce    abolished.  —  Const    1879, 

^        .-.--,'•  art.   XI,    §14.     Condict   v.   Police   Court,   69 

1.  State  office  abolished.  Cal#  278,  280. 

2.  Successor  must  receive  consent  of  senate.  Se6|  postj  j  J69>  note  paT   8 

As  to  apparatus  for  testing?   accuracy  of  2.     Successor    must    receive     consent     of 

gas-meters,  see,  post,  5  677.  senate—People  ex  rel.  Parkinson  v.  Blssell, 

Aa  to  sras  Inspection,  see  Henning'8  Gen-  49  Cal.  407,  411. 
era!  I*wa,  3d  ed.,  p.  886. 
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§  369.  TERMS  OF  OFFICE  OF  OFFICERS  MENTIONED  IN  PRECEDING 
SECTION.    [Repealed.] 

History:    Enacted  March  12, 1872;  repealed  April  12,  1915,  Stats,  and 
Amdta.  1915,  p.  62.    In  effect  August  8,  1916. 

APPOINTMENT  AND  TEBM  OF  OFFICE  of  olBc*  l8  Dart  of  aubject-matter  of  title.— 

OF  CERTAIN  OFFICERS  People   ex   rel.    Travers   v.    Freese,    76   Cal. 

,                                                                     •'     ■      .        •  633..  637,    18    Pac.    812     (cited    with    $368). 

!•  Appointment  of  officers  named  regulated.  Affirmed  in  People  ex  rel.  Travers  v.  Freese, 

2.  Board   of  pilot  commissioners  —  Term   of  83  Cal.  453,  23  Pac.  878. 

office.  See,  ante,  §  343,  note  pars.   5-7. 

3.  "Inspector  of  gas-meters. ' '  *    **»■■*««»*    •*    *»»-meter.    not    con- 

.  tinued  in  office  under  section  6  of  Political 
1.     Appointment  of  officers   named   re^n-  Code,   but   nevertheless   authorized   by   sec- 
late*   without  reference  to  other  provision  tlon  879  t0  continue  to  discharge  duties  of 
in   code.— People  ex  rel,  Travers  v,  Freese,  ofllce  untu  8Uccessor  qualified."— People  ex 
76  Cal.  633,  638,  18  Pac.  812.  rel    parkinSon  v.  Bissell,  49  Cal.  407,  411. 
-  %*     Board  of  pilot  commissioner* -— Term  See,  ante,  5  368,  note  pars.  1,  2. 

§  370.  PRIVATE  SECRETARY  AND  CLERK  OF  GOVERNOR.  The  pri- 
vate secretary  and  executive  clerk  of  the  governor  are  appointed  by  him,  and 
hold  their  offices  at  his  pleasure. 

History:    Enacted  March  12,  1872. 

§  371.  DEPUTIES  AND  CLERKS.  All  deputies  and  clerks  named  in  this 
article,  whose  appointments  and  terms  of  office  are  not  otherwise  provided 
for,  are  appointed  by  and  hold  office  at  the  pleasure  of  their  principals. 

History:    Enacted  March  12,  1872. 


ARTICLE  m. 

OF  THE  GOVERNOR. 

1 380.  Powers  and  duties  of  governor. 

§381.  To  transmit  list  of  appointments  to  legislature. 

1 382.  Records  in  office  of. 

f  383.  Persons  acting  as  governor. 

§  384.  Salary  of  governor. 

§  385.  Salary  of  private  secretary  of  governor. 

1 386.  Salary  of  executive  secretary  [of  governor]. 

f  387.  Stenographer  and  messenger — Appointment  by  governor — Salaries. 

§  380.  POWERS  AND  DUTIES  OF  GOVERNOR.  In  addition  to  those  pre- 
scribed by  the  constitution  the  governor  lias  the  power  and  must  perform  the 
duties  prescribed  in  this  and  the  following  sections : 

1.  He  is  to  supervise  the  official  conduct  of  all  the  executive  and  ministerial 
officers; 

2.  He  is  to  see  that  all  offices  are  filled  and  the  duties  thereof  performed,  or 
in  default  thereof  apply  such  remedy  as  the  law  allows;  and  if  the  remedy 
is  imperfect,  acquaint  the  legislature  therewith  at  its  next  session ; 

3.  He  is  to  make  the  appointments  and  supply  the  vacancies  mentioned  in 
this  code; 

4.  He  is  the  sole  oiftcial  organ  of  communication  between  the  government  of 
this  state  and  the  government  of  any  other  state  or  of  the  United  States ; 
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5.  Whenever  any  legal  suit  or  proceeding  is  pending  against  this  statej  or 
which  may  affect  the  title  of  this  state  to  any  property,  or  which  may  result 
in  any  claim  against  the  state,  he  may  direct  the  attorney-general  to  appear 
on  behalf  of  the  state,  and  may  employ  such  additional  counsel  as  he  may  judge 
expedient ; 

6.  He  may  require  the  attorney-general  or  district  attorney  of  any  county  to 
inquire  into  the  affairs  or  management  of  any  corporation  existing  under  the 
laws  of  this  state; 

7.  He  may  require  the  attorney-general  to  aid  any  district  attorney  in  the 
discharge  of  his  duties ; 

8.  He  may  offer  rewards  not  exceeding  one  thousand  dollars  each,  payable 
out  of  the  general  fund,  for  the  apprehension  of  any  convict  who  has  escaped 
from  the  state  prison,  or  of  any  person  who  has  committed  or  is  charged  with 
the  commission  of  an  offense  punishable  with  death ; 

9.  He  must  perform  such  duties  respecting  fugitives  from  justice  as  are  pre- 
scribed by  chapter  four,  of  title  twelve,  of  the  Penal  Code ; 

10.  He  must  issue  and  transmit  election  proclamations,  as  prescribed  in  title 
two,  of  part  three,  of  this  code ; 

11.  He  must  issue  land  warrants  and  patents,  as  prescribed  in  title  eight, 
of  part  three,  of  this  code ; 

12.  He  must,  on  or  before  the  first  day  of  September,  in  the  year  eighteen 
hundred  and  seventy-three,  and  in  each  second  year  thereafter,  deliver  to 
the  state  printer  for  publication  all  biennial  reports  of  officers  and  boards  for 
the  two  preceding  years; 

13.  He  may  require  any  officer  or  board  to  make  special  reports  to  him,  upon 
demand,  in  writing; 

14.  He  may  issue  arms  and  accouterments  for  the  use  of  colleges ; 

15.  He  must  discharge  the  duties  of  member  of  the  board  of  examiners,  of 
member  of  the  state  board  of  education,  of  state  prison  director,  of  state  capitol 
commissioner,  of  orphan  asylum  commissioner,  of  trustee  of  state  normal 
school,  and  of  the  board  of  military  auditors; 

16.  He  has  such  other  powers  and  must  perform  such  other  duties  as  are 

devolved  upon  him  by  this  code  or  any  other  law  of  this  state. 

History:    Enacted  March  12,  1872;  first  8  pars,  founded  upon  f  1  Act 
April  29,  1851,  Stats.  1851,  p.  443. 

GOVERNOR — POWERS  AND  DUTIES  OP.  7-  Same— Same — Police  commissioner  of 

^    .         m    ,  .  San  Francisco. 

1.  Subdivimon  3-D«ngn  of  the  WMtitu-  g   a^^p^  of  revocatioll. 

lion. 

«„  t>  *  -J.1.XTX  9-  Same — Vacancy — Power  to  fill. 

2.  Same— Power  of  appointment — Notes-  ,„    a  a  %>.,..,— 

sentially  executive  function.  10-  Same— Same— Derived  from  article  V 

_    _           _             _              ,  section  8  of  constitution. 

3.  Same— Power  of  removal.  n>  12   Same— Same— Not  derived  from  stat- 

4.  Same — Same — Does  not  exist  when  du-  ute. 

ration  of  term  of  office  is  fixed  by  13.  Same— Same— Distinct  from  power  to 

constitution.  fill  office. 

5.  Same  —  Same  —  Limited  only  by  first  14.  Same — Same — Statute    providing    any 

fixing  of  duration  or  term  of  office  other  mode. 

and  then  providing  mode.  15.  Subdivision  rf  ^construed. 

6.  Same  —  Same  —  Member  of  board  of  16.  Same — Power  to  bind  state. 

pilot  commissioners.  17.  Subdivision  11 — Power  to  make  grants. 
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•  88* 


As  to  compelling  gorenior  to  sign  patents 

to  laws,  see,  post,  I  8520  and  note. 


As  to  control  of  governor  by 

tee  Kerr's  Cyc  Code  Civ.  Proa,  2d  ed., 
111084-1097  and  notes. 

As  to  doty  of  governor  to  appoint  a  board 
•I  dental  examiners,  see  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  540,  S  8. 

As  to  dnty  of  governor  to  appoint  state 
hoard  of  forestry,  see  1  Henning's  Oeneral 
Laws.  3d  ed.,  p.  771,  SI* 

As  to  duty  of  governor  to  commission 
railroad  and  steamboat  police,  see  Hen- 
ning's General  Laws,  3d  ed.,  p.  2296,  S  1* 

As  to  dnty  of  governor  to  Issue  election 
proclamation,  see,  post,  ft  1064. 

As  to  dnty  of  governor  touching  Improve- 
ment of  cereal  crops,  see  1  Hennlngr's  Oen- 
eral Laws,  3d  ed..»  p.  46,  1 1. 

As  to  power  of  governor  to  offer  rewards, 
tee  Kerr's  Cyc.  Pen.  Code,  2d  ed,  IS  836, 
1547  and  notes. 

1.  Subdivision  8— Design  of  the  consti- 
tution to  restrict  appointing:  power  of  gov- 
ernor to  narrowest  limits  is  manifest. — 
People  ex  rel.  Ryder  v.  Mizner,  7  Cal.  619, 
525;  People  ex  rel.  Melony  v.  Whitman,  10 
Cal.  38,  46;  People  ex  rel.  Balrd  v.  Tilton, 
37  CaL  614.  621;  Treadwell  v.  Tolo  Co.,  62 
Cal.  563,  569.  See  State  of  Oregon  ex  rel. 
Whitney  v.  Johns,  3  Ore.  533,  535. 

X  Same  — Power  of  appointment  —  Not 
essentially  executive  function  within  mean- 
ing of  Const.  1879,  article  III,  section  1. — 
People  ex  rel.  Waterman  v.  Freeman,  80 
Cal.  233,  236,  IS  Am.  St.  Rep.  122,  22  Pac. 
173.  See  Ala.  Fox  v.  McDonald,  101  Ala. 
5U  73,  46  Am.  St.  Rep.  98,  111,  21  L.  R.  A. 
529, 13  So.  416.  Flu.  State  ex  rel.  Attorney- 
General  v.  Dillion,  32  Fla.  546,  593,  22 
L.  R.  A.  124,  14  So.  383.  Me.  Mayor  of  Balt- 
imore v.  State  ex  rel.  Board  of  Police,  16 
Md.  376,  74  Am.  Dec.  572,  577. 

See  note,  13  Am.  St  Rep.  125-147;  46 
Am.  St  Rep.  117. 

S.  Same— Power  of  removal. — Power  to 
appoint  necessarily  carries  with  it,  in  all 
offices  where  tenure  is  during  pleasure,  In- 
cidental power  of  removal. — People  ex  rel. 
Flnlay  v.  Jewett,  6  Cal.  291,  293;  People  ex 
rel.  Attorney-General  v.  Hill,  7  Cal.  97,  102; 
Smith  v.  Brown,  59  Cal.  672,  678;  People  ex 
rel.  Travers  v.  Freese,  83  Cal.  453.  455,  23 
Pac.  378  (dls.  op.  of  Fox,  J.);  Territory 
▼.  Cox,  6  Dak.  501,  511;  State  v.  Archibald, 

5  N.  D.  359,  377,  66  N.  W.  284,  241. 

As  to  removal  from  office,  see,  post,  f  996. 

As  to  resignation  from  office,  to  whom 
made,  see,  post,   I  995. 

4.  Sine  — Same  — Does  not  exist  when 
duration  of  term  of  office  is  fixed  by  con- 
stitution.— People  ex  rel.  Flnlay  v.  Jewett, 

6  Cal.  291,  293;  People  ex  rel.  Ryder  v.  Mis- 
ner, 7  Cal.  519,  525;  People  ex  rel.  Attorney- 
General  v.  Addison,  10  Cal.  1,  7;  People  ex 
reL  Wetherbee  v.  Casneau,  20  Cat  503,  504, 
507. 


6.  Same  —  Same  —  Limited  only  by  first 
flxtng  duration  or  term  of  ofdeo  and  then 
providing  mode  by  which  olllcer  may  bo 
removed  during  the  term. — People  ex  rel. 
Attorney-General  v.  Hill,  7  Cal.  97,  102; 
Smith  v.  Brown,  59  Cal.  672,  673;  People 
ex  rel.  Travers  v.  Freese,  88  Cal.  453,  23 
Pac.  581;  Patton  v.  Board  of  Health,  127 
Cal.  388,  399,  78  Am.  St.  Rep.  66,  55  Pac. 
702;  Sponogle  v.  Curnow,  136  Cal.  680,  582, 
69  Pac.  355. 


6.  Same  —  Same  —  Member  of  board  of 
pilot  commissioners  can  not  be  removed  by 
governor  after  close  of  session  of  legisla- 
ture, or  his  successor  be  appointed  by  him. 
— People  ex  rel.  Travers  v.  Freese,  83  CaL 
453,  23  Pac.  378;  Trimble  v.  People  ex  rel. 
Phelps,  19  Colo.  187,  195,  41  Am.  St.  Rep. 
236,  240,  84  Pac.   981. 


7.  Same— Same— Police  commissioner  of 
San  Francisco  can  not  be  removed  by  gov- 
ernor.— People  ex  rel.  Menzied  v.  Gunst,  110 
Cal.  447,  450,  42  Pac.  968. 

8.  Same  —  Power  of  revocation.  —  Gov- 
ernor can  not,  after  commission  filling 
vacancy  issued,  revoke  appointment  or  by 
any  act  affect  right  of  appointee  to  office 
for  period  prescribed  by  statute. — People 
ex  rel.  Ryder  v.  Misner,  7  Cal.  519,  525; 
People  ex  rel.  Wetherbee  v.  Cazneau,  20 
Cal.  503,   504,  507. 

P.  Same  —  Vacancy  —  Power  to  fill  va- 
cancy in  office  and  all  necessary  authority 
to  carry  out  original  power  and  prevent  its 
becoming  Inoperative  implied  in  power  to 
appoint. — People  ex  rel.  Casserly  v.  Fitch, 
1  Cal.  519,  536;  People  ex  rel.  Gorham  v. 
Campbell,  2  Cal.  186,  137;  People  ex  rel. 
Ryder  v.  Mizner,  7  Cal.  519,  523;  People  ex 
rel.  Aylett  v.  Lang-don,  8  Cal.  1,  15;  People 
ex  rel.  Madden  v.  Stratton,  28  Cal.  382,  392; 
Sawyer  v.  Haydon,  1  Nev.  76,  80.  See  Peo- 
ple ex  rel.  Jacobs  v.  Murray,  15  Cal.  221, 
223. 

As  to  appointee  to  vacancy,  power  and 
dnty  of  In  office,  see,  post,  ft  1004  and  note. 

An  to  filling  vacancies,  method  of,  see, 
post  SS  898,  999,  1000,  1001,  1002,  1003  and 
notes. 

As  to  Incumbent  continuing  although 
term  expired,  see,  post,  §  879. 

As  to  term  of  appointee  filling  unexpired 
term,  see,  post,  §  1003a  and  note. 

An  to  vacancies  In  office,  how  they  occur, 

see,  post,  |  996  and  note. 

10.  Same-— Same— Derived  from  constitu- 
tion, article  V,  section  8  when  there  is  no 
mode  especially  provided  by  constitution  or 
law  therefor.— Quigg  v.  Evans,  121  Cal.  646, 
53  Pac.  1093;  Patton  v.  Board  of  Health,  127 
Cal.  888,  897,  78  Am.  St.  Rep.  66,  55  Pac. 
702;  Ex  parte  Gerino,  148  Cal.  412,  77  Pac. 
160. 


11.  Same— Same— Not  derived  from  stat- 
ute, but  from  article  V,  section  8  of  con- 
stitution; and  appointee  holds  only  until 
office  is  filled  as  originally  provided  by  law. 
— People  ex  rel.  Aylett  v.  Langdon,  8  Cal. 
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1,  16,  20;  People  ex  rel.  Shoaff-  v.  Parker, 
37  Cal.  639,  650;  -People  ex  rel.  Waterman 
v.  Freeman,  80  Cal.  233,  236,  13  Am.  St  Rep. 
122,  22  Pac.  173. 

12.  Disapproved i  In  People  ex  rel.  Balrd 
v.  Tllton  (Sawyer,  C.  J.),  37  Cal.  614,  617; 
People  ex  rel.  Shoaff  v.  Parker,  37  Cal. 
639,  650,  654  (die.  ops.  Sp  raff  lie  and  Crockett, 
JJ.).  See  State  of  Oregon  ex  rel.  Whitney 
v.   Johns,   3   Ore.    533,    635. 

13.  Same— Same— Distinct  front  power  to 
nil  on  office. — People  ex  rel.  Aylett  v.  Lang- 
don,  8  Cal.  1,  15;  People  ex  rel.  Tucker  v. 
Rucker,  5  Colo.  455,  464. 


14.  Some— Same— Statute  providing;  any 
other  mode  for  filling*  It  governor  can  not 
appoint. — People  ex  rel.  Madden  v.  Stratton, 
28  Cal.  382,  392;  People  ex  rel.  Shoaff  v. 
Parker,  37  Cal.  639,  643;  People  ex  rel.  Par- 
sons v.  Edwards,  93  Cal.  163,  157,  28  Pac 
831. 

16.  Subdivision  5— Construed  as  not  au- 
thorizing* employment  by  state  without  au- 
thorisation of  law-making*  power. — Mullan 


t.  State,  114  Cal.  678,  581,  34  L.  R.  A.  262. 
46  Pac.  670. 

.  IS.  Same— Power  to  bind  state  by  con- 
tract to  procure  advice  of  counsel  as  to 
rights  of  state  in  certain  property  is  in 
neither  the  governor  nor  attorney-general. 
— People  v.  Talmage,  6  Cal.  256,  257,  258. 

17.  Subdivision  11  —  Power  to  make 
grants. — By  general  colonization  law  en- 
acted by  Mexican  congress  on  the  18th  of 
August,  1824,  limited  and  defined  by  series 
of  regulations,  ordained  November  21,  1828, 
the  governors  of  territories  were  author- 
ised to  grant  with  certain  specific  exemp- 
tions, vacant  lands,  etc. — Leese  v.  Clarke, 
8  Cal.  17,  24;  Ferris  v.  Coover,  10  Cal.  589. 
617;  Manson  v.  Koppicus  11  Cal.  89,  93; 
Morton  v.  Folger,  15  Cal.  275,'  277;  Corn- 
wall v.  Culver,  16  Cal.  423,  424,  428;  Soto 
v.  Kroder,  19  Cal.  87,  96;  Berreyesa  v. 
Shultz,  21  Cal.  513,  543.  See  Riley  v.  Heisch, 
18  Cal.  198,  199;  Love  v.  Shartzer,  31  Cal. 
487,  489,  493;  Emeric  v.  Alvarado,  64  Cal. 
629.  556,  2  Pac.  418;  Byrne  v.  Alas,  74  CaL 
628,   634,  16  Pac.  623. 


§  381.    TO  TRANSMIT  LIST  OF  APPOINTMENTS  TO  LEGISLATURE. 

Within  ten  days  after  the  meeting  of  the  legislature,  the  governor  must  transmit 
to  it  a  list  of  all  appointments  made  by  him  under  the  provisions  of  section  one 
thousand. 

History:    Enacted  March  12,  1872. 

§382.  RECORDS  IN  OFFICE  OF.  The  governor  must  cause  to  be  kept 
the  following  records: 

1.  A  register  of  all  applications  for  pardon  or  for  commutation  of  any 
sentence,  with  a  list  of  the  official  signatures  and  recommendations  in  favor 
of  each  application ; 

2.  A  register  of  statements  in  capital  cases  made  to  him,  with  his  action 
thereon ; 

3.  An  account  of  all  his  official  expenses  and  disbursements,  including  the 
incidental  expenses  of  his  department,  and  of  all  rewards  offered  by  him  for 
the  apprehension  of  criminals  and  persons  charged  with  crime ; 

4.  A  register  of  all  appointments  made  by  him,  with  date  of  commission, 
names  of  appointee  und  predecessor; 

5.  A  record  of  all  persons  confined  in  the  state  prison,  showing  the  name 
of  the  convict,  his  age  and  general  appearance,  when  and  where  convicted, 
and  of  what  crime,  the  time  of  his  sentence,  and  when  such  time  expires. 

History:    Enacted  March  12,  1872. 


§  383.  PERSONS  ACTING  AS  GOVERNOR.  Every  provision  in  the  laws 
of  this  state  in  relation  to  the  powers  and  duties  of  the  governor,  and  in  rela- 
tion to  acts  and  duties  to  be  performed  by  others  toward  him,  extends  to  the 
persons  performing  for  the  time  being  the  duties  of  governor. 

History:    Enacted  March  12,  1872. 
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§381  SALABY  OF  GOVERNOR.  The  annual  salary  of  the  governor,  to 
include  all  services  rendered  ex  officio  as  member  of  any  board  or  commission 

as  now  or  hereafter  prescribed  by  law,  is  ten  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  3;  April  23,  1880,  Code  Amdts.  ^880  (Pol.  C.  pt.), 
p.  84;  March  18,  1909,  Stats,  and  Amdts.  1909,  p.  414.  In  effect 
immediately. 

§385.    SALARY  OF  PRIVATE  SECRETARY  OF  GOVERNOR.  The  annual 

salary  of  the  private  secretary  of  the  governor  is  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  84;  March  4,  1889,  Stats,  and  Amdts. 
1889,  p.  55;  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  397. 

§386.    SALARY  OF  EXECUTIVE  SECRETARY  [OF  GOVERNOR].    The 

annual  salary  of  the  executive  secretary  of  the  governor  is  three  thousand  six 

hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  3;  April  23j  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  84;  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  403;  March  11,  1907, 
Stats,  and  Amdts.  1907,  p.  208,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  21; 
March  15,  1909,  Stats,  and  Amdts.  1909,  p.  397;  May  21,  1915,  Stats. 
and  Amdts.  1915,  p.  708.    In  effect  August  8,  1915. 

§387.  STENOGRAPHER  AND  MESSENGER,  APPOINTMENT  BY  GOV- 
ERNOR. SALARIES.  The  governor  may  appoint  one  stenographer  at  an 
annual  salary  of  two  thousand  dollars.  He  may  also  appoint  one  messenger 
at  an  annual  salary  of  fifteen  hundred  dollars.  The  salaries  of  such  stenog- 
rapher and  messenger  shall  be  payable  at  the  same  times  and  in  the  same 
manner  as  the  salaries  of  the  state  officers. 

History:  Enacted  March  18,  1909,  Stats,  and  Amdts.  1909,  p.  414. 
In  effect  immediately. 


ARTICLE  IV. 

LIEUTENANT-GOVERNOR. 

1 896.  Duties  of. 

1 397.  Salary  of  lieutenant-governor. 

§396.    DUTIES  OF.    The  duties  of  the  lieutenant-governor  are  prescribed 

by  the  constitution. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  88. 

§387.    SALARY  OF  LIEUTENANT-GOVERNOR.     The  annual  salary  of 

the  lieutenant-governor,  to  include  all  services  rendered  ex  officio  as  member 

of  any  board  or  commission  as  now  required,  or  which  may  be  by  law  hereafter 

devolved  upon  him,  is  four  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  3;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.). 
p.  88;  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  783.  In  effect 
Immediately. 
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ARTICLE  V. 


OF  THE  SECRETARY  OF  STATE. 


f  407.    Custodj  of  records. 

f  408.    Duties  of  secretary  of  Btate. 

f  409.    Distribution  of  statutes  and  journals. 

f  409 [a].  Fees  of  secretary  of  state. 

f  410.  Distribution  of  the  laws,  resolutions, 
and  journal  of  legislature;  reports 
of  supreme  court. 

ft  411.    (To  mark  books  distributed. 

ft  412.    Appointees  of  secretary  of  state* 

ft  413.    Salaries  of  appointees. 

ft  414.    Corporation  deputy. 

ft  415.    Officers  to  assist  secretary  of  state, 

ft  415 [a].  Salary  of  secretary  of  state. 

§  415a.  Corporation  secretary  —  Duties  of. 
[Repealed.] 

{  416.  Fees  of  secretary  of  state  —  Excep- 
tions— Disposition  of  fees. 

$416 [a].  Official  bond. 

ft  417.  Salary  of  secretary  of  state.  [Re- 
pealed.] 


ft  418.    Deputy  secretary  of  state,  salary.  [Re- 
pealed.] 
1 419.    Bookkeeper,  salary.     [Repealed.] 
1 419a.  Salary    and    duties    of    statistician. 

[Repealed.] 
ft  420.    Salaries    of    clerks    and    employees. 

[Repealed.] 
|  421.  Watchman  for  capitol  and  governor 's 

mansion.    [Repealed.] 
ft  422.    Salary  of  special  clerks.     [Repealed.] 
1 422}.  Secretary    of    state    to   appoint    two 

clerks.     [Repealed.] 
{ 423.    Official  bond.    [Repealed.] 
ft  424.    Itemized  account  of  expended  moneys. 
ft  425.    Special   policeman    for   state    capitol 

grounds.     [Repealed.] 
1 426.    Head   gardener  for  capitol  grounds. 

[Repealed.] 


§  407.    CUSTODY  OF  RECORDS.    The  secretary  of  state  is  charged  with 
the  custody: 

1.  Of  the  enrolled  copy  of  the  constitution; 

2.  Of  all  acts  and  resolutions  passed  by  the  legislature; 

3.  Of  the  journals  of  the  legislature; 

4.  Of  the  great  seal; 

5.  Of  all  books,  records,  deeds,  parchments,  maps,  and  papers,  kept  or 
deposited  in  his  office  pursuant  to  law. 

History:    Enacted  March  12,  1872.  . 


§  408.  DUTIES  OF  SECRETARY  OF  STATE.  In  addition  to  the  duties 
prescribed  by  the  constitution,  it  is  the  duty  of  the  secretary  of  state : 

1.  To  attend  at  every  session  of  the  legislature,  for  the  purpose  of  receiving1 
bills  and  resolutions  thereof,  and  to  perform  such  other  duties  as  may  be 
devolved  upon  him  by  resolution  of  the  two  houses,  or  either  of  them ; 

2.  To  keep  a  register  of,  and  attest  the  official  acts  of,  the  governor; 

3.  To  affix  the  great  seal,  with  his  attestation,  to  commissions,  pardons,  and 
other  public  instruments,  to  which  the  official  signature  of  the  governor  is 
required ; 

4.  To  record  in  proper  books  all  conveyances  made  to  the  state  (except  con- 
veyances made  under  the  revenue  law  of  lands  sold  for  taxes),  and  all  articles 
of  incorporation  filed  in  his  office ; 

5.  To  receive  and  record  in  proper  books  the  official  bonds  of  all  the  officers 

whose  bonds  are  fixed  by  part  three  of  this  code,  and  then  to  deliver  the 

original  to  the  state  treasurer; 
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6.  To  record  in  a  proper  book  all  changes  of  names  certified  to  him  by  the 
cfcunty  clerks,  in  the  manner  in  which  such  record  is  now  made; 

7.  To  take  and  file  in  his  office  receipts  for  all  books  distributed  by  him,  and 
to  direct  the  county  clerk  of  each  county  to  do  the  same ; 

9.  To  certify  to  the  governor  the  names  of  those  persons  who  have  received 
at  any  election  the  highest  number  of  votes  for  any  office,  the  incumbent  of 
which  is  commissioned  by  the  governor,  and  also  to  certify  and  declare  the 
result  of  any  election  upon  any  question  submitted  to  the  electors  of  the  state 
by  either  initiative  or  referendum  petition,  filed  in  his  office,  and  to  make 
official  declaration  of  the  vote  upon  each  such  question ; 

9.  [Furnish  copy  of  law,  etc.]  To  furnish,  on  demand,  to  any  person  paying 
the  fees  therefor,  a  certified  copy  of  all  or  any  part  of  any  law,  record,  or  other 
instrument  filed,  deposited,  or  recorded  in  his  office ; 

10.  To  deliver  to  the  superintendent  of  state  printing,  within  sixty  days  after 
the  day  on  which  a  general  election  is  held  throughout  the  state,  his  certificate 
showing  what  law  or  laws  or  constitutional  amendments,  proposed  by  initiative 
petition  and  approved  by  the  people,  have  gone  into  operation,  and  the  date 
of  going  into  operation ;  and  the  result  of  any  election  upon  any  question  sub- 
mitted to  the  electors  of  jthe  state,  within  two  years  next  preceding,  by  initia- 
tive or  referendum  petition;  and  to  deliver  to  the  superintendent  of  state 
printing,  within  one  hundred  days  after  the  final  adjournment  of  each  session 
of  the  legislature,  his  certificate  showing  what  acts,  or  sections,  or  parts  of 
acts  of  the  legislature  are  delayed  from  going  into  effect  by  referendum 
petition  properly  certified  and  filed  in  his  office ; 

11.  To  keep  a  fee  book,  in  which  must  be  entered  all  fees,  commissions,  and 
compensation  of  whatever  nature  or  kind  by  him  earned,  collected,  or  charged, 
with  the  date,  name  of  payer,  paid  or  not  paid,  and  the  nature  of  the  service 
in  each  case,  which  book  must  be  verified  annually  by  his  affidavit  entered 
therein ; 

12.  To  file  in  his  office  descriptions  of  seals  in  use  by  the  different  state 
officers  and  furnish  such  officers  with  new  seals  whenever  required; 

13.  To  perform  all  other  duties  required  of  him  by  law ; 

14.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hundred 
thirty-two,  a  detailed  account  of  all  of  his  official  actions  since  his  previous 
reports,  and  accompanying  the  report  with  a  detailed  statement,  under  oath, 
of  the  manner  in  which  all  appropriations  for  his  office  have  been  expended. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  85;  February  28,  1903,  Stats,  and  Amdta. 
1903,  p.  58;  April  22,  1915,  Stats,  and  Amdts.  1915,  p.  110.  In  effect 
August  8,  1915. 

§409.  DISTRIBUTION  OF  STATUTES  AND  JOURNALS.  All  reports 
and  other  publications  of  state  officers,  commissions  and  departments,  except 
the  laws,  resolutions  and  journals  of  the  legislature,  shall  be  delivered  by 
the  state  printer  to  the  state  librarian,  except  that  twenty-five  per  cent  of 
the  whole  number  of  reports  or  other  publications  shall  be  delivered  to  the 
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officer,  commission  or  department  issuing  them.    The  librarian  shall  immedi- 
ately distribute  the  same  as  follows: 

1.  To  the  library  of  congress,  three  copies. 

2.  To  the  state  library  or  other  library  or  department  in  each  state,  author- 
ized to  receive  them,  one  copy. 

3.  To  the  librarians  of  the  University  of  California  and  the  Leland  Stanford 
Junior  University,  one  copy  each. 

4.  To  each  member  of  congress  from  California,  to  each  of  the  United 
States  district  judges  in  this  state,  to  each  of  the  judges  of  the  supreme  court, 
the  district  courts  of  appeal  and  the  superior  courts  of  this  state,  one  copy. 

5.  To  the  chief  of  each  administrative  department  of  the  state  government, 
and  to  each  of  his  deputies,  one  copy. 

6.  To  the  lieutenant  governor,  each  member  of  the  legislature,  the  secretary 
of  the  senate  and  the  clerk  of  the  assembly,  one  copy  each. 

7.  To  each  public  library,  and  each  library  connected  with  an  incorporated 
college  or  other  educational,  scientific,  literary  or  art  institution  in  this  state, 
which  may  apply  to  be  put  on  the  mailing  list  for  all  or  a  portion  of  the  state 
publications,  one  copy. 

All  copies  left  on  hand  after  distribution  as  above  shall  be  sent  to  any  person 

applying  therefor,  except  those  publications  required  by  law  to  be  sold,  which 

shall  be  sold  as  heretofore.    Provided,  that  no  person  shall  be  entitled  to  more 

than  one  copy  of  each  publication. 

History:  Enacted  March  12,  1872;  amended  February  28,  1903,  Stats, 
and  Amdts.  1903,  p.  60;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  538. 

Editorial  Note:  This  statute  is  inserted  for  the  reason  that  it  has 
never  been  expressly  repealed,  and  the  subsequent  amendments  were 
manifestly  improperly  numbered  8  409  by  inadvertence,  for  the  reason 
they  have  to  do  exclusively  with  the  matters  covered  by  §  416  Pol 
Code  part. 

See  editorial  note  following  history  to  §  409 [a],  post. 

§  409[a].  FEES  OF  SECRETARY  OF  STATE.  The  secretary  of  state,  for 
services  performed  in  his  office,  must  charge  and  collect  the  following  fees : 

1.  For  a  copy  of  any  law,  resolution,  record,  or  other  document  on  file  in; 
his  office,  twenty  cents  per  folio. 

2.  For  comparing  a  copy  of  any  law,  resolution,  record,  or  other  document 
or  paper  with  the  original,  or  the  certified  copy  of  the  original,  on  file  in  his- 
office,  five  cents  per  folio. 

3.  For  affixing  certificate  and  seal  of  state,  unless  otherwise  provided  forr 
two  dollars. 

4.  [Filing  articles  of  incorporation.]  For  filing  articles  of  incorporation,, 
if  the  capital  stock  amounts  to  twenty-five  thousand  dollars  or  less,  fifteen 
dollars ;  if  the  capital  stock  amounts  to  over  twenty-five  thousand  dollars  and 
not  over  seventy-five  thousand  dollars,  twenty-five  dollars;  if  the  capital 
stock  amounts  to  over  seventy-five  thousand  dollars  and  not  over  two  hundred 
thousand  dollars,  fifty  dollars ;  if  the  capital  stock  amounts  to  over  two  hundred 
thousand  dollars  and  not  over  five  hundred  thousand  dollars,  seventy-five 
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dollars;  if  the  capital  stock  is  over  five  hundred  thousand  dollars  and  not  over 
one  million  dollars,  one  hundred  dollars ;  if  the  capital  stock  is  over  one  million 
dollars,  fifty  dollars  additional  for  every  five  hundred  thousand  dollars  or 
fraction  thereof  of  capital  stock  over  and  above  one  million  dollars;  for  filing 
articles  of  incorporation  without  capital  stock,  except  co-operative  associa- 
tions, five  dollars ;  for  filing  articles  of  incorporation  of  co-operative  associa- 
tions formed  under  the  act  of  eighteen  hundred  and  ninety-five,  and  acts 
supplementary  thereto  or  amendatory  thereof,  fifteen  dollars. 

5.  For  recording  articles  of  incorporation,  twenty  cents  per  folio. 

6.  For  issuing  certificate  of  incorporation,  three  dollars. 

7.  For  filing  certificate  of  increase  of  capital  stock,  five  dollars  for  every 
fifty  thousand  dollars  or  fraction  thereof  of  such  increase. 

8.  For  filing  certificate  of  decrease  of  capital  stock,  five  dollars. 

9.  For  filing  notice  of  removal  of  principal  place  of  business,  five  dollars. 

10.  For  filing  amended  articles  of  incorporation,  unless  otherwise  provided 
for,  five  dollars. 

11.  For  filing  certificate  of  creation  of  bonded  indebtedness,  or  increase  or 
decrease  thereof,  five  dollars. 

12.  For  issuing  certificate  of  increase  or  decrease  of  capital  stock,  three 
dollars. 

13.  For  filing  certificate  of  continuance  of  existence,  five  dollars. 

14.  For  issuing  certificate  of  continuance  of  existence,  three  dollars. 

15.  For  filing  claim  to  trade-mark,  and  issuing  certificate  of  filing,  five 
dollars. 

16.  For  issuing  certificate  of  filing  of  any  document,  not  otherwise  pro- 
vided for,  three  dollars. 

17.  For  filing  certificate  of  increase  or  decrease  of  number  of  directors, 
five  dollars. 

18.  For  issuing  certificate  of  increase  or  decrease  of  number  of  directors, 
three  dollars. 

19.  For  receiving  and  recording  each  official  bond,  five  dollars. 

20.  For  filing  notice  of  appointment  of  agent,  five  dollars. 

21.  For  each  commission,  passport,  or  other  document  signed  by  the  governor 
and  attested  by  the  secretary  of  state  (pardons,  military  commissions,  com- 
missions issued  to  non-salaried  state  officers,  and  extradition  papers  excepted), 
five  dollars. 

22.  For  each  patent  for  land  issued  by  the  governor,  if  for  one  hundred  and 
sixty  acres  or  less,  one  dollar;  and  for  each  additional  one. hundred  and  sixty 
acres,  or  fraction  thereof,  one  dollar. 

23.  For  issuing  certificate  of  official  character,  two  dollars. 

24.  For  recording  miscellaneous  documents  or  papers,  twenty  cents  per 
folio. 

25.  For  filing  certified  copy  of  order  and  decree  of  court,  changing  name, 
or  certified  copy  of  order  and  decree  of  court,  dissolving  a  corporation,  five 
dollars. 
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No  member  of  the  legislature  or  state  officer  shall  be  charged  for  any  search 
relative  to .  matters  appertaining  to  the  duties  of  his  office,  nor  shall  he  be 
charged  any  fee  for  a  certified  copy  of  any  law  or  resolution  passed  by  the 
legislature  relative  to  his  official  duties. 

*    All  fees  collected  by  the  secretary  of  state  must,  at  least  once  each  week, 

be  paid  into  the  state  treasury. 

History:  Original  section  relating  to  distribution  of  statutes  and 
journals  enacted  March  12,  1872;  amended  February  28,  1903,  Stats, 
and  Amdts.  1903,  p.  60;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  538; 
present  section,  which  was  originally  f  416  enacted  as  a  substitute  for 
and  amendment  to  8  409,  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  573; 
amended  April  25,  1913,  Stats,  and  Amdts.  1913,  p.  90.  In  effect 
August  10,  1913. 

Editorial  Note:  There  is  a  legislatlye  mix-up  between  8  409  and  8  416 
which  it  is  thought  a  court  decision  will  be  required  to  straighten  out. 
The  section  properly  dealing  with  the  fees  of  the  secretary  of  state  is 
{  416  and  not  8  409.  Act  approved  April  1,  1911,  was  "an  act  to  amend 
88  409,  412,  413,  414,  415,  and  416  of  the  Political  Code  (Stats,  and 
Amdts.  1911,  p.  573),  and  to  repeal  |f  415a,  417,  418,  419,  419a,  420,  421, 
422%,  and  423  of  said  code"  (Stats,  and  Amdts.  1911,  p.  576),  and  the 
repealing  clause  simply  provides  for  the  repeal  of  the  sections  desig- 
nated to  be  repealed.  Instead  of  amending  8  416  an  entirely  new  section 
was  enacted,  which  is  herein  given  as  8  416 [a].  The  last  amendment 
to  the  mlsamended  8  409  contains  no  repealing  clause,  and  for  that 
reason  does,  not  affect  original  f  416,  unless  it  be  held  to  repeal  or 
supersede  so  much  thereof,  if  any,  as  is  In  conflict  with  the  act  of 
April  25,  1913. 

§410.  DISTRIBUTION  OF  LAWS,  RESOLUTIONS  AND  JOURNALS 
OF  LEGISLATURE :  REPORTS  OF  COURT  DECISIONS.  The  laws,  resolu- 
tions and  journals  of  the  legislature  shall  be  delivered  by  the  state  printer 
to  the  secretary  of  state,  who  shall  immediately  distribute  them  as  follows : 

1.  To  the  library  of  congress,  three  copies. 

2.  To  the  state  library  or  other  library  or  department  in  each  state,  author- 
ized to  receive  them,  two  copies. 

3.  To  the  librarians  of  the  University  of  California  and  the  Lelahd  Stanford 
Junior  University,  two  copies  each. 

4.  To  eafeh  United  States  senator  and  each  member  of  congress  from  Cali- 
fornia, to  each  of  the  United  States  district  judges  in  this  state,  to  each  of 
the  judges  of  the  supreme  court,  the  district  courts  of  appeal,  and  the  superior 

-courts  of  this  state,  one  copy. 

5.  To  the  chief  of  each  administrative  department  of  the  state  government, 
and  to  each  of  his  deputies,  one  copy. 

6:  To  the  lieutenant  governor,  each  member  of  the  legislature,  the  secretary 
of  the  senate  and  the  clerk  of  the  assembly,  one  copy  each. 

7.  To  each  public  library,  and  each  library  connected  with  an  incor- 
porated college  or  other  educational,  scientific,  literary  or  art  institution  in 
this  state,  which  may  apply  to  be  put  on  the  mailing  list  for  all  or  a  portion 
of  the  state  publications,  one  copy. 

8.  To  the  state  library,  fifty  copies,  or  so  many  more  as  the  state  librarian 
may  require  for  exchange  purposes. 

9.  Of  the  laws  alone,  to  the  county  clerk  of  each  county,  in  the  cheapest  and 
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most  expeditious  manner,  to  be  by  the  sheriff  distributed  under  the  direction 
of  the  clerks,  one  copy  for  the  board  of  supervisors,  one  copy  for  the  registrar 
of  voters,  one  copy  to  each  county  officer  and  each  justice  of  the  peace  and 
police  judge ;  and  of  the  journals,  three  copies  of  each  house,  to  each  county 
clerk,  for  the  use  of  the  county. 

[Decisions  of  courts.]  The  secretary  of  state  must  also  distribute  of  the 
bound  volumes  of  the  decisions  of  the  supreme  court,  and  of  the  district  courts 
of  appeal,  as  soon  as  he  receives  them: 

1.  To  each  state,  two  copies. 

2.  To  the  library  of  congress,  the  supreme  court  library  and  the  district 
courts  of  appeal  libraries,  two  copies  each. 

3.  To  each  department  of  this  state,  and  to  each  of  the  United  States  dis- 
trict judges  of  this  state,  supreme,  district  courts  of  appeal  and  superior 
judges  of  this  state,  one  copy. 

4.  To  each  district  attorney  and  county  clerk,  one  copy. 

5.  To  the  reporter  of  the  decisions,  ten  copies. 

6.  To  the  state  library,  ten  copies. 

History:  Enacted  March  12,  1872;  amended  February  28, 1903,  Stats, 
and  Amdts.  1903,  p.  60;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  539; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  278.     In  effect  July  27,  1917. 

§411.    TO  MARK  BOOKS  DISTRIBUTED.    The  secretary  of  state  must 

indelibly  mark  each  book  distributed  to  officers  in  this  state  (except  legislative 

officers  and  the  reporter)  with  the  name  of  the  county  to  which  and  the  official 

designation  of  the  officer  to  whom  it  is  sent.    Such  books  remain  the  property 

of  the  state,  and  must  be  by  the  officers  receiving  them  delivered  to  their 

successors. 

History:    Enacted  March  12,  1872. 

§412.    APPOINTEES  OF  SECRETARY  OF  STATE.    The  secretary  of 

state,  to  assist  him  in  the  discharge  of  the  duties  of  his  office,  may  appoint 

the  following  officers:    One  deputy  secretary  of  state,  a  bookkeeper,  one 

keeper  of  the  archives,  six  recording  clerks,  one  register  clerk,  two  certificate 

clerks,  one  statistician,  one  superintendent  and  cashier  of  the  corporation 

license  tax  department,  six  clerks  for  the  corporation  license  tax  department, 

one  superintendent  and  cashier  of  the  motor  vehicle  department,  one  clerk  for 

the  motor  vehicle  department  (each  and  all  of  whom  shall  be  civil  executive 

officers),  one  porter  for  the  office  of  the  secretary  of  state,  one  porter  for  the 

corporation  license  tax  department,  one  messenger  for  the  office  of  the  secretary 

of  state ;  one  messenger  for  the  corporation  license  tax  department,  and  two 

special  clerks  in  each  legislative  year,  to  serve  from  January  first  to  May  first 

History:  Original  section  relating  to  duty  of  secretary  of  state  to 
superintend  and  take  charge  of  capitol  enacted  March  12, 1872;  present 
section  enacted  as  an  amendment  to  original  section  April  1,  1911, 
Stats,  and  Amdts.  1911,  p.  575. 

1.  Partial  repeat — This  section  is  not  ex-  vehicle  department,  but  it  is  repealed  by 
presily  repealed  by  Stats.  1913,  p.  639  et  Implication  because  of  an  irreconcilable 
■eq.  so  far  as  it  purports  to  create  the  office  conflict  In  provisions. — Mansfield  v.  Cham- 
of  superintendent  and  cashier  of  the  motor       hers,.  2£  Cal.  App.  499,  147  Pac.  695. 
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§  413.  SALARIES  OF  APPOINTEES.  The  annual  salary  of  the  deputy  of 
the  secretary  of  state  is  three  thousand  dollars ;  of  the  bookkeeper,  two  thou- 
sand four  hundred  dollars ;  of  the  keeper  of  the  archives,  two  thousand  dollars ; 
of  each  of  three  of  the  recording  clerks,  one  thousand  eight  hundred  dollars ; 
of  each  of  three  of  the  recording  clerks,  one  thousand  six  hundred  dollars ;  of 
the  register  clerk,  one  thousand  eight  hundred  dollars ;  of  each  of  the  certificate 
clerks,  one  thousand  six  hundred  dollars;  of  the  statistician,  two  thousand 
four  hundred  dollars;  of  the  superintendent  and  cashier  of  the  corporation 
license  tax  department,  two  thousand  four  hundred  dollars;  of  each  of  five 
clerks  of  the  corporation  license  tax  department,  one  thousand  eight  hundred 
dollars ;  of  one  clerk  in  the  corporation  license  tax  department,  one  thousand 
six  hundred  dollars ;  of  the  porter  for  the  office  of  the  secretary  of  state,  seven 
hundred  twenty  dollars;  of  the  porter  for  the  corporation  license  tax  depart- 
ment, three  hundred  sixty  dollars ;  of  the  messenger  for  the  office  of  the  secre- 
tary of  state,  nine  hundred  dollars;  of  the  messenger  for  the  corporation 
license  tax  department,  six  hundred  dollars;  of  each  of  the  special  clerks  serv- 
ing from  January  first  to  May  first  in  each  legislative  year,  one  hundred 
twenty-five  dollars  [a  month!]. 

[When  and  how  payable.]    All  such  salaries  are  payable  in  the  same  manner 

and  at  the  same  time  as  other  state  officers. 

History:  Original  section  relating  to  duty  of  secretary  of  state  to 
furnish  fuel  and  stationery  enacted  March  12,  1872;  present  section 
enacted  as  an  amendment  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  575; 
amendment  approved  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1353. 
In  effect  July  27,  1919. 

1.    Practically  substituted  for  section  420,  repealed  in  1911. — Mansfield  v.  Chambers,  26 
Cal.  App.  499,  147  Pac.  597. 

§414.  CORPORATION  DEPUTY.  The  secretary  of  state,  to  assist  him 
in  the  discharge  of  the  duties  of  his  office,  may  appoint  one  corporation  secre- 
tary, whose  duty,  under  the  direction  of  the  secretary  of  state,  shall  be  to 
examine  all  corporation  papers  submitted  for  filing,  to  pass  upon  the  sufficiency 
thereof,  and  if  the  same  do  not  comply  with  the  provisions  of  the  laws  relating 
to  and  governing  corporations,  to  reject  the  same  and  return  the  same  for 
correction.  He  shall  file  no  papers  relating  to  corporations  unless  the  same 
conform  to  the  laws  relating  thereto.  It  shall  be  his  duty  to  compel  all 
corporations,  foreign  or  domestic,  to  file  with  the  secretary  of  state  all  papers 
required  by  law.  The  salary  of  the  corporation  secretary  shall  be  two  thou- 
sand eight  hundred  dollars  per  annum,  and  shall  be  payable  in  the  same 
manner  and  at  the  same  time  as  other  state  officers. 

History:  Original  section  relating  to  expenses  for  fuel,  etc.,  and 
method  of  payment  enacted  March  12,  1872 ;  present  section  enacted  as 
an  amendment  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  576. 

§  415.  OFFICERS  TO  ASSIST  SECRETARY  OF  STATE.  The  secretary 
of  state,  to  assist  him  in  the  discharge  of  the  duties  of  his  office,  may  appoint 
the  following  officers :  One  deputy  secretary  of  state,  a  bookkeeper,  one  assist- 
ant bookkeeper,  one  keeper  of  the  archives,  six  recording  clerks,  one  register 
clerk,  two  certificate  clerks,  one  statistician,  one  janitor,  one  janitor's  clerk, 
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one  superintendent  and  cashier  of  the  corporation  license  tax  department, 
six  clerks  for  the  corporation  license  tax  department,  one  superintendent  and 
cashier  of  the  motor  vehicle  department,  one  clerk  for  the  motor  vehicle 
department  (each  and  all  of  whom  shall  be  civil  executive  officers) ;  also  two 
engineers,  one  of  whom  shall  serve  from  January  first  to  May  first  in  each 
legislative  year,  two  firemen,  one  of  whom  shall  serve  from  January  first 
to  May  first  in  each  legislative  year,  two  electricians,  one  of  whom  shall  serve 
from  January  first  to  May  first  in  each  legislative  year,  one  head  porter  and 
five  porters  for  the  capitol  building;  one  porter  for  the  office  of  the  secretary 
of  state,  one  porter  for  the  corporation  license  tax  department,  one  messenger 
for  the  office  of  the  secretary  of  state,  one  messenger  for  the  corporation  license 
tax  department,  one  chief  watchman  and  two  watchmen,  four  elevator  attend- 
ants, two  of  whom  shall  serve  from  January  first  to  May  first  in  each  legisla- 
tive year,  four  telephone  exchange  operators,  two  of  whom  shall  serve  for 
two  months  in  years  in  which  the  legislature  does  not  meet  and  four  months 
in  [the]  years  in  which  the  legislature  does  meet,  and  two  special  clerks  in 
each  legislative  year,  to  serve  from  January  first  to  May  first. 

[Repealing  clause.  See  §  420,  post.] 

History:  Original  section  relating  to  translation  of  laws  into 
Spanish,  etc.,  enacted  March  12,  1872;  repealed  March  9,  1897,  Stats, 
and  Amdt8.  1897,  p.  99;  present  section  enacted  February  28,  1903, 
Stats,  and  Amdts.  1903,  pp.  60,  61;  amended  March  6,  1907,  Stats,  and 
Amdts.  1907,  p.  118,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  21;  March  15, 
1909,  Stats,  and  Amdts.  1909,  p.  369.  All  acts  and  parts  of  acts  in  con- 
flict repealed.    In  effect  immediately. 


SUPERINTENDENT  OF  MOTOR-VEHICLE 
DEPARTMENT. 

1-3.  Abolition  of  office — Motor-vehicle  officer. 

1.  Abolition  of  office  —  Motor  vehicle 
•fleer.  —  The  office  of  superintendent  and 
cashier  of  the  motor  vehicle  department  of 
the  office  of  secretary  of  state  created  by 
the  amendment  of  1909  to  section  415  of  the 
Political  Code  for  the  purpose  of  facilitat- 
ing the  execution  of  the  provisions  of  the 
motor  vehicle  act  of  1905  by  the  secretary 
of  state  was  abolished  by  the  act  of  the 
legislature  of  1913  transferring  the  control 
of  the  motor  vehicle  department  from  the 
office  of  secretary  o£  state  to  that  of  the 
state  department  of  engineering  notwith- 
standing the  latter  act  does  not  by  express 
language  repeal  the  part  of  such  code  sec- 
tion creating  such  office.  —  Mansfield  v. 
Chambers  26  Cal.  App.  499,  147  Pac.  595. 


2.  A  public  officer,  at  least  one  whose 
term  and  compensation  are  not  prescribed 
by  the  constitution,  has  no  contract  by 
which  he  can  have  or  hold  either  his  office 
or  his  salary  against  the  legislative  will, 
and  it  is  therefore  within  the  legitimate 
power  of  the  legislature  to  abolish  at  any 
time  any  public  office  created  by  it. — Mans- 
field v.  Chambers,  26  Cal.  App.  499,  147  Pac 
595. 

3.  The  office  of  superintendent  and  cash- 
ier of  the  motor  vehicle  department,  as  a 
branch  of  the  office  of  secretary  of  state, 
being:  wholly  of  legislative  creation,  is  sub- 
ject to  the  control  of  the  legislature  and 
therefore  to  any  regulation  or  disposition 
which  that  department  may  elect  to  make 
concerning:  it. — Mansfield  v.  Chambers,  26 
Cal.  App.  499,  147  Pac.  595. 


§41fr[a].    SALARY  OF  SECRETARY  OF  STATE.    The  annual  salary  of 

the  secretary  of  state,  to  include  all  services  rendered  ex  officio  as  member  of 

any  board  or  commission  as  now  required,  or  which  may  be  by  law  hereafter 

devolved  upon  him,  is  five  thousand  dollars. 

History:  Original  section  relating  to  translation  of  laws  into 
Spanish,  etc.,  enacted  March  12,  1872;  repealed  March  9,  1897,  Stats, 
and  Amdts.  1897,  p.  99;  provision  as  to  officers  to  assist  secretary  of 
state  given  this  number,  enacted  February  28,  1903,  Stats,  and  Amdts. 
1903,  p.  60;  present  section  enacted  as  an  amendment  April  1,  1911, 
Stats,  and  Amdts.  1911,  p.  576. 


f§  415*,  416  *     FEES  OF  SECRETARY  OF  STATE— DISPOSITION  OF.  [Ft.  Ill,  Tit.  JU 

§415a.    CORPORATION  SECRETARY.    DUTIES  OF.    [Repealed.] 

History:     Enacted  March  24,  1909,  Stats,  and  Amdts.  1909,  p.  689; 
repealed  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  576. 

§  416.  FEES  OF  SECRETARY  OF  STATE.  EXCEPTIONS.  DISPOSI- 
TION OF  FEES.  The  secretary  of  state,  for  services  performed  in  his  office, 
must  charge  and  collect  the  following  fees: 

1.  For  a  copy  of  any  law,  resolution,  record,  or  other  document  or  paper  on 
file  in  his  office,  twenty  cents  per  folio. 

2.  For  comparing  a  copy  of  any  law,  resolution,  record,  or  other  document 
or  paper  with  the  original,  or  the  certified  copy  of  the  original,  on  file  in  his 
office,  five  cents  per  folio. 

3.  For  affixing  certificate  and  seal  of  state,  unless  otherwise  provided  for, 
two  dollars. 

4.  For  filing  articles  of  incorporation,  if  the  capital  stock  amounts  to  twenty, 
five  thousand  dollars  or  less,  fifteen  dollars;  if  the  capital  stock  amounts  to 
over  twenty-five  thousand  dollars,  and  not  over  seventy-five  thousand  dollars, 
twenty-five  dollars ;  if  the  capital  stock  amounts  to  over  seventy-five  thousand 
dollars,  and  not  over  two  hundred  thousand  dollars,  fifty  dollars ;  if  the  capital 
stock  amounts  to  over  two  hundred  thousand  dollars,  and  not  over  five  hundred 
thousand  dollars,  seventy-five  dollars ;  if  the  capital  stock  is  over  five  hundred 
thousand  dollars,  and  not  over  one  million  dollars,  one  hundred  dollars ;  if  the 
capital  stock  is  over  one  million  dollars,  fifty  dollars  additional  for  every  five 
hundred  thousand  dollars  or  fraction  thereof  of  capital  stock  over  and  above 
one  million  dollars;  for  filing  articles  of  incorporation  without  capital  stock, 
except  co-operative  associations,  five  dollars ;  for  filing  articles  of  incorporation 
of  co-operative  associations,  formed  under  the  act  of  eighteen  hundred  and 
ninety-five,  and  acts  supplementary  thereto  or  amendatory  thereof,  fifteen 
dollars. 

5.  For  recording  articles  of  incorporation,  twenty  cents  per  folio. 

6.  For  issuing  certificate  of  incorporation,  three  dollars. 

7.  For  filing  certificate  of  increase  of  capital  stock,  five  dollars  for  every 
fifty  thousand  dollars  or  fraction  thereof  of  such  increase. 

8.  For  filing  certificate  of  decrease  of  capital  stock,  five  dollars. 

9.  For  filing  notice  of  removal  of  principal  place  of  business,  five  dollars. 

10.  For  filing  amended  articles  of  incorporation,  unless  otherwise  provided 
for,  five  dollars. 

11.  For  filing  certificate  of  creation  of  bonded  indebtedness,  or  increase  or 
decrease  thereof,  five  dollars. 

12.  For  issuing  certificate  of  increase  or  decrease  of  capital  stock,  three 
dollars. 

13.  For  filing  certificate  on  continuance  of  existence,  five  dollars. 

14.  For  issuing  certificate  of  continuance  of  existence,  three  dollars. 

15.  For  filing  claim  to  trade-mark,  and  issuing  certificate  of  filing,  five 
dollars. 
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16.  For  issuing  certificate  of  filing  of  any  document,  not  otherwise  provided 
for,  three  dollars. 

17.  For  filing  certificate  of  increase  or  decrease  of  number  of  directors, 
*ive  dollars. 

18.  For  issuing  certificate  of  increase  or  decrease  of  number  of  directors, 
three  dollars. 

19.  For  receiving  and  recording  each  official  bond,  five  dollars. 

20.  For  filing  notice  of  appointment  of  agent,  five  dollars. 

21.  For  each  commission,  passport,  or  other  document  signed  by  the  governor 
and  attested  by  the  secretary  of  state  (pardons,  military  commissions,  and 
extradition  papers  excepted),  five  dollars. 

22.  For  each  patent  for  land  issued  by  the  governor,  if  for  one  hundred  and 
sixty  acres  or  less,  one  dollar ;  and  for  each  additional  one  hundred  and  sixty 
acres,  or  fraction  thereof,  one  dollar. 

23.  For  issuing  certificate  of  official  character,  two  dollars. 

24.  For  recording  miscellaneous  documents  or  papers,  twenty  cents  per  folio. 

25.  For  filing  certified  copy  of  order  and  decree  of  court,  changing  name,  or 
certified  copy  of  order  and  decree  of  court,  dissolving  a  corporation,  five 
dollars. 

[Exceptions.]  No  member  of  the  legislature  or  state  officer  shall  be  charged 
for  any  search  relative  to  matters  appertaining  to  the  duties  of  their  office; 
nor  shall  they  be  charged  any  fee  for  a  certified  copy  of  any  law  or  resolution 
passed  by  the  legislature  relative  to  their  official  duties. 

[Disposition  of  fees.  State  library  fund.]  All  fees  collected  by  the  secretary 
of  state  must,  at  the  end  of  each  month,  be  paid  into  the  state  treasury.  Three 
thousand  five  hundred  dollars  of  such  monthly  returns  shall  be  credited  to  and 
constitute  the  state  library  fund,  and  the  balance  shall  be  paid  into  the  general 
fund  of  the  state. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  pp.  65,  66; 
March  16,  1895,  Stats,  and  Amdts.  1895,  pp.  63,  64;  February  28,  1901, 
Stats,  and  Amdta.  1900-1,  pp.  86-88;  February  13, 1903,  Stats,  and  Amdts. 
1903,  pp.  27,  28;  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  623;  amended 
March  18,  1907,  Stats,  and  Amdts.  1907,  p.  352,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  22. 

See  editorial  note  8  409 [a],  ante. 


FEES  OF  SECRETARY  OF  STATE. 

1.  As  to  partial  repeal  of  section. 

2.  Corporations    engaged   in    interstate    com- 

merce. 
1.     As  te  partial  repeal  of  above  section, 
see  |  2300,  post.     See,  ante,  "Editorial  Note" 
under   history   to   I  409 [a]. 

X.  Corporation*  to  engage  la  Interstate 
eoamaaeree. — Persons  proposing:  to  form  a 
corporation  under   the   laws   of   this   state, 


for  the  purpose  inter  alia  of  engaging-  In 
interstate  commerce,  and  part  of  the  pro- 
posed capital  to  which  they  intend  to  in-' 
.vest  in  other  states,  are  not  entitled  to 
perfect  their  proposed  corporation,  by  filing 
their  articles  of  incorporation  in  the  office 
of  the  secretary  of  state,  until  they  have 
paid  the  filing  fee  and  license  tax  contem- 
plated by  this  section  and  section  409  Civil 
Code. — City  Properties  Co.  v.  Jordan,  168 
Cal.  587,  688,  126  Pac.  851. 
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§416 [a].     OFFICIAL  BOND.     The  secretary  of  state  must  execute  an 
official  bond  in  the  sum  of  ten  ttibusand  dollars. 

History:  Original  section  enacted  March  7,  1881,  Stats,  and  Amdts. 
1881,  pp.  65,  66;  March  16,  1895,  Stats,  and  Amdts.  1895,  pp.  63,  64; 
February  28,  1901,  Stats,  and  Amdts.  1900-1,  pp.  86-88;  February  13, 
1903,  Stats,  and  Amdts.  1903,  pp.  27,  28;  March  21,  1905,  Stats,  and 
Amdts.  1905,  p.  623;  present  section,  which  was  former  §  423,  enacted 
as  an  amendment  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  676. 

See,  ante,  "Editorial  Note"  under  §  409 [a]. 

§417.    SALARY  OF  SECRETARY  OF  STATE.    [Repealed] 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  3;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)v 
p.  86;  amended  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  366;  repealed 
April  1,  1911,  Stats,  and  Amdts.  1911,  p.  676. 

§  418.    DEPUTY  SECRETARY  OF  STATE,  SALARY.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  784; 
repealed  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  676. 

§419.    BOOKKEEPER,  SALARY.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  86;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  784;  repealed  April  1, 
1911,  Stats,  and  Amdts.  1911,  p.  676. 

1 419a.    SALARY  AND  DUTIES  OF  STATISTICIAN.     [Repealed.] 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  612, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  23;  repealed  April  1,  1911,  Stats, 
and  Amdts.  1911,  p.  676. 

f  420.    SALARY  OF  EMPLOYEES,  CLERKS.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  86;  February  28,  1903,  Stats,  and  Amdts.  1903,  p.  61;  amended  March 
6,  1907,  Stats,  and  Amdts.  1907,  p.  118,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  23;  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  370;  repealed 
April  1,  1911,  Stats,  and  Amdts.  1911,  p.  576. 

§421.    WATCHMAN    FOR    CAPITOL   AND    GOVERNOR'S   MANSION. 

[Repealed.] 

History:  Original  act  relating  to  salary  of  general  clerk,  enacted 
March  12.  1872;  repealed  April  23,  1880,  Code  Amdts.  1880  (Pol. 
C.  pt.),  p.  88;  present  section  enacted  February  20,  1905,  Stats,  and 
Amdts.  1905,  p.  10;  repealed  April  1,  1911,  Stats,  and  Amdts.  1911, 
p.  676. 

§ 422.    SALARY  OF  SPECIAL  CLERKS.     [Repealed] 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  86;  repealed  February  28,  1903,  Stats, 
and  Amdts.  1903,  p.  61. 

§422%.    SECRETARY    OF    STATE    TO    APPOINT    TWO     CLERKS. 

[Repealed.] 

History:  Enacted  March  12,  1901,  Stats,  and  Amdts.  1900-1,  p.  271; 
repealed  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  576. 
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§423.    OFFICIAL  BOND.    [Repealed.] 

History:  Enacted  March  12,  1907;  repealed  and  re-enacted  as  8  416, 
April  1,  1911,  Stats,  and  Amdts.  1911,  p.  576. 

§424.    ITEMIZED  ACCOUNT  OF  EXPENDED  MONEYS.  All  state  officers 

and  appointees  shall  produce  itemized  accounts  for  all  moneys,  other  than 

salaries,  expended  by  them,  accompanied  by  affidavit  that  the  money  has  been 

expended. 

History:    Enacted  April  1,  1878,  Code  Amdts.  1877-8,  p.  5. 

§426.    SPECIAL    POLICEMEN    FOR    STATE    CAPITOL    GROUNDS. 

[Repealed.] 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  155; 
amended  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  427;  March  20,  1909, 
Stats,  and  Amdts.  1909,  p.  564;  repealed  April  1, 1911,  Stats,  and  Amdts. 
1911,  p.  573.    In  effect  immediately. 

§426.    HEAD  GARDENER  FOR  CAPITOL  GROUNDS.     [Repealed] 

History:  Enacted  March  24,  1909,  Stats,  and  Amdts.  1909,  p.  688; 
repealed  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  673.  In  effect  im- 
mediately* 


ARTICLE  VL 

CONTROLLE& 

(  433.  General  duties  of. 

f  434.  Certificate  of  settlement. 

f  435.  Separate  account  of  school  fund  to  be  kept  by  controller. 

f  436.  Order  in  which  warrants  must  be-  drawn. 

f  437.  Proceedings  against  defaulters. 

f  438.  Salary  of  controller. 

f  439.  Employees  of  controller. 

f  440.  Salaries.   [When  and  how  payable.] 

f  441.  Porter. 

f  442.  Official  bond. 

f  443.  Transfer  of  money  to  school  fund — Amount  per  pupiL 

f  444.  State  general  fund,  transfer  of  moneys. 

{  445.  Inheritance-tax  department. 

§433.    GENERAL  DUTIES.    It  is  the  duty  of  the  controller: 

1.  To  superintend  the  fiscal  concerns  of  the  state ; 

2.  To  report  to  the  governor,  before  the  fifteenth  day  of  December  next 
preceding  each  regular  session  of  the  legislature,  a  statement  of  the  funds  of 
the  state,  its  revenues,  and  of  the  public  expenditures  during  the  two  preceding 
fecal  years,  together  with  a  detailed  estimate  of  the  expenditures  to  be 
defrayed  from  the  treasury  for  the  two  ensuing  fiscal  years,  specifying  therein 
each  object  of  expenditure,  and  distinguishing  between  such  as  are  provided 
for  by  permanent  or  temporary  appropriations  and  such  as  must  be  provided 
for  by  a  new  statute,  and  suggesting  the  means  from  which  such  expenditures 
are  to  be  defrayed; 
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3.  To  accompany  his  biennial  report  with  tabular  statements,  showing:  (1) 
The  amount  of  each  appropriation  for  the  two  preceding  fiscal  years,  the 
amounts  expended,  and  the  balance,  if  any ;  (2)  the  amounts  of  revenue  charge- 
able to  each  county  for  such  years,  the  amount  paid  and  the  amount  unpaid  or 
due  therefrom; 

4.  When  requested,  to  give  information  in  writing  to  either  house  of  the 
legislature  relating  to  the  fiscal  affairs  of  the  state  or  the  duties  of  his  office ; 

5.  To  suggest  plans  for  the  improvement  and  management  of  the  public 
revenues ; 

6.  To  keep  and  state  all  accounts  in  which  the  state  is  interested; 

7.  To  keep  an  account  of  all  warrants  drawn  upon  the  treasurer,  and  a 
separate  account  under  the  head  of  each  specific  appropriation,  showing  at 
all  times  the  unexpended  balance  of  such  appropriation ; 

8.  [Register  of  warrants.]  To  keep  an  account  between  the  state  and  the 
treasurer,  and  therein  charge  the  treasurer  with  the  balance  in  the  treasury 
when  he  came  into  office,  and  with  all  moneys  received  by  him,  and  credit 
him  with  all  warrants  drawn  on  and  paid  by  him; 

9.  To  keep  a  record  of  warrants  showing  the  fund  upon  which  they  are 
drawn,  the  number,  in  whose  favor,  and  the  appropriation  applicable  to  the 
payment  thereof.  Before  delivering  a  warrant  to  the  payee  named  therein, 
he  shall,  whenever  requested  to  do  so  by  the  state  treasurer,  permit  the  state 
treasurer  to  indorse  upon  or  attach  to  such  warrant  an  order  designating 
the  place  where  such  warrant  may  be  paid.  Such  warrants  may  be  made 
payable  at  the  option  of  the  treasurer,  either  at  his  office,  or  at  some  bank  at 
which  moneys  of  the  state  are  deposited.  Whenever  any  party  is  entitled 
to  the  payment  of  a  sum  greater  than  twenty  thousand  dollars,  the  controller 
shall,  whenever  requested  to  do  so  by  the  state  treasurer,  issue  to  such  party 
several  warrants  aggregating  the  amounts  due  him  in  the  amounts  designated 
by  the  treasurer.  Upon  drawing  a  warrant  in  favor  of  any  claimant  the 
controller  shall,  unless  otherwise  requested,  or  unless  for  good  and  sufficient 
reasons,  mail  the  same  to  the  last  known  address  of  such  claimant  and  the 
signature  upon  such  warrant  of  the  payee  shall  be  sufficient  receipt  and  legal 
evidence  of  the  receipt  of  the  money  by  said  claimant ; 

10.  To  audit  all  claims  against  the  state  in  cases  where  there  are  sufficient 
provisions  of  law  for  the  payment  thereof ; 

'  11.  [Verification  of  claims.]  To  examine  and  settle  the  accounts  of  all 
persons  indebted  to  the  state,  and  to  certify  the  amount  to  the  treasurer,  and 
upon  presentation  and  filing  of  the  treasurer's  receipt  therefor  to  give  such 
person  a  discharge  and  charge  the  treasurer  therewith; 

12.  In  his  discretion  to  require  any  person  presenting  an  account  for  settle- 
ment to  be  sworn  before  him,  and  to  answer  orally  or  in  writing,  as  to  any 
facts  relating  to  it ; 

13.  To  require  all  persons  who  have  received  any  moneys  belonging  to  the 
state  and  have  not  accounted  therefor  to  settle  their  accounts ; 
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14.  In  his  discretion  to  inspect  the  books  of  any  person  charged  with  the 
receipt,  safekeeping,  or  disbursement  of  public  moneys; 

15.  In  his  discretion,  to  require  all  persons  who  have  received  moneys  or 
securities,  or  have  had  the  disposition  or  management  of  any  property  of  the 
state  of  which  an  account  is  kept  in  his  office  to  render  statements  thereof  to 
him;  and  all  such  persons  must  render  such  statement  at  such,  times,  and  in 
such  form  as  he  may  require ; 

16.  To  direct  and  superintend  the  collection  of  all  moneys  due  the  state,  and 
institute  suits  in  its  name  for  all  official  delinquencies  in  relation  to  the  assess- 
ment, collection,  and  payment  of  the  revenue,  and  against  persons  who  by  any 
means  have  become  possessed  of  public  money  or  property  and  fail  to  pay  over 
or  deliver  the  same,  and  against  all  debtors  of  the  state;  of  which  suits  the 
courts  of  Sacramento  county  have  jurisdiction,  without  regard  to  the  residence 
of  the  defendants ; 

17.  {Draw  warrants  on  treasurer.]  To  draw  warrants  on  the  treasurer  for 
the  payment  of  moneys  directed  by  law  to  be  paid  out  of  the  treasury ;  but  no 
warrant  must  be  drawn  unless  authorized  by  law,  and  upon  an  unexhausted 
specific  appropriation  provided  by  law  to  meet  the  same.  Every  warrant  must 
be  drawn  upon  the  fund  out  of  which  it  is  payable,  and  specify  the  specific 
appropriation  applicable  to  the  payment  thereof ; 

18.  To  furnish  the  state  treasurer  with  a  list  of  warrants  drawn  upon  the 
treasury ; 

19.  To  authenticate  with  his  official  seal  all  drafts  and  warrants  drawn  by 
him,  and  all  copies  of  papers  issued  from  his  office; 

20.  To  perform  the  duties  of  a  member  of  the  state  board  of  equalization, 
and  such  other  duties  as  are  prescribed  by  law. 

Sec.  2.  [In  effect  immediately.]  This  act  is  hereby  declared  to  be  an  urgency 
measure,  and  under  the  provisions  of  section  one  of  article  four  of  the  constitu- 
tion of  the  state  of  California  shall  take  effect  immediately  upon  approval. 
The  facts  constituting  such  urgency  are  as  follows :  July  1,  1919,  is  the  date 
of  the  beginning  of  the  next  fiscal  year,  and  the  new  form  for  state  warrants  for 
the  coming  year  can  not  be  put  into  effect  for  the  year  at  that  time  because 
of  the  fact  that  under  ordinary  procedure  a  bill  does  not  go  into  effect  until 
ninety  days  after  the  adjournment  of  the  legislature.  It  is,  therefore,  necessary 
for  the  immediate  preservation  of  the  public  safety  that  these  warrants  be  upon 
the  new  form  prescribed  in  this  measure. 

History:  Enacted  March  12,  1872;  amended  March  13,  1911,  Stats, 
and  Amdts.  1911,  p.  352;  amendment  approved  April  8,  1919,  Stats,  and 
Amdts.  1919,  p.  56.    in  effect  immediately. 

STATE  CONTROLLER— DUTIES  pF,  ETC.  9.  Limitation  on  authority. 

1.  Agreement  to  take  less  than  provided  by        10.  Mandamus  does  not  lie  against,  when. 

law,  void.  n    Settlement    of    controller    with    county 

2,3.  ''Appropriation' ' — As  to  what  is.  treasurer. 

4.  Same— "Fund,' '  meaning  of.  12.  Venue  in  actions  by. 

5.  Appointment  of  agent. 

-    «     ,  , ._ rr«-.  ««:,!  Board    of    equalisation,    controller    la    ex 

6.  Bonds  and  coupons-How  paid.  offlc|o    member    of.__see    Const.    1879>    art. 

7.  Counsel  fees  in  tax-suits.  XIII.  §  9,  1  Henning's  General  Laws,  3d  ed., 

8.  Executive  officer.  p.  xcii. 
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DUTIES  OF  CONTROLLER — CERTIFICATE  OF  SETTLEMENT.    [Pt.  Ill,  Tit.  I. 


Board  of  examiners  nas  supervision  of 
controller. — See,  post,  S§  672,  674,  675,  678 
and  notes. 


Canvasser  of  returns  of  election  on 
vision  of  the  constitution. — See  Const.  1879 
art.  XVIII,  S  2,  1  Henning's  General  Laws, 
3d  ed.,  p.  c. 

Election  of  controller. — See,  ante,  S  348, 
also  Const.  1879,  art.  V,  9  17,  1  Henning's 
General  Laws,  3d  ed.,  p.  xlvili. 

Impeachment  of  controller.  —  See  Const. 
1879,  art.  IV,  1 18,  1  Henning's  General 
Laws,  3d  ed.,  p.  xli. 

Lost  warrants,  payment  of. — See  1  Hen- 
ning's General  Laws,  3d  ed.,  p.  1512. 

Wilful  omission  of  doty  of  misdemeanor. 

— See   Kerr's  Cyc   Pen.   Code,   2d  ed.,   S  176. 

.    See,  also,  post,  ft  672. 

L  Agreement  to  take  less  than  provided 
by  law,  void. — A  law  regularly  passed 
commanding  the  controller  to  draw  his 
warrant  is  not  to  be  questioned  by  any 
official  or  citizen  or  controlled  by  the 
courts,  and  any  agreement  between  the 
governor  and  one  to  whom  money  is  by 
law  directed  to  be  paid  that  the  warrant 
shall  be  drawn  for  a  lesser  amount  than 
that  provided  by  the  law  Is  void. — Lukens 
v.  Nye,  156  Cal.  498,  504,  105  Pac.  598. 

2.  "Appropriation"— As    to    what    Is. — To 

an  appropriation  within  meaning  of  con- 
stitution nothing  more  is  requisite  than 
designation  of  amount  and  fund  out  of 
which  it  shall  be  paid.  It  is  not  essential 
to  its  validity  that  funds  to  meet  the  same 
should  be  at  time  in  treasury.  Provision 
that  no  warrant  shall  be  drawn  except 
there  be  an  unexhausted  specific  appropria- 
tion to  meet  same  is  only  that  controller 
shall  not  draw  warrant  for  specific  object 
when  he  has  already  drawn  for  full  amount 
of  appropriation  made  for  that  object. 
That  amount  to  be  devoted  to  payment  for 
certain  object  be  specified  is  first  essential 
to  an  efficient  appropriation. — Ingram  v. 
Colgan,  106  Cal.  113,  116-118,  46  Am.  St. 
Rep.  221,  28  L  R.  A.  187,  38  Pac.  315,  89 
Id.  437. 

Appropriations,  what  are,  etc. — See  note, 
22   Am.   St.   Rep.    638-647. 

Public  pnrpoiies  for  which  money  may  be 
appropriated. — See  note  by  B.  A.  Rich,  14 
L.  R.  A.   474. 

When  the  act  of  an  Incumbent  of  office  Is 
to  be  regarded  as  an  official  act  and  when 
not. — See  note,  6  Am.  St.  Rep.  130. 

3.  By  specific  appropriation  is  under- 
stood an  act  by  which  named  sum  of  money 
has  been  set'apart  in  treasury  and  devoted 
to  payment  of  particular  claim  or  demand. 
— Stratton  v.  Green,  45  Cal.  149,  151. 


4.  Same  —  "Fund,"    meaning   of.  —  The 

word  "fund"  is  used  in  subdivision  17  as 
an  alternative  for  "appropriation,"  and  is 
not  used  in  technical  sense  as  designating 
separate  funds  in  treasury.  Appropriation 
act  need  not  specify  fund  upon  which  war- 
rant is  to  be  drawn,  provided  there  is  spe- 
cific appropriation  against  which  warrant 
may  be  drawn.  Where  appropriation  is 
not  by  express  words  made  payable  out  of 
some  one  of  separate  funds  in  treasury,  it 
is  payable  out  of  general  fund. — Proll  v. 
Dunn,  80  Cal.  220,  228,  22  Pac.  143. 

5.  Appointment  of  agent. — No  authority 
is  conferred  upon  controller  to  appoint 
agent  for  purpose  of  taking  any  step  in 
reference  to  issuance  of  deeds  to  state  for 
property  struck  off  to  it  under  provisions 
of  section  3775,  post  (Van  Fleet,  J.,  dis.). — 
San  Francisco  &  F.  L.  Co.  v.  Banbury,  106 
Cal.  129,  133,  37  Pac.  801,  802,  39  Pac.  439. 

6*     Bonds    and     coupons  —  Hew     paid.— 

Bonds  and  coupons,  issued  by  the  state, 
rank  as  audited  claims,  and  controller  may 
draw  his  warrant  for  their  payment  with- 
out approval  of  state  board  of  examiners. — 
Meyer  v.  Porter,  66  Cal.  67,  70,  2  Pac.  884; 
Freehill  v.  Chamberlain,  65  Cal.  603,  604, 
4  Pac.  646;  Sawyer  v.  Colgan,  102  Cal.  283, 
285,  36  Pac.  580. 

7.  Counsel  fees  of  assistants  engaged  by 
attorney-general  in  action  to  recover  de- 
linquent taxes  can  not  be  allowed  under 
this  section. — People  v.  Central  Pac.  R.  Co., 
105  Cal.  576,  597,  38  Pac.  905. 

8.  Executive  officer.  —  Controller  Is  an 
executive  officer  of  state  (8  343,  ante)  and 
must  be  elected  and  qualify  as  required  by 
constitution.  —  People  ex  rel.  Brooks  v. 
Melony,  15  Cal.  58,  62. 

9.  Limitation  on  authority^— Under  this 
section,  authority  and  duty  of  controller  to 
draw  warrants  upon  treasury  are  in  first 
Instance  limited  to  cases  in'  which  he  is 
authorized  by  some  law  to  do  so,  and  in 
which  law  has  also  provided  specific  appro- 
priation for  payment. — Stratton  v.  Green, 
45  Cal.  149,  151. 

10.  Mandamus  does  not  He  to  compel 
controller  to  draw  warrant  where  no  ap- 
propriation has  been,  made  by  legislature. 
— People  ex  rel.  McCauley  v.  Brooks.  16  Cal. 
11,  29;  Baggett  v.  Dunn,  69  Cal.  75,  76.  10 
Pac.  125;  Marshall  v.  Dunn,  69  Cal.  223, 
10   Pac.   399. 

11.  Settlement  of  controller  with  county 
treasurer  is  conclusive,  especially  where 
acquiesced  in  for  several  years. — People  ex 
rel.   Smfth  v.  Lattlmore,   19  Cal.   365,   373. 

12.  Venue  In  actions  brought  under  sub- 
division 16  can  not  be  changed  from  Sacra- 
mento county  on  ground  of  residence  of 
defendant. — People  v.  Plumas  Eureka  M. 
Co.,   51  Cal.  566,   567. 


§434.     CERTIFICATE  OF  SETTLEMENT.     The  certificate  mentioned   in 

subdivision  eleven  of  section  four  hundred  and  thirty-three  must  show  by 
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Cfc.  m,  art.  VI. J        SCHOOL-FUND  ACCOUNT— ORDER  OF  WARRANTS.  ft  4SG-4ST 

whom  the  payment  is  to  be  made,  the  amount  thereof,  and  the  funds  into 
which  it  is  to  be  paid,  and  must  be  numbered  in  order,  beginning  with  number 
one  at  the  commencement  of  each  fiscal  year. 

History:    Enacted  March  12,  1872. 

§435.  SEPARATE  ACCOUNT  OF  SCHOOL  FUND  TO  BE  KEPT  BT 
CONTROLLER.  The  controller  must  keep  a  separate  account  of  the  school 
fund,  and  of  the  interest  and  income  thereof,  together  with  such  moneys  as  may 
be  raised  by  special  tax  or  otherwise  for  school  purposes.  He  must,  on  the 
first  Monday  in  January  and  on  the  first  Monday  in  July  in  each  year,  report 
to  the  superintendent  of  public  instruction  a  statement  of  the  securities  belong- 
ing to  the  school  fund,  of  the  moneys  in  the  treasury  subject  to  apportionment, 
and  the  several  sources  from  which  they  accrued.  He  must  draw  his  warrant 
on  the  state  treasurer  in  favor  of  any  county  treasurer,  whenever  such  county 
treasurer  presents,  with  his  indorsement,  an  order  drawn  by  the  superintendent 
of  public  instruction  in  favor  of  such  county ;  and  the  warrant  so  drawn  is 
not  subject  to  the  provisions  of  article  eighteen  of  this  chapter. 

History:     Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  pp.  471,  472. 

State  school  fund,  apportionment  of. — See,  post,  8  1632. 

§436.  ORDER  IN  WHICH  WARRANTS  MUST  BE  DRAWN.  All  war- 
rants for  claims  which  have  been  audited  by  the  board  of  examiners  and  filed 
in  his  office  must  be  drawn  in  the  order  of  the  numbers  placed  upon  them  by 

that  board. 

History:    Enacted  March  12,  1872. 

of  examiners, — See,  post,  SS  €54-685  and  notes. 


§437.  PROCEEDINGS  AGAINST  DEFAULTERS.  Whenever  any  person 
has  received  moneys,  or  has  money  or  other  personal  property  which  belongs 
to  the  state  by  escheat  or  otherwise,  or  has  been  intrusted  with  the  collection, 
management,  or  disbursement  of  any  moneys,  bonds,  or  interest  accruing 
therefrom,  belonging  to  or  held  in  trust  by  the  state,  and  fails  to  render  an 
account  thereof  to  and  make  settlement  with  the  controller  within  the  time 
prescribed  by  law,  or  when  no  particular  time  is  specified,  fails  to  render  such 
account  and  make  settlement,  or  who  fails  to  pay  into  the  state  treasury  any 
moneys  belonging  to  the  state  upon  being  required  so  to  do  by  the  controller, 
within  twenty  days  after  such  requisition,  the  controller  must  state  an  account 
with  such  person,  charging  twenty-five  per  cent  damages,  and  interest  at  the 
rate  of  ten  per  cent  per  annum  from  [the]  time  of  the  failure;  a  copy  of 
which  account  in  any  suit  therein  is  prima  facie  evidence  of  the  things  therein 
stated;  but  in  case  the  controller  cannot  for  want  of  information  state  an 
account,  he  may  in  any  action  brought  by  him  aver  that  fact,  and  allege  gen- 
erally the  amount  of  money  or  other  property  which  is  due  to  or  which  belongs 
to  the  state. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  pp.  7,  8. 
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•§  438-44*  CONTROLLER— SALARY  OP— SALARY  OF  EMPLOYEES.        .  [Pt.  III,  lit.  I. 

1.  '  Action   ac«ln*t  defaulter.  —  This   sec-  stated  which  shall  cast  burden  of  proof  on 

tlon  creates   no  right  of  action  where  one  officer  alleged  to  be  In  default  and  impose 

did  not  exist  before.     It  has  not  substituted  penalty. — People  ex  rel.  Dunn  v.  Melone,  78 

new   remedy,    but   merely   provides   that  in  Cal.  574,  678,  IS  Pac  294. 

case    of    defalcation    an    account    may    be  Escheated  estate*. — See,  ante,   9  41. 

§  438.  SALARY  OF  CONTROLLER.  The  annual  salary  of  the  controller, 
to  include  all  services  rendered  ex  officio  as  member  of  any  board  or  commis- 
sion as  now  required,  or  which  may  be  by  law  hereafter  devolved  upon  him, 
is  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdta.  1877-8,  p.  4;  April  23,  1880,  Code  Amdta.  1880  (Pol.  C.  pt.), 
p.  86;  March  26,  1909,  Stats,  and  Amdta.  1909,  p.  782.  In  effect  Im- 
mediately. 

§  439.  EMPLOYEES  OF  CONTROLLER.  The  controller  may  appoint  one 
deputy  controller,  one  bookkeeper,  one  redemption-tax  expert,  one  statistician, 
one  warrant  registrar,  one  superintendent  franchise-tax  department,  one  fran- 
chise-tax expert,  and  seven  clerks,  who  shall  be  civil  executive  officers;  and 
one  stenographer-clerk,  and  one  stenographer. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785; 
amendment  became  a  law  under  the  constitutional  provision  without 
governor's  approval  March  10,  1907,  Stats,  and  Amdts.  1907,  p.  190, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  24;  March  19.  1909,  Stats,  and 
Amdts.  1909,  p.  515;  April  17,  1911,  Stats,  and  Amdts.  1911,  p.  933; 
amendment  approved  May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1390; 
May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1359.     In  effect  July  27,  1919. 

§440.  SALARIES  OF  EMPLOYEES.  The  annual  salary  of  the  deputy 
controller  is  three  thousand  dollars;  of  the  bookkeeper,  two  thousand  four 
hundred  dollars;  of  the  redemption-tax  expert,  two  thousand  four  hundred 
dollars ;  of  the  statistician,  two  thousand  four  hundred  dollars ;  of  the  warrant 
registrar,  two  thousand  four  hundred  dollars ;  of  the  superintendent  franchise- 
tax  department,  two  thousand  four  hundred  dollars ;  of  the  franchise-tax  expert,, 
two  thousand  four  hundred  dollars ;  of  two  clerks,  one  thousand  eight  hundred 
dollars  each;  of  five  clerks,  one  thousand  six  hundred  dollars  each;  of  the 
stenographer-clerk,  one  thousand  five  hundred  dollars,  and  of  the  stenographer, 
one  thousand  two  hundred  dollars. 

[When  and  how  payable.]     All  such  salaries  shall  be  paid  in  the  same 

manner  and  at  the  same  time  as  the  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  86;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785;  amendment  be- 
came a  law,  under  provision  and  constitution,  without  governor's  ap- 
proval, March  10,  1907,  Stats,  and  Amdts.  1907,  p.  190,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  24;  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  515; 
April  17,  1911,  Stats,  and  Amdts.  1911,  p.  933;  May  31,  1917,  Stats,  and 
Amdts.  1917,  p.  1390;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1352. 
In  effect  July  27,  1919. 

§  441.  PORTER.  The  controller  may  appoint  a  porter  for  his  office  at  ai> 
annual  salary  of  seven  hundred  and  twenty  dollars,  payable  in  the  same- 
manner  and  at  the  same  time  as  the  salaries  of  state  officers. 
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Cfc.  in*  art.  YI.]  SCHOOL  FUNI>— STATK  GHH ERAL  FUND.  f  f  442-444 

[Repealed.]  All  acts  and  parts  of  acts  and  all  sections  of  either  of  the  coded 
in  conflict  herewith  are  hereby  expressly  repealed.  This  act  shall  take  effect 
immediately. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  87;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785. 

§  442.  OFFICIAL  BOND.  The  controller  must  execute  an  official  bond  in 
the  sum  of  fifty  thousand  dollars. 

History:.    Enacted  March  12,  1872. 

Ofleial  toad*. — See,  post,  9S  947  et  seq. 

§443.  TRANSFER  OF  MONEY  TO  SCHOOL  FUND.  AMOUNT  PER 
PUPIL.  On  or  before  the  thirty-first  day  of  December  in  the  year  one  thousand 
nine  hundred  nineteen  and  on  or  before  the  thirtieth  day  of  June  in  the  year 
one  thousand  nine  hundred  twenty,  and  on  or  before  the  thirtieth  day  of  June 
and  the  thirty-first  day  of  December  in  each  succeeding  year,  the  state  con- 
troller shall  transfer  from  the  general  fund  of  the  state,  to  the  state  school 
fund,  such  sums  as  will  be  equivalent  to  seventeen  and  one-half  dollars  per 
annum  for  each  pupil  in  average  daily  attendance  in  the  elementary  schools  of 
the  state  as  reported  by  the  superintendent  of  public  instruction  for  the  school 
year  ending  June  thirtieth  preceding. 

[In  addition  to  funds  provided  by  constitution.]  The  money  so  transferred 
shall  be  in  addition  to  the  funds  provided  by  the  constitution  for  the  support 
of  the  common  schools  and  any  other  funds  paid  into  the  state  school  fund 
from  other  sources  or  made  available  by  any  provision  of  law  for  the  support 
of  the  elementary  schools  of  the  state,  and  the  provisions  of  this  section  shall 
not  apply  to  nor  affect  the  acts  under  which  said  additional  sums  are  appro- 
priated or  made  available  for  such  use. 

History:  Enacted  March  12,  1874,  Code  Amdts.  1873-4,  p.  84; 
amended  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1245;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  760;  May  25,  1919,  Stats,  and  Amdts.  1919, 
p.  1009.    In  effect  July  25,  1919. 


1.    To  carry  Into  effect  the  provision*  of       of    the   state    of   California,    and    adding-   a 
(e)  of  section  14  of  article  XIII       new  section  to  the  said  Political  Code  to  be 


of  the  constitution  of  the  state  of  Calif  or-  numbered  section  461,  both  relating  to  the 

nia  as  the  said  article  was  amended  Novem-  state  school  fund. — See,  post,   ft  461  [a], 

ber  8,  1910,  in  so  far  as  the  same  relates  to  Other     law»     not     repealed.  —  See,     post, 

the  public  school  system,  and  to   that  end  9  461  [a], 
amending  section  443  of  the  Political  Code 

§444.  STATE  GENERAL  FUND,  TRANSFER  OF  MONEYS.  The  con- 
troller must,  when  either  the  general  fund  or  the  interest  and  sinking  fund 
of  the  state  treasury  is  exhausted,  and  there  is  money  in  some  other  fund  not 
required  to  meet  any  demand  which  has  accrued  or  may  accrue  against  it, 
report  such  fact  to  the  governor  and  the  treasurer.  If  they  find  that  the 
money  is  not  needed  in  such  other  fund,  the  governor  may  order  the  controller 
to  direct  the  transfer  of  such  money,  or  any  part  thereof,  to  the  general  fund 
or  to  the  interest  and  pinking  fund,  as  the  case  may  be.  All  money  so  trans- 
ferred must  be  returned  to  the  fund  to  which  the  transfer  was  made  to  return 
it.   Nothing  in  this  section  warrants  the  transfer  of  any  money  from  any  fund 
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so  as  to  in  any  manner  interfere  with  the  object  for  which  such  fund  was 
created. 

History:  Original  section  regulated  raising  of  grammar  school 
funds,  enacted  March  15,  1887,  Stats,  and  -Amdts.  1886-7,  p.  124;  re- 
pealed March  20,  1891,  Stats,  and  Amdts.  1891,  p.  150;  present  section 
enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  582,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  24;  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  450. 

§  446.  INHERITANCE-TAX  DEPARTMENT.  The  controller  shall  main- 
tain  under  his  authority  and  direction  a  department,  to  be  known  as  the 
inheritance-tax  department,  which  is  hereby  established,  for  the  purpose  of 
supervising  and  assisting  in  the  administration  of  the  inheritance-  or  transfer- 
tax  laws  of  this  state. 

[Duties.]  Said  department  shall  gather,  record,  compile,  publish  and  dis- 
tribute such  information  and  data  as  the  controller  may  direct  relative  to  the 
inheritance-  or  transfer-tax  laws  of  this  or  other  states  or  relative  to  the 
administration,  enforcement  or  evasion  of  such  laws.  Said  department  shall 
co-operate  with,  advise  and  assist  inheritance-tax  appraisers,  county  treasurers, 
district  attorneys  and  other  officers  and  persons  in  the  administration  and 
enforcement  of  the  inheritance-  or  transfer-tax  laws  of  this  state,  and  shall 
prepare,  publish  and  distribute  such  blank  forms  for  use  of  inheritance-tax 
appraisers  or  other  use  as  the  controller  may  direct. 

[Inheritance-tax  attorney  and  assistants.]  In  connection  with  said  inherit- 
ance-tax department,  the  controller  may  appoint,  in  addition  to  other  employees 
provided  for  by  statute,  an  inheritance-tax  attorney,  whose  office  shall  be  in  the 
city  of  Sacramento,  five  assistant  inheritance-tax  attorneys,  two  of  whom  shall 
have  their  offices  in  the  city  of  Los  Angeles,  two  of  whom  shall  have  their 
offices  in  the  city  and  county  of  San  Francisco,  and  one  of  whom  shall  have  his 
office  in  the  city  of  Sacramento.  Said  attorneys  shall  be  civil  executive  officers 
and  shall  be  admitted  and  licensed  to  practice  before  the  supreme  court  of  this 
state. 

[Duties  of  inheritance-tax  attorney.]  The  inheritance-tax  attorney  shall, 
under  the  authority  and  direction  of  the  controller,  have  general  supervision 
of  said  department.  He  shall  have  particular  charge  of  the  legal  work  con- 
nected with  said  department  and  shall  perform  such  other  duties  as  the  con- 
troller may  direct.  Said  assistant  inheritance-tax  attorneys  shall  perform  such 
legal  and  other  services  relative  to  the  administration  and  enforcement  of  said 
inheritance-  or  transfer-tax  laws  in  the  respective  counties  in  which  their  offices 
may  be  situated  or  in  any  neighboring  county,  as  the  controller  may  direct. 

[Salaries.]  The  salary  of  said  inheritance-tax  attorney  shall  be  three  thou- 
sand six  hundred  dollars  per  annum.  The  salary  of  one  assistant  inheritance- 
tax  attorney  whose  office  shall  be  in  the  city  of  Los  Angeles  shall  be  three 
thousand  six  hundred  dollars  per  annum.  The  salary  of  the  second  assistant 
inheritance-tax  attorney  whose  office  shall  be  in  the  city  of  Los  Angeles  shall 
be  two  thousand  four  hundred  dollars  per  annum.  The  salary  of  one  assistant 
inheritance-tax  attorney  whose  office  shall  be  in  the  city  and  county  of  San 
Francisco  shall  be  three  thousand  six  hundred  dollars  per  annum.  The  salary 
of  the  second  assistant  inheritance-tax  attorney,  whose  office  shall  be  in  the 
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city  and  county  of  San  Francisco  shall  be  two  thousand  four  hundred  dollars 
per  annum.  The  salary  of  said  assistant  inheritance-tax  attorney  whose  office 
shall  be  in  the  city  of  Sacramento  shall  be  two  thousand  seven  hundred  dollars 
per  annum. 

[When  and  how  salaries  payable.]  The  salaries  of  said  inheritance-tax  attor- 
ney and  of  said  assistant  inheritance-tax  attorneys  shall  be  paid  at  the  same 
times  and  in  the  same  manner  as  the  salaries  of  other  state  officers. 

[Expenses.]  Said  attorneys  shall  also  receive  their  necessary  traveling 
and  incidental  expenses.  Said  expenses  and  any  other  and  further  and  addi- 
tional expenses  for  attorneys,  clerks,  experts,  agencies  or  persons  or  for  any 
other  purpose  which  said  controller  may  find  necessary  or  proper  in  the 
conduct  of  said  inheritance-tax  department  shall  be  paid  out  of  such  moneys 
as  may  be  appropriated  from  time  to  time  to  the  controller  for  use  of  said 
inheritance-tax  department. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1065;  amended  May  10,  1915,  Stats,  and  Amdts.  1915,  p.  403; 
May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1389.    In  effect  July  30,  1917. 

C«llateral-lmkerltance  tax  fully  annotated  In  note  to  8  3752,  post. 


ARTICLE  VII. 

TBEASURER. 

1 452.    General  duties. 

f  453.    Limitations  upon  receipt  and  payment  of  money, 

§  453a.  Donation  of  money  to  state,,  disposition. 

8  454.    General  fund. 

{  455.    Salary  of  treasurer. 

f  456.    Employees  in  office  of  state  treasurer. 

8  457.    Watchmen  for  state  treasury. 

8  458.    "Watchman,  powers  and  duties. 

8  459.    Official  bond  of  treasurer. 

f  459a.  Bonds  of  deputy  state  treasurer,  cashier  and  bond  officer  [new]. 

8  460.    Porter  for  state  treasury. 

8  461.    Payment  of  salaries  when  general  fund  exhausted. 

8  461  [a].  State  treasurer  to  transfer  school  fund. 

§452.    GENERAL  DUTIES.    It  is  the  duty  of  the  treasurer: 

1.  To  receive  and  keep  in  the  vaults  of  the  state  treasury  or  in  banks  all 
moneys  belonging  to  the  state,  not  required  to  be  received  and  kept  by  some 
other  person ; 

2.  To  file  and  keep  the  certificates  of  the  controller  delivered  to  him  when 
moneys  are  paid  into  the  treasury; 

3.  To  deliver  to  each  person  paying  money  into  the  treasury  a  receipt  show- 
ing the  amount,  the  sources  from  which  the  money  accrued,  and  the  funds 
into  which  it  is  paid,  which  receipts  must  be  numbered  in  order,  beginning 
with  number  one  at  the  commencement  of  each  fiscal  year ; 

1  To  pay  warrants  drawn  by  the  controller  out  of  the  funds  upon  and  in 
the  order  in  which  they  are  drawn; 
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5.  To  attach  to  or  indorse  upon  warrants  drawn  by  the  controller  an  order 
directing  the  payment  of  warrants  by  some  bank  or  banks  in  which  moneys 
of  the  state  are  on  deposit  whenever,  in  his  judgment,  it  is  desirable  to  so 
withdraw  moneys  of  the  state  from  deposit.  Upon  presentation  for  payment, 
the  person  to  whom  it  is  paid  shall  receipt  therefor  in  the  manner  customary 
in  the  payment  of  bank  checks,  and  the  treasurer  shall  preserve  such  warrants 
and  orders  after  they  are  returned  to  him  in  the  ordinary  course  of  business; 

6.  To  keep  an  account  of  all  moneys  received  and  disbursed ; 

7.  To  keep  separate  accounts  of  the  different  funds ; 

8.  {Monthly  report.]    To  report  to  the  controller,  on  or  before  the  tenth 

day  of  each  month,  the  amount  disbursed  during  the  preceding  month  for 

redemption  of  bonds  and  in  payment  of  warrants  during  the  month;  which 

report  must  show  the  number  of  such  bonds  and  warrants,  the  funds  out  of 

which  they  were  paid,  and  the  balance  of  cash  on  hand  in  the  treasury  to 

the  credit  of  each  fund ; 

• 

9.  At  the  request  of  either  house  of  the  legislature,  or  of  any  committee 
thereof,  to  give  information  in  writing  as  to  the  condition  of  the  treasury 
or  upon  any  subject  relating  to  the  duties  of  his  office ; 

10.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hun- 
dred and  twenty-two  of  this  code,  the  exact  balance  in  the  treasury  to  the 
credit  of  the  state,  with  a  summary  of  the  receipts  and  payments  of  the 
treasury  during  the  two  preceding  fiscal  years ; 

11.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued 
from  his  office ; 

12.  To  discharge  the  duties  of  state  capitol  commissioner,  and  such  other 

duties  as  may  be  imposed  upon  him  by  law. 

History:     Enacted  March  12,  1872;  amended  March  13,  1911,  Stats, 
and  Amdts.  1911,  p.  355.    In  effect  from  and  after  June  30,  1911. 

1.     Mandamus    against    state    treasure*—  Board     of      examiners,      supervision      of* 

Void  warrant.— treasurer  can  not  be  com-  counting  money,  etc.  —  See,  post,  §§  675-67S 

pelled,  by  mandamus,  to  meet  void  warrant  ana    notes, 
of   the   controller,   e.   g.   where   there   is   no 

appropriation  by  law  for  purpose  for  which  Wnat  will  exonerate  treasurers  and  other 
warrant  Is  drawn,  or  no  unexhausted  and  public  officials  from  payment  of  money  once- 
specific  appropriation  to  meet  same. — Butler  in  their  custody. — See  note,  67  Am.  .Dec.  365. 
v.  Bates,  7  Cal.  136,  137. 

§453.    LIMITATIONS  UPON  RECEIPT  AND  PAYMENT  OF  MONET. 

He  must  receive  no  money  into  the  treasury  unless  accompanied  by  the  certifi- 
cate of  the  controller  provided  for  in  sections  four  hundred  and  thirty-three 
and  four  hundred  and  thirty-four  of  this  code,  and  must  pay  none  out  upon 
warrants  issued  for  indebtedness  accruing  prior  to  January  first,  eighteen 

hundred  and  fifty-seven. 

History:     Enacted  March  12,  1872. 

Refunding;   money    by   special    legislation       subd.    15,   Henning's   General  Laws,    3d   ed.„ 
prohibited. — See   Const.    1879,    art.    IV,    S  25,       p.   xliv. 

§  463a.  DONATION  OF  MONEY  TO  STATE,  DISPOSITION.  Whenever 
any  person  donates  to  the  state  any  money,  the  state  treasurer  is  hereby  author- 
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ized,  upon  the  receipt  of  a  certificate  from  the  controller,  to  receive  the  same ; 
and  in  case  the  donor,  at  the  time  of  making  the  donation,  designates,  in  a 
written  request  filed  with  the  controller,  the  fond  or  appropriation  he  desires 
to  benefit  thereby,  such  donation  must  be  credited  accordingly,  but  if  no  such 
designation  is  made,  then  it  must  be  paid  into  the  state  school  fund.  In  the 
event  that  money  which  has  been  drawn  from  the  state  treasury  in  pursuance 
of  a  valid  act  of  appropriation  is  subsequently  returned,  in  whole  or  part, 
the  controller  is  authorized  to  credit  it  back  to  the  special  or  general  appro- 
priation from  which  it  was  drawn,  or  if  drawn  from  a  general  appropriation 
made  for  a  preceding  biennial  period,  then  to  the  general  appropriation  for 
the  current  biennial  period  which  most  nearly  corresponds  to  that  appropria- 
tion from  which  it  was  drawn.  Money  once  drawn  from  the  treasury  on 
pay-roll  .claims,  and  subsequently  returned,  either  because  the  creditor  can  not 
be  found,  or  for  any  other  legal  reason,  may  be  again  drawn  to  meet  the 
same  claim  or  claims ;  provided,  it  is  established  by  competent  testimony  that 
the  former  impediment  to  the  settlement  of  the  claim  or  claims  has  been 
removed.  Trust  funds  which  have  come  into  the  possession  of  any  department 
of  the  state  government  may  be  paid  into  the  treasury  subject  to  the  right  of 
recovery  to  fulfill  the  purposes  of  the  trust,  and  to  that  end  this  provision 
shall  be  construed  to  constitute  a  valid  act  of  appropriation.  When  paid  in 
such  trust  funds  shall  be  credited  to  the  contingent  fund  of  the  institution  or 
department,  if  there  be  one,  and  if  there  be  none,  then  such  moneys  shall  be 
certified  into  the  general  fund,  but  shall  be  credited  to  [the]  department  or 
institution  from  which  received,  and  in  any  event  such  moneys  shall  be  held 
subject  to  the  right  of  the  department  or  institution  to  recover  the  same,  on 
claims  properly  presented,  for  the  purpose  of  fulfilling  the  trust. 

History:  Enacted  March  1$,  1907,  Stats,  and  Amdts.  1907,  p.  583, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  24;  amendment  approved  June  10, 
1913,  Stats,  and  Amdts.  1913,  p.  678.     In  effect  August  10,  1913. 

§454.  GENERAL  FUND.  The  general  fund  consists  of  moneys  received 
into  the  treasury  and  not  specially  appropriated  to  any  other  fund. 

History:    Enacted  March  12,  1872. 

>  •  - 

GENERAL  FUND.  which   are   not  made    payable   out   of  any 

.   n         .   .      ,     ,,  .  .-     ,1  other   specially   named    funds.  —  Ingram    ▼. 

'  GCBCral. f^"" M°neyB  n0t  BP€Clflcally  aP"       Colgan,   106  Cal.   118.   118,    46   Am.   St.   Rep. 
propnated.  221   ts  L  R  A   m>  88  Pac   315   39  Id    m 

2.  Money  collected  under  yoid  act.  *    MQaey  9mUmtfML  „delP  voW  aet  whIch 

1.  General  fund— Moneys  not  specifically  attempted  to  appropriate  it  to  specific  fund 
•ppre pflated  to  any  other  fund,  and  from  should  not  be  paid  into  general  fund.  — 
these  moneys   all   appropriations   are    paid       Camron  V.  Weil,  57  Cal.  547,  549. 

§455.  SALARY  OF  TREASURER.  The  annual  salary  of  the  state  treas- 
urer, to  include  all  services  rendered  ex  officio  as  member  of  any  board  or 
commission  as  now  required,  or  which  may  be  hereafter  by  law  devolved  upon 
him,  is  five  thousand  dollars. 

History:     Enacted  March  12,  1872;   amended  AprU  1,  1878,  Code 
Amdts.  1877-8,  p.  4;   April  23,  1880,  Code  Amdts.  1880   (Pol.  C.  pt.), 
p.  87;  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  782.   in  effect  immedi- 
*•  ately. 

Salary  »f  state  treasurer. — See  Const.  1879,  art  V,  8  19.  Hennlng's  General  Laws,  3d  ed., 

P.  xhlii. 
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§466.  EMPLOYEES  IN  OFFICE  OF  STATE  TREASURER.  The  state 
treasurer  may  appoint  one  deputy  state  treasurer,  one  cashier,  one  bond  officer, 
one  deposit  officer,  one  bookkeeper,  and  one  secretary-stenographer,  all  of 
whom  shall  be  civil  executive  officers. 

[Salaries.]  The  annual  salary  of  the  deputy  state  treasurer  is  three  thou- 
sand two  hundred  dollars ;  of  the  cashier,  two  thousand  seven  hundred  dollars ; 
of  the  bond  officer,  two  thousand  five  hundred  dollars;  of  the  deposit  officer, 
two  thousand  five  hundred  dollars ;  of  the  bookkeeper,  two  thousand  two  hun- 
dred dollars;  and  of  the  secretary-stenographer,  one  thousand  five  hundred 
dollars.  All  such  salaries  shall  be  paid  in  the  same  manner  and  at  the  same 
time  as  the  salaries  of  other  state  officers. 

■ 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  87;  March  16,  1889,  Stats  and  Amdts.  1889,  p.  229;  March  22,  1905, 
Stats,  and  Amdts.  1905,  p.  784;  March  21,  1907,  Stats,  and  Amdts.  1907, 
p.  759,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  25;  March  24,  1909,  Stats, 
and  Amdts.  1909,  p.  687;  March  24,  1911,  Stats,  and  Amdts.  1911,  p.  483; 
May  15,  1917,  Stats,  and  Amdts.  1917,  p.  640.    In  effect  July  27,  1917. 

§  457.  WATCHMEN  FOB  STATE  TREASURY.  The  treasurer  may  employ 
four  watchmen  at  an  annual  salary  each  of  thirteen  hundred  and  twenty 

dollars. 

History:     Enacted  March  12,  1872;  amended  March  25,  1903,  Stats, 
and  Amdts.  1903,  p.  410;    March  25,  1909,  Stats,  and  Amdts.  1909,  p. 
754.    In  effect  Immediately. 

§458.  WATCHMEN,  POWERS  AND  DUTIES.  The  watchmen  must  be 
alternately  on  duty  at  all  hours  of  the  day  and  night,  and  have  the  same  power 
to  make  arrests  as  is  by  the  Penal  Code  conferred  upon  peace  officers. 

History:    Enacted  March  12,  1872. 


Arrest  by  peaee  oflleer**— -See  Kerr's  Cyc.  Arrest   severally. — See    Kerr's    Cyc    Pen. 

Pen.  Code,  2d  ed.,  |  8S6  and  note.  Code,  2d  ed.,  §|  8S4-861  and  notes. 

§  459.    OFFICIAL  BOND  OF  TREASURER.    The  treasurer  must  execute 
an  official  bond  in  the  sum  of  one  hundred  thousand  dollars. 

History:    Enacted  March  12,  1872. 
Oflcfal  boad*.— See,  post,  1 1  947  et  seq. 

§  459a  BONDS  OF  DEPUTY  STATE  TREASURER,  CASHIER  AND  BOND 

OFFICER.    The  deputy  state  treasurer  shall  execute  an  official  bond  to  the 

state  of  California  in  the  sum  of  fifty  thousand  dollars;  the  cashier  of  the 

state  treasurer's  office  shall  execute  an  official  bond  to  the  state  of  California 

in  the  sum  of  ten  thousand  dollars;  and  the  bond  officer  in  the  state  treasurer's 

office  shall  execute  an  official  bond  to  the  state  of  California  in  the  sum  of 

five  thousand  dollars.    The  premium  on  each  of  said  bonds  shall  be  paid  by 

the  state  in  the  manner  now  provided  by  law,  or  as  may  be  hereafter  provided. 

History:    Enactment  approved  May  23, 1913;  Stats,  and  Amdts.  1913, 
p.  227.    In  effect  August  10,  1913. 

§  460.    PORTER  FOR  STATE  TREASURY.    The  treasurer  may  employ  a 
porter  at  an  annual  salary  of  seven  hundred  and  twenty  dollars. 

History:     Enacted  March  24,  1903.  Stats,  and  Amdts.  1903,  p.  398. 
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§461.  PAYMENT  OF  SALARIES  WHEN  GENERAL  FUND  IS  EX- 
HAUSTED.  When  the  general  fund  is  exhausted,  the  state  treasurer  may 
advance  out  of  any  public  funds  in  his  charge,  moneys  on  the  controller's  war- 
rants, drawn  for  the  salaries  of  public  officers,  entitled  to  monthly  payments 
from  the  state,  keeping  such  warrants  as  his  vouchers  until  there  is  money  in 
the  general  fund  to  cancel  them,  and  to  place  them  to  his  credit ;  but  he  must 
not  take  any  money  out  of  any  fund  against  which  there  is  any  warrant  then 
due,  or  which  may  become  due,  nor  in  any  way  keep  claimants  from  their  just 

demands. 

History:     Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  582, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  26.    In  effect  immediately. 

§461[a].    STATE  TREASURES  TO  TRANSFER  SCHOOL  FUND.    The 

state  treasurer  shall  transfer  from  the  general  fund  to  the  state  school  fund 
such  sums  as  shall  be  certified  to  him  by  the  state  controller  under  the  provi- 
sions of  section  four  hundred  and  forty-three  of  the  Political  Code. 

[Other  laws  not  repealed.]  Sec.  3.  The  provisions  of  this  act  shall  not  be 
construed  as  repealing  other  existing  law  which  provides  other  moneys  for 
the  support  of  the  public  school  system,  and  all  money  derived  by  any  other 
existing  law  and  now  expended  for  the  support  of  the  common  schools  shall  be 
so  expended  in  addition  to  the  moneys  provided  for  in  section  four  hundred 
forty-three  of  this  code. 

History:     May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1246. 


ARTICLE  VIII. 

ATTORNEY-GENEBAL. 

1 470.  Duties  of  attorney-genera! 

{  471.  Salary  of  attorney-general. 

i  472.  Deputies  of  attorney-general — Special  counsel — Dnties  of  attorney-general. 

i  473.  Official  bond. 

§474.  Attorney-general  to  ascertain  and  bring  action  for  recovery  of  property  that  should 

escheat  to  the  state. 
{  475.  Clerks,  reporter,  and  stenographers  for — Salaries. 

§  470.  DITTIES  OF  ATTORNEY-GENERAL.  It  is  the  duty  of  the  attorney- 
general  : 

1.  To  attend  the  supreme  court  and  prosecute  or  defend  all  causes  to  which 
the  state,  or  any  officer  thereof,  in  his  official  capacity  is  a  party ;  and  all  causes 
to  which  any  county  may  be  a  party,  unless  the  interest  of  the  county  is 
adverse  to  the  state,  or  some  officer  thereof  acting  in  his  official  capacity ; 

2.  [To  issue  process.]  After  judgment  in  any  of  the  causes  referred  to  in 
the  preceding  subdivision,  to  direct  the  issuing  of  such  process  as  may  be  neces- 
sary to  carry  the  same  into  execution ; 

3.  To  account  for  and  pay  over  to  the  proper  officer  all  moneys  which  may 
come  into  his  possession  belonging  to  the  state  or  to  any  county; 
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4.  To  keep  a  docket  of  all  causes  in  which  he  is  required  to  appear,  which 
must  during  business  hours  be  open  to  the  inspection  of  the  public,  and  must 
show  the  county,  district,  and  court  in  which  the  causes  have  been  instituted 
and  tried,  and  whether  they  are  civil  or  criminal;  if  civil,  the  nature  of  the 
demand,  the  stage  of  the  proceedings,  and  when  prosecuted  to  judgment, 
memorandum  of  the  judgment;  of  any  process  issued  thereon,  and  whether 
satisfied  or  not ;  if  not  satisfied,  the  return  of  the  sheriff ;  and  if  criminal,  the 
nature  of  the  crime,  the  mode  of  prosecution,  the  stage  of  the  proceedings,  and 
when  prosecuted  to  sentence,  a  memorandum  of  the  sentence  and  of  the  execu- 
tion thereof,  if  the  same  has  been  executed,  and  if  not  executed,  of  the  reasons 
of  the  delay  or  prevention ; 

5.  To  exercise  supervisory  powers  over  district  attorneys  in  all  matters  per- 
taining to  the  duties  of  their  offices,  and  perform  any  of  such  duties  when,  in 
his  judgment,  such  action  is  advisable,  and,  from  time  to  time  require  of  them 
reports  as  to  the  condition  of  public  business  intrusted  to  their  charge ; 

6.  To  give  his  opinion  in  writing,  without  fee,  to  the  legislature  or  either 
house  thereof,  and  to  the  governor,  the  secretary  of  state,  controller,  treasurer, 
surveyor  general,  Superintendent  of  public  instruction,  the  trustees  or  commis- 
sioners of  state  institutions,  and  any  district  attorney  when  required,  upon  any 
question  of  law  relating  to  their  respective  offices ; 

7.  [To  assist  district  attorneys.]  When  required  by  the  public  service,  or 
directed  by  the  governor,  to  repair  to  any  county  in  the  state  and  assist  the 
district  attorney  thereof  in  the  discharge  of  his  duties ; 

8.  [To  purchase  property  on  judgments.]  To  bid  upon  and  purchase,  in  the 
name  of  the  state  and  under  the*  direction  of  the  board  of  control,  any  property 
offered  for  sale  under  execution  issued  upon  judgments  in  favor  of  or  for  the 
use  of  the  state,  and  to  enter  satisfaction  in  whole  or  in  part,  of  such  judg- 
ments as  the  consideration  for  such  purchase; 

9.  '[To  redeem  from  prior  lien,  when.]  Whenever  the  property  of  a  judg- 
ment debtor  in  any  judgment  mentioned  in  the  preceding  subdivision  has  been 
sold  under  a  prior  judgment,  or  is  subject  to  any  judgment,  lien,  or  encum- 
brance taking  precedence  of  the  judgment  in  favor  of  the  state,  under  the  direc- 
tion of  the  board  of  control,  to  redeem  such  property  from  such  prior  jitfigment, 
lien,  or  encumbrance ;  and  all  sums  of  money  necessary  for  such  redemption 
must,  upon  the  order  of  the  board  of  control,  be  paid  out  of  any  money  appro- 
priated for  such  purpose ;  _ 

10.  [To  institute  suits.]  When  in  his  opinion  it  may  be  necessary  for  the 
collection  or  enforcement  of  any  judgment  hereinbefore  mentioned,  to  institute 
and  prosecute,  in  behalf  of  the  state,  such  suits  or  other  proceedings  as  he  may 
find  necessary  to  set  aside  and  annul  all  conveyances  fraudulently  made  by  such 
judgment  debtors,  the  cost  necessary  to  the  prosecution  must,  when  allowed 
by  the  board  of  control,  be  paid  out  of  any  appropriations  for  the  prosecution 
of  delinquents ; 

11.  To  report  to  the  governor,  at  the  time  required  by  section  three  hundred 
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thirty-two  of  this  code,  the  condition  of  the  affairs  of  his  department,  and  of 
the  reports  received  by  him  from  district  attorneys. 

History:  Enacted  March  12, 1872;  amended  February  26, 1901,  Stats. 
and  Amdts.  1900-1,  p.  45;  April  30,  1919,  Stats,  and  Amdts.  1919,  p.  286. 
In  effect  July  22,  1919. 


AUTHORITY,  DUTIES  AND  POWEES  OF 
ATTORNEY-GENERAL. 

L  Agent — Appointment  of  by. 

2.  Same — Compensation. 

3.  Authority   to  prosecute  or  defend  ac- 

tions— In  general. 

4.  Same — Benefit  of  private  persons. 

5.  Same— Exclusive  authority. 

6.  Same — In  actions  by  relator. 

7.  Criminal   cases — Aid   district   attorney, 

when. 

8.  Same — Attorney-general  to  assume  para* 

mount  control,  when. 

9,10.  Same — In  appellate  court. 

11.  Charities — Action  to  enforce. 

12.  Delinquent  taxes — Action  for. 

13.  Same — Fees  in. 

14.  Dismissal  by — After  term  expired. 

15.  Same — Action  by  relator. 

16.  Public  nuisance — Action  to  abate. 

17.  Quo  Warranto— Action  of. 

As  to  appearance  hy  attorney-general  by 

deputy  where  district  attorney  disqualified, 
tee,  post,  |  472,  note  par.  2. 

As  to  duty  of  attorney-general  to  appear 
la  eminent  domain  proceedings,  see,  post, 
1472,  note  par.  3. 

Election  jiad  term  of  office  of  attorney- 
geaeraL — Bee,  ante,  §  348;  also  Const.  1879, 
art  V,  1 17,  1  Henning's  General  Laws,  3d 
ed.t  p.  xlvlii. 

Impeachment    of    attorney-general.  —  See 

Const.  1879,  art.  IV,  1 18,  1  Hennlngr's  Gen- 
eral Laws,  3d  ed.,  p.  xll. 

To  attend  contest*  to  quiet  land  titles. — 
See,  post,   §  3418. 

1.  Agent  —  Appointment  of  by. — No  au- 
thority is  conferred  upon  attorney-general 
to  appoint  agent  for  purpose  of  taking  any 
step  in  reference  to  issuance  of  deeds  to 
■tats  for  property  struck  off  to  it  under 
provisions  of  section  8775  of  this  code  (Van 
Fleet,  J.,  dls.). — San  Francisco  &  F.  L.  Co. 
v.  Banbury,  106  Cal.  129,  183,  37  Pac.  801, 
M2.  St  Id.  402. 

*»  Same  —  Compensation  of  agent. — At- 
torney-general has  no  power  to  bind  state 
to  contract  to  pay  for  services  of  counsel  to 
protect  the  rights  of  state  In  certain  prop- 
erty.—People   v.  Talmage,    6   Cal.   257,   268. 

a.  Authority  to  prosecute  or  defend 
—visas  In  general. — Attorney -general  has 
right  and  authority  to  file  information  and 
Prosecute  or  defend  actions  in  name  of 
and  on  behalf  of  the  people  of  state  in 
cases  directly  Involving  their  rights  and 
laterests,  without  any-  authority  expressly 


conferred  by  law. — People  v.  Oakland  W. 
F.  Co.,  118  Cal.  234,  240,  50  Pac.  305. 

4.  Same  — Benefit   of   private    persons. — 

Can  not  maintain  action  in  behalf  of  indi- 
vidual stockholders  or  creditors  against 
directors  of  corporation,  to  prevent  their 
transacting  any  further  business  on  ground 
of  their  negligence,  incompetency,  fraud, 
etc. — People's  Home  Sav.  Bk.  v.  Superior 
Court,  103  Cal.  27,  34,  36  Pac.   1015. 

5.  Same  —  Exclusive  authority. — The  at- 
torney-general is  only  person  with  author- 
ity to  appear  for  people  in  supreme  court, 
and  he,  or  such  person  as  he  may  delegate 
authority  to,  must  represent  them  in  each 
stage  of  proceeding.  A  private  person  has 
no  right  or  power  to  use  name  of  people 
for  purpose  of  obtaining  redress  for  pri- 
vate wrongs. — People  ex  rel.  Livingston  v. 
Pacheco,  29  Cal.  210,  214. 

«.  Same— In  action  by  relator. — Even  in 
action  brought  by  relator,  attorney-general 
signs  and  files  information  and  has  control 
of  action,  and  proceeding  by  relator  does 
not  convert  it  into  private  action. — People 
ex  rel.  Warfleld  v.  Sutter  St.  R.  Co.,  117  Cal. 
604,  612,  49  Pac.  736. 

7.  Criminal  cases  Aid  district  attorney 
when* — Duty  of  attorney-general  to  assist 
district  attorney  when  public  service  de- 
mands assistance.  Supervisors  of  county 
can  not  employ  special  counsel  to  assist 
district  attorney.  —  County  of  Modoc  v. 
Spencer,  103  Cal.  498,  502,   87  Pac.   483. 

8.  Same  —  Attorney-general  to  assume 
paramount  control  when. — Attorney-general 
assumes  paramount  control  and  direction  of 
business  when  under  this  section  he  assists 
district  attorney.  He  may  render  this  "as- 
sistance" whenever  in  his  opinion  public 
service  requires. — County  of  Sacramento  v. 
Central  Pac.  R.  Co.,   61  Cal.  260,   254. 

9.  Same— In  appellate  court. — After  ap- 
peal, district-attorney  can  only  appear  in 
case  wherein  state  is  party,  and  by  his  act 
binds  state  if  he  comes  in  aid  and  by  con- 
sent of  attorney-general. — State  of  Nevada 
v.  Cal.  Min.  Co.,  13  Nev.  203,  210. 

11.  Record  on  appeal  in  criminal  case 
should  be  examined  by  attorney-general  in 
order  to  see  If  it  is  in  condition  to  be 
submitted  to  supreme  court.  —  People  v. 
Phillips,   45  Cal.  44,  46. 

11.  Charities— Action  to  enforce. — Public 
charities  or  trusts  should  be  enforced  by 
action  of  attorney-general,  fn  name  of  peo- 
ple. It  is  his  right  and  duty  to  enforce 
such  trusts  or  remedy  abuses  in  their  man- 
agement.— People  ex  rel.  Ellert  v.  Cogswell, 
113  Cal.  129,  136,  35  I*  R.  A.  296,  46  Pac.  270. 

12.  Delinquent  taxes  — Action  for. — At- 
torney-general only,  in  name  of  state,  can  ' 
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bring-  action  to  recover  delinquent  taxes 
levied  by  state  board  of  equalisation. — San 
Dieg-o  v.  Southern  Pac.  R.  Co.,  108  Cal.  46, 
48,  40  Pac.  1052. 

IS,     Same  — Fees   1b. —Fees   can   not  be 

allowed  for  services  of  attorney-general  or 
of  assistants  engaged  by  him  in  action 
brought  to  recover  delinquent  taxes. — Peo- 
ple v.  Central  Pac.  R.  Co.,  105  Cal.  576,  596, 
38  Pac.  905. 


222;  People  ex  rel.  Garrison  v.  Clark,  72  Cat 
289,  13  Pac.  858. 


14.     IMamlMal  by— After  tei 

Dismissal  of  a  proceeding  can  not  be  made 
by  attorney-general  after  his  term  of  office 
has  expired. — People  ex  rel.  Warfleld  v.  Sut- 
ter St.  R.  Co.,  117  Cal.  604,  609,  49  Pac.  736. 


15.  Same— ^Action  by  relator. — Dismissal 
of  action  can  not  be  made  by  attorney- 
general  in  action  by  relator  commenced  and 
prosecuted  by  authority  and  with  consent 
of  attorney-general,  and  where  state  is  not 
interested  in  subject-matter. — People  ex  rel. 
Rondel  v.  North  San  Francisco  H.  &  R.  R. 
Assoc,  38  Cal.  564,  565;  People  ex  rel.  Van 
Valer  v.  Jacob,  2  Cal.  Unrep.   672,   12   Pac. 


1*.     Pvbllc    Miftuee— Actio*    to  abate. — 

Attorney-general  may  maintain  an  action 
on  his  own  information  without  Interven- 
tion of  private  relator. — People  ex  reL  Pix- 
ley  v.  Stratton,  25  Cal.  242,  247;  People  ex 
rel.  Pixley  v.  Davidson,  80  Cal.  379,  387; 
People  v.  Gold  Run  D.  &  M.  Co.,  66  Cal.  138, 
150,  56  Am.  Rep.  80,  4  Pac.  1152;  People  ex 
rel.  Robarts  v.  Beaudry,  91  Cal.  213.  220, 
27  Pac.  610;  People  v.  Truckee  L.  Co.,  116 
Cal.  397,  402,  39  I*  R.  A.  581,  49  Pac  374. 

17.  Quo  warranto— Actios  of. — Attorney- 
general  has  authority  to  bring  proceedings 
against  persons  who  usurp  offices  or  fran- 
chises, by  writ  of  quo  warranto  or  by  civil 
actions,  as  provided  by  Code  of  Civil  Pro- 
cedure— his  power  being  as  broad  under 
one  proceedings  as  under  the  other. — People 
ex  rel.  Attorney-General  v.  Dashaway  As- 
soc, 84  CaL  114,  120,  12  I*  R.  A.  117,  24 
Pac.  277. 


§  471.    SALARY  OF  ATTORNEY-GENERAL.     The  annual  salary  of  the 

attorney-general,  to  include  all  services  rendered  ex-officio  as  member  of  any 

board  or  commission  as  now  required,  or  which  may  be  hereafter  devolved  upon 

him  by  law,  is  six  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  87;  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  781.  In  effect  imme- 
diately. 


1.  Ataitloaai  salary  to  that  provided  to 
be  paid  attorney-general  may  be  allowed 
by  legislature  where  It  imposes  upon  him 
and  he  performs  services  not  within  duties 
of  his   office,   e.   g.,   acting:   as   member   of 


board  of  examiners. — Love  v.  Baehr,  47  CaL 
364,  370.  See  Green  v.  State,  51'  Cal.  577; 
Melone  v.  State,  51  Cal.  549,  560. 

Salary. — See   Const.    1879,   art.   V,    I  19,   1 
Henning-'s   General  Laws,   3d  ed.,   p.    xlvili. 


§472.  DEPUTIES  OF  ATTORNEY-GENERAL.  SPECIAL  COUNSEL. 
DUTIES  OF  ATTORNEY-GENERAL.  The  attorney-general  may  appoint  one 
assistant,  one  chief  deputy  and  seven  additional  deputies,  who  shall  be  civil 
executive  officers. 

[Salaries.]  The  annual  salary  of  the  assistant  shall  be  four  thousand  dol- 
lars ;  the  annual  salary  of  the  chief  deputy  shall  be  four  thousand  dollars ;  the 
annual  salary  of  two  of  such  additional  deputies  shall  be  three  thousand  three 
hundred  dollars  each,  and  the  annual  salary  of  five  of  such  additional  deputies 
shall  be  three  thousand  dollars  each.  Said  salaries  shall  be  paid  at  the  time 
and  in  the  same  manner  as  the  salaries  of  other  state  officers. 

[Special  counsel.]  The  attorney- general  shall  not  employ  special  counsel  in 
any  case  except  those  provided  in  section  four  hundred  seventy-four  of  the 
Political  Code. 

The  attorney-general  shall  have  charge,  as  attorney,  of  all  legal  matters  in 
which  the  state  is  in  any  wise  interested,  except  the  business  of  the  regents  of 
the  University  of  California  and  of  the  state  harbor  commissioners,  and  such 
other  boards  or  officers  as  are  now  by  law  authorized  to  employ  attorneys,  and 

1S4 


Ck  ID,  art.  VIII.]  ATTORNEY-GENERAL— -ESCHEATED  PROPERTY.  |§  473, 474 

no  board,  officer  or  officers,  or  employee  of  the  state,  except  said  regents  and 
said  harbor  commissioners  and  such  other  boards  and  officers  as  are  now  by  law 
authorized  to  employ  attorneys,  shall  employ  any  attorney  other  than  the 
attorney-general,  or  one  of  his  assistants  or  deputies,  in  any  matter  in  which 
the  state  is  interested ;  nor  shall  any  money  be  drawn  out  of  the  treasury,  or 
out  of  any  moneys  appropriated  out  of  the  treasury,  or  out  of  any  special  or 
contingent  fund  under  the  control  of  any  board,  officer  or  officers,  or  employee 
for  the  pay  of  any  legal  services  rendered  after  the  passage  of  this  act,  the  pro- 
visions of  any  existing  statute  to  the  contrary  notwithstanding,  excepting  as 
above  provided ;  provided,  that  whenever  a  district  attorney  in  any  county  of 
this  state  shall,  for  any  reason,  become  disqualified  from  conducting  any  crim- 
inal prosecution  within  such  county,  the  attorney-general  may  employ  special 
counsel  to  conduct  such  prosecution,  and  the  attorney's  fee  in  such  case  shall 
be  a  legal  charge  against  the  state;  provided,  further,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  or  deny  the  right  of  any  board,  officer,  or 
officers  or  employee  of  the  state  to  employ  or  engage  counsel  in  any  matter  of 
the  state,  after  first  having  obtained  the  written  consent  so  to  do  of  the  attorney- 
general. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  87;  March  19,  1891,  Stats,  and  Amdts.  1891,  p.  135;  March  16,  1896, 
Stats,  and  Amdts.  1895,  p.  66;  amendment  became  law  under  constitu- 
tional provision  without  governor's  approval,  March  4,  1907,  Stats,  and 
Amdts.  1907,  p.  89,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  26;  March  25, 
1909,  Stats,  and  Amdts.  1909,  p.  761;  April  3,  1911,  Stats,  and  Amdts. 
1911,  p.  587;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  945;  May  14, 
1917,  Stats,  and  Amdts.  1917,  p.  529.     In  effect  July  27,  1917. 

ATTORNEY-GENERAL — ASSISTANT  him  are  largely  clerical   in   character   and 

AND  DEPUTIES.  possible   of   performance    by    other   than    a 

,  „       ,.  ,A.    A. .  ..  .  licensed  attorney. — U'Ren  v.  State  Board  of 

1.  Compliance  with  this  section  is  not  a  pre-      ContPol>  81  CaL  App>  6f  159  Pac>  615 

requisite. 

1  Di^ualitication  of  district  attorney-Court  ^"ETlT^^^ 

has  no  power  to  appoint.  counsel  in  his  place.    The  only  provision  is 

3.  Eminent  domain.  for  the  appearance  of  attorney-general   or 

As  to  dmtle*  of  attoraey-semenl,   mder  his  deputy  or  special  counsel  appointed  by 

thai   seettoa,    to    laotttute    proceedings    to  him    under    this    section. — Toland    v.    Ven- 

toTe  the  eaekeat  of  real  property  adjudged  tura  Co.,  135  Cal.   412,   414,   67   Pac.   498. 
n«  emforeed,  wkerc  held  te  violation  of  the  3,     Eminent    domain,    In— Dnty    of   attor- 

•et  of  Mny  10,  1018,  see  Stats,  and  Amdts.  aey-g^neral  to  appear  for  state,  and  when 

1)13,  p.  207.  he  so  appears  state  is  in  court  same  as  reg> 

1.    Compliance  with  tnto  section  to  not  a  ularly  summoned  and  jurisdiction  of  court 

prereqntoite  to  the  employment  of  an  attor-  Is   complete. — California   A   N.    R.   v.   State, 

&«7  at  law  where  the  services  required  of  1  Cal.  App.  142,  81   Pac.   971,   972. 

§473.  OFFICIAL  BOND.  The  attorney-general  must  execute  an  official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March  12,  1872. 

Ottetal  nnnd  of  attorney-arenerak — See,  post,  §  947  et  seq. 

§471  ATTORNEY-GENERAL  TO  ASCERTAIN  AND  BRING  ACTION 
FOR  RECOVERY  OF  PROPERTY  THAT  SHOULD  ESCHEAT  TO  THE 
STATE.  It  shall  be  the  duty  of  the  attorney-general  to  institute  investigation 
for  the  discovery  of  all  real  and  personal  property  which  may  have  or  should 
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escheat  to  the  state,  and  for  that  purpose  shall  have  full  power  and  authority  to 
cite  any  and  all  persons  before  any  of  the  superior  courts  of  this  state  to 
answer  investigations  and  render  accounts  concerning- said  property,  real  or 
personal,  and  to  examine  all  books  and  papers  of  any  and  all  corporations. 
When  any  real  or  personal  property  shall  be  discovered,  which  should  escheat 
to  the  state,  the  attorney-general  must  institute  suit  in  the  superior  court  of 
the  county  where  said  property  shall  be  situated,  for  the  recovery,  to  escheat 
the  same  to  the  state.  The  proceedings  in  all  such  actions  shall  be  those  provided 
for  in  title  eight,  part  three,  Code  of  Civil  Procedure.  The  attorney-general 
may,  for  the  purposes  and  objects  of  this  section,  employ  counsel  to  act  in  his 
place  and  stead  for  the  discovery  and  recovery  of  both  personal  and  real  prop- 
erty, and  in  such  proceedings,  both  in  investigation  for  discovery  or  proceedings 
for  recovery,  such  counsel  so  employed  shall  have  the  power  and  authority  of 
the  attorney-general.  The  compensation  for  services  of  such  counsel  shall  be 
determined  by  the  board  of  examiners,  and  paid  out  of  the  sums  so  found  to 
be  escheated  and  recovered  to  the  state,  and  not  otherwise ;  provided,  that  the 
state  .of  California  shall  in  no  case  be  responsible  for  any  charges  for  attorney 
fees  for  suits  prosecuted  under  this  act,  but  the  attorney-general  is  hereby 
authorized  to  pay  to  the  person  or  persons  discovering  the  same  the  costs  and 
charges  of  prosecuting  any  suit  or  suits  under  this  act,  a  sum  not  in  any  case 
exceeding  ten  per  cent  of  the  sums  actually  received  as  provided  in  this  act. 

History:    Enacted  April  1,  1876,  Code  Amdts.  1875-6,  p.  15;  amended 
April  3,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  pp.  18,  19. 

ESCHEATED  PROPERTY.  general  before  proceedings  are  commenced 

^^  Is  not  required  by   this  section. — People  v. 

1.  Escheated  property— When  vests.  Hlbernia  S.  &  L.  Soc,  72  Cal.  21,  26.  18  Pac 

2.  Same — Action  for  discovery  of.  48;  People  v.  German  S.  &  L.  Soc,  72  Cal. 

3.  Same — Only  judgment  under  this  section.  **.  IS  Pac  51. 


A.  to  escheated  estate.,  see,  ante,  §  41.  *    lfta^Ta"l>r  '"^T  "iW  **      Af 

tioB    is    that    person    cited   has   or    has  not 

1.  Koefceatcd  property  does  not  vest  in  fully  and  falrly  answered  questions  pro- 
state  without  an  action.  This  applies  to  poUnded  to  him  and  if  ordered  to  render 
personal  as  well  as  to  real  property  (Beat-  anyf  rendered  full,  true  and  Just  accounts, 
ty,  C.  J..  Henshaw,  J.,  dis.).— Estate  of  and  lf  go  ordered  has  submitted  his  books 
Miner,  143  Cal.  194,  198,  76  Pac.  968.  and    papers    without    concealment. — People 

2.  Same— -Actloa  for  discovery  of. — Sub-  v.  Hibernla  S.  &  L.  Soc,  72  CaL  21,  26, 
mission  of  books  and  papers   to  attorney-  IS  Pac.  48. 

§  475.  CLERKS,  REPORTER  AND  STENOGRAPHERS  OF  ATTORNEY- 
GENERAL.  SALARIES.  The  attorney- general  may  appoint  two  clerks,  one 
phonographic  reporter,  one  service  agent,  and  six  stenographers  for  his  office. 

[Salaries.]  The  annual  salary  of  each  of  said  clerks  and  of  the  phonographic 
reporter  and  of  the  service  agent  shall  be  one  thousand  eight  hundred  dollars; 
the  annual  salary  of  five  of  said  stenographers  shall  be  one  thousand  five  hun- 
dred dollars ;  the  annual  salary  of  one  of  said  stenographers  shall  be  one  thou- 
sand two  hundred  dollars.  Said  salaries  shall  be  paid  at  the  same  time  and  in 
the  same  manner  as  the  salaries  of  state  officers  are  paid. 

[Civil  service  officers.]  The  clerks,  the  phonographic  reporter,  the  service 
agent,  and  the  stenographers  shall  be  civil  executive  officers. 

[Who  not  civil  service  officers.]  The  service  agent  and  two  of  said  stenog- 
raphers, to  be  designated  by  the  attorney-general,  shall  be  exempted  from  the 
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provisions  of  the  civil  service  act  and  shall  hold  their  positions  during  the 
pleasure  of  the  attorney-general. 

History:  Enacted  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  219; 
amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  181;  March  16, 
1896,  Stats,  and  Amdts.  1895,  p.  65;  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  107;  amendment  became  law  under  constitutional  provision 
without  governor's  approval  March  4,  1907,  Stats,  and  Amdts.  1907, 
p.  89,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  26;  March  25,  1909,  Stats, 
and  Amdts.  1909,  p.  752;  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  588; 
June  14,  1913,  Stats,  and  Amdts.  1913,  p.  946;  June  4,  1915,  Stats,  and 
Amdts.  1915,  p.  1166;  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  515. 
In  effect  July  27,  1917, 


ABTICLE  IX. 

STJBVEYOR-GENERAL. 

|483.  General  duties. 

|  484.  Salary  of  surveyor-general 

I  485.  Appointments  of  surveyor-general — Salaries* 

§  486.  Salary  of  clerks. 

1 487.  Official  bond. 

§483.    GENERAL  DUTIES.    It  is  the  duty  of  the  surveyor-general : 

1.  To  discharge  the  duties  relating  to  the  public  lands  imposed  upon  him  by 
title  eight,  of  part  three,  of  this  code ; 

2.  When  required,  to  survey  and  mark  the  boundary  lines  of  counties,  cities, 
villages,  and  towns ; 

3.  To  report  to  the  governor  at  the  time  prescribed  in  section  three  hundred 
and  thirty-two  of  this  code :  1.  A  statement  of  the  progress  made  in  the  execu- 
tion of  the  surveys  enjoined  on  him  by  law ;  2.  An  estimate  of  the  aggregate 
quantity  of  land  belonging  to  the  state,  and  the  best  information  he  may  be 
able  to  obtain  as  to  the  characteristics  of  the  same ;  3.  An  estimate  of  the  aggre- 
gate quantity  of  all  land  used  for  or  adapted  to  tillage  and  grazing  within  each 
county  of  the  state ;  4.  An  estimate  of  the  number  of  horses,  cattle,  sheep,  and 
swine  within  each  county  of  the  state ;  5.  An  estimate  of  the  quantity  of  wheat, 
rye,  corn,  potatoes,  grapes,  and  other  agricultural  and  horticultural  produc- 
tions of  the  two  preceding  years,  together  with  his  views  as  to  the  presence, 
cause,  and  remedy  of  any  diseases  or  other  malady  preventing  full  and  perfect 
productions ;  6.  An  estimate  of  the  quantity  of  all  mineral  lands  within  each 
county  of  the  state,  and  the  quantity  and  value  of  each  mineral  produced  dur- 
ing the  two  preceding  years,  together  with  a  description  of  the  localities  in 
which  such  minerals  may  be  found;  7.  All  facts  in  his  opinion  calculated  to 
promote  the  development  of  the  resources  of  the  state ; 

4.  To  require  county  surveyors  and  assessors  to  collect  and  transmit  to  him, 
at  such  times  as  he  may  direct,  information  relative  to  the  subject  matter  of 
his  biennial  reports ; 

5.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued  from 
his  office; 
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6.  To  perform  such  other  duties  as  may  be  required  of  him  by  law. 

History:    Enacted  March  12,  1872. 


SUBVEYOE-GENEBAL. 

1.  Liable  for  fees  not  collected. 

2.  Personal  service  not  necessary. 

Election  of  sarveyor-ffeaeraL — See,  ante, 
§349. 

Impeacament    of    snrveyor-ffeaeral.  —  See 

Const.  1879,  art.  IV,  §  18,  1  Henning-'s  Gen- 
eral Laws,  8d  ed.,  p.  xli. 

Office  may  be  abollaaed. — See  Const.  1879, 
art  V,  §  19,  1  Henning-'s  General  Laws,  3d 
ed.,   p.   xlviii. 

Public  lands. — See,  post,  §|  3395-3574  and 
notes. 


1.  Liable    for     fees    Mot    collected. — For 

failure  to  collect  and  account  for  fees  fixed 
by  law,  surveyor-general  Is  liable  on  his 
bond. — People  v.  Gardner,  55  Cal.  304,  306. 

2.  Personal  oervice  not  accessary. — Per- 
sonal service  by  surveyor-general  or  deputy 
Is  not  required  in  fixing  common  boundaries 
and  common  corners  of  counties.  It  is  only 
intended  that  survey  be  made  under  his  di- 
rection and  supervision  and  when  completed 
have  his  official  sanction  and  approval. — 
Rice  v.  Trinity  Co..  110  Cal.  247,  250,  42 
Pac.  809. 


§484.  SALARY  OF  SURVEYOR-GENERAL.  The  annual  salary  of  the 
surveyor-general,  for  all  services  rendered  in  any  capacity  whatsoever,  is  five 
thousand  dollars. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  5;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
87;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  686.  In  effect  imme- 
diately. 

Salary  of  •arveyor-areaeral,  see  Const.  1879,  art.  V,  §  19,  1  Henning-'s  General  Laws,  Sd 
ed.,  p.  xlviii. 


§  485.    APPOINTMENTS  OF  SURVEYOR-GENERAL.    SALARIES.    The 

surveyor-general  may  appoint  a  deputy  surveyor-general,  who  shall  be  ex 
officio  deputy  register  of  the  state  land  office,  and  one  assistant  surveyor-gen- 
eral, who  shall  be  ex  officio  assistant  register  of  the  state  land  office,  and  three 
clerks,  all  of  whom  shall  be  civil  executive  officers.  The  annual  salary  of  the 
deputy  surveyor-general,  including  his  services  as  ex  officio  deputy  register  of 
the  state  land  office,  is  three  thousand  dollars.  The  annual  salary  of  the  assist- 
ant surveyor-general,  including  his  services  as  ex  officio  assistant  register  of  the 
state  land  office,  is  two  thousand  two  hundred  and  fifty  dollars.  The  annual 
salary  of  each  clerk  to  the  surveyor-general  is  eighteen  hundred  dollars.  The 
said  salaries  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the 
salaries  of  other  state  officers. 

•[Repealing  clause.]    Sec.  2.    All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  5;  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  415; 
March  22,  1905,  Stats,  and  Amdts.  1906,  p.  784;  March  24,  1909,  Stats, 
and  Amdts.  1909,  p.  586;  March  21,  1911,  Stats,  and  Amdts.  1911,  p.  426. 
In  effect  Immediately. 

§  486.     SALARY  OF  CLERKS.    The  annual  salary  of  each  clerk  in  the  office 

of  the  surveyor- general  is  sixteen  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  6;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  87. 

158 


Ck.  in,  art.  X.]     REGISTER  OF  LAND  OFFICE— DITTIES  AND  DEPUTIES,  ETC.    99  487-500 

§487.    OFFICIAL  BOND.     The  surveyor-general  must  execute  an  official 
bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March  12,  1872. 
Oflelal  bond  of  •wnreyor-sreaeral. — See,  post,  I  947  et  seq. 


ARTICLE  X. 

BE&I8TEB  OF  THE  STATE  LAND  OFFICE. 

f  497.  Register  and  deputy. 
I  498.  Duties  of  register. 
§  499.  Salary    of  register.  [Bepealed.] 
I  500.  Salary  of  clerks. 
1 501.  Fees  of  register. 
'    *  502.  Official  bond. 

§  487.  REGISTER  AND  DEPUTY.  The  surveyor-general  is  ex  officio  reg- 
ister, and  the  deputy  surveyor-general  is  ex  officio  deputy  register,  of  the  state 
land  office. 

History:    Enacted  March  12,  1872. 

SUBVEYOE-GENERAL  EX  OFFICIO  Bernhard  v.  Wall,  —  Cal.  — ,  194  Pac.  1040, 

REGISTER.  1045. 

L  Surveyor-general  is  ex  officio  register  of  tho  *    »*■*«  — Act     of     depots-Immaterial 

land  office.  whether    contest    Is    initiated    in    office    of 

9  a.  #  a       4-  register    or    surveyor-general    as    affecting 

t.  Same— Acts  of  deputy.  validity  of  an  order  made  by   deputy   who 

1.    Sarrej-or-a-eaeral  to  ez  0jbcIo  regiater  signed  and   sealed   same   for   both   register 

•f  the  la»d  •fltec. — The  surveyor-general  Is  and  surveyor-general. — Espinosa  v.  Phelan, 

ez  officio  register  of  the  state  land  office. —  77  Cal.  100,  101,  19  Pac.  188. 

§488.  DUTIES  OF  REGISTER.  The  duties  of  [the]  register  are  prescribed 
in  title  eight  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 
Datiea  mi  xerlater. — See,  post,  SI  8895-8574  and  notes. 

§499.    SALARY  OF  REGISTER.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  6;  repealed  March  25,  1880,  Code  Amdts.  1880  (Pol. 
C.  pt),  p.  2;  re-repealed  April  23,  1880,  Code  Amdts.  1880  (PoL  C.  pt), 
p.  88. 

§600.  SALARY  OF  CLERKS.  The  register  of  the  state  land  office  may 
appoint  three  clerks,  all  of  whom  shall  be  civil  executive  officers.  The  annual 
salary  of  each  clerk  in  the  register's  office  is  eighteen  hundred  dollars.  Said 
salary  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the  salaries  of 
other  state  officers. 

{Repealing  clause.]    Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this  act 

are  hereby  repealed. 

History:     Enacted  March  12,  1872;   amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  5;  April  23,  1880,  Code  Amdts.  1880   (Pol.  C.  pt), 
p.  87;  March  20,  1911,  Stats,  and  Amdts.  1911,  p.  402.    In  effect  imme- 
diately. 
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§  501.  FEES  OF  REGISTER.  The  register  of  the  state  land  office  for  serv- 
ices performed  in  his  office  must  charge  and  collect  the  following  fees;  For 
each  certificate  of  purchase  or  duplicate,  three  dollars ;  for  each  patent  or  cer- 
tified copy  of  record,  five  dollars ;  for  certifying  a  contested  case  to  the  superior 
court,  ten  dollars ;  for  copies  of  papers  in  his  office,  twenty  cents  per  folio  and 
one  dollar  for  certificate  with  the  seal  attached;  and  such  other  fees  as  may  be 
allowed  by  law.  All  fees  received  by  the  register  shall  be  paid  into  the  state 
treasury  on  the  first  Monday  of  each  and  every  month  and  placed  to  the  credit 
of  the  general  fund., 

History:  Enacted  March  12,  1872;  amended  March  12,  1907,  Stats, 
and  Amdts.  1907,  p.  240,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  26.  in  effect 
immediately. 

1.     Payment  of  fee  of  rea-tste^— Contested  quired    to    act—Sherman    ▼.    Wright.    1SS 

application  to  purchase. — Prepayment  of  fee  Cal.  539,  541,  65  Pac.  1096. 

on  contested  application  to  purchase  state  As  to  disposition  of  fees  of  rea-iater  of 

lands  must  be  made  or  register  is  not  re-  state  lands,  see,  post,  8  3674. 

§  502.  OFFICIAL  BOND.  The  register  must  execnte  an  official  bond  in  the 
snm  of  ten  thousand  dollars. 

History:    Enacted  March  12,  1872. 
Official  toad  of  resistor  of  state  lands,  see,  post,  §8  957-986  and  notes. 


ARTICLE  XL 

OF  THE  SUPERINTENDENT  OP  PUBLIC  INSTRUCTION. 

§  512.  Duties. 

§  513.  Salary  of  superintendent  of  public  instruction. 

§  514.  Assistants  to  superintendent  of  public  instruction. 

§  515.  Salaries  of  such  assistants — Salary  of  clerks  of  superintendent  of  public  instruction. 

I  515 [a].  Superintendent  of  public  instruction;  appointees  and  salaries. 

|  516.  Traveling  expenses  superintendent  public  instruction. 

§  517.  Official  bond. 

§  512.    DUTIES.    The  duties  of  the  superintendent  of  public  instruction  are 
prescribed  in  title  three  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

As  to  duties  an*  powers  of  supcrlatcBdeBt  of  pwbllc  instraetloB,  see,  post,  M  1582,   15SS 
and  notes. 

§513.    SALARY  OF  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

The  annual  salary  of  the  superintendent  of  public  instruction  shall  be  the 

same  as  that  of  the  secretary  of  state,  namely  [,]  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  1,  187$,  Code 
Amdts.  1877-8,  p.  5;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  604. 
In  effect  from  and  after  passage. 

As  to  travellns;  expenses  of  superistendcat  of  public  lastructiou,  see,  post,  8  516. 

§514.    ASSISTANTS  TO  SUPERINTENDENT   OF  PUBLIC   INSTRUC- 
TION.    The  superintendent  of  public  instruction  may  appoint  one  deputy 
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superintendent  of  public  instruction,  one  statistician,  one  bookkeeper  and  one 

secretary,  all  of  whom  shall  be  civil  executive  officers. 

History:  Enacted  March  12,  1872;  amended  March  5,  1887,  Stats, 
and  Amdts.  1887,  p.  14;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1332. 
In  effect  July  27,  1919. 

§515.    SALARIES  OF  SUCH  ASSISTANTS.     The  annual  salary  of  the 

deputy  superintendent  of  public  instruction  shall  be  the  same  as  the  annual 

salary  of  the  deputy  secretary  of  state,  namely,  three  thousand  dollars.    The 

annual  salary  of  the  statistician  shall  be  two  thousand  four  hundred  dollars. 

The  annual  salary  of  the  bookkeeper  shall  be  two  thousand  one  hundred  dollars. 

The  annual  salary  of  the  secretary  shall  be  one  thousand  eight  hundred  dollars. 

History:  Original  section  enacted  March  12,  1872;  repealed  April  1, 
1878,  Code  Amdts.  1877-8,  p.  5;  re-enacted  April  23,  1880,  Code  Amdts. 
1880  (Pol.  C.  pt.)t  p.  87;  amended  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  454;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1332.  In  effect 
July  27,  1919. 

§  515[a].  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION ;  APPOINTEES 
AND  SALARIES.  The  superintendent  of  public  instruction  may  appoint  a 
statistician,  a  clerk  and  stenographer,  and  a  text-book,  all  of  whom  shall  be 
civil  executive  officers.  The  annual  salary  of  the  statistician  shall  be  two  thou- 
sand  dollars.  The  annual  salary  of  the  clerk  and  stenographer  shall  be  six- 
teen hundred  dollars.  The  annual  salary  of  the  text-book  clerk  shall  be  six- 
teen hundred  dollars.  Said  salaries  shall  be  payable  in  the  same  manner  as 
salaries  of  other  state  officers  are  paid. 

History:  Enacted  by  way  of  amendment  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  192.  It  Is  doubtful  whether  this  provision  takes  the 
place  of  the  enactment  of  1880  given  above,  and  for  that  reason  both  are 
here  inserted. 

§  516.  TRAVELING  EXPENSES  SUPERINTENDENT  PUBLIC  INSTRUC- 
TION. The  actual  traveling  expenses  of  the  superintendent,  not  exceeding  ten 
hundred  dollars  annually,  must  be  audited  by  the  board  of  examiners,  and  paid 
out  of  the  general  fund  in  the  state  treasury. 

History:  Enacted  March  12,  1872;  amended  April  23>  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  87. 

Am  to  rtate  board  of  examiners*  see,  post,  88  654  et  seq. 

§  517.  OFFICIAL  BOND.  The  superintendent  must  execute  an  official  bond 
in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March  12,  1872. 
A*  to  teat  of  aaaorlatemdeat  of  pablie  instruction*  see,  post,  88  947-988  and  notes. 
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ABTICLE  Xn. 

SUPERINTENDENT  OP  STATE  PRINTING. 
f  526.  General  duties  of. 
I  527.  Number  of  documents  to  be  printed. 
§  528.  Laws  and  journals  to  be  printed. 
$  529.  Manner  and  style  of  printing. 
|  530.  Appointment  of  superintendent  of  state  printing. 
1  |  531.  Specific  duties  of. 

|  532  Letting  of  contracts  for  paper. 

§  533.  Ruling,  folding,  stitching,  and  binding;  contracts  for. 

|  534.  Salaries  of  superintendent  and  deputy. 

$  535.  Purchasing  machinery. 

§  536.  Contingent-expense  fund. 

|  537.  Treasurer  may  advance  money  for  wages,  when. 

|  538.  Maps,  etc.,  engraving  and  lithographing,  etc 

|  539.  Printing  bills. 

|  540.  State  printing  fund. 

§  526.  GENERAL  DUTIES  OF.  It  is  the  duty  of  the  superintendent  of 
state  printing : 

1.  [To  print  laws.]  To  print  the  laws,  including  initiative  measures  adopted 
by  the  people,  prefixing  to  the  text  of  each  act  the  date  of  approval  or  adoption 
and  that  date  of  going  into  effect  of  such  act;  the  journals  of  the  legislature; 
reports  of  state  officers ;  public  documents  ordered  to  be  printed  by  the  legis- 
lature ;  blanks  for  the  officers  and  departments  of  the  state  government ;  bills, 
resolutions,  and  other  printing  which  may  be  ordered  by  either  of  the  two 
houses  of  the  legislature,  and  all  other  public  printing  for  the  state,  unless 
otherwise  expressly  ordered  by  law. 

2.  [Directory  of  state  officers.]  To  publish,  prefixed  to  each  volume  of  the 
statutes  the  constitution  of  the  state  and  the  name  and  place  of  residence  of 
the  governor  and  other  executive  officers  of  the  state,  lieutenant-governor,  sen- 
ators and  members  of  the  assembly,  the  presiding  officers  of  the  senate  and 
assembly,  and  of  the  commissioners  of  the  state  of  California  residing  out  of 
the  state  and  in  office  at  the  time  of  such  publication;  the  certificate  of  the 
secretary  of  state  showing  what  acts,  or  sections  or  parts  of  acts,  of  the  legis- 
lature are  delayed  from  going  into  effect  by  a  referendum  petition  properly 
certified  and  filed  in  his  office ;  and  the  certificate  of  the  secretary  of  state  show- 
ing the  result  of  any  election  upon  any  question  submitted  to  the  electors  of  the 
state  within  two  years  next  preceding  by  either  initiative  or  referendum 
petition. 

3.  [Other  duties.]  To  perform  the  duties  required  by  the  provisions  of  article 
twelve,  chapter  two,  title  one,  part  three,  of  this  code,  and  such  other  duties 
as  are  imposed  upon  him  by  law. 

4.  [Time  book.]  He  shall  keep  in  his  office,  open  to  public  inspection,  a  time 
book,  containing  the  name  of  every  employee  connected  with  the  state  printing 
office,  the  tjme  employed,  the  rate  of  wages,  and  amount  paid ;  and  he  shall  cer- 
tify, under  oath,  to  the  correctness  of  all  claims  for  services  rendered  and 
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materials  furnished,  which  certificate  shall  be  attached  to  and  presented  with 
each  claim  that  shall  be  presented  to  the  state  board  of  control  for  allowance, 
and  no  such  claim  shall  be  certified  or  allowed  unless  it  be  fully  itemized. 

5.  [To  file  bids.]  He  shall  file  in  the  office  of  the  secretary  of  state,  all  pro- 
posals, bids,  contracts,  bonds,  and  other  papers  appertaining  to  the  awarding 
of  contracts  now  in  his  possession,  or  which  may  hereafter  come  into  his  posses- 
sion, retaining  in  his  office  copies  of  the  same ;  and  the  secretary  of  state  shall 
promptly  furnish  the  state  board  of  control,  for  their  use,  certified  copies  of  all 
such  papers. 

6.  [Orders  for  printing.]  All  printing  required  by  any  of  the  state  depart- 
ments, boards,  or  any  state  officer,  for  the  state,  the  order  for  the  same  shall  be 
made  out  upon  a  printed  blank,  with  voucher  attached  to  be  furnished  by  the 
superintendent  of  the  state  printing,  and  forwarded  to  the  office  of  said  super- 
intendent, who  shall  enter  upon  a  book  kept  in  his  office  for  that  purpose,  a 
transcript  of  said  orders ;  and  shall  return  with  the  work,  when  completed,  to 
the  person  ordering  the  same,  the  original  order,  with  duplicate  voucher 
attached;  said  voucher  to  be  signed  by  the  person  receiving  the  work,  and 
returned  to  the  superintendent  of  state  printing,  and  both  original  and  duplicate 
orders  shall  be  kept  on  file  in  his  office,  and  shall  be  a  sufficient  voucher  for 
said  work.  The  superintendent  of  state  printing  shall  enter  upon  a  book  to  be 
kept  for  said  purpose,  the  name,  quantity,  and  weight  of  paper  used  for  each 
order  printed. 

[Quality  of  materials  furnished  under  contract.]  He  shall  also  certify,  under 
oath,  that  all  materials,  stock,  and  paper  furnished  the  office  under  contracts, 
are  of  the  quality,  kind  and  weight  required  by  such  contracts,  and  no  claim 
arising  under  any  contract  shall  be  allowed  or  paid  unless  accompanied  by  such 
certificate.  He  shall  also,  retain  and  file  in  his  office  one  copy  or  sample  of 
each  blank,  circular,  pamphlet,  book,  legislative  bill,  file,  or  report,  of  any  other 
work  emanating  from  the  state  printing  office,  excepting  blank  books,  of  which 
he  shall  file  only  sample  sheets,  said  copies  or  samples  shall  bear  a  uniform 
number  and  date  with  the  voucher. 

7.  [Legislative  printing.]  No  printing  for  the  senate  or  the  assembly,  or  any 
committee  of  the  same,  shall  be  executed  except  upon  an  official  order  of  the 
secretary  or  chief  clerk  respectively  transmitted  to  him. 

8.  [Receipts.]  The  receipts  of  the  respective  sergeant-at-arms  or  the  secre- 
tary or  chief  clerk  of  the  senate  and  assembly  shall  be  a  sufficient  voucher  to 
the  superintendent  of  state  printing  for  all  work  done  for  either  house. 

9.  [Bill-filing  room.]  To  maintain  a  bill-filing  room  for  the  senate  and  assem- 
bly, to  file  all  bills,  resolutions,  journals  and  such  other  pagers  as  may  be  ordered 
by  either  the  senate  or  assembly ;  to  place  all  such  bills,  resolutions,  journals 
and  other  papers  in  proper  binders  for  the  use  of  the  members  of  the  legisla- 
ture, and  to  perform  such  other  duties  in  connection  with  the  filing  and  distri- 
bution of  such  bills,  resolutions,  journals  and  other  papers  as  may  be  required 
by  law,  or  the  rules  or  special  orders  of  either  house  of  the  legislature. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  16;  April  1,  1878,  Code  Amdts.  1877-8,  p.  7;  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1145;  April  14,  1915,  Stats,  and  Amdts. 
1915,  j?.  56.    In  effect  August  8,  1915. 
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STATE  PRINTER. 

1.  State  printer  is  executive  officer. 

2.  May  be  legislated  out  of  office. 

3.  Power  creating  office  mar  abolish  it. 

4.  Power  of  state  over  its  officers  and  agents 

unlimited. 

A»  to  farther  duties  of  state  printer,  see, 
lost,  |  631. 

Am  to  «uperrl»loB  of  Printing;  expert,  see, 
post,   §  679. 

As  to  the  printing;  of  public  reports,  see, 
ante,    §S  332-337. 

< 

As  to  each  house  of  the  legislature  pub- 
lishing;   n    Journal    of    Its    proceeding;*,    see 

Const.  1879,  art.  IV,   1 10,  1  Henningr's  Gen- 
eral Laws,  3d  ed.,  p.  xl. 

As  to  publication  of  amendments  to  con- 
stitution, see  Const.  1879,  art.  XVIII,  f  1,  1 
Hennlngr's  General  Laws,  3d  ed.,  p.  xcix. 


1.  State    printer  Is   an    executive   ©Ulcer 

but  his  office  Is  not  provided  for  in  the  con- 
stitution.— Code  Commissioners'  Notes. 

2.  Incumbent  of  ofllce  created  by  legis- 
lature may  be  legislated  out  of  office  dur- 
ing term  for  which  he  was  elected. — People 
ex  rel.  Dickenson  v.  Banvard,  27  Cal.  470, 
475. 

S.  Power  to  abolish  an  ofllce  by  same  au- 
thority that  created  It  and  fix  its  term, 
and  thus  to  remove  the  incumbent,  is  well 
settled. — Ford  v.  Harbor  Commissioners,  81 
Cal.  19,  27,  22  Pac.  278. 

4.  Power  of  state  over  Its  officer*  and 
agents  Is  unlimited  except  by  constitutional 
limitations.  In  absence  of  any  constitu- 
tional prohibition,  or  affirmative  provision 
fixing  term  of  office  of  any  officer,  or  his 
compensation,  legislature  may  change  such 
term  of  compensation  even  while  officer  is 
in  office. — Spring  Valley  W.  W.  v.  San 
Francisco,  61  CaL  18. 


§  527.  NUMBER  OF  DOCUMENTS  TO  BE  PRINTED.  Whenever  any  mes- 
sage or  document,  in  book  form,  is  ordered  printed  by  either  house,  four  hun- 
dred and  eighty  copies  thereof,  in  addition  to  the  number  ordered,  must  be 
struck  off  and  retained  in  sheets,  and  bound  with  the  journals  of  the  house 
ordering  the  same,  as  an  appendix.  Of  bills  ordered  printed,  when  the  number 
is  not  fixed  in  the  order,  there  must  be  printed  two  hundred  and  forty  copies. 

History:    Enacted  March  12,  1872. 

§  528.    LAWS  AND  JOURNALS  TO  BE  PRINTED.    There  must  be  printed 
of  the  laws  of  each  session  of  the  legislature,  twenty-two  hundred  and  fifty 
copies,  in  English,  to  be  deposited  with  the  secretary  of  state,  who,  after  retain- 
ing a  sufficient  number  of  said  volumes  for  distribution,  in  accordance  with 
the  provisions  of  section  four  hundred  and  nine  of  the  Political  Code,  shall 
deposit  one  hundred  and  fifty  copies  with  the  state  librarian;  the  remaining 
copies  to  be  sold  at  a  price  not  to  exceed  three  dollars  per  bound  volume ;  the 
moneys  thus  received  to  be  paid  into  the  state  treasury  at  the  end  of  each  month, 
as  other  fees  are  paid  by  the  secretary  of  state,  and  for  the  same  purposes.  When- 
ever any  bill,  joint  of  concurrent  resolution,  is  passed  to  enrollment,  by  either 
the  senate  or  assembly,  the  committee  on  enrollment  of  the  house,  in  which 
the  bill,  joint  or  concurrent  resolution  originated,  shall  transmit  the  same, 
without  delay,  to  the  superintendent  of  state  printing,  who  shall  receipt  for  all 
such  bills  and  resolutions,  and  proceed  at  once  to  have  the  same  printed,  in  the 
order  in  which  received,  in  the  measure  prescribed  by  law  for  the  statutes.    So 
soon  as  printed,  one  copy,  with  proper  blanks  for  the  signatures  of  the  officers 
whose  duty  it  is  to  sign  enrolled  bills,  shall  be  printed  on  bond  paper,  which, 
together  with  the  engrossed  bill,  shall  be  sent  to  the  committee  on  enrollment 
of  the  house  in  which  the  bill  originated.    Said  committee  shall  compare  such 
copy  with  the  engrossed  bill,  and  if  it  is  found  to  be  correct  shall  present  it  to 
the  proper  officers  for  their  signatures.    When  such  officials  shall  have  signed 
their  names,  thereon,  as  required  by  law,  it  shall  be  an  enrolled  bill,  and  shall 
be  transmitted  to  the  governor  for  his  approval.    If  the  same  is  signed  by  the 
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governor  and  becomes  a  law,  the  printed  law  shall  go  to  the  secretary  pf  state 
and  become  the  official  record. 

2.  Whenever  a  law  is  signed  by  the  governor,  official  notice  shall  be  for- 
warded, in  writing,  to  the  superintendent  of  state  printing  of  the  fact.  Upon 
the  receipt  of  said  official  notice,  the  superintendent  of  state  printing  shall 
cause  to  be  printed,  for  the  use  of  the  legislature,  two  hundred  and  forty  copies 
of  said  law,  joint  or  concurrent  resolution,  to  be  distributed,  one-third  to  the 
senate  and  two- thirds  to  the  assembly,  the  sergeant-at-arms  of  the  respective 
houses  to  receipt  to  the  superintendent  of  state  printing  for  the  same,  whose 
receipt  shall  be  a  proper  voucher  for  the  work. 

[Number  printed.  Spanish  and  English.]  He  shall  also  cause  to  be  printed 
the  requisite  number  of  sheets  to  make  the  number  of  copies  of  the  statutes 
required  by  law  to  be  printed,  the  one  composition  of  type  to  answer  the  purpose 
of  printing  the  three  editions ;  and  of  such  laws,  resolutions,  and  memorials  as 
may  be  designated  by  the  legislature,  two  hundred  and  forty  copies  in  Spanish. 
Of  the  journals  and  appendices  of  the  senate  and  assembly  there  must  be  printed 
seven  hundred  and  fifty  copies,  in  one  volume  or  more,  as  may  be  required  by 
the  size  thereof. 

[Indexing  and  binding.]  The  superintendent  of  state  printing  shall  have  the 
laws,  journals  of  senate  and  assembly,  and  the  appendices  thereto,  properly 
indexed  and  bound,  the  laws  in  full  law  sheep  binding,  and  journals  and  appen- 
dices in  half  law  sheep  binding,  marble  sides,  and  deliver  the  same  to  the 
secretary  of  state  for  distribution  as  soon  as  practical  [practicable]  after  the 
final  adjournment  of  the  legislature,  and  the  receipt  of  the  secretary  of  state 
Bhall  be  his  voucher  therefor. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1876-6,  pp.  17,  18;  April  1,  1878,  Code  Amdts.  1877-8,  pp.  9,  10; 
amended  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  266. 

§529.    MANNER  AND  STYLE  OF  PRINTING.     The  superintendent  of 

state  printing  shall  decide  upon  the  style  and  manner  of  printing  all  laws  and 

other  state  documents. 

History:  Enacted  March  12,  1872;  amended  January  13,  1897,  Stats, 
and  Amdts.  1897,  p.  1;  amended  June  16,  1918,'  Stats,  and  Amdts.  1913, 
p.  1132.    In  effect  August  10,  1913. 

§630.    APPOINTMENT  OF  SUPERINTENDENT  OF  STATE  PRINTING. 

The  superintendent  of  state  printing  shall  be  appointed  by  the  governor  of  the 
state,  with  the  advice  and  consent  of  the  senate,  and  hold  office  at  the  pleasure 
of  the  governor.  He  shall  be  a  competent,  practical  printer,  and  before  enter- 
ing upon  the  discharge  of  the  duties  of  his  office  shall  give  a  good  and  sufficient 
bond  to  the  people  of  the  state  of  California  in  the  sum  of  twenty-five  thou- 
sand dollars,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the  gov- 
ernor, for  the  faithful  performance  of  his  duties,  which  bond  shall  be  filed  in 
the  office  of  secretary  of  state.  Nothing  herein  contained  shall  be  construed 
as  affecting  the  term  of  office  of  any  person  elected  to  the  office  herein  men- 
tioned prior  to  the  adoption  hereof. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  18;  March  10,  189^  Stats,  find  Amdts.  1891,  p.  59; 
April  26,  1911,  Stats,  and  Amdts.,  1911,  p.  1127. 
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As  to  creation  of  ofllee  and  power  of  lea:-  Am    to    bond    of    superintendent    of  staff 

islatnre    to    rea;nlate    term    or    abolish    the       printing  see,  post,  §§  947-986  and  notes. 
office,  see,  ante,  S  626  and  note. 

> 

§  631.  SPECIFIC  DUTIES  OF.  The  duties  of  the  superintendent  of  state 
printing  shall  be  as  follows:  He  shall  have  the  entire  charge  and  superin- 
tendence of  the  state  printing  and  binding.  He  shall  take  charge  of  and  be 
responsible  on  his  bond  for  all  manuscripts  and  other  matter  which  may  be 
placed  in  his  hands  to  be  printed,  bound,  engraved,  or  lithographed,  and  shall 
cause  the  same  to  be  promptly  executed.  He  shall  receive  from  the  senate  or 
assembly  all  matter  ordered  by  either  house  to  be  printed  and  bound,  or  either 
printed  or  bound,  and  shall  keep  a  record  of  the  same,  and  of  the  order  in  which 
it  may  be  received;  and  when  the  work  shall  have  been  executed,  he  shall 
deliver  the  finished  sheets  or  volumes  to  the  sergeant-at-arms  of  the  senate  or 
assembly,  or  of  any  department  authorized  to  receive  them,  whose  receipt 
therefor  shall  be  a  sufficient  voucher  to  the  said  superintendent  of  state  print- 
ing for  their  delivery.  He  shall  receive  and  promptly  execute  all  orders  for 
printing  or  binding  required  to  be  done  for  the  various  state  officers. 

[May  decline  order.]  Provided,  that  the  said  superintendent  of  state  print- 
ing shall  have  discretionary  authority  to  revise,  reduce,  or  decline  to  execute 
any  order,  or  part  of  any  order,  which  in  his  judgment  is  unnecessary  or 
unwarranted  by  law,  and  which  will  tend  to  unnecessarily  consume  the  appro- 
priation for  support  of  the  state  printing  office ; 

[Disputes.]  and  provided,  further,  that  in  the  event  of  any  state  officer, 
board,  commission,  or  state  institution  shall  consider  the  decision  of  the  said 
superintendent  of  state  printing  unfair,  he  may  refer  the  matter  to  the  state 
board  of  control,  which  board  shall  determine  the  matter.  He  shall  employ 
such  compositors,  bookbinders,  pressmen  and  assistants  as  the  exigency  of  the 
work  from  time  to  time  requires,  and  may  at  any  time  discharge  such 
employees. 

{Pay  of  compositors,  etc.]  -Provided,  that  at  no  time  shall  he  pay  said  com- 
positors, bookbinders,  pressmen  or  assistants  a  lower  rate  of  wages  than  the 
average  wage  paid  by  those  employing  such  mechanics  in  Sacramento,  San 
Francisco,  Oakland  and  Los  Angeles  for  like  work.  He  shall  at  no  time  employ 
more  compositors,  bookbinders,  pressmen  or  assistants  than  the  absolute  neces- 
sities of  the  state  printing  may  demand,  and  he  shall  not  permit  any  other  than 
state  work  to  be  done  in  the  state  printing  office. 

[Report.]  The  superintendent  of  state  printing  shall,  on  or  before  the  fif- 
teenth day  of  September  of  each  year,  make  a  report,  in  writing,  to  the  gov- 
ernor, embracing  a  record  of  the  complete  transactions  of  his  office  for  the  pre- 
ceding fiscal  year,  which  report  shall  show  in  detail  all  the  items  of  expense 
attending  the  state  printing  and  all  the  expenses  of  the  office,  including  repairs 
and  the  purchase  of  materials  of  all  kinds.  Said  report  shall  also  state  the 
number  of  reams  and  various  kinds  of  paper  delivered  to  him,  and  the  amount 
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and  quality  remaining  on  hand,  which  report  shall  be  printed  biennially,  for 

the  use  of  the  legislature. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  18;  April  1,  1878,  Code  Amdts.  1877-8,  p.  10;  March 
10,  1891,  Stats,  and  Amdts.  1891,  p.  66;  March  27,  1895,  Stats,  and 
Amdts.  1895,  p.  233;  June  8,  1915,  Stats,  and  Amdts.  1915,  p.  1318, 
In  effect  August  8,  1915. 

§532.  LETTING  OF  CONTRACTS  FOB  PAPER.  In  April,  eighteen  hun- 
dred and  ninety-six,  and  in  April  of  every  year  thereafter,  the  superintendent 
of  state  printing  shall  submit  to  the  state  board  of  examiners  samples  of  the 
various  kinds,  sizes,  and  qualities  of  paper  that  will  probably  be  required  in 
his  office  during  the  year  commencing  on  the  then  next  first  Monday  in  July,  an 
estimate  of  the  probable  quantity  of  each  kind,  size,  and  quality  that  will  be  so 
!         required. 

[Advertisement  for  bids.]    Upon  being  satisfied  that  the  kinds,  sizes,  quan- 
j         tities,  and  qualities  of  paper  so  suggested  will  be  required,  they  shall  direct  the 
superintendent  of  state  printing  to  advertise  for  thirty  days,  in  two  daily  news- 
i         papers,  one  of  which  shall  be  published  in  the  city  of  San  Francisco,  and  one  in 
»         the  city  of  Sacramento,  for  proposals  to  furnish  such  paper,  or  so  much  thereof 
as  may  be  required  during  the  year  commencing  as  aforesaid,  which  bids  shall 
be  opened  in  his  office,  at  twelve  o'clock  m.  on  the  day  appointed,  in  the  pres- 
ence of  the  said  superintendent,  and  at  least  two  of  the  state  board  of  exam- 
iners; and  the  said  superintendent  of  state  printing,  and  the  members  of  the 
state  board  of  examiners  then  and  there  present,  shall  constitute  a  board  to 
award  the  contract  to  the  lowest  and  best  responsible  bidder. 

No  bid  shall  be  considered  unless  accompanied  by  a  certified  check,  in  the 

sum  of  two  thousand  dollars,  gold  coin,  payable  to  the  governor  for  the  use  of 

,'         the  people  of  the  state  of  California,  conditioned  that  if  the  bidder  receives 

\         the  award  of  the  contract  he  will,  within  thirty  days,  enter  into  bonds  in  the 

,         sum  of  ten  thousand  dollars,  with  two  or  more  sureties,  to  be  approved  by  the 

governor  of  the  state,  that  he  will  faithfully  perform  the  conditions  of  his 

contract. 

All  bids  must  be  for  the  furnishing  and  delivery  of  the  paper  and  materials 

I         at  the  state  printing  office,  in  the  city  of  Sacramento,  so  that  the  state  shall  not 

be  charged  with  any  cost  of  transportation  or  delivery,  which  must  be  specified 

in  the  advertisement  for  bids.    If  all  the  bids  opened  shall  be  deemed  too  high 

by  said  board,  they  may  decline  them  and  advertise  again.    If  the  second  set  of 

bids  are  considered  too  high,  the  said  board  may  again  decline  them,  and  the 

s         superintendent  of  state  printing  may  purchase  such  paper  in  the  open  market. 

The  prices  paid  shall  in  no  case  be  higher  than  the  lowest  price  at  which  such 

paper  was  offered  to  be  furnished  by  the  bids  so  rejected. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  pp.  19,  20;  April  1,  1878,  Code  Amdts.  1877-8,  p.  11; 
March  27,  1895,  Stats,  and  Amdts.  1895,  p.  234. 

§533.  RULING,  FOLDING,  STITCHING,  AND  BINDING;  CONTRACTS 
FOR.  All  ruling,  folding,  and  folding  and  stitching,  and  binding  required  to 
be  executed  for  the  state,  shall  be  done  under  the  supervision  of  said  superin- 
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tendent.    He  shall  advertise  for  thirty  days  in  one  daily  newspaper  published 

in  the  city  of  San  Francisco  and  one  daily  newspaper  published  in  the  city  of 

Sacramento,  specifying  the  character  of  the  binding,  folding,  and  stitching  to 

be  bid  upon,  for  proposals  to  do  all  such  folding,  folding  and  stitching,  ruling 

and  binding,  all  of  which  work  shall  be  done  in  the  city  of  Sacramento,  and  on 

the  day  appointed  he  shall,  in  the  presence  of  the  board  of  examiners,  open  the 

bids  that  may  be  received,  and  said  superintendent  of  state  printing  and  said 

board  of  examiners  shall  award  said  contract  to  the  lowest  responsible  bidder 

or  bidders  therefor. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1876-6,  p.  20. 

§  534.  SALARIES  OF  SUPERINTENDENT  AND  DEPUTY.  The  annual 
salary  of  the  superintendent  of  state  printing  shall.be  five  thousand  dollars. 
He  may  appoint  a  deputy  superintendent  of  state  printing  who  shall  be  a  civil 
executive  officer,  and  who  shall  receive  a  salary  of  three  thousand  dollars  per 
annum. 

History:  Enacted  March  12,  1872,  founded  on  S  12  Act  May  1,  1854, 
as  amended  April  11,  1857,  Stats.  1857,  p.  195;  amended  April  3,  1876, 
Code  Amdts.  1875-6,  p.  20;  March  9,  1885,  Stats,  and  Amdts.  1884-5,  p. 
32;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  238;  February  22,  1909, 
Stats,  and  Amdts.  1909,  p.  53;  May  27,  1919,  Stats,  and  Amdts.  1919,  p. 
1351.    In  effect  July  27,  1919. 

Aa  to  power  of  legislature  over  salary  of  superintendent  of  state  printing*,  see,  ante, 
S  526  and  note. 

535.    PURCHASING  MACHINERY.    The  superintendent  of  state  printing, 

upon  the  approval  of  the  state  board  of  control,  may  purchase  any  machinery 

or  equipment  needed  in  the  state  printing  plant  and  the  same  may  be  paid  for 

out  of  the  state  printing  fund. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  20;  May  20,  1916,  Stats,  and  Amdts.  1916,  p.  644.  In 
effect  August  8,  1916. 

§  536.  CONTINGENT-EXPENSE  FUND.  Whenever  any  money  is  appro- 
priated for  the  support  of  the  state  printing  office,  a  sum  not  exceeding  the  sum 
of  one  thousand  dollars  thereof  shall,  in  each  fiscal  year  for  which  the  appro- 
priation is  made,  be  applied  to  and  used  for  the  purpose  of  paying  contingent 
expenses  of  state  printing  office.  The  superintendent  of  state  printing  shall 
keep  an  itemized  account  of  all  moneys  expended  out  of  the  contingent  fund 
hereby  created,  and  shall  furnish  the  governor  with  a  copy  of  the  same,  under 
oath,  at  the  end  of  each  fiscal  year. 

History:  Enacted  March  12,  1872,  founded  upon  {2  Act  April  1, 
1872,  Stats.  1871-2,  p.  871;  amended  April  1,  1878,  Code  Amdts.  1877-8, 
p.  12. 

AUDITING  ACCOUNTS  OF  STATE  rant  for  moneys  due  state  printer  for  pub- 

PRINTER.  Ho    printing.— Springer    v.    Green,    46    Cal. 

1.  State  controller  has  right  to  audit  accounts      73,  77. 

of  state  printer.  ^     Editorial  note—The  cue  of  Springer 

2.  Editorial  note— Springer  v.  Green.  v.   Green,   46   Cal.    78,   77,   decided   In    187*. 
1.     State    controller    has    riajnt    to    audit       was    decisive    of    the    original    section    530, 

accounts  of  tne  atatc  printer,  and  manda-       but  that  section  has  since  been  amended  so 
mus  can  not  compel  him  to  draw  his  war-       that  the  case  is  not  in  point. 
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§537.    TREASURES  MAY  ADVANCE  MONEY  FOR  WAGES,  WHEN. 

The  state  treasurer  is  hereby  authorized,  when  the  general  fund  is  exhausted, 

to  advance  the  money  on  the  controller's  warrants,  drawn  for  wages  and 

salaries  of  the  employees  in  the  state  printing  office,  out  of  any  public  funds  in 

the  treasury,  which  warrants  shall  be  his  vouchers  until  there  is  money  in  the 

general  fund  to  cancel  them ;  provided,  that  this  section  shall  not  apply  to  any 

fund  against  which  there  are  any  warrants  then  due,  or  to  become  due,  or  so 

as  to  keep  claimants  out  of  their  just  demands.    Any  sum  of  money  remaining 

unexpended  of  the  appropriation  heretofore  made  for  the  purchase  of  materials 

for  the  state  printing  office  is  hereby  appropriated  to  the  payment  of  'felaims 

due  for  the  construction  of  the  state  printing  office. 

History:     Enacted  March  12,  1872;   amended  April  8V  1876,  Code 
Amdts.  1875-6,  p.  21. 

§538.  MAPS,  ETC.,  ENGRAVING  AND  LITHOGRAPHING,  ETC.  When 
any  chart,  map,  diagram,  or  other  engraving  shall  be  required  to  illustrate  any 
document  ordered  to  be  printed,  such  chart,  map,  diagram,  or  engraving  shall 
be  procured  by  the  superintendent  of  state  printing.  No  bills  for  engraving, 
or  lithographing,  or  lithograph  printing,  other  than  the  above,  shall  be  allowed 
by  the  board  of  examiners.  All  state  printing  shall  be  done  in  the  state  print- 
ing office. 

History:    Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  21;  amended 
April  1,  1878,  Code  Amdts.  1877-8,  p.  12. 

As   to    superintendent    of    state    printing  An     to    penalty    for    collusion     of     otato 

•■ee  not  to  be   Interested  In  any  contract  printer   with   others   to    defraud   state,    see 

connected   with   his  office,  •  see   Kerr's   Cyc.  Kerr's    Cyo.    Pen.    Code,    2d    ed.f    §  100    and 

Pen.  Code,  2d  ed.,  5  99  and  note.  note. 

§  639.  PRINTING  BILLS.  All  bills  and  other  documents  ordered  engrossed 
by  either  house  of  the  legislature  shall  be  delivered  by  the  secretary  of  the 
senate  or  chief  clerk  of  the  house,  as  the  case  may  be,  to  the  engrossing  clerk  of 
the  house  ordering  the  engrossment,  who  shall  deliver  such  bills  or  other  docu- 
ments, without  delay,  in  the  order  of  their  receipt,  to  the  state  printer,  who 
shall  receipt  for  the  same,  and  without  delay  engross  (print)  the  same  in  the 
order  so  received  by  him,  and  deliver  such  engrossed  bill  or  other  documents, 
with  the  original  thereof,  to  the  engrossing  clerk  from  whom  he  receives  the 
same,  who  shall  carefully  compare  the  engrossed  copy  with  the  original,  and,  if 
correctly  engrossed,  report  the  same  back,  with  the  original,  to  the  engrossing 
committee  of  the  house  from  which  he  received  it. 

[Printed  bills  not  amended  considered  engrossed.]  All  bills  and  other  docu- 
ments that  have  been  printed  shall  be  considered  engrossed,  if  no  amendments 
have  been  made  after  being  printed,  but  the  original  bill  or  document  shall  be 
delivered  to  the  engrossing  clerk  of  the  respective  houses  where  same  orig- 
inated, and  he  shall  compare  the  original  bill,  or  other  document,  with  the 
printed  bill  or  other  document,  and  forthwith  deliver  them  to  the  committee  on 
engrossment  for  return  to  the  house  in  the  same  manner  as  engrossed  bills. 
Such  bills,  or  other  documents,  shall,  have  a  separate  order  of  comparison  from 
the  engrossed  bills. 
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[Printed  bills  regarded  as  enrolled.]  And  all  bills  and  other  documents 
required  to  be  enrolled  by  order  of  either  house,  shall  be  delivered  by  the  sec- 
retary of  the  senate  or  chief  clerk  of  the  house,  as  the  case  may  be,  to  the  enroll- 
ing clerk  of  the  house  ordering  such  enrollment,  who  shall  deliver  such  bills  or 
other  documents,  without  delay,  in  the  order  of  their  receipt,  to  the  state 
printer,  who  shall  receipt  for  the  same,  and  who  shall,  without  delay,  correctly 
enroll  (print)  the  same,  in  the'  order  so  received  by  him,  and  when  enrolled  he 
shall  deliver  such  enrolled  bills  or  other  documents,  with  the  original  thereof, 
to  the  enrolling  clerk  from  whom  he  received  the  same,  who  shall  carefully 
compare  such  enrolled  copy  with  the  original,  and  if  correctly  enrolled  he  shall 
i  t eport  the  same  back,  with  the  original,  to  the  enrolling  committee  of  the 
house  from  which  he  received  it. 

History:     Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  426, 
427;  amended  March  24,  1895,  Stats,  and  Amdts.  1895,  p.  110. 

§  540.  STATE  PRINTING  FUND.  Subdivision  1.  There  is  hereby  created 
a  fund  to  be  known  as  the  state  printing  fund  of  the  state  treasury. 

Subd.  2.  The  state  printing  fund  shall  consist  of  all  moneys  appropri- 
ated by  the  legislature  for  the  support  of  the  state  printing  office,  and  all 
moneys  received  into  the  state  treasury  from  any  source  whatever  in  payment 
of  all  printing,  ruling,  and  binding  done  in  .the  state  printing  office.  From  it 
all  expenses  for  the  support  of  the  state  printing  office  shall  be  paid. 

[All  state  printing  to  be  done  at  state  printing  office.]  Subd.  3.  The  reports 
of  all  state  officers,  boards  of  officers,  commissions,  trustees,  regents,  and  direc- 
tors, required  or  authorized  by  law  to  make  reports,  or  to  publish  any  circulars, 
bulletins,  and  to  obtain  any  printed  books,  stationery,  or  printed  matter  of  any 
kind,  must  be  printed,  ruled,  and  bound  at  the  state  printing  office,  at  the 
expense  of  their  respective  funds  or  appropriations,  after  being  first  author- 
ized in  each  instance  by  the  state  board  of  examiners. 

[Duties  of  superintendent  of  state  printing,  et  al.]  Subd.  4.  The  superin- 
tendent of  state  printing,  subject  to  the  approval  of  the  board  of  examiners, 
shall  determine  the  charge  to  be  made  for  all  printing,  ruling,  and  binding,  and 
shall  fix  a  price  from  time  to  time  that  will  cover  all  costs  of  material  and  doing 
the  work,  not  taking  into  consideration  the  cost  of  the  plant  of  the  state  print- 
ing office.  He  shall  render  bills  for  each  item  of  printing,  ruling,  and  binding, 
or  other  charge  against  the  respective  officer  or  institution  ordering  the  same, 
which  bills  shall  be  audited  by  the  state  board  of  examiners  and  paid  out  of 
the  appropriation  or  fund  of  the  said  officer  or  institution  chargeable  with  the 
same,  on  warrants  drawn  by  the  state  controller. 

[Duties  of  controller  and  treasurer.]  Subd.  5.  The  controller  and  treasurer 
are  hereby  authorized  and  directed  to  transfer  from  the  general  fund  to  the 
state  printing  fund  any  and  all  moneys  appropriated  from  time  to  time  by  the 
legislature  for  the  support  of  the  state  printing  office. 

[Monthly  reports.]  Subd.  6.  The  superintendent  of  state  printing  shall 
render  monthly  reports  to  the  state  controller  of  all  moneys  received  under 
the  provisions  of  this  section,  and  shall  pay  same  into  the  state  treasury  to  the 
credit  of  the  state  printing  fund. 
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[Controller. to  transfer  money,]  Snbd.  7.  The  board  of  examiners  may  at 
any  time  order  the  controller  to  transfer  money  from  the  sum  allowed  to  any 
officer,  board,  or  other  body  mentioned  in  subdivision  three  of  this  section,  for 
printing  and  other  work  at  the  state  printing  office,  to  the  credit  of  any  other 
such  officer,  board,  or  other  body  that  may  need  the  same,  and  whose  allowance 
for  that  purpose  has  been  exhausted. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:    Enacted  March  6,  1899,  Stats,  and  Amdts.  1899,  pp.  68,  69. 


ARTICLE  XIII. 

i 

STATE  GEOLOGIST. 

[Whole  article,  embracing  Sf  548  to  554,  repealed  by  Act  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  582,  Kerr'e  State,  and  Amdts.  1906-7,  p.  27.] 


ARTICLE  XIV, 

SEALERS  OF  WEIGHTS  AND  MEASURES. 

[Whole  article,  embracing  f  f  561  to  567,  repealed  by  Act  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  789,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  27.] 


ARTICLE  XV. 

INSPECTOR  OF  GAS  METERS. 

1 577.  To  provide  testing  apparatus. 

f  578.  Seal. 

f  579.  May  appoint  deputies. 

S  580.  Powers  and  duties  of — Mode  of  inspecting  and  sealing* 

f  581.  Unsealed  meters,  use  of,  a  misdemeanor;  reinspection. 

|  582.  Compensation. 

|583.  Residence. 

f  584.  Official  bond. 

§  577.  TO  PROVIDE  TESTING  APPARATUS.  The  inspector  of  gas  meters 
most  provide  and  keep  suitable  apparatus  for  testing  the  accuracy  of  gas 

meters. 

History:     Enacted  March  12,  1872,  founded  upon  |  4  Act  April  27, 
1863,  Stats.  1863,  p.  648. 

§  578.  SEAL.  He  must  provide  a  suitable  seal  with  which  to  seal  meters 
inspected  by  him  and  found  to  be  correct,  and  must  file  a  copy  of  such  seal  in 
the  office  of  the  secretary  of  state. 

History:     Enacted  March  12,  1872,  founded  upon  ft  1  Act  AprU  27, 
1863,  Stats.  1863,  p.  647. 
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§  579.    MAY  APPOINT  DEPUTIES.    He  may  appoint  deputies. 

History:  Enacted  March  12,  1872,  founded  upon  f  2  Act  April  27, 
1863,  State.  1863,  p.  647. 

§580.  POWERS  AND  DITTIES  OF.  MODE  OF  INSPECTING  AND  SEAL- 
ING. He  must,  whenever  requested,  inspect  and  test  the  accuracy  of  any  gas 
meters  used  or  intended  to  be  used  for  measuring  the  quantity  of  gas  furnished 
by  any  gas  company  in  this  state,  and  when  he  finds  the  same  correct,  seal  the 
same  with  his  seal.  No  meter  shall  be  accounted  correct  which  registers  an 
amount  more  than  three  per  cent  greater  or  less  than  the  amount  actually 
passed  through  it,  but  the  inspector  may  seal  meters  registering  more  than 
three  per  cent  against  the  gas  company,  when  requested  by  the  company  to  do 
So.  Reasonable  notice  shall  be  given  to  the  applicant,  and  also  the  individual 
or  gas  company  furnishing  or  proposing  to  furnish  the  gas,  of  the  time  and 
place  of  the  inspection  of  the  meter,  and  opportunity  afforded  them,  their  ser- 
vant* or  agents,  to  be  present  at  and  witness  the  inspection. 

History:  Enacted  March  12,  1872,  founded  upon  |  4  Act  April  27, 
1863,  State.  1863,  p.  648;  amended  AprU  1,  1876,  Code  Amdte.  1875-6, 
p.  22. 

§581.  UNSEALED  METERS,  USE  OF,  A  MISDEMEANOR;  REINSPEO- 
TION.  Any  individual  or  gas  company  placing  or  using  for  measuring  gas  a 
meter  which  has  not  been  inspected  by  the  state  inspector,  and  does  not  bear 
his  seal,  shall  be  guilty  of  a  misdemeanor,  nor  shall  any  charge  for  gas  supplied 
through  such  a  meter  be  legally  collectable ;  nor  shall  the  refusal  of  a  consumer 
to  pay  the  same  give  authority  to  the  company  to  refuse  to  supply  him  with 
gas.  When  a  meter,  properly  sealed,  is  once  placed  for  the  use  of  a  consumer, 
an  inspection  may  be  had  as  often  as  the  consumer  may  request  the  same  in 
writing,  he  to  pay  the  fee  therefor  whenever  the  meter  is  found  not  to  register 
too  fast.  When  the  meter  is  found  to  register  too  fast  the  gas  company  must 
pay  the  fee,  together  with  the  costs  of  removing  and  resetting  the  meter,  and  the 
inspector  shall  remove  the  seal  if  there  be  one  upon  it;  provided,  that  when 
any  meter  found  incorrect  shall  be  corrected,  it  shall  be  sealed  by  the  inspector 
without  additional  charge  if  presented  to  him  for  reinspectioh  within  one 
month. 

History:  Enacted  March  12,  1872,  founded  upon  S  1  Act  April  27, 
1863,  State.  1863,  p.  647;  amended  April  3,  1876,  Code  Amdte.  1876-6, 
p.  22. 

§  582.  COMPENSATION.  He  may  collect  a  fee  of  two  dollars  and  fifty 
cents  for  each  meter  tested. 

History:  Enacted  March  12,  1872,  founded  upon  f  4  Act  April  27, 
1863,  State.  1863,  p.  648. 

§  583.    RESIDENCE.    He  must  reside  in  the  city  of  San  Francisco. 

i  History:     Enacted  March  12,  1872,  founded  upon  g  1  Act  April  27, 

1863,  State.  1863,  p.  647. 

§  584.  OFFICIAL  BOND.  He  must  execute  an  official  bond  in  the  sum  of 
five  thousand  dollars. 

History:    Enacted  March  12,  1872. 
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[Article  XVI,  of  Chapter  m,  Part  III,  Title  I  of  the  Political  Code  and  each  and  every 
section  of  said  Title  [Article]  and  sections  419,  420,  447,  448,  449  and  451  of  the  Civil  Code 
were  repealed  by  the  legislature  of  1907,  and  a  new  Article  XVI  substituted  in  place  thereof 
in  the  said  Political  Code,  to  read  as  follows:]  Stats,  and  Amdts.  1907,  p.  140. 

ARTICLE  XVI. 

INSURANCE  COMMISSIONER 


§588.    Eligibility.  §612. 

|589.    Salaries.  §613. 

1 590.  [There  is  no  such  section.] 

1 591.  Office  of  insurance  commissioner.  f  614. 

1 592.  Office. 

f  593.    Official  bond.  I  615. 

i  594.    Insurance  classified.  §  616. 

§594%.  Religious  corporations,  etc. — May  re- 
ceive  grants   on   condition   to   pay      $  617. 
anuity.  §  618. 

|594a.  Foreign    companies — Deposit    of    se- 
curities. §  619. 
*i  595.    General  duties  of  commissioner.  §  620. 
H595[a].  Duties  of;  suits  by;   revocation  of      §  620a. 
license.  §  620b. 
"  f  596.    Certificate  to  do  business. 

1 596a.  Attorney-general     to    examine     docu-      §  621. 
ments. 

$  596b.  Suspension  of  certificate  of  authority      §  622. 
of  insurance  company.  §  622a. 

r.f597.    Examination  of  affairs  of  companies, 

when.  i  623. 

f  597a.  List  of  policies  of  insurance  issued  by 
insurance  companies  to  be  furnished 
the  insurance  commissioner.  f  624. 

*  $  598.    Policy-holders   may   procure   inf  orma-   **\  625. 

tion  about  policies. 
t|  599.    May  issue  subpoenas.  {  625a. 

*|600.    Records  of  commissioner. 

1 600a.  Restoration  of  authority  after  revoca-    ->§  626. 
tion.     [Repealed.] 

i  601.    Employment  of  actuary.  \  627. 

i  602.    What  constitutes  insolvency. 

1 602a.  How  conditions  of  company  shall  be      §  628. 
estimated.  §  629, 

1 602a.  [2.]  Same. 

f  602b.  Classification   of   risks   and    premium      §  630. 
rates  to  be  filed.  M  630  [a 

f  603.    Insolvent  companies,  notice  of  revoca-      §  631. 
tion  of  certificate.  §  631a. 

1 603a.  Restoration  of  authority  after  revoca-  ~  §  632. 
tion. 

1 604.  Report  to  attorney-general.  §  633. 
{604a.  Insolvency  proceedings. 

1 605.  Fees  to  be  paid  to  commissioner.  §  633a. 
i  606.    Assessments  for   deficiency   in   salary      §  633b. 

and  expenses. 
f  607.    Papers  which  are  to  be  filed  with  in-      §  633c. 

surance  commissioner. 
-1 608.    Actions    not    to    be    transferred    to      5  634. 

United  States  court. 
f  609.    May  determine  name  of  new  corpora-      {  634a. 
tion.  -§  634b. 

M  610.    Statements  to  be  made  by  insurance 

companies — How  verified.  Sec.  2. 

1 611.  Annual  statement  by  insurance  compa- 
nies of  business  done  in  state — Pub- 
lication. 
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[Same.]    What  statement  must  show. 

Statement  of  life,  health,  and  accident 
companies. 

Stock  notes  [of  mutual  companies], 
how  computed. 

To  furnish  blanks. 

Condition  of  doing  business — Agent 
upon  whom  process  may  be  served. 

Penalty  for  failure  to  file  statement. 

Deposit  of  securities  by  companies, 
when. 

Deposits,  certificate  for — Contents  of. 

Deposits  returned,  when. 

[No  such  section.] 

Withdrawal  of  securities  by  insurance 
companies. 

Examination  of  securities — [Deficien- 
cies to  be  made  up,  when]. 

Retaliatory  clause. 

Tax  on  gross  premiums,  other  than 
California  companies. 

Bonds  from  insurance  companies  to  be 
filed — [Condition  of  commencing 
business]. 

Separate  bond  required,  when. 

Commissioner  to  furnish  assessors  with 
certain  information. 

List  of  insurance  companies  to  be  fur- 
nished county  clerks. 

Full  compliance  with  law  to  be  re- 
quired. 

Statements,  etc.,  to  be  based  on  gold- 
coin  values. 

Separate  valuation  of  policies. 

Life  insurance  companies  must  fur- 
nish data  for  valuation  of  policies. 

Fraternal  societies  exempt. 

].  Office  of,  and  contingent  expenses. 

Right  of  action  against  commissioner. 

Publication  of  notice  of  withdrawal. 

District  attorney  to  be  notified  of  pe- 
nal offense. 

Power  of  attorney  to  act  as  agent, 
filing  duplicate,  etc. 

License  to  act  as  insurance  broker. 

Policy  must  contain  true  statement  of 
premium  and  risk. 

Officers  of  insurance  companies  not  to 
receive  commissions  on  policies. 

Registration  of  policies  of  life  insur- 
ance companies  with. 

Definition  of  certain  words. 

Fines,  taxes,  assessments,  and  penal- 
ties payable  on  demand.  *' 

Accrued  actions  preserved. 


8§  588-592  ELIGIBILITY— SALARIES—OFFICE   OF.  [Ft.  Ill,  Tit.  I. 

§  588.  ELIGIBILITY.  No  person  is  eligible  to  the  office  of  insurance  com- 
missioner or  deputy  who  is  an  officer,  agent,  or  employee  of  an  insurance 
company. 

History:  Enacted  as  former  §  594,  March  12,  1872,  founded  upon  §  2 
Act  March  26,  1868,  Stats,  1867-8,  p.  336;  former  section  repealed  and 
present  section  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  141, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  28.    In  effect  immediately. 

§  589.  SALARIES.  The  annual  salary  of  the  insurance  commissioner  is  six 
thousand  dollars  and  the  annual  salary  of  the  deputy  of  the  insurance  commis- 
sioner is  two  thousand  seven  hundred  dollars. 

History:  Enactment  approved  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  141;  re-enactment  and  amendment  of  section  682,  original 
enacted  March  12,  1872,  as  amended  April  23,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  88,  and  section  629  as  enacted  March  12,  1872,  and 
amended  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  88,  and 
amended  March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  12;  repealed  and 
present  section  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  141, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  28;  amended  June  1,  1917,  Stats, 
and  Amdts.  1917,  p.  1667.    In  effect  July  31,  1917. 

§  500.     [There  is  no  such  section.] 

§591.  OFFICE  OF  INSURANCE  COMMISSIONER.  The  commissioner 
may  procure  suitable  offices  in  the  city  of  San  Francisco  for  conducting  the 
business  of  the  insurance  department.  The  commissioner  shall,  from  time  to 
time,  furnish  the  necessary  furniture,  stationery,  fuel,  lights,  printing  and  other 
conveniences  and  incur  traveling  and  such  other  expenses  and  employ  such 
assistance  as  may  be  necessary  for  the  transaction  of  the  business  of  his  office. 
To  defray  the  expenses  of  conducting  the  business  of  the  insurance  department 
there  shall  be  set  aside  and  reserved  each  and  every  year  out  of  the  funds  paid 
into  the  state  treasury  by  the  insurance  commissioner  sixty  thousand  dollars 
as  a  special  fund  to  be  called  the  insurance  commissioner's  special  fund.  All 
expenditures,  authorized  in  this  section  must  be  audited  by  the  board  of  control 
or  other  proper  authorities  who  must  allow  the  same  and  direct  payment  thereof 
to  be  made,  and  the  controller  shall  draw  warrants  therefor  on  the  state 
treasury  for  the  payment  of  the  same  to  the  insurance  commissioner  out  of  the 
said  insurance  commissioner's  special  fund;  except  that  there  shall  be  a  revolv- 
ing fund,  or  petty  cash  fund,  of  five  hundred  dollars  which  may  be  used  by  the 
commissioner  without  first  obtaining  the  approval  of  any  other  department  or 
official ;  provided,  however,  that  such  expenditures  must  ultimately  be  audited 

by  the  board  of  control  and  paid  for  as  prescribed  by  law. 

History:  Enactment  approved  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  141,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  28,  a  substantial 
.  re-enactment  of  former  $  630,  enacted  March  12,  1872,  as  amended 
March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  12;  amended  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1247;  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1667.    In  effect  July  31,  1917. 

§  592.     OFFICE.    The  commissioner  must  keep  his  office  in  the  city  of  San 

Francisco. 

•  History:  Enacted  March  8,  1007,  Stats,  and  Amdts.  1907,  p.  141, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  28,  re-enactment  of  former  $  631 
which  was  enacted  March  12,  1872.     In  effect  immediately, 
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§598.  OFFICIAL  BOND.  The  commissioner  must  execute  an  official  bond  in  the 
sum  of  twenty  thousand  dollars. 

History:  Enactment  approved  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  141,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  28,  re-enactment  and 
amendment  of  former  S  632,  enacted  March  12,  1872.  In  effect  im- 
mediately. 

1594.  INSURANCE  CLASSIFIED.  All  insurance  business  in  the  state  of  Cali- 
fornia is  hereby  classified  in  the  following  eighteen  kinds,  namely : 

L  Life  insurance,  including  within  its  meaning  insurance  upon  the  lives  of  persons 
and  every  insurance  appertaining  thereto,  and  the  granting,  pruchasing  and  disposing 
of  annuities. 

2.  Fire  insurance,  including  within  its  meaning  insurance  against  loss  or  damage  by 
fire,  lightning,  windstorm,  tornadoes  or  earthquakes. 

3.  Marina  insurance,  including  within  its  meaning  insurance  upon  vessels,  freights, 
goods,  wares,  merchandise,  specie,  bullion,  jewels,  profits,  commissions,  bank  notes,  bills 
of  exchange,  and  other  evidences  of  debt,  bottomry  and  respondentia  interests,  and  every 
insurance  connected  with  marine  risks  and  risks  of  transportation  and  navigation, 
including  the  risks  of  lake,  river  and  inland  transportation  and  navigation. 

4.  Title  insurance,  including  within  its  meaning  the  issuance  of  guarantees  and 
policies  of  insurance  affecting  titles  to  real  estate,  and  guaranteeing  or  insuring  owners 
of  real  or  personal  property,  or  others  interested  therein,  or  having  liens  or  encum- 
brances thereon,  against  loss  by  reason  of  defective  titles,  encumbrances,  or  adverse 
claims  of  title,  or  otherwise. 

5.  Fidelity  and  surety  insurance,  including  within  its  meaning  the  guaranteeing  of 
persons  holding  places  of  public  or  private  trust,  and  guaranteeing  and  executing  all 
bonds,  undertakings,  and  contracts  of  suretyship,  and  guaranteeing  the  performance  of 
contracts  other  than  insurance  policies,  and  not  including  guaranteeing  the  payment  of 
mortgages  or  trust  deeds. 

<L  Accident  insurance,  and  either  sickness  or  health  insurance,  including  within  its 
meaning  insurance  against  injury,  disablement  or  death  resulting  from  traveling  or 
general  accidents,  and  against  disablements  resulting  from  sickness  and  every  insurance 
appertaining  thereto. 

7.  Plate  glass  insurance,  including  within  its  meaning  all  insurance  against  breakage 
of  glass,  whether  local  or  in  transit. 

8.  liability  insurance,  including  within  its  meaning  all  insurance  against  loss  or 
damage  resulting  from  accident  to  or  injury,  fatal  or  nonfatal,  suffered  either  by  an 
employee  or  other  person,  and  for  which  the  insured  is  liable,  except  workmen's  com- 
pensation insurance,  and  except  common  carrier  liability  insurance. 

9.  Workmen's  compensation  insurance [,]  which  is  hereby  defined  to  be  insurance 
against  any  liability  imposed  by  law  upon  any  or  all  employers  of  labor  or  other  person 
to  compensate  their  or  any  employees  and  the  dependents  of  such  employees  for  any  in- 
jury sustained  by  such  employees  by  accident  arising  out  of  and  in  the  course  of  their 
employment,  irrespective  of  negligence  or  of  the  fault  of  either  party,  and  includes 
all  insurance  written  in  accordance  with  the  provisions  of  the  workmen  ys  compensation' 
insurance  and  safety  act  of  1917,  and  amendments  thereto;  provided,  that  insurance 
carriers  as  defined  in  said  act  and  also  all  companies  writing  such  insurance  shall  be 
subject  to  the  tests  of  solvency  and  maintain  the  reserves  required  by  sections  six 
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11.  Credit  insurance,  including  within  its  meaning  insurance  of  merchants, 
traders,  and  those  engaged  in  business  and  giving  credit  for  loss  and  damage 
by  reason  of  giving  and  extending  credit  to  their  customers  and  those  dealing 
with  them,  and  insurance  or  guarantee  either  by  agreement  to  purchase  uncol- 
lectible debts  or  otherwise,  against  loss  or  damage  from  the  failure  of  persons 
indebted  or  to  become  indebted  to  the  insured,  or  to  meet  existing  or  contem- 
plated liabilities. 

12.  Sprinkler  insurance,  including  within  its  meaning  insurance  against  loss 
or  damage  by  water  to  any  goods  or  premises  arising  from  the  breakage  or  leak- 
age of  sprinklers,  pumps  or  other  apparatus  placed  for  extinguishing  fires,  and 
of  water  pipes,  against  accidental  injury  to  such  sprinklers,  pumps,  or  other 
apparatus. 

13.  Team  and  vehicle  insurance,  including  within  its  meaning  insurance 
against  loss  or  legal  liability  for  loss  because  of  damage  to  property  caused  by 
the  use  of  teams  or  vehicles  whether  by  accident  or  collision  or  by  explosion  of 
any  engine  or  tank  or  boiler  or  pipe  or  tire  of  any  vehicle,  and  also  including 
insurance  against  theft  of  the  whole  or  any  part  of  any  vehicle;  the  term 
vehicle  as  here  used  does  not  include  ships  or  vessels  nor  boats  nor  any  rail- 
road rolling  stock. 

14.  Automobile  insurance,  including  within  its  meaning  the  insurance  of  the 
owners  of  or  dealers  in  automobiles  against  any  and  all  hazards  incident  to 
ownership,  maintenance,  operation  and  use  of  such  automobiles.  No  company 
shall  assume  any  hazard  or  risk  upon  an  automobile  unless  authorized  to  assume 
hazards  or  risks  of  that  character  by  its  charter  or  articles  of  incorporation. 
Nothing  herein  contained  shall  be  construed  to  prevent  a  fire  insurance  com- 
pany from  issuing  a  policy  of  insurance  upon  an  automobile  covering  the  fire 
hazard  only,  nor  be  construed  to  prevent  a  marine  insurance  company  from 
issuing  a  policy  of  insurance  upon  an  automobile  covering  the  marine  hazard  of 
transportation  only,  nor  be  construed  to  prevent  a  life  insurance  company 
which  also  transacts  liability  insurance  from  issuing  a  policy  of  insurance  upon 
an  automobile,  covering  the  liability  hazard  only. 

15.  Mortgage  insurance,  including  within  its  meaning  the  guaranteeing  of 
the  payment  of  the  principal,  interest  and  other  sums  agreed  to  be  paid  under 
the  terms  of  any  note  or  bond  secured  by  mortgage  or  trust  deed,  or  other 
sums  secured  under  the  terms  of  any  such  mortgage  or  trust  deed,  in  its  entirety, 
or  of  an  undivided  or  other  partial  interest  in  any  such  mortgage  or  trust  deed, 
or  in  a  group  of  such  mortgages  or  trust  deeds,  and  the  guaranteeing  or  insur- 
ing, directly  or  indirectly,  against  loss  thereon. 

16.  Miscellaneous  insurance,  including  within  its  meaning  lightning,  wind- 
storm, tornado  and  earthquake  insurance ;  and  any  and  all  casualty  insurance 
not  included  in  any  of  the  foregoing  kinds,  and  which  is  a  proper  subject  of 
insurance. 

[Requirements  to  do  business.]    No  company  shall  do  any  of  the  foregoing- 
sixteen  kinds  of  insurance  unless  authorized  to  do  so  by  its  charter.    No  com- 
pany having  a  capital  stock  shall  do  life  insurance  in  California  without  having- 
a  capital  stock  of  at  least  two  hundred  thousand  dollars,  nor  shall  any  such* 
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company  do  in  California  any  other  of  said  kinds  of  insurance,  except  the  sixth 
and  eighth  classes ;  provided,  that  any  such  insurance  company  desiring  to  do 
either  the  sixth  or  eighth  class,  must  have  in  addition  to  such  two  hundred 
thousand  dollars  of  capital  stock,  at  least  fifty  thousand  dollars  of  capital 
stock  for  each  class  it  desires  to  do,  and  one  hundred  thousand  dollars  addi- 
tional capital  stock  to  do  both  such  additional  classes.  No  company  having  a 
capital  stock  shall  do  in  California  any  fire  insurance  without  having  a  capital 
stock  of  at  least  two  hundred  thousand  dollars  nor  shall  any  such  company  do 
in  California,  any  other  of  said  kinds  of  insurance,  except  the  third,  ninth, 
twelfth,  fourteenth  and  sixteenth  classes.  To  do  both  fire  and  marine  insurance 
such  company  must  have  a  capital  stock  of  at  least  four  hundred  thousand 
dollars,  and  to  do  any  other  class  of  insurance,  such  company  must  have  an 
additional  capital  stock  of  at  least  fifty  thousand  dollars  for  each  such  addi- 
tional class  that  it  desires  to  do,  in  addition  to  the  two  hundred  thousand  dol- 
lars required  if  it  does  fire  insurance  or  the  four  hundred  thousand  dollars 
required  if  it  does  both  fire  and  marine  insurance.  No  company  having  a  capi- 
tal stock  shall  do  in  California  any  of  said  third  kind  of  insurance  without  hav- 
ing a  capital  stock  of  at  least  two  hundred  thousand  dollars,  nor  shall  any  such 
company  do  in  California  any  otter  of  said  kinds  of  insurance  except  the 
second,  thirteenth,  fourteenth  and  sixteenth  classes.  To  do  both  fire  and  marine 
insurance  such  company  must  have  a  capital  stock  of  at  least  four  hundred 
thousand  dollars,  and  to  do  any  other  class  of  insurance,  such  company  must 
have  an  additional  capital  stock  of  at  least  fifty  thousand  dollars  for  each  such 
additional  class  it  desires  to  do,  in  addition  to  the  two  hundred  thousand  dol- 
lars required  if  it  does  marine  insurance  or  the  four  hundred  thousand  dollars 
required  if  it  does  both  marine  and  fire  insurance.  No  company  having  a 
capital  stock  shall  do  in  California  any  of  the  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  or  sixteenth  of  said  kinds  of 
insurance  without  having  a  capital  stock  of  at  least  one  hundred  thousand  dol- 
lars for  the  first  class  of  insurance  such  company  desires  to  do,  nor  do  any  other 
of  such  classes  without  having  in  addition  to  such  one  hundred  thousand  dollars 
of  capital  stock  at  least  fifty  thousand  dollars  additional  capital  stock  for  each 
additional  kind  of  insurance,  that  it  desires  to  do.  Except  as  above  prescribed, 
no  company  doing  either  the  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth  or  sixteenth  classes  of  insurance,  shall  do  any 
of  the  first,  second  or  third  classes  of  insurance.  No  company  doing  the  fourth 
class  of  insurance  shall  do  any  other  class  of  insurance,  and  no  company  doing 
the  fifteenth  class  of  insurance  shall  do  any  other  class  of  insurance,  and  no 
company  doing  any  other  class  of  insurance  shall  do  either  the  fourth  class  or 
the  fifteenth  class  of  insurance.  No  company  shall  do  in  California  any  title 
insurance  without  having  at  least  one  hundred  thousand  dollars  of  capital 
stock  fully  paid  in,  in  cash,  previous  to  the  issuance  of  any  policy;  and  no  com- 
pany shall  do  in  California  any  mortgage  insurance  without  having  at  least 
two  hundred  fifty  thousand  dollars  of  capital  stock  fully  paid  in,  in  cash, 
previous  to  the  issuance  of  any  policy. 

[Capital  stock  must  be  paid  up.]    Such  capital  stock  required  must  be  fully 
paid  up  before  doing  any  such  business  in  the  state  of  California,  except  that 
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companies  incorporated  under  the  laws  of  California,  must  have  at  least  twenty- 
five  per  cent  of  their  capital  stock  paid  in  previous  to  the  issuance  of  any 
policies  and  the  residue  within  twelve  months  of  the  filing  of  the  articles  of 
incorporation  with  the  secretary  of  state.  If  such  residue  is  not  paid  within 
twelve  months,  the  insurance  commissioner  must  cancel  any  certificate  of 
authority  previously  issued  to  such  company.  The  capital  stock  required  must 
be  unimpaired  and  shall  be  exclusive  of  all  liabilities  for  losses  reported, 
expenses,  taxes  and  re-insurance  of  all  outstanding  risks  as  provided  in  sections 
six  hundred  and  two  and  six  hundred  and  two  a  of  the  Political  Code.  Every 
company  organized  or  formed  under  the  laws  of  any  other  state  or  country  as  a 
mutual  or  as  a  joint  stock  and  mutual  company  having  a  capital  stock  less  than 
as  above  prescribed  must  have  in  lieu  of  such  capital  stock  available  cash  assets 
of  at  least  two  hundred  thousand  dollars  above  all  liabilities  for  losses  reported, 
expenses,  taxes  and  re-insurance  of  all  outstanding  risks  as  provided  in  sections 
six  hundred  and  two  and  six  hundred  and  two  a  of  the  Political  Code. 

History:  Former  section,  relating  to  eligibility  to  the  office  of 
insurance  commissioner,  repealed  and  present  section  enacted  March 
8,  1907,  Stats,  and  Amdts.  1907,  p.  141,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  28;  amended  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  928; 
May  1,  1911,  Stats,  and  Amdts.  1911,  P.J347;  June  6,  1913,  Stats,  and 
Amdts.  1913,  p.  483;  June  12,  1915,  Stats,  and  Amdts.  1915,  p.  1534. 
In  effect  August  11,  1915. 

INSURANCE  COMPANIES — CLASSIFI-  2.     Construction    sections.— Sections    594- 

CATION.  596,  inclusive,  of  the  Political  Code  are  ln- 

1.  Capital  stock  must  be  paid  up.  *•»?•*  J*  W*  exclusively  to  the  conduct 

2.  Construction  of  sections  594-596.  °?  ftne  business  of  Insurance  as   such,   and 

their  provisions  can  not  be  stretched  to 
cover  the  case  of  a  single  contract  of  guar- 
anty, such  as  where  one  person  acts  as 
surety  upon  a  bond  guaranteeing-  the  faith- 

,„..-.  .  ^  ful  performance  on  the  part  of  a  lessee  of 

the  corporation  would  end  ipso  facto  or  bo  covenant,    of   a   written    lease.-^rame. 

prevented  from  V™*****  from  cont nuln.  Eva  B,tate        Me<J0a 

the    efforts    to    obtain    the    subscriptions. —  lg-  p        .--  *" 

Western  States  Life  Ins.  Co.  v.  Lockwood, 
166  Cal.  185,  135  Pac.  496. 


1.  Capital  stock  mast  be  paid  up. — There 
is  no  warrant  in  the  law  that  because  of 
the  failure  to  obtain  fully  paid  up  sub- 
scriptions  for  all   the  stock   within  a  year 


§  694a.  FOREIGN  COMPANIES.  DEPOSIT  OF  SECURITY.  No  insur- 
ance company  organized  or  existing  under  the  laws  of  any  country  outside  of 
the  United  States  shall  transact  any  business  of  insurance  in  the  state  of  Cali- 
fornia without  first  making  deposit,  and  thereafter  continuously  maintaining 
such  deposit  except  as  hereinafter  otherwise  specially  provided,  so  long  as  any 
such  business  transacted  in  this  state  remains  in  existence  for  any  purpose 
whatever,  either  unmatured  or  matured  but  unsettled,  and  whether  in  contro- 
versy or  not.  Such  deposit  must  be  of  securities  which  the  law  of  California 
permits  for  the  investment  of  the  assets  of  such  California  insurance  companies. 
Such  deposits  may  be  with  the  insurance  commissioner  or  superintendent  of 
insurance,  or  with  the  auditor,  comptroller  or  general  fiscal  officer  of  any  state 
in  the  United  States  in  which  said  foreign  company  is  authorized  to  do  such 
insurance  business,  or  a  like  amount  held  in  trust  for  the  purposes  herein  spec- 
ified as  provided  for  by  the  laws  of  that  state. 

The  amount  of  deposit  must  be  equal  to  the  minimum  amount  of  the  capital 
stock  or  available  cash  assets  required  by  the  preceding  section  and  must  be 
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maintained  exclusive  of  all  liabilities  for  losses  reported,  expenses,  taxes  and 
re-insurance  of  all  outstanding  risks,  as  provided  in  sections  six  hundred  and 
two  and  six  hundred  and  two  a  of  the  Political  Code.  Such  deposits,  for  all 
purposes  of  the  insurance  laws  of  this  state  [,]  may  be  treated  as  a  part  of 
the  capital  of  the  company  making  it. 

[Deposit  in  other  state  must  be  certified.]  If  such  deposit  is  not  so  main- 
tained in  the  state  of  California,  its  existence  in  some  other  state  of  the  United 
States  shall  be  certified  at  least  annually  to  the  insurance  commissioner  of  the 
state  of  California  by  the  superintendent  of  insurance  or  commissioner  of  insur- 
ance or  auditor,  or  comptroller,  or  general  fiscal  officer  of  the  state  in  the 
United  States  wherein  such  deposit  is  so  maintained,  and  also  so  certified 

« 

oftener  and  whenever  from  time  to  time  required  by  the  insurance  commissioner 
of  the  state  of  California,  and  such  certificate  shall  show  in  detail  of  what  such 
deposit  consists. 

[Deposit  of  securities  in  state  treasury.]  None  of  such  securities  so  deposited 
shall  be  estimated  above  the  par  value  of  the  same  nor  above  the  market  value. 
Such  deposits  must  be  for  the  benefit  and  security  of  all  the  policy  holders  of 
the  company  in  the  United  States.  Such  securities  so  deposited  with  the  insur- 
ance commissioner  of  the  state  of  California  shall  be  by  him  specially  deposited 
in  the  state  treasury  in  packages  marked  with  the  name  of  the  company  from 
whom  received,  and  so  long  as  the  company  continues  solvent  it  shall  be  per- 
mitted to  collect  the  interest  or  dividends  on  the  securities  so  deposited,  and 
from  time  to  time  to  withdraw  such  securities  on  depositing  other  securities  in 
the  stead  of  those  to  be  withdrawn,  such  new  securities  to  be  of  the  character 
and  value  specified  in  this  section,  but  none  of  such  securities  shall  be  with- 
drawn from  the  state  treasury  except  upon  the  written  order  of  the  company 
making  the  deposit,  which  order  must  be  indorsed  by  the  insurance  commis- 
sioner of  the  state  of  California  or  else  such  withdrawal  must  be  had  under  the 
authority  of  some  court  of  competent  jurisdiction,  which  must  be  obtained  if 
the  insurance  .commissioner  for  any  reason  refuses  to  so  indorse  said  order. 

[Certificate  of  deposits.]    Whenever  such  deposit  has  been  made  with  the 

insurance  commissioner  of  the  state  of  California  as  provided  in  this  section, 

said  commissioner  must  issue  to  the  company  so  depositing,  a  certificate  under 

his  official  seal  stating  the  items  and  amount  of  securities  so  deposited,  and  their 

;  value,  to  the  best  of  his  knowledge,  information  and  belief,  and  in  case  of  with. 

|  drawal  and  substitution,  he  shall  issue  suitable  supplemental  similar  certificate. 

[  None  of  the  provisions  of  this  section  shall  affect  the  present  statutes  of  Cali- 

"  fornia,  either  as  to  registered  policies,  or  under  what  is  known  as  the  retaliatory 

»  law,  or  otherwise,  either  as  to  papers,  bonds,  or  other  securities. 

«  History:     Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  143, 

:  Kerr's  Stats,  and  Amdts.  1906-7,  p.  30;  amended  April  15,  1909,  Stats, 

i  and  Amdts.  1909,  p.  910.    In  effect  Immediately. 


Fana  loan  bond*— Lawful  deposit  by  for-  deposited  by  such  insurance  companies  un- 
*•«■  fasaranee  companies  in  lieu  of  any  der  this  section. — Stats,  and  Amdts.  1919,  p. 
other  securities  heretofore  permitted  to  be      270. 
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§  594%.  RELIGIOUS  CORPORATIONS,  ET0.9  MAY  RECEIVE  GRANTS 
ON  CONDITION  TO  PAY  ANNUITY.  Any  charitable,  religious,  benevolent  or 
educational  society,  corporation,  institution  or  association  (pecuniary  profit 
not  being  its  object  or  purpose)  which  shall  have  been  in  active  operation  for 
at  least  ten  years  and  which  has  obtained  from  the  insurance  commissioner  a 
permit  or  certificate  of  authority  so  to  do,  may  receive  grants  of  property,  real 
or  personal,  conditioned  upon  its  agreement  to  pay  an  annuity  to  the  grantor, 
or  any  other  person  or  persons  designated  by  the  grantor. 

Upon  granting  to  such  society,  corporation,  institution  or  association  a  permit 
or  certificate  of  authority  to  receive  such  grants,  the  insurance  commissioner 
shall  require  such  society,  corporation,  institution  or  association  to  establish 
and  maintain  a  reserve  fund  in  such  amount  as  he  may  deem  sufficient  to  safe- 
guard such  annuities  and  for  any  failure  so  to  do  he  shall  revoke  such  permit 
or  certificate  of  authority;  but  such  society,  corporation,  institution  or  asso- 
ciation shall  be  otherwise  exempt  from  the  insurance  laws  of  this  state. 

History:     Enactment  approved  May  23,   1919,  Stats,  and  Amdts. 
1919,  p.  823.     In  effect  July  23,  1919. 

§  595.  GENERAL  DUTIES  OF  COMMISSIONER.  The  insurance  commis- 
sioner must  receive  all  bonds  and  securities  of  persons  engaged  in  the  trans- 
action of  insurance  business  in  this  state,  and  file  and  safely  keep  the  same  in 
his  office,  or  deposit  them  as  provided  by  law.  He  must  examine  and  inspect 
the  financial  condition  of  every  company  engaged,  or  which  desires  to  engage 
in  the  business  of  insurance  and  issue  a  certificate  of  authority  to  transact 
insurance  business  in  this  state  to  any  company  in  a  solvent  condition  which  has 
fully  complied  with  the  laws  of  this  state.  He  must  determine  the  sufficiency 
and  validity  of  all  bonds  and  other  securities  required  to  be  given  by  persons 
engaged,  or  to  be  engaged,  in  insurance  business,  and  cause  the  same  to  be 
renewed  in  case  of  the  insufficiency  or  invalidity  thereof ;  and  perform  all  other 
duties  imposed  upon  him  by  the  laws  regulating  the  business  of  insurance  in 
this  state,  and  enforce  the  execution  of  such  laws.  He  must  make,  on  or  before 
the  first  day  of  August  in  each  year,  a  report  to  the  governor  of  the  state,  con- 
taining a  tabular  statement  and  synopsis  of  the  reports  which  have  been  filed  in 
his  office,  showing,  generally,  the  condition  of  the  insurance  business  and 
interests  in  this  state,  and  other  matters  concerning  insurance,  and  a  detailed 
verified  statement,  of  the  moneys  and  fees  of  office  received  by  him,  and  for 
what  purpose,  and  the  printing  of  said  report  and  all  other  printing  required  by 
the  insurance  department  shall  be  exempt  from  the  provisions  of  article  twelve, 
chapter  three,  title  one,  part  three  of  the  Political  Code. 

[Companies  may  surrender  certificate ;  manner  of.]  Any  insurance  company 
may  pay  the  fees  and  costs  therefor  and  may  surrender  to  the  insurance  com- 
missioner its  certificate  of  authority  previously  granted,  and  apply  to  withdraw 
from  this  state,  such  application  to  be  in  the  form  of  a  written  instrument,  duly 
executed,  and  aocompanied  with  evidence  of  due  authority  for  such  execution, 
and  such  written  instrument  to  be  properly  acknowledged.  1*  he  commissioner, 
at  the  expense  of  the  company,  paid  by  it  in  advance,  must  make  due  publica- 
tion of  such  application  for  withdrawal,  daily,  for  the  period  of  one  week,  in 
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each  of  two  daily  newspapers  of  general  circulation,  the  one  published  in  the 
city  of  San  Francisco,  and  the  other  in  the  city  of  Sacramento. 

The  commissioner  must  make  such  examination  of  the  books  of  such  company 
as  may  be  necessary  to  ascertain  that  such  company  has  no  liabilities  outstand- 
ing and  not  paid  to  residents  of  this  state  and  no  uncanceled  policies  in  favor 
of  residents  of  this  state  and  if  he  finds  that  such  company  has  no  outstanding 
liabilities  to  residents  of  this  state  and  no  uncanceled  policies  in  favor  of  the 
residents  of  this  state,  he  shall  cancel  such  certificate  of  authority.  All  such 
examinations  must  be  at  the  expense  of  the.  company,  and  such  expense  must 
be  paid  in  advance. 

History:  Former  section  enacted  March  12,  1872,  founded  upon  9  4 
Act  March  26,  1868,  Stats.  1867-8,  p.  337;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  8;  April  1,  1878,  Code  Amdts.  1877-8,  p.  13; 
repealed  and  present  enacted  in  place  thereof  March  8,  1907,  Stats, 
and  Amdts.  1907,  p.  146,  Kerr's  Stats,  and  Amdts,  1906-7,  p.  31.  In 
effect  Immediately. 


1.  Construed  not  to  aire  laavraaee  com* 
arisstoaers  authority  to  reject  bond  of  for- 
eign insurance  companies  on  any  other 
grounds  than  those  specified,  and  hence 
averments  that  insurance  companies  have 
formed  a  monopoly,  or  that  whole  of  capi- 
tal stock  of  some  of  such  companies  has 
not  been  paid  up,  or  that  consent  of  stock- 
holders of  such  companies  has  not  been 
obtained  for  their  individual  and  personal 
liability  for  liabilities  of  companies,  as  re- 
quired by  statutes  of  this  state,  or  that  such 
companies  did  not  maintain  an  office  with- 
in the  state  for  the  transaction  of  their 
business,  where  transfers  of  stock  could 
be  made,  or  that  in  certain  states  certifi- 


cates of  authority  to  transact  insurance 
business  in  such  states  are  of  annual  dura- 
tion, do  not  authorise  such  commissioner 
to  refuse  to  approve  bonds  of  foreign  in- 
surance companies  which  comply  with  law 
in  other  respects. — Liverpool  &  L*.  &  G.  Ins. 
Co.  v.  Clunle,  88  Fed.  160,  178. 

As  to  construction  with  sections  584-596, 

see,  ante,  (  694,  note  par.  2. 

As  to  nafare  of  office  of  Insurance  com- 
missioner, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
8  453 [e]  and  note. 

As   to   ria*ht   of  state   to   control  foreign 
Insurance  companies*  see  brief  in  48  I*  R.  A 
391,  392. 


§595 [a].    DUTIES  OF;  SUITS  BY;  REVOCATION  OF  LICENSE.    The 

insurance  commissioner  must  receive  all  bonds  and  securities  of  persons  engaged 
in  the  transaction  of  insurance  business  in  this  state,  and  file  and  safely  keep 
the  same  in  his  office,  or  deposit  them  as  provided  in  this  article.  He  must 
examine  and  inspect  the  financial  condition  of  all  persons  engaged,  or  who 
desire  to  engage,  in  the  business  of  insurance ;  issue  a  certificate  of  authority 
to  transact  insurance  business  in  this  state  to  any  persons  in  a  solvent  condition, 
who  have  fully  complied  with  the  laws  of  this  state,  and  are  nowise  in  arrears 
to  the  state,  or  to  any  county  or  city  of  the  state,  for  fees,  licenses,  taxes,  or 
penalties  accrued  upon  business  previously  transacted  in  the  state ;  determine 
the  sufficiency  and  validity  of  all  bonds  and  other  securities  required  to  be  given 
by  persons  engaged,  or  to  be  engaged,  in  insurance  business,  and  cause  the 
same  to  be  removed  in  case  of  the  insufficiency  or  invalidity  thereof;  and  per- 
form all  other  duties  imposed  upon  him  by  the  laws  regulating  the  business  of 
insurance  in  this  state,  and  enforce  the  execution  of  such  laws;  prepare  and 
furnish,  on  demand,  to  all  persons  engaged  in  insurance  business,  blank  forms 
for  such  statements  or  reports  as  may  by  law  be  required  of  them ;  make,  on  or 
before  the  first  day  of  August  in  each  year,  a  report  to  the  governor  of  this 
state,  containing  a  tabular  statement  and  synopsis  of  the  reports  which  have 
been  filed  in  his  office,  showing,  generally,  the  condition  of  the  insurance  busi- 
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ness  and  interests  in  this  state,  and  other  matters  concerning  insurance,  and  a 
detailed  statement,  verified  by  oath,  of  the  moneys  and  fees  of  office  received 
by  him,  and  for  what  purpose. 

[Surrender  of  certificates.]  And  whenever  any  insurance  company,  doing 
business  in  this  state,  shall  voluntarily  surrender  to  the  insurance  commissioner 
its  certificate  of  authority  previously  granted,  thereby  withdrawing  from  busi- 
ness in  this  state,  the  commissioner  must  make  due  publication  of  such  sur- 
render and  withdrawal  daily  for  the  period  of  one  week,  in  each  of  two  daily 
newspapers,  the  one  published  in  the  city  of  San  Francisco,  and  the  other  in 
the  city  of  Sacramento. 

[Transfer  of  suits  to  federal  court  by  insurance  company — Revocation  of 
license.]  It  is  further  enacted  that  if  in  any  action  hereafter  commenced  in  the 
superior  court  of  this  state,  by  a  citizen  thereof,  against  a  foreign  corporation 
or  company  doing  insurance  business  in  this  state,  such  corporation  or  company 
shall  transfer,  or  cause  to  be  transferred,  remove,  or  cause  to  be  removed,  such 
action  to  the  United  States  circuit  court,  the  right  of  such  corporation  or  com- 
pany to  transact  insurance  business  in  this  state  shall  thereupon  and  thereby 
cease  and  determine ;  and  the  insurance  commissioner  shall  immediately  revoke 
the  certificate  of  such  corporation  or  company  authorizing  it  to  do  business  in 
this  state,  and  publish  such  revocation  daily,  for  the  period  of  two  weeks,  in 
each  of  some  two  daily  newspapers,  the  one  published  in  the  city  of  San  Fran- 
cisco, and  the  other  in  the  city  of  Sacramento. 

History:    Amended  February  20,  1907,  Stats,  and  Amdts.  1907,  p.  13, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  32.     In  effect  immediately. 

INSURANCE  COMMISSIONER  —  DUTIES.       Amdts.  1907,  p.  141,  Kerr's  Stats,  and  Amdts 

1.  Constitutionality  of  provision.  1906-7'    *">•    *•    whole    °<   art*?e    XV1 

.  r  was  repealed  and  a  new  article   XVI   sub- 

2.  History  of  section.  stituted  therefor.     This  is  thought  to  carrj 
1.     Constitutionality  of  provision  regard-       down   tne    above   amendment,    but   whethei 

ing  effect  of  transfer  of  actions  to  federal  |t  doea   or   not   is  for   the  court   to    decide, 

court  is  discussed  in  note,  post,  fi  608.  and  for  that  reason  is  retained  in  text  until 

a.     History    of   section. — By    chapter    119  ruling  by  court, 
approved    thirteen    days    later    (Stats,    and 

§596.  CERTIFICATE  TO  DO  BUSINESS.  No  company  shall  transact 
any  insurance  business  in  this  state  without  first  complying  with  all  the  pro- 
visions of  the  laws  of  this  state  and  thereafter  procuring  from  the  insurance 
commissioner  a  certificate  of  authority  and  continuing  to  comply  with  the  laws 
of  this  state.  Every  such  certificate  of  authority  shall  expire  on  the  first  day 
of  July  after  its  issuance  unless  sooner  revoked. 

[Certificate  not  to  be  renewed  if  company  is  in  arrears  far  taxes.]  No  certifi- 
cate of  authority  shall  be  granted  or  renewed  to  any  company  in  arrears  to 
the  state,  or  to  any  county,  city  and  county,  city  or  town  in  the  state,  for 
fees,  licenses,  taxes,  assessments,  fines,  or  penalties,  accrued  on  business  previ- 
ously transacted  in  the  state,  nor  while  said  company  is  otherwise  in  default 
for  failure  to  comply  with  any  of  the  laws  of  this  state  regarding  the  govern- 
mental control  of  such  company  by  the  state. 

No  person,  firm  or  corporation  shall  in  this  state  act  as  agent,  in  any  trans- 
action of  insurance  on  property  located  in  this  state,  for  any  insurance  com- 
pany not  authorized  to  transact  such  insurance  in  this  state. 
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No  person,  firm  or  corporation  within  this  state  shall  solicit,  negotiate  or 
effect  any  insurance  of  the  kinds  described  in  section  five  hundred  ninety-four, 
marine  insurance  and  insurance  on  the  property  of  steam  railroads  or  of  other 
common  carriers  engaged  in  interstate  trade  excepted,  on  any  property  located 
in  this  state  with  companies  not  authorized  to  transact  such  business  in  this 
state,  except  by  and  through  a  surplus  line  broker  upon  the  terms  and  condi- 
tions hereinafter  stated. 

[Surplus  line  broker.]  "When  and  only  when  the  total  amount  of  insurance, 
of  kinds  hereinbefore  prohibited  from  being  placed  with  unauthorized  compa- 
nies, desired  on  any  property  located  within  the  state  can  not  be  procured 
from  a  majority  of  companies  authorized  to  transact  such  kinds  of  insurance 
within  the  state,  such  remaining  part  of  the  insurance  as  can  not  be  procured 
from  a  majority  of  such  authorized  companies  may  be  procured  from  unauthor- 
ized companies  by  a  surplus  line  broker,  and  by  no  other  person. 

{License  for  surplus  line  broker.]  The  insurance  commissioner  may  issue 
a  license  authorizing  any  person,  firm  or  corporation  applying  therefor,  who  is 
trustworthy  and  is  competent  to  transact  an  insurance  brokerage  business  in 
such  manner  as  to  safeguard  the  interest  of  the  assured,  to  act  as  a  surplus 
line  broker  from  the  date  of  such  license  until  the  first  day  of  July  succeeding, 
on  the  following  conditions: 

(a)  Payment  in  advance  to  the  insurance  commissioner  of  a  fee  of  twenty- 
five  dollars. 

(b)  Delivery  to  the  insurance  commissioner  of  a  bond  to  the  state  of  Cali- 
fornia in  the  sum  of  five  thousand  dollars  with  sureties  having  the  qualifica- 
tions mentioned  in  section  one  thousand  fifty-six  and  one  thousand  fifty-seven  of 
the  Code  of  Civil  Procedure,  conditioned  that  said  licensee  will  fully  and  faith- 
fully comply  with  the  requirements  of  section  five  hundred  ninety-six  of  the 
Political  Code. 

[Duties  of  surplus  line  broker.]  The  following  are  the  duties  of  a  surplus 
line  broker  with  which  he  is  required  to  comply : 

1.  To  maintain  in  good  faith  an  office  in  this  state. 

2.  To  keep  in  said  office  a  complete  book  of  record  of  the  business  transacted 
by  him,  under  his  license  as  a  surplus  line  broker,  with  unauthorized  companies 
showing:  The  dates  of  such  insurance  going  into  effect;  the  names  of  the 
insurers  and  of  the  insured ;  the  gross  premium  payable  therefor ;  the  terms  and 
character  of  insurance  and  location  of  the  insured  property.  Such  book  of 
record  shall  also  contain  statements  in  the  same  detail  of  all  such  insurance 
cancelled,  or  on  which  premiums  have  been  increased  or  reduced  and  the 
amounts  of  additional  or  of  return  premiums  thereon.  Such  books  are  to  be 
open  at  all  times  for  the  inspection  of,  and  examination  by,  the  insurance  com- 
missioner or  any  one  appointed  by  him  for  said  purpose. 

Before  any  insurance  as  hereinbefore  provided  may  be  so  procured  or  placed 
by  a  surplus  line  broker  under  authority  of  his  license  with  unauthorized  com- 
panies, such  broker  shall  satisfy  himself  that  the  insurance  to  be  placed  by 
him  with  unauthorized  companies  is  only  such  part  of  the  insurance  required 
as  can  not  be  procured  from  a  majority  of  such  authorized  companies. 
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Whenever  required  so  to  do  by  the  insurance  commissioner,  such  surplus 
line  broker  shall  furnish  to  said  commissioner  a  list  comprising  a  majority  of 
the  authorized  companies  from  which  the  entire  amount  of  insurance  desired 
was  not  obtainable. 

The  surplus  line  broker  shall  within  one  week  or  as  soon  thereafter  as  prac- 
ticable, after,  receipt  by  him  of  the  complete  information  as  to  with  what  compa- 
nies or  other  insurers  and  at  what  rate  the  insurance  has  been  placed,  file  with 
the  insurance  commissioner  a  true  report  showing  the  names  of  the  insured 
and  of  the  insurers,  the  character  of  the  insurance,  location  of  the  property, 
gross  premium  payable  therefor  and  the  date  such  insurance  takes  effect  and 
the  terms  thereof.  As  soon  as  practicable  after  any  such  insurance  has  been 
cancelled,  or  any  premium  thereon  has  been  increased  or  reduced,  such  surplus 
line  broker  shall  file  with  the  insurance  commissioner  a  report  thereof  in  the 
same  detail  as  required  in  the  case  of  the  report  above  referred  to. 

On  or  before  the  first  day  of  March  of  each  year  the  surplus  line  broker  shall 
file  with  the  insurance  commissioner  a  sworn  statement  of  all  business  trans- 
acted under  his  license  during  the  last  preceding  calendar  year  ending  Decem- 
ber thirty-first.  Such  statement  shall  contain  true  accounts  of  the  gross 
amount  of  insurance  procured  from  and  placed  with  unauthorized  companies 
during  the  calendar  year,  the  gross  premium  charged  therefor,  including  addi- 
tional insurance  premiums,  the  gross  amount  of  all  insurance  cancelled  during 
said  year,  and  the  gross  return  premiums  thereon.  Such  statement  shall  also 
include  any  additional  premiums  charged,  and  the  gross  premium  returned 
during  said  calendar  year  on  insurance  previously  effected.  All  such  reports 
and  statements  shall  be  made  on  blanks  to  be  furnished  to  the  surplus  line 
broker  by  the  insurance  commissioner  on  application  therefor. 

Every  surplus  line  broker  shall  on  or  before  the  first  day  of  April  of  each 
year  pay  to  the  insurance  commissioner  for  the  use  of  the  state  of  California 
a  tax  of  three  per  cent  upon  the  amount  of  gross  premiums  upon  all  insurance 
placed  under  authority  of  such  license,  less  three  per  cent  of  all  return  pre- 
miums on  policies  cancelled,  or  upon  which  premiums  have  been  reduced  during 
the  year  ending  December  thirty-first  last  preceding. 

Any  surplus  line  broker  who  wilfully  fails  or  refuses  to  report  to  the  insur- 
ance commissioner  any  insurance  on  property  located  within  this  state  placed 
under  his  name  with  unauthorized  companies,  or  who  shall  by  wilful  omission 
from  the  records  required  to  be  maintained  by  him  for  such  purpose,  attempt 
to  evade  the  payment  of  taxes  on  any  such  insurance,  shall  upon  conviction 
thereof  in  addition  to  being  required  to  pay  the  tax  thereon,  be  further  penal- 
ized by  a  fine  of  not  exceeding  one  hundred  dollars  for  each  offense  and  the 
insurance  commissioner  shall  further  forthwith  revoke  the  license  of  any  such 
surplus  line  broker. 

The  insurance  commissioner  shall  also  revoke  the  license  of  any  surplus  line 
broker  who  wilfully  fails  or  refuses  to  perform  any  of  the  other  duties  here- 
inbefore specified  as  required  of  said  broker. 

[Revoking  license.]  If  in  the  opinion  of  the  insurance  commissioner  the 
solvency  of  any  surety  on  a  bond  hereby  required  has  become  impaired  or 
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doubtful,  he  shall  notify  the  surplus  line  broker  in  writing,  and  unless  within 
ten  days  after  receipt  of  such  notice  the  solvency  of  such  surety  is  proved  to 
the  satisfaction  of  the  insurance  commissioner,  or  a  new  bond  is  substituted 
therefor,  said  insurance  commissioner  shall  revoke  the  license  of  the  surplus 
line  broker.  The  removal  of  the  office  of  the  surplus  line  broker  from  this 
state,  or  the  removal  therefrom  of  his  accounts  of  his  business  as  such,  or  the 
dosing  of  his  said  office  for  a  period  of  more  than  twenty  consecutive  days, 
shall  constitute  a  termination  of  the  authority  of  said  surplus  line  broker,  and 
shall  be  tantamount  to  an  express  revocation  of  his  license,  whether  or  not 
the  insurance  commissioner  thereafter  revokes  the  same.  No  new  license  shall 
be  issued  to  any  surplus  line  broker  whose  license  has  been  revoked  for  any 
reason  other  than  the  insufficiency  of  his  sureties,  within  the  period  of  one 
year  after  such  revocation,  and  until  all  indebtedness  of  said  surplus  line 
broker  on  former  business  has  been  paid  to  said  insurance  commissioner. 

[Examination  of  policies,  eta,  by  insurance  commissioner.]  Every  insured 
for  whom  insurance  has  been  effected  with  unauthorized  companies  shall  pro- 
duce for  examination  by  the  insurance  commissioner,  whenever  requested  by 
him,  in  writing  so  to  do,  all  policies,  contracts,  and  other  documents  evidencing 
such  insurance  and  disclose  to  him  the  true  amount  of  the  gross  premiums  paid 
or  agreed  to  be  paid  therefor,  or  upon  refusal  so  to  do,  he  shall  forfeit  to  the 
state  of  California  the  sum  of  two  hundred  dollars  for  each  refusal.  Nothing 
in  this  section  shall  be  construed  to  deprive  any  citizen  of  this  state  of  the 
right  to  negotiate  and  effect  insurance  on  his  own  property  with  any  unauthor- 
ized company.  Nothing  in  this  section  shall  be  construed  to  permit  any 
broker  to  solicit  or  place  marine  insurance  or  insurance  on  property  of  rail- 
roads or  other  common  carriers  engaged  in  interstate  trade  with  nonadmitted 
insurers  until  three-quarters  of  the  companies  duly  authorized  to  transact 
such  class  of  insurance  in  this  state  shall  have  first  been  given  a  refusal  of 
such  insurance  at  equal  rates  and  same  conditions  as  may  be  bona  fide  obtain- 
able from  insurance  companies  admitted  to  do  the  same  character  of  insurance 
under  the  laws  of  the  state  of  New  York. 

[Repeal.]    Section  four  hundred  thirty-nine  of  the  Penal  Code,  in  so  far  as  it 

is  inconsistent  with  the  provisions  hereof,  is  hereby  repealed. 

History:  Former  section  enacted  March  12,  1872,  founded  upon  9  9 
act  of  March  26,  1868,  Stats.  1867-8,  p.  339;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  pp.  9,  61;  April  1,  1878,  Code  Amdts.  1877-8,  p.  13; 
April  26,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  89;  repealed  and  new 
section  substituted  therefor  March  8,  1907,  Stats,  and  Amdts.  1907,  p. 
146,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  33;  amended  May  1,  1911,  Stats, 
and  Amdts.  1911,  p.  1269;  April  20,  1917,  Stats,  and  Amdts.  1917,  p.  147. 
In  effect  July  27,  1917. 

As  to    construction    in    connection    with       state    until    compliance    with    statute*    see 

lections  594  and  595,  see,  ante,   9  594,  note       note  24  L.  R.  A.  S16. 

P*r.  2. 

1.     Forfeiture    siren    by    thla    section    is 

As  te  effect  on  Insurance,  where  statute       penalty    or    forfeiture    "given    by    statute," 
Kgulattn*    business    of    foreign    Insurance       and  not  municipal  fine;   and   hence   Justice 


#aales  has  not  been  compiled  wit*,  see  Gf  peace   has  Jurisdiction   of  action    to   re- 

note  20  I*  R.  A.  405.  cover    sum    of    $200    for    such    forfeiture.— 

As  te   prohibition    of    foreleg    Insurance  Thomas  v.  Justice's  Court,   80  Cal.   40,   sub 

companies    front    transaction;     business    In  noxn.  In  re  Thomas,  22  Pac.  80. 
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§596a.  ATTORNEY-GENERAL  TO  EXAMINE  DOCUMENTS.  Before 
the  insurance  commissioner  issues  any  certificate  of  authority  or  any  other 
certificate  or  gives  any  permission  or  authority  of  any  kind,  based  upon  any 
written  instrument  or  document  or  certified  copy  thereof,  required  by  the 
statutes  of  the  state  of  California,  the  commissioner  shall  submit  such  instru- 
ment,  document  or  certified  copy  to  the  attorney-general  of  the  state  of  Cali- 
fornia, who  shall  examine  the  same  and  return  it  to  the  commissioner  with 
his  certificate  or  opinion  as  to  whether  such  instrument,  document  or  certified 
copy  is  in  accordance  with  the  requirements  of  law,  and  such  certificate  or 
opinion  of  the  attorney-general  shall  govern  and  control  the  commissioner, 
subject  only  to  review  by  a  court  of  competent  jurisdiction,  provided  that 
neither  the  authority  to  nor  bond  of  an  agent  or  solicitor,  nor  the  annual  state- 
ments as  to  the  condition  and  affairs  need,  but  may,  be  so  submitted  (with 
the  same  effect)  by  the  commissioner  to  the  attorney-general. 

History:     Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  147, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  35.    In  effect  immediately. 

§  596b.  SUSPENSION  OF  CERTIFICATE  OF  AUTHORITY  OF  INSUR- 
ANCE COMPANY.  Whenever  the  insurance  commissioner  ascertains  that  any 
company  engaged  in  insurance  business  in  this  state  is  conducting  its  busi- 
ness fraudulently,  or  is  not  carrying  out  its  contracts  in  good  faith,  and  habitu- 
ally and  as  a  matter  of  ordinary  practice  and  custom  compels  claimants  under 
policy  contracts  to  either  accept  less  than  the  amount  due  under  the  terms  of 
such  contract,  or  to  resort  to  litigation  against  such  company  to  secure  the 
payment  of  the  amount  due,  the  insurance  commissioner  may  revoke  or  suspend 
the  certificate  of  authority  of  such  company,  such  suspension  to  be  for  a  period 
of  not  exceeding  one  year,  as  may  be  prescribed  by  the  commissioner  in  the 
order  of  suspension. 

[Hearing.]  No  action  shall  be  taken  by  the  commissioner  under  this  section 
unless  he  has  first  given  notice  to  such  company  and  cited  it  to  appear  at  a 
time  and  place  to  fee  fixed  in  such  notice,  and  show  cause  why  its  certificate 
of  authority  should  not  be  suspended  or  revoked.  K  at  such  hearing  the 
facts  warranting  the  same  are  established  to  the  satisfaction  of  the  commis- 
sioner, he  may  deal  with  the  certificate  of  authority  of  such  company  as  here- 
inbefore provided.  Any  company  proceeded  against  by  the  commissioner 
under  this  section  which  shall  be  dissatisfied  with  his  determination  may  com- 
mence an  action  against  the  insurance  commissioner  for  the  purpose  of  review- 
ing the  facts  and  the  law  pertinent  to  the  controversy,  and  for  the  purpose 
of  obtaining  relief,  or  canceling  the  act  of  the  insurance  commissioner.  In 
any  such  action  the  court  shall  have  full  power  to  investigate  all  the  facts 
de  novo  without  regard  to  the  determination  previously  made  by  the  insurance 
commissioner.  All  of  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  pleadings,  proofs,  trials  and  appeals  shall  be  applicable  to  such  action. 

History:    Enactment  approved  May  27,  1019,  Stats,  and  Amdts.  1919, 
p.  1259.    In  effect  July  27,  1919. 

§597.  EXAMINATION  OF  AFFAIRS  OF  COMPANY,  WHEN.  The  com- 
missioner, whenever  he  deems  necessary,  or  whenever  he  is  requested  by  veri- 
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fied  petition,  signed  by  twenty-five  persons  interested,  either  as  stockholders, 
policyholders,  or  creditors  of  any  company  engaged  in  insurance  business  in 
this  state,  showing  that  such  company  is  insolvent  under  the  laws  of  this  state, 
must  make  an  examination  of  the  business  and  affairs  relating  to  the  insurance 
business  of  such  company,  and  must  make  such  an  examination  whenever  any 
company  is  organized  to  do  insurance  business  in  this  state,  and  before  issuing 
a  certificate  of  authority  other  than  renewals  to  such  company;  provided,  the 
insurance  commissioner  shall  have  no  authority  to  issue,  and  no  certificate  of 
authority  shall  be  issued,  to  any  insurance  company  or  corporation  hereafter 
organized  or  incorporated  in  this  state,  whether  the  same  be  organized  and  pro- 
moted directly  or  by  means  of  a  holding  company  or  corporation,  one  of  the 
purposes  of  which  is  the  organization  and  promotion  of  such  insurance  company 
or  corporation,  where  such  examination  shows  the  expense  of  organization  and 
promotion  to  be  in  excess  of  fifteen  per  cent  of  the  total  amount  actually  paid 
on  its  capital  stock  exclusive  of  surplus. 

[Company  organized  in  other  state.]  Whenever  any  company,  not  organized 
under  the  laws  of  this  state,  applies  for  a  certificate  of  authority  to  do  business 
in  this  state,  the  insurance  commissioner  may  make,  or  cause  to  be  made,  by 
the  insurance  department  of  the  state  where  such  company  is  organized,  an 
examination  of  the  business  and  affairs  relating  to  the  insurance  business  of 
such  company.  The  company  organized  or  existing  under  the  laws  of  any 
country  outside  of  the  United  States,  shall  be  deemed  to  be  organized  within 
the  meaning  of  this  act  in  any  state  wherein  such  company  maintains  the 
deposits  required  by  the  laws  of  this  state. 

[Access  to  books.]  For  the  purpose  of  making  such  examination  the  insur- 
ance commissioner  shall  have  free  access  to  all  the  books  and  papers  of  such 
company,  and  must  thoroughly  inspect  and  examine  all  its  affairs,  and  ascer- 
tain its  condition  and  ability  to  fulfill  its  engagements,  and  that  it  has  com- 
plied with  all  the  provisions  of  law  applicable  to  its  insurance  transactions. 

[Inspection  of  books.]  Every  company  examined  under  the  provisions  of 
this  section  must  open  its  books  and  papers  for  the  inspection  of  the  commis- 
sioner, and  otherwise  facilitate  such  examination;  and  the  commissioner  may 
administer  oaths  and  examine  under  oath  any  person  relative  to  the  business 
of  such  company;  and  if  he  finds  the  books  to  be  carelessly  or  improperly 
kept  or  posted,  he  must  employ  sworn  experts  to  rewrite,  post,  and  balance 
the  same  at  the  expense  of  such  company.  Such  examination  must  be  con- 
ducted in  the  county  where  such  company  has  its  principal  office,  and  must 
be  private,  unless  the  commissioner  deems  it  necessary  to  publish  the  result 
of  such  investigation,  in  which  case  he  may  publish  the  same  in  two  of  the 
public  newspapers  of  this  state,  one  of  which  must  be  published  in  the  city  of 
San  Francisco  and  the  other  in  the  city  of  Los  Angeles.  All  examinations 
must  be  at  the  expense  of  the  company,  such  expense  to  be  paid  in  advance, 
and,  if  any  such  company  refuses  to  pay  such  expenses  in  advance,  the  insur- 
ance commissioner  may  refuse  to  issue  any  such  certificate  of  authority  and 
must  revoke  any  existing  certificate  of  authority  authorizing  such  company 
to  do  business. 
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[State  compensation  insurance  fund.]  The  insurance  commissioner  shall 
have  the  same  powers  and  authority  to  make  examination  of  the  state  com- 
pensation insurance  fund  as  are  conferred  upon  him  by  law  relative  to  the 
examination  of  other  insurance  carriers. 

History:  Original  'section  enacted  March  12,  1872,  founded  upon  §  6 
Act  March  26,  1868,  Stats.  1867-8,  p.  37;  repealed  and  present  section 
approved  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  147,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  35;  amended  March  10,  1911,  Stats,  and  Amdts. 
1911,  p.  334;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1320.  In  effect 
July  28,  1917. 

§  597a.  LIST  OF  POLICIES  OF  INSURANCE  ISSUED  BY  INSURANCE 
COMPANIES  TO  BE  FURNISHED  THE  INSURANCE  COMMISSIONER.  The 

commissioner  has  power  to,  and  whenever  he  deems  necessary  may,  in  writing, 
require  any  company  engaged  in  insurance  business  in  the  state  of  California, 
to  furnish  the  commissioner,  as  of  a  date,  past  or  present,  to  be  designated 
by  the  commissioner,  a  full  and  complete  list  of  all  its  policies  of  insurance 
on  property  or  risks  located  within  that  portion  of  the  state  of  California 
included  within  the  territory  described  by  the  commissioner,  and  which  policies 
had  not  by  the  terms  thereof  expired  on  the  date  designated  by  the  com- 
missioner. 

Such  list  must  show  the  number  of  the  policy,  the  name  in  which  the  policy 
was  issued,  the  amount  for  which  it  was  issued,  the  nature  and  description 
of  the  property  on  which  the  policy  was  written  or  the  nature  of  the  risk 
assumed  by  the  company,  the  location  of  the  property  and  the  residence  of 
the  insured,  and  the  form  or  class  of  such  policy  as  designated  on  the  policy  by 
the  company.    The  commissioner  shall  require  such 

[List  to  be  accompanied  by  forms  of  policies.]  List  to  be  accompanied  by 
the  several  forms  of  policies  so  designated  and  classified  by  the  company,  and 
the  forms  of  riders,  if  any,  attached  to  each  particular  form  of  policy. 

[Penalty  for  failure  to  furnish  list  and  forms.]  Any  company  which  fails 
or  neglects  to  furnish  such  lists  and  forms  for  the  period  of  ten  days  from  the 
date  of  the  commissioner's  request,  shall  forfeit  its  right  to  do  business  in  this 
state,  and  the  commissioner  shall  thereupon  revoke,  in  the  manner  provided 
in  section  six  hundred  of  this  code,  the  certificate  previously  granted  such 
company  to  do  business  in  this  state,  and  said  company  shall  also  be  liable  to  a 
penalty  in  the  sum  of  two  thousand  dollars,  for  the  payment  of  which  penalty 
suits  may  be  instituted  by  the  commissioner  in  the  name  of  the  people  of  the 
state  of  California,  in  a  court  of  competent  jurisdiction,  to  recover  such 
penalty  or  accumulated  penalties 

■[Liability  for  penalty  upon  bond  filed  by  company.]    Said  company  shall 

be  liable  for  said  penalty  or  penalties  upon  the  bond  filed  by  said  company, 

pursuant  to  section  six  hundred  and  twenty-three  of  the  Political  Code. 

History:  Enacted  June  3,  1906,  Stats,  and  Amdts.  1906,  p.  6,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  36.    In  effect  immediately. 

Ttala  eaaetmest  probably  full*  by  the  repeal  of  the  article  to   which  it  waa  added   mm 
pointed  In  note  9  596 [a],  ante. 
See,  post,  note,  9  608. 
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§596.  POLICY-HOLDERS  MAY  PROCURE  INFORMATION  ABOUT 
POLICIES.  Any  person  interested  in,  as  owner,  assignee,  pledgee  or  payee, 
of  any  policy  of  insurance  and  desiring  any  information  about  such  policy, 
may  file  with  the  insurance  commissioner  an  affidavit  showing  that  he  is 
entitled  to  the  benefits  of  the  provisions  of  this  section  and  apply  to  the 
insurance  commissioner  for  his  certificate  of  the  facts  or  information  desired. 
If  the  records  of  his  office  show  the  facts  or  information  desired,  the  insurance 
commissioner  shall  prepare  his  certificate  reciting  such  facts  or  information. 
If  his  records  do  not  show  the  facts  or  information  desired  the  insurance 
commissioner  may  deliver  an  order  to  the  agent  of  the  company,  designated 
under  section  six  hundred  and  sixteen  of  the  Political  Code,  directing  such 
company  to  state  such  information  or  facts  in  an  affidavit  and  deliver  such 
affidavit  to  him. 

[Company  must  make  statement.]  In  such  affidavit  the  company  must  make 
a  full,  true  and  correct  statement  of  all  the  said  facts  and  information  in  the 
possession  of  said  company,  whether  such  information  be  contained  in  the 
books,  records,  or  papers  in  this  state  or  in  any  other  state  or  country.  If 
such  company  neglects  or  refuses  to  make  and  deliver  such  affidavit  to  the 
insurance  commissioner  within  ninety  days  from  the  date  of  the  delivery  of 
the  said  order  by  the  commissioner  to  the  said  agent  as  herein  provided,  the 
commissioner  must  revoke  the  certificate  of  authority  authorizing  the  company 
to  do  business  in  this  state.  Immediately  after  receiving  any  affidavit  from 
any  insurance  company  pursuant  to  the  provisions  of  this  section  the  commis- 
sioner must  certify  such  affidavit  to  the  person  so  applying  for  the  information 
or  facts.  Such  affidavit  so  certified  by  the  insurance  commissioner  shall  be 
delivered  to  the  applicant  by  delivering  it  to  him  personally  or  by  depositing 
the  same  in  the  United  States  post-office  and  prepaying  the  postage  thereon. 

[Lost  policy,  stay  of  rights.]  If  a  loss  has  been  sustained  under  any  policy 
of  insurance  and  such  policy  has  been  lost  or  destroyed  all  rights  of  every 
kind  and  nature  and  the  time  for  the  presentation  of  notice  of  loss  and  the 
time  for  the  presentation  of  proof  of  loss  are  stayed  from  the  date  such  inter- 
ested person  delivers  to  the  commissioner  the  affidavit  herein  provided  for  and 
until  five  days  after  the  date  of  the  delivery  by  the  insurance  commissioner  to 
such  interested  person  of  any  affidavit  furnished  by  any  insurance  company 
pursuant  to  the  provisions  of  this  section. 

History:  Former  section  enacted  March  12,  1872,  founded  upon 
Sfi  6-10  Act  March  26,  1868,  Stats.  1867-8,  pp.  337-339;  repealed  and 
present  enacted  In  place  thereof  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  148,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  37.  In  effect  imme- 
diately. 
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§599.  MAY  ISSUE  SUBPOENAS.  The  commissioner  may  issue  subpoenas 
for  witnesses  to  attend  and  testify  before  him  on  any  subject  touching  insur- 
ance business,  or  in  aid  of  his  duties,  which  may  be  served,  obeyed,  and  enforced 
as  provided  in  the  Code  of  Civil  Procedure  for  civil  cases,  and  the  commis- 
sioner may  issue  attachments  and  impose  the  same  penalty  which  a  court  might 
impose  for  disobedience ;  and,  in  addition,  the  defaulting  witness  may  be  pun- 
ished as  provided  in  the  Penal  Code. 

History:  Former  section  enacted  March  12,  1872,  founded  upon 
fi  10  Act  March  26,  1868,  Stats.  1867-8,  p.  339;  repealed  and  present 
enacted  in  place  thereof  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  149, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  37.    In  effect  immediately. 

§  600.  RECORDS  OF  COMMISSIONER.  The  commissioner  must  keep  and 
preserve  in  a  permanent  form  a  full  record  of  his  proceedings,  including  a 
concise  statement  of  the  condition  of  each  company  visited  or  examined 
by  him. 

History:  Former  section  enacted  March  12,  1872,  founded  upon 
S  8  Act  March  26,  1868,  Stats.  1867-8,  p.  338;  repealed  and  present 
enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  149,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  38.    In  effect  immediately. 

§  600a.  RESTORATION  OF  AUTHORITY  AFTER  REVOCATION.  [Re- 
pealed.] 

History:  Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  149, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  38;  repealed  April  15,  1909,  Stats, 
and  Amdts.  1909,  p.  913. 

See  post  fi  603a. 

§  601.    EMPLOYMENT  OF  ACTUARY.    The  commissioner  may  employ  an 

actuary  to  make  the  valuation  of  life  policies  [J   at  a  compensation  of  not 

exceeding  one  cent  for  each  thousand  dollars  of  insurance,  to  be  paid  by  the 

company  for  which  the  valuation  is  made. 

History:  Enacted  March  12,  1872,  founded  upon  §  8  Act  March  26, 
1868,  Stats.  1867-8,  p.  338;  amended  April  3,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  19;  March  4,  1887,  Stats,  and  Amdts.  1886-7,  pp.  7,  8; 
repealed  and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907, 
p.  149,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  38,  a  re-enactment  of  former 
S  604.    In  effect  immediately. 

§602.  WHAT  CONSTITUTES  INSOLVENCY.  Whenever  provisions  for 
the  liabilities  of  any  company  engaged  in  the  business  of  fire,  marine,  or 
inland  navigation  insurance  in  this  state,  for  losses  reported,  expenses,  taxes 
and  reinsurance  of  all  outstanding  risks  estimated  at  fifty  per  cent  of  the 
premiums  received  and  receivable  on  all  fire  risks  and  marine  time  risks,  at 
the  full  premiums  received  and  receivable  on  all  other  marine  risks,  would 
so  far  impair  its  capital  paid  in  as  to  reduce  the  same  below  two  hundred 
thousand  dollars,  or  below  seventy-five  per  cent  of  said  capital  paid  in,  such 
company  is  insolvent;  and  in  case  of  a  company  engaged  in  such  insurance 
in  this  state,  on  the  mutual  plan,  if  the  available  cash  assets  of  such  company 
shall  not  exceed  its  liabilities,  as  hereinbefore  enumerated,  in  the  full  sum  of 
two  hundred  thousand  dollars,  such  company  is  insolvent;  and  wherever 
provision  for  the  liabilities  of  any  company  engaged  in  the  business  of  insuring 


tfc.  Ill,  art.  XVI.]  INSOLVENCY  OP  INSURANCE  COMPANY — WHAT  IS.  ft  «02 

any  one  against  loss  or  damage  resulting  from  accident  to  or  injury  suffered 
by  any  employee  or  other  person  for  which  the  person  insured  may  be  liable, 
for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks 
estimated  as  provided  in  section  six  hundred  and  two  a  of  the  Political  Code 
would  so  far  impair  its  capital  paid  in  as  to  reduce  the  same  below  one 
hundred  thousand  dollars  or  below  seventy-five  per  cent  of  said  capital  paid 
in,  such  company  is  insolvent;  and  whenever  provision  for  the  liabilities  of 
any  company  engaged  in  any  kind  of  insurance  business  in  this  state,  other 
than  life,  liability,  and  insurance  of  titles  to  real  estate,  provided  for  in  section 
five  hundred  and  ninety-four  of  the  Political  Code  of  this  state,  for  losses 
reported,  expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  estimated 
at  such  rates  as  are  accepted  by  the  insurance  authorities  of  the  state  of 
New  York,  would  so  far  impair  its  capital  paid  in  as  to  reduce  the  same 
below  one  hundred  thousand  dollars,  or  below  seventy-five  per  cent  of  said 
capital  stock  paid  in,  such  company  is  insolvent;  and  in  case  of  a  company 
engaged  in  such  insurance  business  in  this  state,  on  the  mutual  plan,  if  its 
available  cash  assets  shall  not  exceed  its  liabilities,  as  hereinbefore  enumerated, 
in  the  full  sum  of  one  hundred  thousand  dollars,  such  company  is  insolvent. 
In  the  case  of  a  company  engaged  in  the  business  of  life  insurance,  whenever 
its  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance  of  all  its 
outstanding  risks  written  prior  to  January  first,  eighteen  hundred  and  ninety- 
two,  at  the  rates  based  upon  the  American  experience  table  of  mortality  with 
interest  at  the  rate  of  four  and  one-half  per  cent  per  annum,  and  reinsurance 
of  all  its  outstanding  risks  written  from  and  after  the  thirty-first  day  of 
December,  eighteen  hundred  and  ninety-one,  up  to  and  including  the  thirty- 
first  day  of  December,  nineteen  hundred  and  seven,  at  rates  based  upon  the 
combined  experience  or  actuaries  table  of  mortality  with  interest  at  the  rate 
of  four  per  cent  per  annum,  and  reinsurance  of  all  its  outstanding  risks  written 
from  and  after  December  thirty-first,  nineteen  hundred  and  seven,  at  rates 
based  upon  the  American  experience  table  of  mortality  with  interest  at  the 
rate  of  three  and  one-half  per  cent  per -annum,  exceeds  its  assets,  such  company 
is  insolvent.  In  the  case  of  a  company  engaged  in  the  business  of  insurance 
of  the  title  to  real  estate,  whenever  provision  for  its  liability  for  losses  reported, 
expenses,  and  taxes,  would,  after  exhausting  its  surplus  fund  required  by 
section  four  hundred  and  thirty-two  of  the  Civil  Code,  or  otherwise,  so  far 
impair  its  capital  stock  paid  in  as  to  reduce  the  same  below  one  hundred  thou- 
sand dollars,  or  below  seventy-five  per  cent  of  said  capital  paid  in,  such  com- 

• 

pany  is  insolvent. 

[Not  applicable  to  what.]    The  provisions  of  this  act  shall  not  apply  to  life 

or  fire  insurance  associations  operating  on  the  assessment  plan  or  on  the 

fraternal  plan. 

History:  Former  section  enacted  March  12,  1872,  founded  upon  §  7 
Act  March  26,  1868,  Stats.  1867-8,  p.  338;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  pp.  9,  62;  April  1,  1878,  Code  Amdts,  1877-8,  p.  14; 
March  6,  1886-7,  pp.  19-20;  March  20,  1905,  Stats,  and  Amdts.  1905, 
pp.  379,  380;  repealed  and  present  enacted  in  place  thereof  March, 
1906-7,  p.  38;  amended  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  915. 
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§602a.  HOW  CONDITIONS  OF  COMPANY  SHALL  BE  ESTIMATED. 
[Estimate  of  indebtedness  of  liability  insurance  companies.]  In  estimating 
the  condition  of  any  insurance  corporation,  mutual  company,  association,  the 
state  compensation  insurance  fund,  interinsurance  exchange  or  other  insurance 
carriers  engaged  in  the  business  of  liability  insurance  and  licensed  to  transact 
business  in  this  state,  the  insurance  commissioner  shall  charge  as  liabilities, 
all  outstanding  indebtedness  of  such  carrier,  and  the  premium  reserve  on  poli- 
cies in  force,  equal  to  the  unearned  portions  of  the  gross  premiums  charged 
for  covering  the  risks,  computed  on  each  respective  risk  from  the  date  of  the 
issuance  of  the  policy. 

[Computation  of  reserve.]  The  reserve  for  outstanding  losses  under  insur- 
ance against  loss  or  damage  from  accident  to  or  injuries  suffered  by  an  em- 
ployee or  other  person  and  for  which  the  insured  is  liable  shall  be  computed  as 
follows : 

(1)  [Liability  suits.]  For  all  liability  suits  being  defended  under  policies 
written  more  than — 

(a)  Ten  years  prior  to  the  date  as  of  which  the  statement  is  made,  one  thou- 
sand five  hundred  dollars  for  each  suit. 

(b)  Five  and  less  than  ten  years  prior  to  the  date  as  of  which  the  statement 
is  made,  one  thousand  dollars  for  each  suit. 

(c)  Three  and  less  than  five  years  prior  to  the  date  as  of  which  the  state- 
ment is  made,  eight  hundred  fifty  dollars  for  each  suit. 

(2)  [Liability  policies.]  For  all  liability  policies  written  during  the  three 
years  immediately  preceding  the  date  as  of  which  the  statement  is  made,  such 
reserve  shall  be  sixty  per  centum  of  the  earned  liability  premiums  of  each  of 
such  three  years  less  all  loss  and  loss  expense  payments  made  under  the 
liability  policies  written  in  the  corresponding  years;  but  in  any  event,  such 
reserve  shall,  for  the  first  of  such  three  years,  be  not  less  than  seven  hundred 
fifty  dollars  for  each  outstanding  liability  suit  on  said  year's  policies. 

(3)  [Claims  under  policies  written  three  years  prior.]  For  all  compensation 
claims  under  policies  written  more  than  three  years  prior  to  the  date  as  of 
which  the  statement  is  made,  the  present  value  at  four  per  centum  interest  of 
the  determined  and  the  estimated  future  payments. 

(4)  [Claims  under  policies  written  three  yean  preceding.]  For  all  com- 
pensation claims  under  policies  written  in  the  three  years  immediately  preced- 
ing the  date  as  of  which  the  statement  is  made,  such  reserve  shall  be  seventy 
per  centum  of  the  earned  compensation  premiums  of  each  of  such  three  years, 
less  all  loss  and  loss  expense  payments  made  in  connection  with  such  claims 
under  policies  written  in  the  corresponding  years;  but  in  any  event  in  the 
case  of  the  first  year  of  any  such  three-year  period  such  reserve  shall  be  not 
less  than  the  present  value  at  four  per  centum  interest  of  the  determined  and 
the  estimated  unpaid  compensation  claims  under  policies  written  during  such 
year. 

[' 'Earned  premiums."]  The  term  "earned  premiums,' '  as  used  herein, 
shall  include  gross  premiums  charged  on  all  policies  written,  including  all 
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determined  excess  and  additional  premiums,  less  return  premiums,  other  than 
premiums  returned  to  policyholders  as  dividends,  and  less  reinsurance  pre- 
miums and  premiums  on  policies  cancelled,  and  less  unearned  premiums  on 
policies  in  force. 

["Compensation."]  The  term  "compensation"  as  used  in  this  act,  shall 
relate  to  all  insurance  effected  by  virtue  of  statutes  providing  compensation  to 
employees  for  personal  injuries  irrespective  of  fault  of  the  employer.  The 
term  "liability"  shall  relate  to  all  insurance  except  compensation  insurance 
against  loss  or  damage  from  accident  to  or  injuries  suffered  by  an  employee 
or  other  person  and  for  which  the  insured  is  liable. 

[''Loss  payments."]  The  terms  "loss  payments"  and  "loss  expense  pay- 
ments," as  used  herein,  shall  include  all  payments  to  claimants,  including  pay- 
ments for  medical  and  surgical  attendance,  legal  expenses,  salaries  and  ex- 
penses of  investigators,  adjusters  and  field  men,  rents,  stationery,  telegraph 
and  telephone  charges,  postage,  salaries  and  expenses  of  office  employees, 
home  office  expenses,  and  all  other  payments  made  on  account  of  claims, 
whether  such  payments  shall  be  allocated  to  specific  claims  or  unallocated. 

[Distribution  of  unallocated  liability  loss  expense  payments.]  All  unallocated 
liability  loss  expense  payments  made  in  a  given  calendar  year  subsequent  to 
the  first  four  years  in  which  an  insurer  has  been  issuing  liability  policies,  shall 
be  distributed  as  follows:  Thirty-five  per  centum  shall  be  charged  to  the 
policies  written  in  that  year,  forty  per  centum  to  the  policies  written  in  the 
preceding  year,  ten  per  centum  to  the  policies  written  in  the  second  year  pre- 
ceding, ten  per  centum  to  the  policies  written  in  the  third  year  preceding, 
and  five  per  centum  to  the  policies  written  in  the  fourth  year  preceding,  and 
such  payments  made  in  each  of  the  first  four  calendar  years  in  which  an 
insurer  issues  liability  policies  shall  be  distributed  as  follows:  In  the  first 
calendar  year  one  hundred  per  centum  shall  be  charged  to  the  policies  written 
in  that  year,  in  the  second  calendar  year  fifty  per  centum  shall  be  charged 
to  the  policies  written  in  that  year  and  fifty  per  centum  to  the  policies  written 
in  the  preceding  year;  in  the  third  calendar  year  forty  per  centum  shall  be 
charged  to  the?  policies  written  in  that  year,  forty  per  centum  to  the  policies 
written  in  the  preceding  year,  and  twenty  per  centum  to  the  policies  written 
in  the  second  year  preceding,  and  in  the  fourth  calendar  year  thirty-five  per 
centum  shall  be  charged  to  the  policies  written  in  that  year,  forty  per  centum 
to  the  policies  written  in  the  preceding  year,  fifteen  per  centum  to  the  policies 
written  in  the  second  year  preceding,  and  ten  per  centum  to  the  policies 
written  in  the  third  year  preceding,  and  a  schedule  showing  such  distribution 
shall  be  included  in  the  annual  statement. 

[Distribution  of  unallocated  compensation  loss  expense  payments.]  All 
unallocated  compensation  loss  expense  payments  made  in  a  given  calendar 
year  subsequent  to  the  first  three  years  in  which  an  insurer  has  been  issuing 
compensation  policies  shall  be  distributed  as  follows:  Forty  per  centum 
shall  be  charged  to  the  policies  written  in  that  year  forty-five  per  centum 
to  the  policies  written  in  the  preceding  year,  ten  per  centum  to  the  policies 
written  in  the  second  year  preceding  and  five  per  centum  to  the  policies  written 
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in  the  third  year  preceding,  and  such  payments  made  in  each  of  the  first 
three  calendar  years  in  which  an  insurer  issues  compensation  policies  shall  be 
distributed  as  follows:  In  the  first  calendar  year  one  hundred  per  centum 
shall  be  charged  to  the  policies  written  in  that  year,  in  the  second  calendar 
year  fifty  per  centum  shall  be  charged  to  the  policies  written  in  that  year 
and  fifty  per  centum  to  the  policies  written  in  the  preceding  year,  in  the 
third  calendar  year  forty-five  per  centum  shall  be  charged  to  the  policies 
written  in  that  year,  forty-five  per  centum  to  the  policies  written  in  the 
preceding  year  and  ten  per  centum  to  the  policies  written  in  the  second  year 
preceding,  and  a  schedule  showing  such  distribution  shall  be  included  in  the 
annual  statement. 

[Additional  reserves.]  Whenever,  in  the  judgment  of  the  insurance  com- 
missioner, the  liability  or  compensation  loss  reserves  of  any  insurer  under 
his  supervision,  calculated  in  accordance  with  the  foregoing  provisions,  are 
inadequate,  he  may,  in  his  discretion,  require  such  insurer  to  maintain  addi- 
tional reserves  based  upon  estimated  individual  claims  or  otherwise. 

[Schedule  of  experience.]  Each  insurer  that  writes  liability  or  compensation 
policies  shall  include  in  the  annual  statement  required  by  law  a  schedule  of 
its  experience  thereunder  in  such  form  as  the  insurance  commissioner  may 
prescribe. 

History:  Amendment  approved  June  6,  1913,  Stats,  and  Amdts. 
1913,  p.  493;  amended  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1178. 
In  effect  July  27,  1917. 

Editorial  Note:  On  June  6,  1913,  two  acts  were  passed  amending 
S  602a,  see  Stats,  and  Amdts.  1913,  pp.  465,  493,  Kerr's  Cumulative 
Supplement  to  Gyc.  Codes  of  California,  1906-1913,  pp.  65-70,  and 
"editorial"  note  on  pp.  67,  68.  From  a  reading  of  the  two  amendments 
of  1903  it  is  manifest  that  the  intention  of  the  legislature  was  to  amend 
the  second  of  the  acts  passed  on  June  6,  1913,  and  which  in  "Kerr's 
Cumulative  Supplement"  and  "Kerr's  Small  Codes  of  California,"  is 
designated  as  §  602 [a J.    In  case  of  any  doubt  consult  those  works. 

§  602b.  CLASSIFICATION  OF  BISKS  AND  PREMIUM  RATES  TO  BE 
FILED.  On  or  before  September  one,  nineteen  hundred  and  fifteen,  the 
state  compensation  insurance  fund  and  every  corporation,  mutual  company, 
association,  inter-insurance  exchange  or  other  insurance  carrier  licensed  to 
transact  business  in  this  state,  which  insures  employers  or  employees  under 
the  workmen's  compensation,  insurance  and  safety  act,  chapter  oile  hundred 
seventy-six,  laws  of  nineteen  hundred  thirteen,  shall  file  with  the  state  insur- 
ance commissioner  its  classification  of  risks  and  premium  rates  relating  thereto 
with  its  system  of  schedule  rating  (or  merit  rating,  so-called)  if  any.  The 
state  insurance  commissioner  shall  then  hold  a  hearing  to  determine  upon  a 
uniform  classification  of  risks  and  premium  rates  relating  thereto  and,  in  his 
discretion,  a  uniform  system  of  schedule  rating  (or  merit  rating,  so-called). 

[Insurance  commissioner  to  issue  uniform  classification.]  On  or  before 
October  one,  nineteen  hundred  and  fifteen,  the  state  insurance  commissioner 
shall  approve  or  issue,  as  adequate  for  all  insurance  carriers  authorized  by 
law  or  licensed  to  transact  compensation  insurance  business  in  this  state,  a 
uniform  classification  of  risks  and  premium  rates  relating  thereto,  and  may, 
in  his  discretion,  approve  or  issue  a  system  of  schedule  rating    (or  merit. 
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rating,  so-called),  which  shall  be  a  uniform  system  of  schedule  rating  (or 
merit  rating,  so-called)  for  all  insurance  carriers.  Such  premium  rates  or 
system  of  schedule  rating  (or  merit  rating,  so-called)  shall  take  no  account  of 
any  physical  impairment  of  employees  or  the  extent  to  which  employees  may 
have  persons  dependent  upon  them  for  support. 

[Uniform  system  of  schedule  rating.]  The  state  insurance  commissioner 
may  subsequently  approve  or  issue  a  uniform  system  of  schedule  rating  (or 
merit  rating,  so-called)  for  all  insurance  carriers,  or  may  modify  or  change 
any  such  system  previously  approved  or  issued  after  holding  a  hearing  to 
determine  its  effect  upon  the  adequacy  or  inadequacy  of  rates,  and  may 
approve  or  issue  additional  uniform  rates  and  classifications  or  uniform  changes 
in  rates  and  classifications  after  holding  hearings  to  determine  upon  the  ade- 
quacy or  inadequacy  of  such  additions  or  changes. 

[Insurance  not  to  be  carried  at  less  than  state  rate.]  On  or  after  October 
one,  nineteen  hundred  and  fifteen,  no  insurance  carrier  may  issue,  renew  or 
carry  beyond  anniversary  date  insurance  for  employers  or  employees  under 
the  workmen's  compensation,  insurance  and  safety  act  at  premium  rates  which 
are  less  than  the  rates  previously  approved  or  issued  by  the  state  insurance 
commissioner  for  all  insurance  carriers  as  adequate  for  the  risks  to  which 
they  respectively  apply;  provided,  however,  if  the  state  insurance  commis- 
sioner shall  have  previously  approved  or  issued  a  uniform  system  of  schedule 
rating  (or  merit  rating,  so-called),  insurance  carriers  may  apply  the  same' 
to  any  risks  subject  thereto,  but  basis  rates  no  less  than  the  rates  previously 
approved  or  issued  by  the  state  insurance  commissioner  and  any  reductions 
therefrom  on  account  of  the  application  of  such  system  of  schedule  rating  (or 
merit  rating,  so-called)  shall  be  clearly  set  forth  in  the  insurance  contracts  or 
endorsements  attached  thereto. 

[Compensation  participating  policies.]  Nothing  in  this  section  shall  affect 
the  right  of  any  insurance  carrier  to  issue  compensation  participating  policies ; 
provided,  however,  that  no  refund  by  reason  of  such  participating  provision 
may  be  made  to  policy-holders  by  any  insurance  carrier  except  from  surplus 
accumulated  from  premiums  on  compensation  insurance  policies  insuring  em- 
ployers or  employees  under  the  workmen's  compensation,  insurance  and  safety 
act  of  this  state. 

[Statistical  and  actuarial  data.]  The  statistical  and  actuarial  data  compiled 
by  the  industrial  accident  commission  and  the  state  compensation  insurance 
fund  shall  at  all  times  be  available  to  the  state  insurance  commissioner  for  hi.; 
use  in  judging  the  adequacy  or  inadequacy  of  rates  and  schedules  filed,  and  it 
shall  be  the  duty  of  the  manager  of  the  state  compensation  insurance  fund, 
or  other  officers  of  the  state  compensation  insurance  fund  who  may  be  desig- 
nated for  such  duty  by  the  industrial  accident  commission,  to  render  all 
possible  assistance  to  the  state  insurance  commissioner  in  carrying  out  the 
provisions  of  this  section. 

[Report  of  losses.]  The  state  insurance  commissioner  may  require  every 
insurance  carrier,  which  insures  employers  or  employees  under  the  workmen's 
compensation,  insurance  and  safety  act,  to  file  with  its  annual  statement  a 
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sworn  report  of  its  loss  experience  in  such  detail  and  form  as  may  be  pre- 
scribed by  the  state  insurance  commissioner. 

\  [Power  to  revoke  certificate.]  The  state  insurance  commissioner  shall  have 
power,  after  hearing,  to  suspend  or  revoke  the  certificate  of  authority  of  any 
insurance  carrier  to  write  liability  insurance  for  violating  any  of  the  pro- 
visions hereof,  and  any  insurance  broker,  or  agent,  or  employee  of  any  insur- 
ance carrier,  who  violates  a,ny  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor. 

History:  Enactment  approved  June  7,  1916,  Stats,  and  Amdte.  1915, 
p.  1269.    In  effect  August  8V  1915. 

§  603.  INSOLVENT  COMPANIES,  NOTICE  OF  REVOCATION  OF  CER- 
TIFICATE. Whenever  the  commissioner  ascertains  that  any  company  engaged 
in  the  insurance  business  is  insolvent  within  the  meaning  of  this  chapter,  he 
must  revoke  the  certificate  of  authority  granted,  and  send  by  mail  to  such 
company,  addressed  to  it  at  its  principal  place  of  business,  or  deliver  to  it,  a 
notice  of  such  revocation  and  cause  a  copy  of  such  notice  together  with  the 
proof  of  service  to  be  filed  in  his  office. 

History:  Enacted  March  12,  1872;  founded  upon  9  16  Act  March  26, 
1868,  Stats.  1867-8,  p.  341;  repealed  and  present  enacted  March  8, 
1907,  Stats,  and  Amdts.  1907,  p.  152,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  41.    In  effect  immediately. 

VISITATORIAL    POWERS    OP    COMMIS- 
SIONER—REVOCATION  OF 
CERTIFICATE. 

1.  Editorial  note. 

2.  Constitutionality  of  former  section  001 — 

Power  of  legislature  to  prescribe  con- 
ditions. 

3.  Construction    of    former    section    600  — 

Limits  power  of  insurance  commissioner 
to  revoke  certificate. 

4.  Construction  of  tormer  section  601 — As  to 

generally. 

5.  Same — Applies  to  foreign  insurance  com- 

panies. 

6.  Same — Appointment  of  receiver. 

7.  Same  —  Same  —  Appointment  of  receiver 

pending  appeal. 

8.  Same — Same — Transfer  of  insolvency  pro- 

ceedings to  department   in  which   pro- 
ceedings for  dissolution  were  had. 

9.  Same — Is  not  inconsistent  with  insolvent 

act  of  1880. 

10.  Same  —  Initiatory    step    for    exercise    of 

visitatorial  power. 

11.  Same— Object    of    action    authorized    by 

section. 

12.  Same — Provision  that   court  must  decree 

winding  up  of  affairs. 

13.  Insolvency — On  which  dissolution  of  cor- 

poration is  authorized. 

14.  Property  of  corporation  on  dissolution. 

15.  Revocation  of  certificate  discretionary. 

16.  Same — Before  making  up  capital — Time. 

1.     Editorial    note:      The    provisions    for- 
merly found  in  section  €00  have  been  par- 


tially included  In  section  60S,  which  imw 
governs  the  matter.  The  decisions  made 
under  former  section  600  are  given  with 
a  notation  that  they  were  rendered  under 
former  section  600.  Former  sections  601  and 
602  are  treated  in  like  manner,  the  subjects 
formerly  controlled  by  these  sections  being 
now  controlled   by   the   above  section. 

2.  Constitutionality  of  former  section 
601— Power  of  legislature  to  prescribe  con- 
ditions under  which  insurance  companies 
shall  exist,  and  its  right  to  revoke  charter 
or  to  dissolve  corporation,  are  unquestioned, 
and  its  visitatorial  power  over  corpora- 
tions of  its  creation  is  as  extensive  as  its 
power  to  authorise  their  creation. — State 
I.  A  I.  Co.  v.  Superior  Court,  101  Cal.  135. 
146,  35  Pac.  549  decided  under  former  sec- 
tion 601. 

3.  Construction  of  former  section  «©0— 
Limits  power  of  insurance  commissioner  to 
reroke  certificate  of  authority  to  transact 
business  in  state,  and  excludes  other 
grounds  than  those  mentioned. — Liverpool 
&  L.  A  G.  Ins.  Co.  v.  Clunie,  88  Fed.  K0. 
178  (decided  under  former  section  600. 
which  is  now  603). 

4.  Construction  of  former  section  601— 
Am  to  venerully. — When  attorney -general 
commences  action  under  this  section,  the 
only  order  which  court  is  authorized  to 
make  is  one  requiring  corporation  to  show 
cause  why  its  business  should  not  be  closed. 
Until  return  day  of  order  court  can  neither 
enjoin  corporation  from  doing  business  nor 
can  it  disturb  it  In  possession  of  its  es- 
tate; and  if  it  be  not  shown  at  hearing  on 
return  day  that  corporation  is  insolvent 
within  meaning  of  statute,  its  only  function 
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ia  to  annul  act  of  commissioner. — State  I. 
ft  L  Co.  ▼.  Superior  Court,  101  Cal.  135, 
146,  35  Pac.  £49  (decided  under  former  sec- 
don  601). 

ft.  same-^Appllea  to  foreign  Insurance 
eempaalea  as  well  as  domestic. — Liverpool 
ft  I*  &  G.  Ins.  Co.  v.  Clunie,  88  Fed.  160, 
179  (decided  under  former  section   601). 

«.  Same — Appointment  of  reeeirer  by  su- 
perior court,  in  proceeding;  to  dissolve  in- 
surance company,  for  management  or  con- 
trol of  such  insurance  company  for  purpose 
of  winding;  up  its  affairs  is  not  authorized, 
and  hence  it  was  error  for  court  to  enjoin 
winding;  up  of  affairs  of  Insolvent  insur- 
ance company  in  insolvency  proceedings  and 
to  appoint  receiver  for  such  purpose. — State 
I.  A  I.  Co.  v.  Superior  Court,  101  Cal.  185, 
146,  35  Pac.  549  (decided  under  former  sec- 
tion 601). 


7.  Same— Same— Appointment  of  receiver 
U  hold  amen  property  pending;  appeal  from 
•uch  Judgment  is  unauthorized. — State  I.  A 
I.  Co.  v.  Superior  Court,  101  Cal.  135,  150, 
35  Pac  549  (decided  under  former  section 
601). 

8.  Same  Same  ..Transfer  of  Insolvency 
proceedings  to  department  of  court  In 
which  proceedings  for  dissolution  were  had 
does  not  confer  on  such  department  greater 
authority  to  appoint  receiver  under  such 
dissolution  proceedings  than  it  had  thereto- 
fore.— State  I.  A  I.  Co.  v.  Superior  Court, 
101  Cal.  135,  151,  36  Pac.  549  (decided  under 
former  section  S01). 

9.  Same  In  not  Inconsistent  with  In- 
solvent act  of  1880  so  as  to  repeal  it  by 
implication  or  be  repealed  by  it  if  it  be 
subsequent  statute. — State  I.  '&  I.  Co.  v. 
Superior  Court,  101  Cal.  136,  143,  85  Pac. 
549   (decided   under   former   section   601). 

ltv  Same— Initiatory  step  for  exercise  of 
visitatorial  power  of  state  over  insurance 
company  is  conferred  by  this  and  adjoin- 
ing sections. — State  I.  A  I.  Co.  v.  Superior 
Court,  101  Cal.  135,  145,  35  Pac.  549  (decided 
under  former  section  601). 

II.  Same  Object  of  action  authorised 
ay  this  section  is  to  make  effective  acts  of 
insurance  commissioner  in  revoking  cer- 
tificate of  authority  by  dissolving  corpora- 
tion for  its  failure  to  comply  with  such  re- 
quirements.— State  I.  A  I.  Co.  v.  Superior 
Court.  101  Cal.  185,  146,  35  Pac.  549  (de- 
cided under  former  section  601). 


12.  Same— Provision  that  court  mast  also 
decree  winding;  np  of  affairs  of  corporation 
and  distribution  of  its  effects  does  not  de- 
olare  that  such  winding  up  and  distribu- 
tion shall  be  under  direction  of  court  which 
has  decreed  dissolution,  or  under  direction 
of  any  court,  but  merely  that  Its  affairs 
shall  be  wound  up  and  its  effects  distrib- 
uted.— State  I.  A  I.  Co.  v.  Superior  Court* 
101  CaL  135,  147,  36  Pac.  549  (decided  under 
former  section  601).  i 

IS.  Insolvency— On  which  dissolution  of 
corporation  Is  authorised  is  statutory  and 
not  natural  Insolvency,  and  hence  no  rea- 
son can  be  assigned  why  court  should  in- 
terfere with  management  of  Its  business. 
— State  I.  &  I.  Co.  v.  Superior  Court,  101 
Cal.  135,  149,  35  Pac.  549  (rendered  under 
former  section  602). 

14.  Property  of  corporation  on  dissolu- 
tion under  this  section  still  belongs  to  Its 
stockholders. — State  I.  A  I.  Co.  v.  Superior 
Court,  101  Cal.  135,  149,  35  Pac.  649  (de- 
cided under  former  section  601). 

15.  Revocation  of  certificate  discretion- 
ary.— Under  statute  providing  that  insur- 
ance commissioner,  on  ascertaining  that 
insurance  company  is  solvent  within  mean- 
ing of  act,  shall  and  is  hereby  empowered 
to  revoke  certificate,  insurance  commis- 
sioner is  not  required  to  revoke  certificate 
in  case  he  decides  that  such  company, 
though  technically  insolvent,  is  not  insol- 
vent in  business  sense,  and  by  repairing  Its 
capital  stock  will  be  able  to  carry  on  busi- 
ness, such  statute  being  directory  merely, 
and  not  mandatory;  and  hence  failure  of 
insurance  commissioner  to  revoke  certifi- 
cate does  not  render  an  assessment  to  make 
up  deficiency  In  capital  invalid  and  unen- 
forceable.— Palache  v.  Pacific  Ins.  Co.,  42 
Cal.  418,  430  (decided  under  former  section 
600). 

16.  Same  — Before  making;  np  capital  — 
Time. — Statute  providing  for  revocation  of 
certificate  of  insurance  company  to  do  busi- 
ness when  it  becomes  technically  insolvent, 
and  further  providing  "in  such  case"  that 
Insurance  commissioner  must  require  com- 
pany to  repair  capital  thereof  within  such 
time  as  he  may  designate,  does  not  require 
revocation  of  license  before  capital  can  be 
made  up,  words  in  such  case  referring  to 
insolvency  and  not  to  revocation  of  license 
as  well. — Palache  v.  Pacific  Ins.  Co.,  42  Cal. 
418,  430  (decided  under  former  section  600). 


8603a.    RESTORATION  OP  AUTHORITY  AFTER  RE  VOCATION.    If  any 

insurance  company  (whose  certificate  of  authority  has  been  revoked  by  the 
insurance  commissioner  on  the  ground  that  such  company  is  insolvent)  within 
ninety  days  after  the  receipt  of  the  notice  of  revocation,  shall  repair  its 
eapital  to  such  an  extent  that  such  company  is  solvent  within  the  provisions 
of  section  six  hundred  and  two  (602)  of  the  Political  Code,  then  upon  such 
fact  being  made  to  appear  to  the  insurance  commissioner,  he  may  issue  a  new 
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certificate  of  authority  in  the  same  manner  and  to  the  same  effect  as  an 
original  certificate  of  authority. 

[Repealing  clause.]    Sec.  2.    Section  six  hundred  a  of  the  Political  Code  is 
hereby  repealed. 

[Saving  clause.]    Sec.  3.    Nothing  herein  contained  shall  affect  any  rights 
acquired  under  said  section  six  hundred  a  but  all  such  rights  shall  be  pre- 
served under  the  provisions  of  said  section  six  hundred  and  three  a. 
History:     Enacted  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  913. 

§604.  REPORT  TO  ATTORNEY-GENERAL.  When  the  insurance  com- 
missioner ascertains  that  any  insurance  corporation  organized  under  the  laws 
of  this  state  is  insolvent  he  must  certify  such  fact  to  the  attorney-general. 
Upon  receipt  of  such  certificate  so  made  by  the  insurance  commissioner,  the 
attorney-general  must  commence  an  action  against  such  company  under  the 
provisions  of  chapter  five,  title  ten,  part  two  of  the  Code  of  Civil  Procedure. 
If  on  the  trial  of  any  such  action  it  appears  to  the  court  that  such  company 
is  insolvent,  before  causing  judgment  to  be  entered,  the  court  may  direct  the 
corporation  and  the  officers  thereof  to  levy  an  assessment  on  the  capital  stock 
sufficient  to  enable  the  defendant  corporation  to  pay  its  debts  and  in  such 
order  shall  give  full  directions  as  to  the  manner  of  levying  such  assessment  and 
the  amount  thereof,  and  such  assessment  must  be  levied  before  judgment  is 
entered.  In  all  other  respects  the  relief  awarded  against  the  defendant  com- 
pany shall  be  the  same  as  provided  in  said  chapter  five  of  the  Code  of  Civil 
Procedure.  Any  receiver  thereafter  appointed  to  liquidate  the  affairs  of  such 
company,  shall  have  full  power  to  bring  such  actions  as  may  be  necessary  for 
the  purpose  of  recovering  the  amounts  of  the  assessments  levied  as  herein 
provided.  In  any  action  commenced  pursuant  to  the  provisions  of  this  section 
the  court  shall  have  power  to  authorize  the  defendant  insurance  company,  or 
the  receiver  appointed  to  liquidate  the  affairs  of  such  company,  to  reinsure  all 
or  any  part  of  the  business  theretofore  written  by  such  company. 

History:  Former  section,  relating  to  employment  of  actuary,  enacted 
March  12,  1872,  founded  upon  §  1,  Act  April  4,  1870,  Stats.  1869-70, 
pp.  859,  860;  repealed  and  present  section  enacted  March  8,  1907, 
Stats,  and  Amdts.  1907,  p.  153,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  41; 
amended  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  916. 

§  604a.  INSOLVENCY  PROCEEDINGS.  When  the  insurance  commissioner 
shall  have  revoked  the  certificate  of  authority  authorizing  any  insurance  com- 
pany, not  a  corporation,  to  do  business  on  the  ground  that  such  company  is 
insolvent,  and  person  or  persons  may  commence  insolvency  proceedings 
against  such  company.  Such  proceedings  must  be  done,  had,  and  taken  in  all 
respects  as  provided  by  the  then  existing  insolvency  laws  of  the  state. 

History:  Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  153, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  41. 

§605.  FEES  TO  BE  PAID  COMMISSIONER.  The  commissioner  must 
require  in  advance,  in  United  States  gold  coin,  the  following  fees : 

(1)  For  filing  papers  required  under  either  of  subdivisions  two  or  three  or 
four  of  section  six  hundred  seven  of  the  Political  Code,  fifty-five  dollars ; 
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(2)  for  filing  papers  required  under  subdivisions  five  of  section  six  hun- 
dred seven  of  the  Political  Code,  on  account  of  change  or  changes  made  at 
one  time,  ten  dollars ; 

(3)  for  filing  annual  statement  required  to  be  filed,  twenty  dollars ; 

(4)  for  filing  bond  under  section  six  hundred  twenty-three  of  the  Political 
Code,  five  dollars ; 

(5)  for  filing  appointment  of  agent  or  stipulation  or  both  appointment  and 
stipulation  under  section  six  hundred  sixteen  of  the  Political  Code,  five  dollars; 

(6)  for  filing  each  certificate  of  deposit  of  securities  under  section  five  hun- 
dred ninety- four  a  of  the  Political  Code,  five  dollars; 

(7)  for  furnishing  copies  of  papers  filed  in  his  office,  twenty  cents  per  folio; 

(8)  for  certifying  copies,  one  dollar  each; 

(9)  for  each  certificate  issued,  as  provided  in  section  six  hundred  nineteen 
of  the  Political  Code,  five  dollars ; 

(10)  for  registering  each  policy  and  issuing  certificate  as  provided  by  section 
six  hundred  thirty-four  of  the  Political  Code,  twenty-five  cents-, 

(11)  for  issuing  each  annual  certificate  of  authority  authorizing  any  insur- 
ance company  to  transact  business  in  this  state,  ten  dollars ; 

(12)  for  issuing  each  annual  license  under  section  six  hundred  thirty-three 
of  the  Political  Code,  to  an  agent  or  solicitor,  one  dollar ; 

(13)  for  issuing  each  annual  license  under  section  six  hundred  thirty-three  a 
of  the  Political  Code  to  an  insurance  broker,  ten  dollars ; 

(14)  for  attaching  the  seal  of  office  to  any  paper  or  document  not  herein 
specified,  one  dollar ; 

(15)  for  issuing  any  other  certificate,  two  dollars. 

History:  Former  section,  relating  to  same  subject,  enacted  March 
12,  1872,  founded  upon  §  13,  Act  March  26,  1868,  Stats.  1867-8,  p.  340; 
repealed  and  present  section  enacted  in  place  thereof  March  8, 
1907,  Stats,  and  Amdts.  1907,  p.  153,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  41;  amended  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  917;  June  12, 
1915,  Stats,  and  Amdts.  1915,  p.  1646.     In  effect  August  11,  1915. 

§  606.    ASSESSMENTS  FOB  DEFICIENCY  IN  SALARY  AND  EXPENSES. 

If  the  salary  of  the  commissioner  and  the  expenses  of  his  office  exceed  the  fees 
and  charges  collected  by  him,  such  excess  must  be  annually  assessed  by  the 
commissioner  upon  all  persons  or  corporations  engaged  in  the  business  of 
insurance  in  this  state,  and  they  are  severally  liable  therefor,  pro  rata,  accord- 
ing to  the  amount  of  premiums  received  or  receivable  from  risks  taken  in  this 
state,  respectively,  during  the  year  ending  on  the  thirty-first  day  of  December 
next  preceding  the  assessment. 

The  commissioner  must  collect  all  fees  and  assessments,  and  pay  monthly 
into  the  state  treasury  whatever  amounts  may  be  received  and  collected  by 
him.  If  any  insurance  company  neglects  or  refuses  to  pay  the  amount  of  any 
such  assessments  within  ten  days  after  demand  thereof  in  writing  by  the 
insurance  commissioner,  the  commissioner  may  revoke  the  certificate  of  author- 
ity previously  granted  and  commence  an  action  to  recover  such  assessment. 

History:  Enacted  March  12,  1872,  founded  upon  5  13  Act  March  26, 
1868,  Stats.  1867-8,  p.  340;  repealed  and  present  enacted  In  place 
thereof  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  154,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  42.    In  effect  immediately. 
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1.     Failure  of  Insurance  commissioner  to  deposited    money    as    a    general    deposit. — 

par   over   monthly   rami   received    on    fee*  People  v.  Wilson,  117  Cal.  242,  49  Pac.  135. 
and  assessments  renders  him   liable   there-  An   to  statement*    to   Insurance   eommJs- 

for,    though    such    failure    was    caused    by  sloner,   see   Kerr's   Cyc.   Civ.   Code,    2d   ed., 

failure  of  bank  in  which  he  had  previously  §§  46S1,  4581  and  notes. 

§  607.  PAPERS  WHICH  ABE  TO  BE  FILED  WITH  INSURANCE  COM- 
MISSIONER. The  commissioner  must  cause  every  company,  before  engaging 
in  the  business  of  insurance,  to  file  in  his  office  as  follows : 

1.  A  certified  copy  of  the  last  annual  statement  or  a  verified  financial  state- 
ment exhibiting  the  condition  and  affairs  of  such  coinpany. 

2.  If  incorporated  under  the  laws  of  this  state,  a  copy  of  the  articles  of 
incorporation  and  certificate  of  any  increase  or  diminution  of  the  capital 
stock,  certified  by  the  secretary  of  state  to  be  a  copy  of  that  which  is  filed  in 
his  office. 

3.  If  incorporated  under  the  laws  of  any  other  state  or  country,  a  copy  of 
the  articles  of  incorporation,  if  organized  or  formed  under  any  law  requiring 
articles  to  be  filed,  duly  certified  by  the  officer  having  the  custody  of  such 
articles,  or  if  not  so  organized,  a  copy  of  the  law,  charter,  or  deed  of  settle- 
ment under  which  the  deed  of  organization  is  made,  duly  certified  by  the 
proper  custodian  thereof,  or  proved  by  affidavit  to  be  a  copy ;  also  a  certificate 
under  the  hand  and  seal  of  the  proper  officer  of  such  state  or  country  having 
supervision  of  insurance  business  therein,  if  any  there  be,  that  such  corpora- 
tion or  company  is  organized  under  the  laws  of  such  state  or  country,  with 
the  amount  of  capital  stock  or  assets  required  by  this  article. 

4.  If  not  incorporated,  a  certificate  setting  forth  the  nature  and  character 
of  the  business,  the  location  of  the  principal  office,  the  names  of  the  persons 
and  of  those  composing  the  company,  firm  or  association,  the  amount  of  actual 
capital  employed  or  to  be  employed  therein,  and  the  names  of  all  officers  and 
persons  by  whom  the  business  is  or  may  be  managed. 

The  certificate  must  be  verified  by  the  affidavit  of  the  chief  officer,  secretary, 
agent  or  manager  of  the  company;  and  if  there  are  any  written  articles  of 
agreement  or  company,  a  copy  thereof  must  accompany  such  certificates ;  pro- 
vided, however,  when  the  number  of  persons  composing  such  company  shall 
exceed  ten,  such  certificate  need  not  state  the  names  of  any  greater  number  of 
persons  than  ten,  who  shall  be  the  largest  owners;  and  if  such  company  be 
formed  out  of  the  United  States,  the  said  certificate  need  not  contain  the 
names  of  any  officers  or  managers  other  than  those  resident  within  the  United 
States,  nor  any  statement  of  capital  not  employed  within  the  United  States, 
and  the  affidavit  must  be  made  by  the  chief  executive  officer  or  manager  in  the 
United  States. 

5.  [Changes.]  When,  after  such  filing,  any  change  is  made  in  respect  to  any 
of  the  particulars  set  forth  in  any  of  the  papers  so  filed  as  hereinabove  required 
by  either  subdivisions  two,  three  or  four  of  this  section,  copy  of  the  instru- 
ment or  record  of  the  action  making  such  change,  proved  by  certificate  of  custo- 
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dian  of  the  original  or  by  affidavit  must  be  filed  with  the  insurance  com- 
missioner. 

History:  Enacted  March  12,  1872,  modification  of  5  2  Act  March  26, 
1868,  Stats.  1867-8,  p.  324;  amended  March  4,  1887,  State,  and  Amdte. 
1886-7,  p.  8;  repealed  and  new  section  enacted  in  place  thereof  March  8, 
1907,  State,  and  Amdts.  1907,  p.  154,  Kerr's  State,  and  Amdte.  1906-7, 
p.  42;  amended  May  1,  1911,  Stats,  and  Amdte.  1911,  p.  1351.  In  effect 
Immediately. 

§608.  ACTIONS  NOT  TO  BE  TRANSFERRED  TO  UNITED  STATES 
COURT.  If  any  foreign  insurance  company  doing  business  in  this  state  shall 
transfer  or  cause  to  be  transferred  to  the  United  States  circuit  court  from  any 
court  of  this  state  having  jurisdiction  of  the  subject-matter,  any  action  or 
special  proceeding  arising  or  growing  out  of  any  business  previously  trans- 
acted in  this  state,  then  the  insurance  commissioner  shall  have  the  power  and 
it  shall  be  his  duty  upon  receiving  a  certified  copy  of  the  record  showing  the 
facte  hereinabove  set  forth  to  immediately  revoke  the  certificate  of  authority 
authorizing  such  company  to  transact  insurance  business  in  this  state. 

History:  Original  section  enacted  March  12,  1872,  modification  ot 
g  3  Act  March  26,  1868,  State.  1867-8,  p.  824;  repealed  and  present 
enacted  March  8,  1907,  State,  and  Amdte.  1907,  p.  155,  Kerr's  State, 
and  Amdte.  1906-7,  p.  43,  a  substantial  re-enactment  of  a  similar  pro- 
Tision  in  former  §  595.    In  effect  immediately. 


TBANSFEB  OP  SUIT  TO  UNITED  STATES 

COURT. 

1.  Constitutionality. 

2.  A  state  has  the  right  to  prohibit  a  foreign 

corporation  from  doing  business. 

A*  to  foreign  corporations  doing  bual- 
aem  1b  California  see  Henn  tag's  General 
Laws,  3d  ed.,  p.  484. 

1.  Censtltntlonallty. — Our  supreme  court 
has  not  passed  upon  the  constitutionality 
of  the  above  section,  nor  has  it  passed 
upon  the  constitutionality  of  former  sec- 
tion 595,  which  contained  substantially  the 
tame  provision  as  Is  found  in  the  present 
section  608.  But  the  supreme  court  of  the 
United  States,  in  a  decision  handed  down 
May  14,  1906,  passed  upon  section  681  Ken- 
tucky Statutes,  which,  among;  other  things, 
has  identically  the  same  provision  as  is  con- 
tained in  the  above  section,  holding,  by  a 
divided  court,  that  a  state  may,  by  statute, 
provide  that  where  a  foreign  insurance 
company  shall  remove  an  action  commenced 
against  it  in  a  state  court  to  a  federal  court, 
the  license  of  such  corporation  to  do  busi- 
ness in  the  state  shall  thereby  be  forfeited 
and  shall  be  revoked.     The  court  say: 

*»  MA  state  nam  the  right  to  prohibit  n 
fforelprn    corporation    from    doing    bnalnesa 

within  its  borders  unless  such  prohibition 
is  so  conditioned  as  to  violate  some  provi- 
sion of  the  federal  constitution.  .  .  .  Hav- 
ing the  power  to  prevent  a  foreign  insur- 
ance company  from  doing  business  at  all 
within  the  state,  we  think  the  state  can 
enact  a  statute  such  as  Is  above  set  forth. 


.  .  .  The  state  may  compel  the  foreign  cor- 
poration to  abstain  from  the  federal  courts 
or  to  cease  to  do  business  within  the  state. 
It  gives  the  company  the  option.  This  is 
justifiable  because  the  complainant  (com- 
pany) has  no  constitutional  right  to  do 
business  in  that  state.  That  state  has  au- 
thority at  any  time  to  declare  that  it  shall 
not  do  business  there.  This  is  the  whole 
point  of  the  case,  and,  without  reference  to 
the  injustice,  the  prejudice,  the  wrong  that 
is  alleged  to  exist,  must  determine  the 
question.  No  right  of  the  complainant 
(company)  under  the  laws  or  constitution 
of  the  United  States,  by  its  exclusion  from 
the  state,  is  infringed,  and  that  is  what  the 
state  now  accomplishes.  There  is  nothing, 
therefore,  that  will  justify  the  interference 
of  this  court.  .  .  .  The  effect  of  the  statute 
Is  simply  to  place  foreign  insurance  com- 
panies upon  a  par  with  domestic  ones  do- 
ing business  in  Kentucky.  .  .  .  The  mere 
enactment  of  a  statute  which  in  substance 
says,  if  you  choose  to  exercise  your  right 
to  remove  a  case  into  a  federal  court  your 
right  to  further  do  business  within  the 
state  shall  cease  and  your  permit  shall  be 
withdrawn,  Is  not  open  to  any  constitu- 
tional objection." — Security  Mut.  L.  Ins. 
Co.  v.  Prewltt,  208  U.  S.  246,.  51  L.  ed.  1018. 
26  Sup.  Ct.  Rep.  619  (Day  and  Harlan.  JJ.. 
dissenting),  affirming  26  Ky.  L.  1239,  1 
L.  R.  A.  (N.  S.)  1019,  83  S.  W.  611.  dissent- 
ing opinion  of  Burnham  and  Barker,  JJ„ 
29  Ky.  L.  Rep.  77,  84  S.  W.  527. 

See,  also,  cases  12  Cent.  Dig.  tit.  "Corpo- 
rations," §  2506;  13  Cent.  Dig.  tit.  "Courts," 
9  796. 
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§  609.    MAY  DETERMINE  NAME  OF  NEW  CORPORATION.    The  com- 

missioner  must  require  the  name  under  which  any  company  hereafter  proposes 

to  be  formed  or  organized  under  the  laws  of  this  state,  for  the  transaction  of 

insurance  business,  to  be  submitted  to  him  before  the  commencement  of  such 

business;  and  he  may  reject  any  name  or  title  so  submitted  when  the  same 

is  an  interference  with  or  too  similar  to  one  already  appropriated,  or  likely 

to  mislead  the  public  in  any  respect;  and  in  such  case  a  name  not  liable  to 

such  objection  must  be  chosen. 

History:  Original  section  enacted  March  12,  1872,  founded  upon 
9  11  Act  March  26,  1868,  Stats.  1867-8,  p.  139;  repealed  and  present  sec- 
tion enacted  In  place  thereof  March  8,  1907,  Stats,  and  Amdts.  1907, 
p.  155,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  44.    In  effect  immediately. 


§610.  STATEMENTS  TO  BE  MADE  BY  INSURANCE  COMPANIES. 
HOW  VERIFIED.  The  commissioner  must  require  statements  and  reports  to 
be  verified  as  follows : 

(1)  If  it  be  made  by  a  corporation  organized  under  the  laws  of  this  state, 
by  the  oaths  of  any  two  of  the  executive  officers  thereof; 

(2)  if  it  be  made  by  an  individual  or  firm,  by  the  oath  of  such  individual 
or  member  of  the  firm ; 

(3)  if  made  by  a  foreign  insurance  company,  or  person,  by  the  oath  of  the 
principal  executive  officer  thereof,  or  manager  residing  within  the  United 
States. 

History:  Original  section  enacted  March  12,  1872,  founded  upon 
§  5  Act  March  26,  1868,  Stats.  1867-8,  p.  325;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  10;  March  4,  1887,  Stats,  and  Amdts.  1886-7,  p. 
9;  repealed  and  present  enacted  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  155,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  44.  in  effect  imme- 
diately. 

§  611.  ANNUAL  STATEMENT  BY  INSURANCE  COMPANY  OF  BUSI- 
NESS DONE  IN  STATE.  PUBLICATION.  All  insurance  companies  doing 
business  in  this  state  must  make  and  file  with  the  insurance  commissioner, 
on  or  before  the  first  day  of  March  of  each  year,  statements,  which  must 
exhibit  the  condition  and  affairs  of  every  such  company,  on  the  thirty-first 
day  of  December  then  next  preceding,  a  synopsis  of  which  statements,  as 
adjusted  by  the  commissioner  upon  proper  examination  of  the  same,  must 
be  published  by  such  company  in  the  city  or  city  and  county  where  the  prin- 
cipal offi"ce  in  this  state  is  located,  said  publication  to  be  daily  for  the  period 
of  one  week  in  some  daily  newspaper  of  general  circulation  or  four  consecutive 
times  in  some  weekly  newspaper  of  general  circulation ; 

[Supplemental  report.]  Provided,  further,  that  the  companies  engaged  in 
the  business  of  compensation  insurance  shall  at  such  intervals  as  may  be 
prescribed  by  the  insurance  commissioner  file  statements  supplemental  to  such 
annual  statements  and  covering  such  matters  dealt  with  in  said  annual  state- 
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ments  as  may  be  designated  by  the  insurance  commissioner ;  neither  such  sup- 
plemental report  nor  any  synopsis  thereof  shall  be  required  to  be  published. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
S0t  1874,  Code  Amdts.  1873-4,  p.  10;  April  1,  1878,  Code  Amdts.  1877-8, 
p.  15;  March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  9;  repealed  and  a 
new  section  enacted  in  place  thereof  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  155,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  44;  amended  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1274;  April  25,  1919,  Stats,  and  Amdts. 
1919,  p.  121.     In  effect  July  22,  1919. 

§612.  [SAME.]  WHAT  STATEMENT  MUST  SHOW.  Such  statement, 
if  made  by  other  than  life  insurance  companies,  must  show : 

[Capital.]    First — The  amount  of  the  capital  stock  of  the  company. 

[Assets.]    Second — The  property  or  assets  held  by  the  company,  specifying : 

1.  The  value  of  the  real  estate  held  by  said  company ; 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of  the 
company,  specifying  the  same ; 

3.  The  amount  of  cash  in  the  hands  of  agents,  and  in  course  of  transmission ; 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages,  constituting  the 
first  lien  on  real  estate,  on  which  there  is  less  than  one  year's  interest  due  or 
owing; 

5.  The  amount  of  loans  on  which  interest  has  not  been  paid  within  one  year 
previous  to  such  statement ; 

6.  The  amount  due  the  company  upon  which  judgments  have  been  obtained ; 

7.  The  amount  of  stocks  of  this  state,  of  the  United  States,  or  any  incor- 
porated city  of  this  state,  and  of  any  other  stocks  owned  by  the  company, 
specifying  the  amount,  number  of  shares,  and  par  and  market  value  of  each 
kind  of  stocks ; 

8.  The  amount  of  stocks  held  as  collateral  security  for  loans,  with  the 
amount  loaned  on  each  kind  of  stock,  its  par  value  and  its  market  value; 

9.  The  amount  of  interest  due  and  unpaid ; 

10.  The  amount  of  all  other  loans  made  by  the  company,  specifying  the 
same; 

11.  The  amount  [of]  premium  notes  on  hand  on  which  policies  are  issued; 

12.  All  other  property  belonging  to  the  company,  specifying  the  same. 
[Liabilities.]    Third — The  liabilities  of  such  company,  specifying : 

1.  The  amount  of  losses* due  and  unpaid; 

2.  The  amount  of  claims  for  losses  resisted  by  the  company ; 

3.  The  amount?  of  losses  in  process  of  adjustment  or  in  suspense,  including 
all  reported  or  supposed  losses ; 

4.  The  amount  of  dividends  declared,  due,  and  remaining  unpaid ; 

5.  The  amount  of  dividends  declared,  but  not  due ; 

6.  The  amount  of  money  borrowed  and  security  given  for  the  payment 
thereof ; 

7.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  one  year  or  less  from  date  of  policy,  reinsurance 
thereon  at  fifty  per  cent ; 
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8.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  fire  risks  running  more  than  one  year  from  the  date  of  policy, 
reinsurance  thereon  pro  rata ; 

9.  Gross  premiums  (without  any  deductions)  received  and  receivable  upon 
all  unexpired  marine  and  inland  navigation  risks,  except  time  risks,  reinsur- 
ance thereon  at  one  hundred  per  cent ; 

10.  Gross  premiums  (without  any  deductions)  received  and  receivable  on 
marine  time  risks,  reinsurance  thereon  at  fifty  per  cent ; 

11.  Amount  reclaimable  by  the  insured  on  perpetual  fire  insurance  policies, 
being  ninety-five  per  cent  of  the  premiums  or  deposit  received; 

12.  Reinsurance  fund  and  all  other  liabilities,  except  capital ; 

13.  Unused  balances  of  bills  and  notes  taken  in  advance  for  premiums  on 
open  marine  and  inland  policies,  or  otherwise,  returnable  on  settlement; 

14.  Principal  unpaid  on  scrip  of  certificates  of  profits,  which  have  been 
authorized  or  ordered  to  be  redeemed ; 

15.  Amount  of  all  other  liabilities  of  the  company,  specifying  the  same. 

[Income.]  Fourth — The  income  of  the  company  during  the  preceding  year, 
specifying : 

1.  The  amount  of  cash  premiums  received ; 

2.  The  amount  of  notes  received  from  premiums; 

3.  The  amount  of  interest  money  received,  specifying  the  same ; 

4.  The  amount  of  income  received  from  all  other  sources,  specifying  the  same. 
[Expenditures.]    Fifth — The  expenditures  of  the  preceding  year,  specifying : 

1.  The  amount  of  losses  paid; 

2.  The  amount  of  dividends  paid ; 

3.  The  amount  of  expenses  paid,  including  commissions  and  fees  to  agents 
and  officers  of  the  company ; 

4.  The  amount  paid  for  taxes ; 

5.  The  amount  of  all  other  payments  and  expenditures. 

[Risks  taken.]    Sixth — 1.  The  amount  of  risks  written  during  the  year; 

■ 

2.  The  amount  of  risks  expired  during  the  year ; 

3.  The  amount  of  risks  written  during  the  year  in  the  state  of  California ; 

4.  The  amount  of  premiums  thereon. 

[Proviso.]  Provided,  that  any  foreign  fire,  marine,  or  inland  insurance  com- 
pany, incorporated  or  not  incorporated,  doing  business  within  this  state,  shall 
return  only  the  business  done  in  the  United  States  and  the  assets  of  the  com- 
pany situated  in  the  United  States  and  held  for  the  protection  of  the  policy- 
holders of  the  company  who  are  residents  of  the  United  States,  except  that 
any  further  returns  requested  from  time  to  time  by  the  insurance  commissioner 

must  be  made. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  15;  March  4,  1887,  Stats,  and  Amdts.  1886-7,  pp.  9-11; 
repealed  and  present  enacted  In  place  thereof  March  8,  1907,  Stats, 
and  Amdts.  1907,  p.  155,  Kerr's  States,  and  Amdts.  1906-7,  p.  44.  In 
effect  Immediately. 
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§613.    STATEMENT  OF  LIFE,  HEALTH,  AND  ACCIDENT  COMPANIES. 

Such  statement,  if  made  by  life,  health,  and  accident  companies,  must  show : 

[Capital.]    First — The  amount  of  the  capital  stock  of  the  company. 

[Assets.]    Second — The  property  or  assets  held  by  the  company,  specifying : 

1.  The  value  of  the  real  estate  held  by  the  company ; 

2.  The  amount  of  cash  on  hand  and  deposited  in  banks  to  the  credit  of  the 
company,  specifying  the  same ; 

3.  The  amount  of  loans  secured  by  bond  and  mortgage  on  real  estate,  speci- 
fying the  same ; 

4.  Amount  of  loans  secured  by  pledge  of  bonds,  stocks,  or  other  marketable 
securities  as  collateral,  specifying  the  same ; 

5.  Cash  market  value  of  all  stocks  and  bonds  owned  by  the  company,  speci- 
fying the  same ; 

6.  Interest  due  the  company  and  unpaid ; 

7.  Interest  accrued,  but  not  due ; 

8.  Premium  notes  and  loans  in  any  form  taken  in  payment  of  premiums  on 
policies  now  in  force ; 

9.  Gross  amount  of  premiums  in  process  of  collection  and  transmission  on 
policies  in  force ; 

10.  Gross  amount  of  deferred  premiums ; 

11.  All  other  assets,  specifying  the  same. 

[Liabilities.]  Third — 1.  Claims  for  death  losses  and  matured  endowments 
due  and  unpaid ; 

2.  Claims  for  death  losses  and  matured  endowments  in  process  of  adjust- 
ment or  adjusted  and  not  due ; 

3.  Claims  resisted  by  the  company ; 

4.  Amounts  due  and  unpaid  on  annuity  claims ; 

5.  Trust  funds  on  deposit  or  net  present  value  of  all  outstanding  policies, 
computed  according  to  the  American  Experience  Table  of  Mortality,  with 
interest  at  the  rate  of  four  and  one-half  per  cent  per  annum  upon  all  out- 
standing risks  written  prior  to  January  first,  1892,  and  according  to  the  Com- 
bined Experience  or  Actuaries'  Table  of  Mortality  with  interest  at  the  rate 
of  four  per  cent  per  annum  upon  all  outstanding  risks  written  from  and  after 
the  thirty-first  day  of  December,  1891,  up  to  and  including  the  thirty-first  day 
of  December,  1907,  and  according  to  the  American  Experience  Table  of  Mortal- 
ity with  interest  at  the  rate  of  three  and  one-half  per  cent  per  annum  upon  all 
outstanding  risks  written  from  and  after  December  thirty-first,  1907; 

6.  Additional  trust  fund  on  deposit,  or  net  present  value  of  extra  and 
special  risks,  including  those  on  impaired  lives ; 

7.  Amount  of  all  unpaid  dividends  of  surplus  percentage,  bonuses,  and  other 
description  of  profits  to  policy-holders,  and  interest  thereon ; 

8.  Amount  of  any  other  liability  to  policy-holders  or  annuitants  not  included 
above. 
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'[Income.]    Fourth — 1.  Cash  received  for  premiums  on  new  policies  during 
the  year ; 

2.  Cash  received  for  renewal  of  premiums  during  the  year; 

3.  Cash  received  for  purchase  of  annuities ; 

4.  Cash  received  for  all  other  premiums ; 

5.  Cash  received  for  interest  on  loans,  specifying  the  same; 

6.  Rents  received ; 

7.  Cash  received  from  all  other  sources,  specifying  the  same ; 

8.  Gross  amount  of  notes  taken  on  account  of  new  premiums ; 

9.  Gross  amount  of  notes  taken  on  account  of  renewal  premiums. 
[Expenditures.]    Fifth — 1.  Cash  paid  for  losses ; 

2.  Cash  paid  to  annuitants; 

3.  Cash  paid  for  lapsed,  surrendered,  and  purchased  policies; 

4.  Cash  paid  for  dividends  to  policy-holders ; 

5.  Cash  paid  for  dividends  to  stockholders ; 

6.  Cash  paid  for  reinsurances ; 

7.  Commission  paid  to  agents ; 

8.  Salaries  and  other  compensation  of  officers  and  employees,  except  agents 
and  medical  examiners ; 

9.  Medical  examiners'  fees  and  salaries; 

10.  Cash  paid  for  taxes ; 

11.  Cash  paid  for  rents ; 

12.  Cash  paid  for  commuting  commissions ; 

13.  All  other  cash  payments. 

Sixth — Balance  sheet  of  premium  note  account. 
Seventh — Balance  sheet  of  all  the  business  of  the  company. 
Eighth — 1.  Total  amount  of  insurance  effected  during  the  year  on  new 
policies ; 

2.  Total  amount  of  insurance  effected  during  the  year  in  the  state  of  Cali- 
fornia ; 

3.  Premiums  received  during  the  year  on  business  done  in  the  state  of  Cali- 
fornia. 

History:  Former  section  enacted  March  12,  1S72;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  157,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  46.    In  effect  Immediately. 

§  614.    STOCK  NOTES  [OF  MUTUAL  COMPANIES],  HOW  COMPUTED. 

Mutual  companies  formed,  existing,  and  doing  business  under  an  act  entitled 

"An  act  to  provide  for  the  incorporation  of  mutual  insurance  companies." 

passed  April  twenty-sixth,  eighteen  hundred  and  fifty-one,  may  report  their 

approved  stock  as  capital  paid  up,  and  such  notes  for  all  purposes  must  be 

deemed  part  of  the  paid-up  capital  stock  of  such  corporation. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  169,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  48.    In  effect  immediately. 
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§615.    TO  FURNISH  BLANKS.    The  insurance  commissioner  must  cause 

to  be  prepared,  and  furnish  on  demand  to  each  of  the  companies  printed  forms 

of  the  statements  herein  required;  and  he  may  make  such  changes  from  time 

to  time  in  the  form  of  such  statements  and  reports  as  seems  to  him  best  adapted 

to  elicit  from  the  companies  a  true  exhibit  of  their  condition.    The  same  forms 

must  be  so  furnished  on  cRmand  to  all  companies  engaged  in  the  same  kind  of 

business. 

History:  Former  section  enacted  March  12,  1872,  founded  upon  and 
modification  of  5  6  Act  March  26,  1868,  Stats.  1867-8,  p.  327;  repealed 
and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  159, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  48.    In  effect  immediately. 

§616.  CONDITION  OF  DOINO  BUSINESS.  AGENT  UPON  WHOM  PRO- 
CESS MAY  BE  SERVED.  The  insurance  commissioner  must  require,  as  a 
condition  precedent  to  the  transaction  of  insurance  business  in  this  state  by 
any  foreign  insurance  company,  that  such  company  file  in  his  office  a  writing 
designating  the  name  of  an  agent,  and  his  place  of  business  in  this  state,  on 
whom  any  notice  provided  by  law  or  by  any  insurance  policy,  proof  of  loss, 
summons  and  other  process  may  be  served  in  all  actions  or  other  legal  pro- 
ceedings against  such  company.  All  notices,  proof  of  loss,  summons,  or  other 
process  so  served  give  jurisdiction  over  the  person  of  such  company.  The  agent 
so  appointed  and  designated  shall  be  deemed  in  law  a  general  agent,  and  must 
be  the  principal  agent  of  such  company  in  this  state ; 

[Agreement  or  stipulation  as  to  such  agent.]  Any  such  foreign  company 
shall,  as  a  further  condition  precedent  to  the  transaction  of  insurance  business 
in  this  state,  and  in  consideration  of  the  privilege  to  transact  such  insurance 
business  in  this  state,  make  and  file  with  the  insurance  commissioner  an  agree- 
ment or  stipulation,  executed  by  the  proper  authorities  of  such  company,  in 
form  and  substance  as  follows:  The  (giving  name  of  company)  does  hereby 
stipulate  and  agree  that,  in  consideration  of  the  permission  granted  by  the 
state  of  California  to  it  to  transact  insurance  business  in  this  state,  that  if  at 
any  time  said  company  shall  leave  this  state  or  cease  to  transact  business  in 
this  state  or  shall  be  without  an  agent  in  said  state,  on  whom  any  notice,  proof 
of  loss,  summons,  or  other  legal  process  may  be  served,  then  in  any  action  or 
proceeding  arising  out  of  any  business  or  transactions  which  occurred  in  this 
state,  service  of  any  notice  provided  by  law,  or  insurance  policy,  proof  of  loss, 
summons,  or  other  legal  process  may  be  made  upon  the  insurance  commissioner, 
and  that  such  service  upon  the  commissioner  shall  have  the  same  force  and 
effect  as  if  made  upon  the  company. 

[Service  upon  insurance  commissioner.]  Whenever  such  service  of  .notice. 
proof  of  loss,  summons,  or  other  legal  process  shall  be  made  upon  the  insurance 
commissioner,  he  must,  within  ten  days  thereafter,  transmit  by  mail,  postage 
paid,  a  copy  of  such  notice,  proof  of  loss,  summons,  or  other  legal  process  to  the 
company,  addressed  to  the  manager,  president,  or  secretary  thereof  at  its  home 
or  principal  office.  The  sending  of  such  copy  by  the  commissioner  shall  be  a 
necessary  part  of  the  service  of  the  notice,  proof  of  loss,  summons,  or  other 
legal  process. 
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[Duty  of  commissioner,]  When  any  notice,  summons,  or  other  legal  process 
is  served  upon  the  insurance  commissioner  pursuant  to  the  provisions  of  this 
section,  the  service  as  to  the  company  shall  be  deemed  complete  at  the  end  of 
sixty  days  after  the  date  of  the  delivery  of  the  notice,  summons,  or  other  pro- 
cess to  the  insurance  commissioner. 

[How  service  made  upon  agent.]    When  any  notice,  provided  by  law  or  by 

any  insurance  policy,  is  to  be  served  on  the  agent  designated,  as  in  this  section 

provided,  such  service  may  be  made  as  provided  in  chapter  five,  part  two,  title 

fourteen  of  the  Code  of  Civil  Procedure. 

History:  Former  section  enacted  March  12,  1872,  founded  upon  9  1 
Act  April  4,  1870,  Stats.  1869*70,  p.  881;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  €3;  April  1,  1878,  Code  Amdts.  1877-8,  p.  17;  repealed 
and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  159, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  48.    In  effect  immediately. 


AGENTS  UPON  WHOM  PROCESS  MAY 

BE  SERVED. 

1.  Agent — General  agent  under  this  section. 

2.  Construed  —  Governs    foreign    insurance 

companies. 

3.  Same — Governs  surety  companies. 

4, 5.  Certificate — Prima  facie  evidence  of  com- 
pliance. 

6.  Effect  of  compliance. 

7.  Service  constructive,  when. 

1.  Agrent— General  agent  under  this  sec- 
tion.— The  clause  declaring;  that  the  process 
agent  shall  also  be  "deemed  in  law  a  gen- 
eral agent"  does  not  prevent  an  insurance 
company  from  inserting  in  the  policy  stip- 
ulations that  such  agent  shall  have  no 
power  to  waive  forfeitures  or  alter  the 
terms  of  the  policy  after  issuance.  The 
company  may  limit  the  authority  of  its 
agents,  and  whether  or  not  authority  has 
teen  limited  is  a  question  of  fact,  and  the 
mere  proof  that  one  has  been  made  a  "gen- 
eral agent"  under  this  section  does  not 
make  it  a  question  of  law. — Belden  v. 
Union  Central  Life  Ins.  Co.,  167  Cal.  740, 
141  Pac.  370. 

2.  Construed— Governs  forelsrn  Insurance 
companies    a»    to    obtaining*    permission    to 

do  business  within  state,  superseding 
Stats.  1871-72,  p.  826,  relating  to  foreign 
corporations,  and  hence  it  is  not  necessary 
for  foreign  insurance  company  to  comply 
with  latter  act  before  it  can  plead  statute 
of  limitations. — Harrigan  v.  Home  L.  Ins. 
Co.,  128  Cal.  531,  537,  58  Pac.  180,  61  Id.  99. 

3.  Same     Governs  surety   companies   or- 
ganized for  purpose  of  becoming  surety  on 


bond  or  undertaking  authorized  by  law, 
and  hence  when  such  company  has  com- 
plied with  this  section  it  is  not  required 
to  comply  with  Stats.  1871-72,  p.  826,  relat- 
ing to  foreign  corporations. — Gutzeil  v. 
Pennie,   96  Cal.  598,   600,  30  Pac.  836. 

4.  Certificate  —  Prima  fade  evidence  off 
compliance  by  insurance  company  with 
provisions  of  code  entitling  it  to  do  busi- 
ness in  state. — Harrigan  v.  Home  L».  Ins. 
Co.,  128  Cal.  531,  539,  58  Pac.  180,  61  Id.   99. 

5.  So  also  is  prima  facie  evidence  that 
surety  company  has  complied  with  section, 
and  in  absence  of  evidence  to  contrary, 
certificate  is  sufficient  proof  that  it  was 
properly  issued  and  that  company  had  au- 
thority to  transact  business  in  state. — Gut- 
zeil v.  Pennie,  95  Cal.  598,  600,  30  Pac.   836. 

6.  Effect  of  compliance. — Foreign  In- 
surance company  having  submitted  itself 
to  Jurisdiction  of  state  courts  and  provided 
means  by  which  it  may  be  served  with 
process,  and  state  having  granted  it  per- 
mission to  do  business  on  these  terms,  it 
is  within  state  for  all  purposes  of  suit,  in- 
cluding right  to  rely  on  statute  of  limita- 
tions.— Harrigan  v.  Home  L.  Ins.  Co.,  12* 
Cal.   531,   540,   58  Pac.  180,  61   Id.   99. 

7.  Service  constructive,  when.  —  Service 
upon  the  secretary  of  state  is  not  in  ordi- 
nary cases,  to  be  considered  tantamount  to 
personal  service  upon  a  corporation,  as 
distinguished  from  constructive  service.  If 
such  had  been  intended  in  all  cases,  the 
legislature  would  undoubtedly  have  so  pro- 
vided, as  it  has  provided  in  the  case  of 
foreign  insurance  companies. — Holiness 
Church  of  San  Jose  v.  Metropolitan  Church 
Assn.,  12  Cal.  App.  445,  448,  107  Pac.  63S. 


§  617.  PENALTY  FOR  FAILURE  TO  FILE  STATEMENT.  The  commis- 
sioner must  collect  the  sum  of  one  hundred  dollars  from  any  company  engaged 
in  the  business  of  insurance  in  this  state,  for  a  wilful  failure  to  make  and 
file  in  his  office  within  the  time  prescribed  by  law,  any  statements  or  stipula- 
tions required  by  this  title,  and  an  additional  penalty  of  two  hundred  dollars 
for  each  and  every  month  or  fractional  part  of  a  month  thereafter,  that  such. 
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company  continues  to  transact  the  business  of  insurance  until  such  statements 

and  stipulations  are  filed. 

History:  Enacted  March  12,  1872,  founded  upon  9  7  Act  March  26, 
1868,  State.  1867-8,  p.  328;  amended  March  28,  1874,  Code  Amdts.  1873-4, 
p.  65;  April  1,  1878,  Code  Amdts.  1877-8,  p.  18;  March  4,  1887,  Stats. 
and  Amdts.  1886-7,  pp.  11,  12;  repealed  and  present  enacted  March  8, 
1907,  Stats,  and  Amdts.  1907,  p.  160,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  49.    In  effect  immediately. 

§618.  DEPOSIT  OF  SECURITIES  BY  COMPANIES,  WHEN.  Whenever 
the  laws  of  any  state  of  the  United  States,  or  of  any  country  foreign  to  the 
United  States,  require  any  insurance  company  organized  under  the  laws  Of 
this  state,  to  deposit  with  some  officer  of  this  state  securities  in  trust  for,  and 
for  the  benefit  of,  the  policy  holders  of  such  company,  as  a  prerequisite  to 
transacting  insurance  business  in  such  other  state  or  foreign  country,  and 
whenever  under  any  laws  of  this  state  any  insurance  company  is  required  to 
deposit  with  any  officer  of  this  state  securities  in  trust  for,  and  for  the  benefit 
of  policy  holders  of  such  company,  the  insurance  commissioner  of  this  state 
must  receive  from  such  company  securities  in  the  amount  required  by  the  law 
under  which  such  deposit  is  made  on  deposit  and  in  trust  for  the  policy  holders 
of  such  company.  None  of  such  securities  so  deposited  must  be  estimated  above 
the  par  value  of  the  same,  nor  above  their  market  value. 

[Duty  of  insurance  commissioner.]  The  insurance  commissioner  must,  upon 
the  receipt  of  such  securities,  forthwith  make  a  special  deposit  of  the  same  in 
the  state  treasury,  in  packages  marked  with  the  name  of  the  company  from 
whom  received,  where  they  must  remain  as  security  for  policy  holders  in  the 
company  to  whom  they  respectively  belong;  but  so  long  as  the  company  con- 
tinues solvent  he  must  permit  it  to  collect  the  interest  or  dividends  on  the 
securities  so  deposited,  and  from  time  to  time  to  withdraw  any  such  securities 
on  depositing  other  securities  in  the  stead  of  those  to  be  withdrawn.  Such 
new  securities  to  be  of  the  same  value  and  character  mentioned  in  this  section, 
but  such  securities  must  not  be  withdrawn  from  the  state  treasury  unless  upon 
the  written  order  of  the  company  making  the  deposits,  which  order  must  be 
indorsed  by  the  commissioner,  or  upon  the  order  and  authority  of  some  court 
of  competent  jurisdiction. 

[Deposit  of  mortgages.]  If  the  deposit  is  of  mortgages,  it  shall  be  accom- 
panied by  full  abstracts  of  title  or  policies  of  title  insurance  or  certificates  of 
title  issued  by  a  duly  organized  title  insurance  company  authorized  to  transact 
business  under  the  laws  of  California,  and  the  fees  for  examination  of  title, 
unless  accompanied  by  such  certificates  of  title  or  policies  of  title  insurance, 
and  the  fees  for  appraisal  of  property  shall  be  paid  by  the  company  making  the 
deposit. 

[Stocks  or  bonds.]  If  the  deposit  is  of  stocks  or  bonds,  it  shall  be  accom- 
panied by  the  fees  necessary  for  the  appraisal  thereof.  If  the  deposit  is  of 
notes  or  bonds  secured  by  mortgages,  or  trust  deeds,  covering  property  which 
has  been  brought  under  the  operation  of  the  land  title  law,  commonly  called 
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the  Torrens  title  law,  it  shall  be  accompanied  by  a  certificate  of  a  registrar  of 

titles  as  to  the  condition  of  the  title  to  the  lands  covered. 

History:  Former  section,  relating  to  same  subject,  enacted  March 
12,  1872,  founded  upon  §  1,  Act  March  18,  1870,  Stats.  1868-70,  pp.  321, 
322;  amended  April  1,  1878,  Code  Amdts.  1877-8,  pp.  18,  19;  repealed 
and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  160, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  49;  amended  April  15,  1909,  Stats, 
and  Amdts.  1909,  p.  909;  May  15,  1919,  Stats,  and  Amdts.  1919,  p.  540. 
In  effect  July  22,  1919. 

§  619.    DEPOSITS,  CERTIFICATE  FOB.    CONTENTS  OF.    Whenever  an 

insurance  company  has  deposited  with  the  commissioner  the  requisite  security, 

in  conformity  with  the  requirements  of  the  preceding  section,  the  commissioner 

must  issue  to  such  company  a  certificate,  under  his  official  seal,  of  such  deposit, 

for  each  state  or  country  requiring  the  same,  which  said  certificate  must  state 

the  items  and  amount  of  securities  so  deposited,  and  that  they  are  of  the  value 

therein  represented. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  March  18, 
1870,  Stats.  1869-70,  p.  322;  amended  April  1,  1878,  Code  Amdts.  1877-8, 
p.  19;  repealed  and  present  enacted  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  161,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  50.  In  effect  imme- 
diately. 

§620.  DEPOSITS  RETURNED,  WHEN.  Whenever  any  insurance  com- 
pany so  depositing  securities  with  the  commissioner  has  paid,  canceled,  or  rein- 
sured all  its  unexpired  policies  outstanding  in  the  state,  satisfactorily  to  the 
insurance  commissioner,  and  all  its  liabilities  under  such  policies  are  extin- 
guished, or  assumed  by  other  responsible  companies  or  corporations,  then,  if  on 
application  of  such  company,  duly  verified,  and  from  an  examination  of  the 
books  of  the  company,  and  of  its  officers  under  oath,  the  insurance  commis- 
sioner is  satisfied  that  all  of  its  policies  are  so  paid,  canceled,  extinguished,  or 
reinsured,  he  must  deliver  up  to  the  company  the  securities  deposited. 

[Proviso.]  Provided,  however,  that  pending  such  examination  the  securities 
requested  to  be  withdrawn  may  at  the  discretion  of  the  commissioner  be  deliv- 
ered to  the  depositor  upon  the  condition  that  the  applicant  deposit  with  the 
commissioner  securities  of  like  value;  and  whenever  the  laws  of  any  other 
state  or  country,  by  reason  of  which  section  six  hundred  and  twenty-two  of  the 
Political  Code  of  this  state  is  brought  into  force,  shall  be  repealed  and  abro- 
gated, then  any  deposit  which  shall  have  been  made  with  the  commissioner, 
under  and  by  reason  of  said  section  six  hundred  and  twenty-two  of  the  Political 
('ode,  must  be  delivered  up  to  the  company  making  the  deposit. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  March  18, 
1870,  Stats.  1869-70,  p.  322;  amended  April  1,  1877-8,  p.  19;  repealed 
and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  160, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  60.    In  effect  immediately. 

§  620a.     [No  such  section.] 

§  620b.    WITHDRAWAL  OF  SECURITIES  BY  INSURANCE  COMPANIES. 

Whenever  securities  have  been  deposited  by  an  insurance  company  created 
under  the  laws  of  this  state  with  an  officer  thereof  to  enable  it  to  do  business 
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in  another  state,  pursuant  to  the  laws  of  said  state,  such  securities  may  be  with- 
drawn whenever  such  company  ceases  to  do  business  in  such  other  state  and 
conclusive  evidence  is  filed  that  all  policies  written  in  such  other  state  have 
expired  or  been  paid,  canceled  or  reinsured ;  said  securities  in  such  event  must 
on  demand  be  returned  to  the  company  depositing  them. 

History:  Enactment  approved  June  11,  1915,  Stats,  and  Amdts. 
1915,  p.  1482.     In  effect  August  10,  1916. 

§621.  EXAMINATION  OF  SECURITIES.  [DEFICIENCIES  TO  BE 
MADE  UP,  WHEN.]  The  commissioner  must  make  an  annual  examination  of 
the  securities  received  by  him  from  each  insurance  company,  and  if  it  appear 
at  any  time  that  the  securities  deposited  by  any  such  company  amount  to  less 
than  the  sum  required  for  the  purposes  for  which  the  deposit  was  made,  he 
must  notify  the  company  thereof,  and  unless  the  deficiency  is  made  up  within 
thirty  days  after  notice,  the  commissioner  must  revoke  the  certificate  of  author- 
ity previously  granted  and  countermand  all  the  certificates  he  may  have  issued 
to  the  company  under  this  chapter,  and  give  notice  thereof  to  the  officers  of 
the  several  states  to  whom  the  certificate  may  have  been  transmitted. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  March  18, 
1870,  Stats.  1869-70,  pp.  322,  323;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  19;  repealed  and  present  enacted  March  8,  1907,  Stats,  and 
Amdts.  1907,  p.  160,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  51.  In  effect 
Immediately. 

§  622.  RETALIATORY  CLAUSE.  When  by  the  laws  of  any  other  state  or 
country,  any  taxes,  fines,  penalties,  licenses,  fees,  deposits  of  money  or  of 
securities,  or  other  obligations  or  prohibitions,  are  imposed  on  insurance  com- 
panies of  this  state  doing  business  in  such  other  state  or  country,  or  upon  their 
agents  therein,  in  excess  of  such  taxes,  fines,  penalties,  licenses,  fees,  deposits 
of  securities,  or  other  obligations  or  prohibitions,  imposed  upon  insurance  com- 
panies of  such  other  state  or  country,  so  long  as  such  laws  continue  in  force, 
the  same  obligations  and  prohibitions  of  whatsoever  kind  must  be  imposed  upon 
insurance  companies  of  such  other  state  or  country  doing  business  in  this 
state. 

[Character  of  deposit  of  securities.]    And  whenever  under  this  section  any 

deposit  of  security  shall  be  made  in  this  state,  such  deposit  shall  be  made  in 

bonds  of  the  United  States  government,  or  in  those  of  the  state  of  California, 

or  in  interest-bearing  bonds  of  any  of  the  countries  [counties]  or  incorporated 

cities  and  towns  of  the  state  of  California,  not  in  default  for  interest  on  such 

bonds,  which  said  securities  must  be  estimated  at  not  exceeding  their  par  value 

nor  their  market  value. 

History:  Enacted  March  12,  1872,  founded  upon  §  5  Act  March  18, 
1870,  Stats.  1869-70,  p.  323;  amended  March  30,  1874;  Code  Amdts. 
1873-4,  p.  11;  April  1,  1878,  Code  Amdts.  1877-8,  p.  20;  March  31,  1897, 
Stats,  and  Amdts.  1897,  p.  242;  repealed  and  present  enacted  March 
8,  1907,  Stats,  and  Amdts.  1907,  p.  162,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  51.    In  effect  immediately. 

EETALIATORY  LAWS.  1.     Conatltwtlonallty   and   validity  of  re- 

,  ft    _      ....       ,.A  ■,       i-j-x       a      a  v  taliatory    laws    regulating:    amounts    to    be 

1,2.  Constitutionality  and  validity  of  retaba-      charKed    forelgn     corporatlonSi     ln8urance 

tory  laws.  corporations  and  other   corporations, — as  a 

3.  Alabama  doctrine.  condition    of   doing:   business    within    state, 

811 


6  622a 


TAX  ON  GROSS  PREMIUMS  OF  FOREIGN  COMPANIES.         (Ft.  Ill,  Tit.  I. 


have  not  been  passed  upon  by  our  state 
courts,  but  the  question  has  been  presented 
and  decided  in  other  jurisdictions  having; 
substantially  the  same  provisions  as  are 
found  in  the  above  section,  the  constitu- 
tionality and  validity  being*  almost  uni- 
versally upheld. — See  among  other  cases: 
Ga.  Goldsmith  v.  Home  Ins.  Co.,  62  Ga.  379. 
I1L  Home  Ins.  Co.  v.  Swigert,  104  111.  653; 
Germania  Ins.  Co.  v.  Swigert,  128  111.  237,  4 
L.  R.  A.  473,  21  N.  E.  630;  Union  Cent.  L. 
Ins.  Co.  v.  Furfee,  164  111.  186,  46  N.  £.  441. 
Ind.  Blackmer  v.  Royal  Ins.  Co.,  116  Ind. 
291,  17  N.  E.  580;  State  ex  rel.  Baldwin  v. 
Insurance  Co.  of  North  America,  116  Ind. 
267,  17  N.  E.  574.  Iowa.  State  ex  rel. 
Philips  v.  Fidelity  &  Casualty  Co.,  77  Iowa 
648,  .42  N.  W.  509.  Kan.  Phoenix  Ins.  Co. 
v.  Welch,  29  Kan.  672.  Ky.  Phoenix  Ins. 
Co.  v.  Com.,  68  Ky.  (5  Bush)  68,  96  Am. 
Dec.  331;  but  see  Western  &  S.  L.  Ins.  Co., 
133  Ky.  292.  117  S.  W.  376,  holding  that  a 
foreign  corporation  can  not  be  taxed  a 
higher  rate  than  domestic  corporations  be- 
cause a  higher  rate  is  taxed  in  the  foreign 
state  of  the  corporation's  creation.  Md. 
Talbott  v.  Fidelity  &  Casualty  Co..  74  Md. 
536,  18  L.  R.  A.  584,  22  Atl.  395.  Minn.  State 
v.  Fidelity  &  Casualty  Ins.  Co.,  39  Minn.  588, 
41  N.  W.  108.     Neb.  State  v.  Insurance  Co. 


of  North  America,  71  Neb.  320,  99  N.  W.  U. 
N.  H.  Haverhill  Ins.  Co.  ▼.  Prescott,  42  N.  H. 
547,  80  Am.  Dec.  123.  N.  Y.  People  v.  Fire 
Assoc,  of  Philadelphia,  92  N.  Y.  311,  44 
Am.  Rep.  380;  affirmed  119  U.  S.  110.  30 
U  ed.  342,  7  Sup.  Ct.  Rep.  108.  Ohio.  State 
v.  Reimund,  45  Ohio  St.  214,  13  N.  E.  30; 
State  v.  Western  Union  Mut.  L.  A  Ace. 
Soc,  47  Ohio  St.  167,  8  L.  R.  A.  129.  24 
N.  E.  392;  State  v.  Insurance  Co.,  49  Ohio 
St.  440,  34  Am.  St.  Rep.  573,  16  L«.  R.  A 
611,  31  N.  E.  658;  but  the  court  held  that 
such  statute  must  be  strictly  construed,  and 
that  it  could  not  be  enforced  unless  it  was 
shown  that  there  was  a  domestic  corpora- 
tion fully  organised  and  liable  to  be  af- 
fected by  the  discrimination  of  the  foreign 
state. 

2.  Such  a  provision  Is  held  valid  on  the 
ground  that  it  is  a  condition  of  doing-  busi- 
ness in  the  state,  and  not  as  a  scheme  of 
taxation;  and  that  is  the  basis  upon  which 
the  constitutionality  and  validity  is  placed 
in  the  cases  cited  in  the  preceding  section. 

S.  Alabama  doctrine  is  opposed  to  the 
overwhelming  weight  of  authority,  that 
court  holding  retaliatory  statutes  uncon- 
stitutional.— See  Clark  ▼.  Port  of  Mobile, 
67  Ala.  217. 


§  622a.  TAX  ON  GROSS  PREMIUMS,  OTHER  THAN  CALIFORNIA  COM- 
PANIES. Every  insurance  company  other  than  life,  not  organized  or  incorpo- 
rated under  the  laws  of  California,  and  doing  business  in  this  state,  and  every 
other  insurance  company  other  than  life,  whose  charter  may  be  owned,  or  a 
majority  of  whose  stock  may  be  controlled,  or  whose  business  may  be  carried 
on  in  the  interest,  or  for  the  benefit  of  any  insurance  company  or  association 
not  organized  or  incorporated  under  the  laws  of  California,  shall  annually  pay 
to  the  insurance  commissioner,  for  the  state,  a  tax  of  two  per  cent  upon  the 
amount  of  the  gross  premiums  received  upon  its  business  done  in  the  state,  dur- 
ing the  year  ending  on  the  preceding  thirty-first  day  of  December,  less  return 
premiums,  reinsurance  in  companies  authorized  to  do  business  in  this  state, 
and  losses  actually  paid  on  its  business  in  this  state,  and  every  life  insurance 
company  not  organized  or  incorporated  under  the  laws  of  California,  which 
does  business  or  collects  premiums  or  assessments  in  the  state,  shall  annually 
pay  to  the  insurance  commissioner,  for  the  state,  a  tax  of  one  per  cent  upon 
the  amount  of  the  gross  premiums  received  upon  its  business  done  in  this  state 
during  the  year  ending  on  the  preceding  thirty-first  day  of  December. 

[Construction.]  This  section  shall  not  be  held  or  construed  so  as  to  relieve 
any  company  or  organization  from  any  tax,  fee  or  other  obligation  or  charge 
imposed  upon  it  by  the  provisions  of  section  six  hundred  and  twenty-two  of 
this  code,  and  whenever  the  taxes  imposed  by  the  application  of  section  six 
hundred  and  twenty-two  exceed  those  imposed  by  the  application  of  this  sec- 
tion the  provisions  of  the  former  section  shall  prevail. 

History:  Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  369; 
amended  March  18,  1906,  Stats,  and  Amdts.  1905,  pp.  136,  137; 
repealed  and  present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907, 
p.  160,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  51.     In  effect  immediately. 

212 


Ck.mtart.XVI.]       BONUS  TO  BK  FILED*-INFORMATION  FOR  ASSESSOR.  §§023-026 


§823.  BONDS  FEOM  INSURANCE  COMPANIES  TO  BE  FILED.  [CON- 
DITION OF  COMMENCING  BUSINESS.]  The  commissioner  must  require 
every  company  now  transacting  or  proposing  to  transact  insurance  business 
by  agent  or  agents  in  this  state,  before  commencing  such  business  to  file  in  his 
office  a  bond  in  favor  of  the  people  of  the  state  of  California,  to  be  signed  by 
the  company  as  principal,  with  two  sureties,  to  be  approved  by  the  commis- 
sioner, in  the  penal  sum  of  twenty  thousand  dollars,  the  condition  of  such  bonds 
to  be  as  follows : 

[Conditions.]  (1)  The  company  and  its  agents  will  pay  all  state,  county, 
and  municipal  property  and  license  taxes,  in  the  manner  and  at  the  time  pre- 
scribed by  law;  (2)  that  the  company  named  therein  will  conform  to  all  the 
provisions  of  the  revenue  and  other  laws  made  to  govern  them;  (3)  and  that 
the  company  will  promptly  pay  all  fees,  assessments,  taxes,  penalties  and  fines 
that  may  be  laid  upon  or  against  such  company. 

[Subject  to  same  rules  as  official  bonds.]  Such  bonds  may  be  sued  on  in  the 
same  manner  and  shall  be  subject  to  the  same  rules  governing  official  bonds, 
except  that  such  bonds  may  be  made  applicable  alike  to  the  first  and  all  subse- 
quent license  periods  for  which  renewals  of  certificates  of  authority  are  issued. 

[Securities  in  lieu  of  bond.]  Any  insurance  company  may  deposit  with  the 
insurance  commissioner,  in  lieu  of  such  bond,  securities  of  the  kind  and  char- 
acter set  forth  in  section  four  hundred  twenty-one  of  the  Civil  Code  of  the  state 
of  California,  in  the  sum  of  twenty  thousand  dollars  and  shall  be  held  in  trust 
by  the  insurance  commissioner  for  the  fulfillment  of  the  terms  and  conditions 
above  set  forth.  Such  securities  may  be  withdrawn  at  any  time  and  new 
securities  of  equal  value  deposited  in  lieu  thereof,  and  may  be  withdrawn  when- 
ever a  bond  is  filed  as  provided  in  this  section* 

History:  Former  section  enacted  March  12,  1872,  founded  upon  {  1 
Act  April  15,  1862,  Stats.  1862,  p.  243;  repealed  and  present  section 
enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  163,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  62;  April  29,  1915,  Stats,  and  Amdts.  1916,  p.  316. 
In  effect  August  8,  1916. 

L    Boats  of  forelffm  Insurance  companies  approval  by  insurance  commissioner. — Ldv- 

which  comply  with  provisions  of  this  sec-  erpool  &  I*  &  G.  Ins*  Co.  v.-  Clunie,  88  Fed. 

tion  as   to   form,   and   are   sufficient  as   to  160,  178. 
financial  ability  of  sureties,  are  entitled  to 

§  624.  SEP  ABATE  BOND  REQUIRED,  WHEN.  Whenever  the  same  com- 
piny  desires  to  collect  premiums  of  insurance  for  more  than  one  company,  the 
commissioner  must  require  a  separate  bond,  as  provided  in  the  preceding  sec- 
tion, for  each  company  so  represented  by  such  company. 

History:  Enacted  March  12,  1872,  founded  upon  {  5  Act  April  15, 
1862,  Stats.  1862,  p.  245;  repealed  and  present  enacted  March  8,  1907, 
Stats,  and  Amdts.  1907,  p.  163,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
52.    In  effect  immediately. 

}  825.  COMMISSIONER  TO  FURNISH  ASSESSOR  WITH  CERTAIN  IN- 
FORMATION. The  commissioner  must,  before  the  commencement  of  each 
fiscal  year  as  fixed  in  the  revenue  laws,  furnish  the  assessor  of  the  county  in 
which  the  principal  office  of  any  company  doing  business  of  insurance  is  situ- 
ated, all  the  data  concerning  premiums  collected  by  and  all  other  necessary 
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information  in  relation  to  the  business  of  such  company  as  will  assist  the 

assessor  in  the  performance  of  his  duties. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  163,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  52.    In  effect  immediately. 

§625a.  LIST  OF  INSURANCE  COMPANIES  TO  BE  FURNISHED 
COUNTY  CLERKS.  The  insurance  commissioner  of  the  state  of  California 
must  make  up  and  certify  to  the  county  clerk  of  each  county  of  this  state  a 
complete  list  of  all  corporations  engaged  in  the  business  of  making,  guaran- 
teeing or  becoming  a  surety  upon  bonds  or  undertakings  required  or  author- 
ized by  law,  holding  certificates  of  authority  to  transact  such  business  in  this 
state,  which  list  shall  set  forth : 

[What  list  shall  show.] 

1.  The  full  corporate  name  of  such-  corporation ; 

2.  The  name  of  the  state,  territory  or  country  under  whose  laws  such  corpo- 
ration is  organized ; 

3.  The  date  of  the  certificate  of  authority  issued  to  such  corporation  to  trans- 
act such  a  business  in  this  state. 

From  and  after  the  date  when  the  list  aforesaid  shall  have  been  certified  as 
hereinbefore  provided,  the  said  insurance  commissioners  shall  likewise  certify 
to  the  county  clerk  of  each  county  of  this  state,  the  same  facts  concerning  any 
other  corporation  thereafter  authorized  to  transact  such  business  in  this  state. 

[Revocation,  etc.,  of  authority.  Certificate  to  clerk.]  Whenever  the  certifi- 
cate of  authority  of  any  such  corporation  to  do  business  in  this  state  shall  for 
any  reason  be  surrendered,  revoked,  canceled,  or  annulled,  or  whenever  the 
said  certificate  of  any  such  corporation  has  been  suspended  as  provided  in  sec- 
tion one  thousand  fifty-six  of  the  Code  of  Civil  Procedure  of  this  state,  or  when- 
ever any  such  corporation  whose  certificate  of  authority  has  been  so  suspended, 
again  becomes  authorized  in  law  to  do  business  in  this  state  under  such  certifi- 
cate of  authority,  the  insurance  commissioner  of  this  state  shall  forthwith 
certify  to  the  county  clerk  of  each  county  of  this  state,  the  name  of  such  corpo- 
ration, and  the  date  of  such  surrender,  revocation,  cancellation,  annulment  or 
suspension,  or  of  renewed  authority  to  act  under  such  certificate. 

Sec.  2.  This  act  shall  take  effect  thirty  days  from  and  after  its  passage. 

History:  Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  977, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  53. 

§  626.  PULL  COMPLIANCE  WITH  LAW  TO  BE  REQUIRED.  The  com- 
missioner must  require  from  every  company,  before  and  after  engaging  in  the 
business  of  insurance,  a  full  compliance  with  all  the  provisions  of  title  two, 
part  four,  division  one,  of  the  Civil  Code  applicable  thereto;  and  every  com- 
pany neglecting  to  comply  with  such  requirements  is  subject  to  the  fines  and 
penalties  therein  prescribed. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  163,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  53.    In  effect  immediately. 
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§  627:    STATEMENTS,  ETC.,  TO  BE  BASED  ON  GOLD-COIN  VALUES. 

All  statements,  estimates,  percentages,  payments,  and  calculation,  required  by 

this  chapter  to  be  made  either  by  the  commissioner  or  companies,  must  be  made 

on  the  basis  of  gold  coin  of  the  United  States. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  163,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  53.    In  effect  Immediately. 

§  628.    SEPABATE  VALUATION  OF  POLICIES.    When  the  certificate  of 

the  insurance  commissioner  of  this  state,  of  the  valuation  of  the  policies  of  a 

life  insurance  company,  as  provided  in  the  next  section  of  this  code,  issued  to 

any  company  organized  under  the  laws  of  this  state,  shall  not  be  accepted  by 

the  insurance  authorities  of  any  other  state,  in  lieu  of  a  valuation  of  the  same, 

by  the  insurance  officer  of  such  other  state,  then  every  company  organized 

under  the  laws  of  such  other  state  doing  business  in  this  state,  shall  be  required 

to  have  a  separate  valuation  of  its  policies  made  under  the  authority  of  the 

insurance  commissioner  of  this  state,  as  provided  in  the  next  section. 

History:  Former  section  enacted  March  12,  1872;  amended  April 
23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  88  (by  re-enactment  verba- 
tim); repealed  and  present  enacted  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  163,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  54.  In  effect  imme- 
diately. 

§629.  LIFE  INSURANCE  COMPANIES  MUST  FURNISL  \>ATA  FOR 
VALUATION  OF  POLICIES.  Every  life  insurance  corporation  organized 
under  the  laws  of  this  state  must,  on  or  before  the  first  day  of  February  of  each 
year,  furnish  the  insurance  commissioner  the  necessary  data  for  determining 
the  valuation  of  all  its  policies  outstanding  on  the  thirty-first  day  of  Decem- 
ber then  next  preceding.  And  every  life  insurance  company  organized  under 
the  laws  of  any  other  state  or  country,  and  doing  business  in  this  state,  must, 
upon  the  written  requisition  of  the  commissioner,  furnish  him,  at  such  time 
as  he  may  designate,  the  requisite  data  for  determining  the  valuation  of  all  its 
policies  then  outstanding. 

[Basis  of  valuation.]  Such  valuations  must  be  based  upon  the  rate  of  mor- 
tality established  by  the  American  Experience  Life  Table,  and  interest  at  four 
and  one-half  per  cent  per  annum  on  all  outstanding  risks  written  prior  to  Jan- 
uary first,  one  thousand  eight  hundred  and  ninety-two,  and  such  valuation 
must  be  based  upon  the  rate  of  mortality  established  by  the  Combined  Experi- 
ence or  Actuaries'  Table  of  Mortality  with  interest  at  the  rate  of  four  per  cent 
per  annum  on  all  outstanding  risks  written  from  and  after  the  thirty-first  day 
of  December,  A.  D.,  one  thousand  eight  hundred  and  ninety-one,  up  to  and 
including  the  thirty-first  day  of  December,  one  thousand  nine  hundred  and 
seven,  and  such  valuations  must  be  based  upon  the  rate  of  mortality  estab- 
lished by  the  American  Experience  Table  of  Mortality  with  interest  at  the  rate 
of  three  and  one-half  per  cent  per  annum  on  all  outstanding  risks  written  from 
and  after  December  thirty-first,  nineteen  hundred  and  seven.  When  the  laws 
of  any  other  state  or  territory  require  of  a  life  insurance  company  organized 
under  the  laws  of  this  state  a  valuation  of  its  outstanding  policies  by  any 
standard  of  valuation  different  from  that  named  in  this  section,  the  insurance 
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commissioner  is  hereby  authorized  to  make  such  valuation  for  use  in  such  other 
state  or  territory,  and  to  issue  his  certificate  in  accordance  therewith. 

[Employment  of  actuary.]  For  the  purpose  of  making  the  valuations,  the 
insurance  commissioner  is  authorized  to  employ  a  competent  actuary,  whose 
compensation  for  such  valuations  shall  be  one  cent  for  each  thousand  dollars  of 
insurance,  to  be  paid  by  the  respective  companies  whose  policies  are  thus 
valued. 

History:  Former  section  enacted  March  12,  1872;  amended  April 
23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  88;  March  4,  1887,  Stats, 
and  Amdts.  1886-7,  p.  12;  repealed  and  present  enacted  March  8,  1907, 
Stats,  and  Amdts.  1907,  p.  164,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  54. 
In  effect  Immediately. 

§  630.  FRATERNAL  SOCIETIES  EXEMPT.  Secret  or  fraternal  societies, 
lodges,  or  councils  incorporated  or  organized  for  the  purpose  of  mutual  pro- 
tection and  relief  of  their  members  and  for  the  payment  of  stipulated  sums  of 
money  to  their  members  or  to  the  beneficiaries  of  deceased  members  which 
conduct  their  business  and  secure  membership  on  the  lodge  system  exclusively, 
having  ritualistic  work  and  ceremonies  in  their  societies,  lodges,  or  councils, 
and  all  mutual  or  benefit  associations,  organized  or  formed  and  composed  of 
members  of  any  such  society,  lodge  or  council  exclusively,  are  exempt  from  the 
provisions  of  all  the  insurance  laws  of  this  state. 

History:  Former  section  enacted  March  12,  1872;  amended  March 
4,  1887,  Stats,  and  Amdts.  1886-7,  p.  12;  repealed  and  present  enacted 
March  8,  1907,  Stats,  and  Amdts.  1907,  p.  164,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  65.    In  effect  immediately. 

As  to  payneat  of  expense*  Incurred  by  Insurance  commissioner,  see  Kerr's  Cyc  CIt. 
Code,  2d  ed.,  fi  46 So. 

§630 [a].  OFFICE  OF,  AND  CONTINGENT  EXPENSES.  The  commis- 
sioner may  procure  suitable  rooms  for  his  offices  and  may  provide  a  suitable 
safe  and  furniture  therefor.  He  may  also  provide  stationery,  fuel,  printing 
and  other  conveniences  necessary  for  the  transaction  of  the  business  of  his 
office.  Out  of  the  funds  paid  into  the  state  treasury  by  the  insurance  commis- 
sioner, there  shall  be  set  aside  and  reserved  each  and  every  year  the  sum  of 
five  thousand  dollars  as  a  special  fund  to  be  called  the  insurance  commissioner's 
special  fund.  All  expenditures  authorized  in  this  section  must  be  audited  by 
the  board  of  examiners,  who  must  allow  the  same  and  direct  payment  thereof 
to  be  made,  and  the  controller  shall  draw  warrants  therefor  on  the  state  treas- 
ury for  the  payment  of  the  same  to  the  insurance  commissioner  out  of  the  said 
insurance  commissioner's  special  fund. 

History:  Amended  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  81.  lit 
effect  July  1,  1906. 

1.  Tnls  nmentment  feU  with  repent  and  re -enactment  of  the  article,  provision  made  In 
section  59},  ante. — See  note,  par.  2,  |595[a],  ante. 

§  631.    BIGHT  OF  ACTION  AGAINST  COMMISSIONER.    If  at  any  time 

the  insurance  commissioner  revokes  the  certificate  of  authority  theretofore 
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granted  to  any  insurance  company  or  refuses  to  grant  a  certificate  of  authority 
to  any  insurance  company,  any  interested  person  or  company  may  commence 
an  action  against  the  insurance  commissioner  for  the  purpose  or  reviewing  the 
facts  and  the  law  pertinent  to  the  controversy  and  for  the  purpose  of  obtaining 
the  relief  refused  or  for  canceling  the  action  of  the  commissioner.  In  any  such 
action  the  court  shall  have  full  power  to  investigate  all  the  facts  de  novo  with- 
out regard  to  the  determinations  previously  made  by  the  commissioner.  In 
the  trial  of  such  actions  all  of  the  provisions  of  the  Code  of  Civil  Procedure, 
not  inconsistent  herewith,  shall  be  applicable. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  164,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  5&.    In  effect  immediately. 


§631a.  PUBLICATION  OF  NOTICE  OF  WITHDRAWAL.  Whenever  any 
insurance  company  shall  have  withdrawn  from  business  in  this  state,  and  when- 
ever for  any  reason  the  insurance  commissioner  shall  have  revoked  or  canceled 
the  certificate  of  authority  authorizing  any  insurance  company  to  do  business 
in  this  state,  the  insurance  commissioner  shall  cause  to  be  published,  in  each  of 
two  daily  newspapers,  one  published  in  San  Francisco  and  one  published  in 
Sacramento,  a  notice  of  such  revocation  or  of  such  withdrawal.  The  expense 
of  such  publication  shall  be  paid  in  advance  by  the  insurance  company  with- 
drawing or  whose  certificate  shall  have  been  so  revoked. 

History:  Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  165, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  55.    In  effect  immediately. 

§  632.    DISTRICT  ATTORNEY  TO  BE  NOTIFIED  OF  PENAL  OFFENSE. 

Whenever  the  insurance  commissioner  ascertains  that  any  insurance  company, 
or  any  of  its  agents,  officers  or  employees,  or  any  other  person  has  been  guilty 
of  violating  any  of  the  penal  statutes  of  this  state,  the  commissioner  shall  cer- 
tify such  facts  to  the  district  attorney  of  the  county  in  which  such  offense  was 
committed.  Such  offenses  shall  be  prosecuted  and  tried  in  all  respects  as  pro- 
vided in  the  Penal  Code.  For  the  purpose  of  evidence  the  commissioner  shall 
furnish  to  the  district  attorney,  without  cost  to  the  county,  certified  copies  of 
any  papers  or  records  of  the  office  of  the  commissioner. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  165,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  56.    In  effect  immediately. 

§633.  POWER  OF  ATTORNEY  TO  AOT  AS  AGENT,  FILING  DUPLI- 
CATES, ETC.  No  person  shall  within  this  state  act  as  the  agent  of  any 
insurance  or  surety  company  or  society  until  such  person  shall  have  first 
obtained  a  license  from  the  insurance  commissioner  authorizing  him  or  it  so  to 
act. 

{Agent  defined.]  Any  person  duly  appointed  and  authorized  by  an  insurance 
or  surety  company  or  society  to  solicit  applications  for  insurance  or  surety 
bonds,  or  effect  insurance  or  surety  bonds  in  the  name  of  such  company,  shall 
be  an  agent  within  the  meaning  of  this  section.  The  insurance  commissioner 
shall  npon  written  notice  from  any  insurance  or  surety  company  or  society, 
authorized  to  transact  business  in  this  state,  of  its  appointment  of  any  person 
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to  act  as  its  agent  and  upon  payment  of  the  fee  provided  for  in  section  six  hun- 
dred five  of  the  Political  Code,  issue  to  such  person  a  license  in  such  form  as 
may  be  prescribed  by  the  insurance  department ; 

[Application  for  license.]  Provided,  however,  that  such  proposed  licensee 
shall  first  file  with  the  insurance  commissioner  of  the  state  of  California  upon  a 
form  to  be  prescribed  and  furnished  by  said  insurance  commissioner,  an  appli- 
cation in  writing,  duly  verified  under  oath,  reciting, 

1.  The  applicant's  full  name  and  address; 

2.  The  name  of  the  company  for  which  the  applicant  is  to  act  as  agent ; 

3.  The  applicant's  experience  in  the  insurance  or  surety  business; 

4.  If  the  applicant  is  engaged  in  any  business  other  than  insurance  or  surety, 
the  nature  of  such  business  and  the  name  under  which  such  business  is  con- 
ducted ; 

5.  That  the  applicant  intends  to  carry  on  in  good  faith  the  occupation  of  an 
insurance  or  surety  agent,  and  that  said  applicant  does  not  seek  such  appoint- 
ment for  the  purpose  of  avoiding  or  preventing  the  operation  or  enforcement 
of  the  insurance  laws  of  this  state. 

[Revocation  or  suspension  of  license.]  If  it  shall  be  brought  to  the  attention 
of  the  insurance  commissioner  that  any  agent  licensed  hereunder  has  wil- 
fully misstated  any  material  fact  in  his  application,  or  that  the  purpose  or 
principal  use  of  such  license  as  an  insurance  or  surety  agent  is  to  avoid  or  pre- 
vent the  operation  or  enforcement  of  any  antirebate  law  or  other  insurance 
law  of  this  state,  or  that  such  agent  conducts  his  business  in  a  dishonest  man- 
ner or  misrepresents  the  policies  or  contracts  he  sells  or  misrepresents  the  poli- 
cies or  contracts  of  other  agents  or  companies,  or  is  conducting  his  business  in 
such  a  manner  as  to  cause  injury  to  the  public  or  those  dealing  with  him,  then 
the  insurance  commissioner  shall  give  notice  to  such  agent  and  cite  him  to 
appear  before  such  insurance  commissioner  and  show  cause  why  his  license 
as  an  insurance  or  surety  agent  should  not  be  suspended  or  revoked.  If  at  the 
hearing  of  said  order  to  show  cause  it  shall  appear  that  said  agent  has  wilfully 
misstated  any  material  fact  in  his  application  to  the  insurance  commissioner,  or 
that  the  purpose  or  principal  use  of  such  license  is  to  avoid  or  prevent  the 
operation  or  enforcement  of  any  antirebate  law  or  other  insurance  law  of  this 
state,  or  that  such  agent  conducts  his  business  in  a  dishonest  manner  or  mis- 
represents policies  or  contracts  he  sells  or  misrepresents  the  policies  or  con- 
tracts of  other  agents  or  companies,  or  is  conducting  his  business  in  such  a 
manner  as  to  cause  injury  to  the  public  or  those  dealing  with  him,  then  the 
insurance  commissioner  shall  either  revoke  or  suspend  the  license  of  such  agent, 
and  shall  notify  both  the  agent  and  the  company  of  such  revocation  or  sus- 
pension. 

[Action  may  be  brought  by  agent.]  If  at  any  time  the  insurance  commis- 
sioner revokes  or  suspends  the  license  theretofore  granted  to  any  agent,  such 
applicant  or  agent  may  commence  an  action  against  the  insurance  commis- 
sioner for  the  purpose  of  reviewing  the  facts  and  the  law  pertinent  to  the  con- 
troversy, and  for  the  purpose  _of  ^obtaining  relief,  or  canceling  the  act  of  the 
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insurance  commissioner.  In  any  such  action  the  court  shall  have  full  power 
to  investigate  all  the  facts  de  novo  without  regard  to  the  determinations  previ- 
ously made  by  the  insurance  commissioner.  All  of  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  pleadings,  proofs,  trials  and  appeals  shall  be 
applicable  to  such  actions. 

Such  action  shall  be  commenced  and  tried  in  the  superior  court  of  the  county 
in  which  such  agent  resides,  unless  the  parties  thereto  stipulate  otherwise. 

[Term  of  license.]  Unless  revoked  by  the  commissioner,  or  unless  the  com- 
pany by  written  notice  to  the  commissioner  cancels  the  agent's  authority  to 
act  for  it,  such  license,  or  any  renewal  thereof,  shall  expire  on  the  first  day  of 
July  next  after  its  issue  or  renewal.  Any  license  issued  after  this  section  takes 
effect  may  in  the  discretion  of  the  insurance  commissioner  be  renewed  for  a 
succeeding  year  by  a  renewal  certificate  without  the  commissioner  requiring 
the  detailed  information  required  by  this  section. 

[Violation.]  Any  person  who  shall  act  or  offer  to  act  or  assume  to  act  as 
an  insurance  or  surety  agent  unless  licensed  by  the  insurance  commissioner  as 
provided  in  this  section,  or  after  such  license  granted  to  him  or  it  has  been 
suspended  or  revoked,  shall  be  guilty  of  a  misdemeanor,  but  any  policy  issued 
on  an  application,  thus  procured,  shall  bind  the  insurance  company  if  other- 
wise valid. 

[Exemptions  from  provisions  of  act.]  Nothing  in  this  section  shall  be  con- 
strued to  apply  to,  refer  to,  or  affect  county  mutual  fire  insurance  companies, 
or  their  agents,  or  title  insurance  business,  or  fraternal  benefit  societies,  or 
agents  or  employees  of  reciprocal  or  interinsurance  exchanges. 

[Fees  not  affected.]    Nothing  herein  contained  shall  in  any  manner  limit  the 

fees  provided  for  in  section  six  hundred  five  of  the  Political  Code. 

History:  Enacted  March  12/  1874,  Code  Amdts.  1873-4,  pp.  66,  67; 
amended  April  26,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)(  pp.  90,  91; 
March  9,  1893,  Stats,  and  Amdts.  1893,  pp.  116-118;  repealed  and  present 
enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  165,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  56;  amendment  approved  June  1,  1917,  Stats,  and 
Amdts.  1917,  p.  1617;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1263. 
In  effect  July  27,  1919. 

1.   Fallvre  to  comply  with  reqnfrememta  cured  by  a  person  not  its  agent  or  Insurer 

•f  leetloa  does  mot  absolve  Insurer. — This  within    the  meaning   of   the   above   section, 

section  does  not  change  the  rule  of  law  as  and  it  is  bound  to  the  policyholder,  though 

to  principal  and  agent  between  the  insurer  the  provisions  of  the  Bection  have  not  been 

and  policyholder,  and  such  insurer  can  not  complied  with. — Goldstone  v.  Columbia  Life 

absolve  itself  from  liability  under  a  policy  ft  T.  Co.,  33  Cal.  App.  119,  164  Pac.  416. 
authorised   or  ratified   by   it,   although   se- 

§  633a.  LICENSE  TO  ACT  AS  INSURANCE  BROKER.  No  person,  firm  or 
corporation  shall  within  this  state  act  as  an  insurance  broker  until  such  per- 
son, firm  or  corporation  shall  have  first  obtained  a  license  from  the  insurance 
commissioner  authorizing  him  or  it  so  to  act. 

(Who  are  insurance  brokers.]  Any  person,  firm  or  corporation,  other  than 
an  insurance  or  surety  company,  or  society,  or  agent  of  such  company  or  society, 
or  employee  compensated  by  salary  only  and  acting  on  behalf  of  such  company 
or  society  or  agent,  or  a  medical  examiner  for  a  life  insurance  company  or 
society,  who,  for  compensation  acts  or  aids  in  any  manner  in  negotiating  con- 
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tracts  of  insurance  or  surety  bonds  or  reinsurance  or  placing  risks,  or  effect- 
ing insurance  or  reinsurance  for  a  party  other  than  himself  or  itself,  shall  be 
an  insurance  broker  within  the  meaning  of  this  section. 

[License  issued.]  The  insurance  commissioner  shall  upon  the  payment  of  a 
fee  provided  for  in  section  six  hundred  five  of  the  Political  Code,  issue  to  a 
person,  firm  or  corporation  a  license  to  act  as  an  insurance  broker  to  negotiate 
contracts  of  insurance  or  surety  bonds,  or  reinsurance,  or  place  risks,  or  effect 
insurance  or  surety  bonds  or  reinsurance,  with  any  insurance  or  surety  com- 
pany or  society  authorized  to  transact  such  business  within  this  state,  or  with 
its  agent,  or  with  another  broker ; 

[Application.]  Provided,  however,  that  such  proposed  licensee  shall  first 
file  with  the  insurance  commissioner  of  the  state  of  California,  upon  a  form 
to  be  prescribed  and  furnished  by  said  insurance  commissioner,  an  application 
in  writing  duly  verified  under  oath,  reciting : 

1.  The  applicant's  full  name  and  address; 

2.  The  applicant's  experience  in  the  insurance  business; 

3.  If  the  applicant  is  engaged  in  any  other  business  than  insurance,  the 
nature  of  such  business  and  the  name  under  which  such  business  is  conducted ; 

4.  If  the  applicant  be  a  copartnership,  the  names  of  the  partners  compris- 
ing such  copartnership,  or  if  the  applicant  be  a  corporation,  the  names  of  the 
officers  thereof ; 

5.  That  the  applicant  intends  to  carry  on  in  good  faith  the  occupation  of  an 
insurance  broker,  and  that  said  applicant  does  not  seek  a  license  as  an  insurance 
broker  for  the  purpose  of  avoiding  or  preventing  the  operation  or  enforcement 
of  the  insurance  laws  of  this  state. 

[Time  in  force.]  An  insurance  broker's  license  so  issued  shall  remain  in 
force  until  July  first  of  any  year  after  the  date  of  the  issuance  thereof  unless 
sooner  revoked  by  the  insurance  commissioner.  Such  broker's  license  issued 
on  an  application  as  hereinbefore  provided  may  in  the  discretion  of  the  insur- 
ance commissioner  be  renewed  upon  expiration  for  a  succeeding  year  upon  the 
payment  of  a  fee,  provided  for  in  section  six  hundred  five  of  the  Political  Code, 
without  requiring  anew  the  details  required  in  the  original  application. 

[Revocation  or  suspension  of  license.]  If  it  shall  be  brought  to  the  atten- 
tion of  the  insurance  commisioner  that  any  insurance  broker  licensed  hereunder 
has  wilfully  misstated  any  material  fact  in  his  application,  or  that  the  purpose 
or  principal  use  of  such  license  as  an  insurance  broker  is  to  avoid  or  prevent  the 
operation  or  enforcement  of  any  antirebate  law  or  other  insurance  law  of  this 
state,  or  that  such  broker  conducts  his  business  in  a  dishonest  manner  or  mis- 
represents the  policies  or  contracts  he  negotiates  or  misrepresents  the  policies 
or  contracts  of  any  insurance  or  surety  company,  or  is  conducting  his  business 
in  such  a  manner  as  to  cause  injury  to  the  public  and  those  dealing  with  him, 
then  the  insurance  commissioner  shall  give  notice  to  such  insurance  broker  and 
cite  him  to  appear  before  such  insurance  commissioner  and  show  cause  why 
his  license  as  an  insurance  broker  should  not  be  suspended  or  revoked.  If  at 
the  hearing  of  said  order  to  show  cause  it  shall  appear  that  said  insurance 
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broker  has  wilfully  misstated  any  material  fact  in  his  application  to  the  insur- 
ance commissioner,  or  that  the  purpose  or  principal  use  of  such  license  is  to 
avoid  or  prevent  the  operation  or  enforcement  of  any  antirebate  law  or  other 
insurance  law  of  this  state,  or  that  such  broker  conducts  his  business  in  a  dis- 
honest manner  or  misrepresents  the  policies  or  contracts  he  negotiates  or  mis- 
represents the  policies  or  contracts  of  any  insurance  or  surety  company,  or  is 
conducting  his  business  in  such  a  manner  as  to  cause  injury  to  the  public  and 
those  dealing  with  him,  then  the  insurance  commissioner  shall  either  revoke  or 
suspend  the  license  of  such  insurance  broker  and  shall  notify  such  broker  of 
such  revocation  or  suspension,  and  shall  publish  a  notice  of  the  revocation  or 
suspension  of  said  insurance  broker's  license  in  such  a  manner  as  he  deems 
proper  for  the  protection  of  the  public. 

[Action  to  review  facts.]  If  at  any  time  the  insurance  commissioner  revokes 
or  suspends  the  license  theretofore  granted  to  a  broker,  such  broker  may  com- 
mence an  action  against  the  insurance  commissioner  for  the  purpose  of  review- 
ing the  facts  and  the  law  pertinent  to  the  controversy,  and  for  the  purpose  of 
obtaining  relief,  or  canceling  the  act  of  the  insurance  commissioner.  In  any 
such  action  the  court  shall  have  full  power  to  investigate  all  the  facts  de  novo 
without  regard  to  the  determination  previously  made  by  the  insurance  com- 
missioner. All  of  the  provisions  of  the  Code  of  Civil  Procedure  relating  to 
pleadings,  proofs,  trials  and  appeals  shall  be  applicable  to  such  action. 

Such  action  shall  be  commenced  and  tried  in  the  superior  court  of  the  county 
in  which  such  broker  resides,  unless  the  parties  thereto  stipulate  otherwise. 

[Nonresident  brokers.]  The  insurance  commissioner  may  upon  application 
issue  to  nonresident  insurance  brokers  a  license  to  transact  insurance  in  this 
state  subject  to  the  same  qualifications,  requirements,  restrictions  and  fees  as 
provided  for  resident  brokers. 

{Penalty.]  Any  person,  firm  or  corporation,  who  shall  act  or  offer  to  act  or 
assume  to  act  as  an  insurance  broker,  unless  licensed  by  the  insurance  commis- 
sioner as  provided  in  this  section,  or  after  such  license  granted  to  him  or  it  has 
been  revoked,  shall  be  guilty  of  a  misdemeanor,  but  the  policy  issued  on  an 
application  thus  procured,  shall  bind  the  insurance  company,  if  otherwise  valid. 

[Title  insurance,  etc.,  not  affected.]  Nothing  in  this  section  shall  apply  to 
or  in  any  way  affect  title  insurance  business,  fraternal  benefit  societies  or 
county  mutual  fire  insurance  companies. 

[Fees.]  Nothing  herein  contained  shall  in  any  manner  limit  the  fees  pro- 
vided for  in  section  six  hundred  five  of  the  Political  Code. 

History:  Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1615;  amendment  approved  May  15,  1919,  Stats,  and  Amdts.  1919, 
p.  1195.    In  effect  July  22,  1919. 

§633b.  POLICY  MUST  CONTAIN  TRUE  STATEMENT  OF  PREMIUM 
AND  RISK.  No  insurance  or  surety  company  or  society,  nor  any  agent,  shall 
insure  any  risk  in  this  state,  nor  shall  any  agent  or  broker  assist  in  arranging 
any  guch  insurance,  the  policy  or  contract  for  which  does  not  contain  a  true 
and  correct  statement  of  the  premium  consideration  paid  or  to  be  paid  therefor. 
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and  of  the  risk  covered  for  such  premium  consideration ;  provided,  however, 
that  if  the  insurance  be  of  a  character  where  the  exact  premium  is  only  deter- 
minable upon  the  expiration  of  the  policy  or  contract,  such  policy  or  contract 
must  contain  a  true  and  correct  statement  of  the  basis  and  rates  upon  which  the 
said  final  premium  or  consideration  is  to  be  determined  and  paid,  and  of  the 
risk  covered  for  such  premium  consideration. 

[Covering  notes.]  This  section  shall  not  be  construed  to  prohibit  the  use  of 
covering  notes  to  temporarily  bind  insurance  or  surety  bonds  pending  the  issu- 
ance of  the  policy  or  contract;  provided,  that  for  every  such  covering  note  so 
used,  within  ninety  days  thereafter  a  policy  or  contract  shall  be  issued  in  lieu 
thereof,  including  within  its  terms  the  identical  insurance  protected  under  said 
covering  note  and  the  premium  consideration  paid  or  to  be  paid  therefor. 

[Rebates  prohibited.]  No  insurance  or  surety  company  or  society,  by  itself 
or  by  any  other  party,  and  no  agent,  or  insurance  broker,  personally  or  by  any 
other  party,  shall  offer,  promise,  allow,  give,  set  off  or  pay,  directly  or  indi- 
rectly, as  an  inducement  to  insurance  on  any  risk  in  this  state,  now  or  here- 
after to  be  written,  any  rebate  of  or  part  of  the  premium  payable  on  the  policy 
or  contract  of  insurance  or  surety  bond,  or  of  the  agent's  or  broker's  commis- 
sion thereon;  nor  shall  any  such  company,  or  society,  agent,  or  broker,  per- 
sonally or  otherwise,  offer,  promise,  allow,  give,  set  off,  or  pay,  directly  or  indi- 
rectly as  an  inducement,  such  insurance,  any  earnings,  profits,  dividends,  or 
other  benefit,  founded,  arising,  accruing,  or  to  accrue  on  such  insurance  or 
surety  bond,  or  therefrom,  or  any  other  valuable  consideration  which  is  not 
clearly  specified,  promised  or  provided  for  in  the  policy  or  contract  of  insur- 
ance, or  in  the  application  for  such  surety  bond ;  provided,  however,  that  noth- 
ing in  this  section  shall  be  construed  to  prevent  a  mutual  fire  insurance 
company  from  returning  any  portion  of  the  premium  as  a  dividend,  at  the 
expiration  of  the  term  covered  by  such  premium. 

[Commission.  Discount  on  marine  insurance.]  Nothing  in  this  section  shall 
be  construed  to  prohibit  any  insurance  or  surety  company  or  society,  or  agent 
for  such  company  or  society,  or  broker,  from  paying  commission  to  another 
company,  society,  agent,  or  insurance  broker,  nor  shall  this  section  be  con- 
strued to  prohibit  any  marine  insurance  company,  agent,  or  broker  from  allow- 
ing any  insured,  such  usual  discount  as  is  sanctioned  by  custom  amongst 
marine  insurers  as  being  additional  to  the  agent's  or  broker's  commission,  but 
this  exemption  shall  in  no  wise  operate  to  relieve  marine  insurance  in  any 
other  respect  from  the  full  operation  of  this  section. 

[Agent's  commission  on  own  insurance.]  This  section,  except  as  herein- 
before specifically  provided,  shall  not  be  construed  to  prevent  any  insurance 
or  surety  company  from  paying  to  another  insurance  or  surety  company,  or 
to  an  agent  or  broker,  or  to  prevent  any  insurance  or  surety  company  or  such 
and  agent  or  broker  from  receiving  a  commission  in  respect  to  any  policy  under 
which  it,  itself,  or  he,  himself,  is  insured. 

[Bonuses.]  Nothing  in  this  section  shall  be  so  construed  as  to  prohibit  any 
company  issuing  non participating  life  insurance  from  paying  bonuses  to  policy- 
holders or  otherwise  abating  their  premiums,  in  whole  or  in  part  out  of  surplus 
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accumulated  from  nonparticipating  insurance;  nor  to  prohibit  any  com* 
pany  transacting  industrial  insurance  on  the  weekly  payment  plan  from  return- 
ing to  policyholders  who  have  made  premium  payment  for  a  period  of  at  least 
one  year  directly  to  the  company  at  its  home  or  district  offices,  a  percentage  of 
the  premium  which  the  company  would  have  paid  for  the  weekly  collection  of 
such  premiums.  This  section  shall  not  be  construed  to  prevent  any  life  insur- 
ance company  paying,  or  contract  holders  receiving  special  compensations, 
or  allowing  and  receiving  credits  already  agreed  upon  in  contracts  now  in 
force. 

[Producing  books,  etc.]  No  person  shall  be  excused  from  testifying  or  from 
producing  any  books,  papers,  contracts,  agreements  or  documents  at  the  trial 
or  hearing  of  any  person  or  company,  association  or  society  charged  with 
violating  any  provisions  of  this  section,  on  the  ground  that  such  testimony  or 
evidence  may  tend  to  incriminate  himself,  but  no  person  shall  be  prosecuted 
for  any  act  concerning  which  he  shall  be  compelled  so  to  testify  or  produce 
evidence,  documentary  or  otherwise,  except  for  perjury  committed  in  so  tes- 
tifying. 

[Responsibility  of  company.]  Every  insurance  company  or  society  shall  be 
charged  with  full  responsibility  to  exercise  reasonable  diligence  for  the  observ- 
ance of  this  section  by  its  agents  and  it  shall  be  unlawful  for  any  insurance  or 
surety  company  to  appoint  as  its  agent  any  person,  firm  or  corporation,  or  the 
employee  or  nominee  of  said  person,  firm  or  corporation,  for  the  purpose  of 
enabling  such  person,  firm  or  corporation  to  obtain  a  policy  or  contract  of 
insurance  at  a  cost  less  than  that  specified  in  any  policy  or  contract  of  insur- 
ance issued  to  such  person,  firm  or  corporation,  or  at  a  cost  less  than  that 
specified  in  any  application  for  any  surety  bond  issued  in  behalf  of  such  per- 
son, firm  or  corporation. 

[Penalty.]  An  officer  or  employee  of  any  insurance  or  surety  company  or 
society,  or  any  agent  or  broker,  or  any  officer  or  employee  of  such  agent  or 
broker  who  violates  any  of  the  provisions  of  this  section  shall  be  guilty  of  a 
misdemeanor. 

[Certificate  of  authority  suspended.]  Upon  it  being  proven  to  the  insurance 
commissioner  after  a  hearing  upon  reasonable  notice  to  the  accused  of  the  time 
and  place  of  such  hearing  that  any  insurance  or  surety  company  or  society 
shall  knowingly  have  violated  any  of  the  provisions  of  this  act,  or  shall  know- 
ingly have  permitted  any  officer,  managerial  agent,  or  managerial  employee, 
to  violate  any  of  the  provisions  of  this  act,  he  shall  have  authority  to  suspend 
the  certificate  of  authority  of  such  insurance  or  surety  company  or  society  to 
do  the  kind  of  business  in  which  the  violation  of  the  provisions  of  this  act 
occurred. 

[Agent's  license  revoked.]  And  the  insurance  commissioner  shall  have 
authority  to  suspend  or  revoke  the  license  issued  to  any  agent  or  broker  on 
its  being  proven  to  him,  after  hearing,  that  such  agent  or  broker  has  knowingly 
and  wilfully  violated  any  of  the  provisions  of  this  act. 

[Action  to  review  facts.]  If  at  any  time  the.  insurance  commissioner  sus- 
pends the  certificate  of  authority  theretofore  granted  to  any  insurance  or 
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surety  company,  or  revokes  or  suspends  the  license  theretofore  granted  to  any 
broker  or  agent,  or  refuses  to  grant  a  certificate  of  authority  to  any  insurance 
or  surety  company,  or  license  to  any  broker  or  agent,  any  interested  person  or 
company  may  commence  an  action  against  the  insurance  commissioner  for  the 
purpose  of  reviewing  the  facts  and  the  law  pertinent  to  the  controversy  and  for 
the  purpose  of  obtaining  the  relief  refused  or  for  canceling  the  action  of 
the  commissioner.  In  any  such  action  the  court  shall  have  full  power  to 
investigate  all  the  facts  de  novo,  without  regard  to  the  determinations  previ- 
ously made  by  the  commissioner.  In  the  trial  of  such  actions  all  of  the  provi- 
sions of  the  Code  of  Civil  Procedure,  shall  be  applicable.  Such  action  shall  be 
commenced  and  tried  in  the  superior  court  of  the  county  in  which  such  insur- 
ance or  surety  company  or  society  has  its  principal  place  of  business  in  this 
state,  or  in  which  such  broker  or  agent  resides,  unless  the  parties  thereto 
stipulate  otherwise. 

[Title  insurance,  etc.,  not  affected.]  Nothing  in  this  act  shall  apply  to,  or 
in  any  way  affect  reciprocal  or  interinsurance  contracts,  title  insurance  busi- 
ness, fraternal  benefit  societies,  or  county  mutual  fire  insurance  companies. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1612.    In  effect  July  31,  1917. 

§633c.  OFFICERS  OF  LIFE  INSURANCE  COMPANIES  NOT  TO  RE- 
CEIVE  COMMISSIONS  ON  POLICIES.  No  life  insurance  company  trans- 
acting business  in  this  state  shall  pay  or  contract  to  pay,  directly  or  indirectly, 
to  its  president,  vice  president,  secretary,  treasurer,  actuary,  medical  director 
or  other  physician  charged  with  the  duty  of  examining  risks  or  applications 
for  life  insurance  or  to  any  officer  of  the  company  other  than  an  agent  or 
solicitor,  any  commission  or  other  compensation  contingent  upon  the  writing 
or  procuring  of  any  policy  of  life  insurance  in  such  company  or  procuring 
an  application  therefor,  by  any  person  whomsoever,  or  contingent  upon  the 
payment  of  any  renewal  premium,  or  upon  the  assumption  of  any  life  insurance 
risk  by  such  company,  and  should  any  company  violate  the  provisions  of  this 
section,  it  shall  be  the  duty  of  the  insurance  commissioner  to  revoke  its  certifi- 
cate of  authority  to  transact  business  in  this  state. 

History:      Enactment  approved  May  30,  1919,  Stats,  and  Amdts. 
1919,  p.  775.    In  effect  July  22,  1919. 

§  634.  REGISTRATION  OF  POLICIES  OF  LIFE  INSURANCE  COMPA- 
NIES WITH.  It  shall  be  lawful  for  any  company  or  corporation  transacting 
the  business  of  life  insurance  in  this  state  to  register  with  the  insurance  com- 
missioner its  policies ;  provided,  that  any  company  electing  to  register  any  of 
its  policies  shall  thereafter  be  required  to  register  each  policy  issued  by  it  so 
long  as  it  continues  to  register  any  of  its  policies.  Such  registration  shall 
show  the  name  and  age  of  the  insured,  number  and  date  of  the  policy  and 
the  kind  and  amount  of  insurance  in  each  case.  Each  policy  thus  registered 
shall  have  upon  its  face  a  certificate  substantially  in  the  following  words: 
"This  policy  is  registered  and  the  reserve  is  deposited  as  required  by  section 
six  hundred  thirty-four  of  the  Political  Code  of  Calif ornia,,,  which  certificate 
shall  be  signed  by  such  commissioner  and  sealed  with  the  seal  of  his  office. 
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For  each  such  registration  certificate,  the  company  must  pay  a  fee  of  twenty- 
five  cents.  Upon  registering  such  policies  from  time  to  time,  the  company 
must  deposit  with  the  commissioner  as  a  special  deposit  for  the  benefit  of  such 
registered  policies,  securities  of  the  denominations  stated  in  section  four  hun- 
dred twenty-one  of  the  Civil  Code  as  permissible  for  the  investment  of  the 
capital  and  accumulations  of  insurance  companies.  Such  deposit  must  be  in 
an  amount  equal  to  the  full  net  value  of  all  policies  registered  up  to  the  time 
of  making  the  deposit,  and  must  at  all  times  be  equal  to  such  net  value  of  all 
registered  policies.  Upon  receipt  of  such  securities,  the  commissioner  must 
immediately  deposit  them  in  the  state  treasury,  in  accordance  with  the  pro- 
visions of  section  six  hundred  eighteen  of  the  Political  Code,  where  they  must 
remain  as  a  special  security  for  the  benefit  of  such  registered  policies.  Such 
company  may  at  any  time  withdraw  any  excess  of  securities  above  the  net 
present  value  hereinbefore  specified,  upon  satisfying  said  commissioner  by 
written  proof  that  such  excess  exists,  and  shall  be  allowed  to  receive  the  inter- 
est on  all  securities  deposited,  and  to  exchange  such  securities  by  substituting 
other  securities  of  the  character  in  which,  by  the  laws  of  this  state,  it  may 
invest  its  funds.  Should  any  such  company  thus  registering  policies  thereafter 
become  insolvent,  the  insurance  commissioner  shall  have  full  authority  to  rein- 
sure all  or  any  part  of  such  registered  policies  and  may  use  the  securities  thus 
deposited  for  such  purpose. 

History:  Former  section  enacted  April  1,  1878,  Code  Amdts.  1877-8, 
p.  20;  amended  March  18, 1905,  Stats,  and  Amdts.  1905,  p.  151;  repealed 
'and  present  section  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p. 
166,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  56;  June  12,  1915,  Stats,  and 
Amdts.  1915,  p.  1547.    In  effect  August  11,  1915. 

§  634a.  DEFINITION  OF  CERTAIN  WORDS.  The  word  company  as  used 
in  this  title  includes  every  association,  corporation,  firm,  or  person  transacting 
or  desiring  to  transact  any  kind  of  insurance  business  under  the  laws  of  the 
state  of  California ;  provided,  that  no  part  of  this  act  shall  be  held  to  apply  to 
any  company  organized  under  an  act  entitled  "An  act  to  provide  for  the  organ- 
ization  and  management  of  county  fire  insurance  companies,"  approved  April 
1,  1897,  or  to  any  corporation  doing  or  transacting  the  business  of  mutual 
insurance  on  the  assessment  plan  as  defined  in  section  four  hundred  and  fifty- 
three  d  of  the  Civil  Code  of  the  state  of  California.  The  words  "capital  stock" 
as  referred  to  in  this  title  shall  be  deemed  to  include  the  capital  of  any  person, 
firm  or  association. . 

History:  Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  166, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  57.    In  effect  Immediately. 

§  634b.  FINES,  TAXES,  ASSESSMENTS,  AND  PENALTIES  PATA3LE 
ON  DEMAND.  All  fines,  taxes,  assessments,  and  penalties  provided  for  in 
this  title  shall  be  due  and  payable  on  the  demand  of  the  insurance  commis- 
sioner. If  the  same  are  not  paid  within  ten  days  after  such  demand  is  made, 
then  the  insurance  commissioner  shall  institute  an  action  in  the  name  of  the 
people  of  the  state  of  California  for  the  purpose  of  recovering  such  fines,  penal- 
ties, and  taxes,  or  either,  as  the  case  may  be.    All  such  actions  shall  be  subject 
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to  all  the  provisions,  of  the  Code  of  Civil  Procedure,  which  may  be  applicable 
thereto. 

History:     Enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  166, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  57.    In  effect  immediately. 

Sec.  2.    ACCRUED  ACTIONS  PRESERVED.    All  of  the  provisions  of  this 

act  shall  be  so  construed  as  to  preserve  and  keep  in  full  force  and  effect  all 

causes  of  action  and  actions  for  penalties,  assessments  and  fines  which  have 

already  accrued  against  any  insurance  company  under  and  by  virtue  of  any  of 

the  provisions  of  article  sixteen,  chapter  three,  part  three,  title  one,  of  the 

Political  Code,  which  is  repealed  by  virtue  of  the  provisions  of  this  act,  and  all 

of  such  actions  and  causes  of  action  may  be  prosecuted  to  final  judgment, 

and  all  such  penalties,  assessments  and  fines  may  be  enforced  and  collected 

under  the  provisions  of  said  article  to  the  same  extent  and  in  the  same  manner 

as  though  said  article  sixteen  had  not  been  repealed. 

History:     Enacted  March  6,  1907,  Stats,  and  Amdts.  1907,  p.  167, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  58.    In  effect  immediately. 


AKTICLE  XVII. 

JFISH  [AND  GAME]  COMMISSIONEES. 

S  642.  General  duties  of. 
|  643.  No  compensation. 

§  642.     GENERAL  DUTIES  OF.    It  is  the  duty  of  the  fish  and  game  com- 
missioners : 

1.  To  see  that  the  laws  for  the  protection  and  preservation  of  wild  mammals, 
wild  birds,  fishes,  mollusks,  Crustacea,  and  ail  other  forms  of  aquatic  animals 
and  plants  are  strictly  enforced,  and  for  that  purpose  they  may,  from  time 
to  time,  employ  such  assistants  as  they  shall  consider  necessary,  which  persons 
so  appointed  as  assistants  shall  be  public  officers  and  shall  have  all  the  powers 
and  authority  of  sheriffs  and  other  peace  officers  to  make  arrests  for  violations 
of  such  laws  and  to  serve  all  processes  and  notices,  throughout  the  state.  The 
fish  and  game  commissioners,  or  their  regular  salaried  deputies  or  assistants, 
shall  inspect  all  buildings,  other  than  dwellings,  and  all  receptacles,  other 
than  the  clothing  actually  worn  by  a  person  at  the  time  of  inspection,  where 
game  or  fish  may  be  stored  or  placed,  and  all  boxes  and  packages  containing 
fish  or  gjune.th&t  are  held  for  transportation  by  any  transportation  company 
or  common  carrier,  and  it  shall  be  the  duty  of  the  fish  and  game  commissioners, 
or  their  regular  salaried  deputies  or  assistants,  to  inspect  regularly  all  boats, 
markets,  stores,  and  other  buildings,  except  dwellings,  where  game  or  fish  is 
held  for  sale  or  storage,  and  all  boxes  and  packages  containing  fish  or  game 
that  are  held  for  transportation  by  any  transportation  company  or  common 
carrier. 

2.  [Fish,  etc.,  seized  to  be  donated  to  charitable  institutions.]  The  fish  and 
game  commissioners,  or  their  assistants,  shall  seize  and  take  possession  of 
all  game  or  fish,  or  any  part  thereof,  which  has  been  caught,  taken,  killed  or 
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had  in  possession,  or  held  under  control,  or  sold  or  offered  for  sale,  or  shipped 
or  offered  for  shipment  contrary  to  any  of  the  laws  of  this  state,  and  all  such 
game  or  fish,  or  atny  part  thereof ,  which  may  be  so  seized  and  taken  possession 
of  by  the  fish  and  game  commissioners,  or  their  assistants,  shall  be  donated 
by  them  to  some  charitable  or  public  institution,  or  shall  be  otherwise  disposed 
of,  as  may  be  ordered  by  the  court  having  jurisdiction. 

3.  To  establish  and  maintain  fish-breederies  for  stocking  the  waters  of  this 
state  with  foreign  and  native  fish. 

4.  To  purchase  and  import  spawn  or  ova  of  fish  suitable  for  food. 

5.  To  stock  with  such  spawn  the  waters  of  this  state. 

6.  To  employ  persons  skilled  in  fish  and  game  breeding  to  assist  them  in 
their  duties. 

7.  To  furnish  plans  for  and  to  direct  and  compel  the  construction  and  repair 
of  fish  ladders  and  ways  upon  dams  and  obstructions. 

8.  [Importation  of  game  birds,  etc]  To  provide  for  the  importation  of  game 
birds  and  animals  and  for  the  propagation,  distribution  and  protection  of 
imported  or  domestic  game  birds  or  animals,  and  for  that  purpose  to  acquire, 
by  lease  or  otherwise,  such  land  as  may  be  deemed  necessary  for  the  purpose 
of  establishing  state  game  farms,  and  to  distribute  the  output  of  such  game 
farm  or  farms  on  public  lands,  or  where,  in  the  judgment  of  the  fish  and  game 
commissioners,  such  birds  or  animals  will  receive  adequate  protection  and  be 
most  likely  to  thrive  and  multiply. 

9.  [Report.]    To  report  biennially  to  the  governor  a  statement  of  all  their 

transactions  and  disbursements. 

History:  Enacted  March  12,  187?;  amended  March  28,  1878,  Code 
Amdts.  1877-8,  p.  21;  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  747; 
May  21,  1915,  Stats,  and  Amdts.  1915,  p.  727.    in  effect  August  8,  1915. 

§  643.     NO  COMPENSATION.    The  commissioners  receive  no  compensation. 

History:     Enacted  March  12,  1872. 
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[Former  Article  XVTII  relating  to  Board  of  Examiners  (II  654-685),  repealed,  and 
present  Article  XVIII  creating  a  Board  of  Control,  enacted  April  3,  1911,  Stats,  and  Amdts. 
1911,  pp.  590-598.] 

ARTICLE  XVIII. 


STATE  BOARD  OF  CONTBOL  AND  ACCOUNTING. 


S  654.  Board  of  control. 

|  655.  Salaries. 

fi  656.  Sessions  of  board. 

§  657.  Record  of  proceedings. 

fi  658.  Vice-chairman — Rules.' 

|  659.  Chairman  may  issue  subpoenas. 

§  660.  Examining  books  of  state  institutions. 

§  661.  Visiting  state  institutions. 

§  662.  Reports  of  examinations. 

I  663.  Claims  against  state. 

§  664.  Personal  claim  against  state. 

§  665.  Approved  claims  to  controller. 

|  666.  Disapproved  claims. 

(  667.  Claims  for  which  no  appropriation  was 
made. 

I  668.  Rules  for  audit  of  claims. 

$  669.  Claims  to  be  presented  at  least  four 
months  before  legislature  meets. 

|  670.  Report  to  legislature  and  controller. 

fi  671.  Rehearing  on  claim  once  rejected. 

i  672.  Controller  may  draw  warrant  after  ap- 
propriation by  board,  only. 

5  673.  Board  may  notify  treasurer  not  to  pay 

warrant. 
§  674.  Legislative  contingent  funds  exempt, 
fi  675.  Monthly  count  of  money  in  treasury. 
I  676.  Investment  of  school-land  funds. 

6  677.  Money  in  estates  of  deceased  persons' 

fund  to  be  invested  in  bonds. 


§  678.  City,  county  and  district  authorities  to 

notify  board  and  treasurer  of  bonds 

for  sale. 
|  679.  Board  may  purchase  bonds  to  be  sold 

by  treasurer. 
I  680.  Creation  of  deficiencies. 
§  680 [a].  Conversion    of    school    funds    into 

bonds. 
f  681.  Sale  of  property  belonging  to  state. 
§  682.  Board  to  supervise  financial  policies  of 

state. 
f  683.  Contracts  for  supplies  to  be  submitted 

to  board. 
(  684.  Board  of  examiners  shall  mean  board 

of  control. 
1 685.  Reports   of   supplies   purchased   to   be 

made  to  board. 
I  686.  Department  of  public  accounting — Su- 
perintendent, etc. 
I  687.  Uniform    system    of    accounting    for 

state  officers. 
f  688.  Financial  and  statistical  reports. 
|  689.  Department  may  examine  books,   etc^ 

of  public  officers. 
|  .690.  Neglect  to  file  reports,  etc* 
|  691.  Biennial  report. 


§  664.  BOAKD  OF  CONTBOL.  A  state  board  of  control  is  hereby  created 
to  consist  of  three  members,  who  shall  be  appointed  by  the -governor,  and  hold 
office  at  his  pleasure.  The  governor  shall  designate  the  chairman  of  snob 
board,  and  shall  fill  vacancies  occurring  from  any  cause  in  the  membership 
thereof.  The  members  of  such  board  shall  not  engage  in  any  private  busi- 
ness requiring  their  personal  attention  between  the  hours  of  nine  o'clock  a.  m. 
and  five  o'clock  p.  m.  of  each  day,  excepting  holidays,  during  their  term  of 
office. 

[Bond.]  Before  entering  upon  the  discharge  of  his  duties,  each  member 
of  said  board  shall  execute  an  official  bond  to  the  state  of  California  in  the 
penal  sum  of  twenty-five  thousand  dollars,  conditioned  on  the  faithful  dis- 
charge of  his  duty  according  to  law,  and  shall  take  the  oath  of  office  as  pre- 
scribed by  this  code  for  state  officers.  The  members  of  such  board  shall  be 
executive  officers,  and  each  shall  be  authorized  to  administer  oaths. 

[Secretary  and  clerks.]  The  board  shall  appoint  a  secretary,  three  clerks 
and  two  stenographers.  Such  appointees  shall  be  civil  executive  officers.  The 
board  may  also  appoint  a  messenger. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  591. 
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IS 


8TATE  BOAKD  OP  CONTROL. 

1.  State  board  of  control — Powers,  etc. 

2.  Same — Powers  to  sue  for  state  funds. 

1.     State  board  of  control— Powers,  etc. — 

The  purposes  for  which  the  state  board  of 
control  was  created  and  the  powers  with 
which  it  was  invested  are  in  no  very  essen- 
tial sense  different  from  those  governing 
the  creation  and  defining*  the  powers  and 
duties  of  the  state  board  of  examiners,  the 
final  predecessor  of  the  board  of  control. — 


U'Ren  v.  State  Board  of  Control,  31  Gal. 
App.  6,  159  Pac.  6 IS. 

3,     Same— Fowen  to  ane  for  state  funds. 

—No  power  is  vested  in  the  board  to  insti- 
tute or  maintain  actions  for  the  recovery 
of  funds  due  the  state.  The  powers  of 
supervision  and  investigation  given  >  here- 
under, In  a  case  of  the  character  here  in- 
volved, be  exercised  subject  to  and  con- 
trolled by  section  4290. — Hammel  v.  Neylan, 
81  Cal.  App.  21,  169  Pac.  618. 


§665.    SALARIES.    The  members  of  the  state  board  of  control  shall  each 

receive  a  salary  of  five  thousand  dollars  per  annum,  and  the  secretary  a  salary 

of  thirty-six  hundred  dollars  per  annum.    All  such  salaries  shall  be  paid  at 

the  same  time  and  in  the  same  manner  as  the  salaries  of  state  officers  are  paid. 

The  board  shall  have  the  power  to-  employ  the  necessary  clerical  and  expert 

assistants  in  addition  to  statutory  employees,  and  to  fix  the  compensations  of 

all  statutory  and  other  employees. 

History:  Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  591; 
amended  May  18, 1915,  Stats,  and  Amdts.  1915,  p.  516.  In  effect  August, 
S,  1915. 

§  666.  SESSIONS  OF  BOAKD.  The  said  board  shall  be  in  session  during 
office  hours  whenever  a  majority  of  the  members  thereof  are  present  at  its 
offices  in  the  state  capitol,  and  may  meet  at  other  places  in  the  state  at  such 
times  as  a  majority  of  the  board  may  determine. 

History:     Enacted  April  8,  1911,  Stats,  and  Amdts.  1911,  p.  591. 

§667.  RECORD  OF  PROCEEDINGS.  The  board  must  keep  a  record  of 
all  its  proceedings,  and  any  member  may  cause  his  dissent  to  the  action  of 
the  majority  upon  any  matter  to  be  entered  upon  such  record. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  591. 

§668.    VICE-CHAIRMAN,    RULES.    The  board,  or  a  majority  thereof, 

may  elect  one  of  its  members  vice-chairman,  and  such  officers  shall  have  and 

exercise  all  the  authority  of  the  chairman  in  the  absence  of  the  latter.    The 

board  may  also  establish  rules  and  regulations  not  inconsistent  with  law  for 

its  government.   All  such  rules  and  regulations  must  be  recorded  in  the  minutes 

of  the  board. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  592. 

§669.  CHAIRMAN  MAY  ISSUE  SUBPOENAS.  The  chairman  may  issue 
subpoenas  and  compel  the  attendance  of  witnesses  before  the  board  or  any 
member  thereof,  in  the  same  manner  that  any  court  in  this  state  may;  and 
whenever  the  testimony  of  any  witness  upon  any  matter  pending  before  it  is 
material,  the  chairman  must  cause  the  attendance  of  the  witness  before  such 
board,  or  a  member  thereof,  to  testify  concerning  such  matter,  and  the  board 
may  make  a  reasonable  allowance  therefor,  not  exceeding  the  fees  of  witnesses 
in  civil  cases,  which  must  be  paid  out  of  the  appropriation  for  the  contingent 
expenses  of  the  board,  but  in  no  instance  can  an  allowance  be  made  in  favor 
of  a  witness  who  appears  in  behalf  of  a  claimant. 


§68* 


BOARD  OF  CONTROL— EXAMINATION  OP  DOftKf,  EH.        |  IN.  Ill,  Tit.  I. 


[Depositions.]    Each  member  of  the  board  may  take  depositions  to  be  used 

before  it. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  692. 


§  660.  EXAMINING  BOOKS  OF  STATE  INSTITUTIONS.  It  shall  be  the 
duty  of  one  or  more  members  of  the  board  as  may  be  designated  by  the  board, 
or  as  requested  by  the  governor,  to  examine  and  expert,  or  cause  to  be  exam- 
ined and  experted,  the  books  of  the  different  state  prisons,  reformatories, 
state  hospitals  and  other  institutions,  commissions,  bureaus,  and  officers  of 
the  state,  at  least  once  in  each  year,  and  as  often  as  may  be  deemed  necessary. 
The  officers  of  said  prisons,  reformatories,  hospitals  and  other  institutions, 
boards,  commissions,  and  bureaus  and  the  several  officers  of  the  state,  must 
permit  such  examination  and  experting,  and  must  upon  demand  produce  with- 
out unnecessary  delay  all  books,  contracts  and  papers  in  their  respective  offices, 
and  must  furnish  upon  demand  the  information  touching  books,  papers,  and 
contracts,  and  other  matters  pertaining  to  their  respective  offices. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  593. 


EXAMINATION  OF  BOOKS  OF  STATE 
INSTITUTIONS. 

1.  Construed — Board  of  control  required  to 

audit  claims. 

2.  Same — Prescribes  powers  and  duties  of 

board  of  examiners. 

3.  Same — Transactions  of  board  of  trustees 

of  state  library  not  claims. 
4,5.  Determination  as  to  claims. 
6,  7.  Judicial  body. 

8.  Mandamus  to  compel  action. 

9.  Presumption. 

10.  Review  of  action  of  board  of  examiners. 

1.  Construed  —  Board  of  control  is  re- 
quired to  audit  claim  whether  appropria- 
tion has  been  made  for  claim  or  not. — 
Lawrence  v.  Booth,  46  Cal.  187,  190.     . 


2.  Same— Prescribes  powers  and  duties 
of  board  of  examiners,  with  subsequent  sec- 
tions.— Sullivan  v.  Gage,  145  Cal.  759,  765,  79 
Pac.  537. 

3.  Same— Transactions  of  board  of  trus- 
tees of  state  library  are  not  claims  within 
meaning  of  this  section,  and  hence  are  not 
required  to  be  presented  to  board  of  exam- 
iners.— Board  of  Trustees  of  State  Library 
v.  Kenfleld,  55  Cal.  488,  489. 

4.  Determination     as     to     claims. — It     is 

duty  of  state  board  of  examiners  in  pass- 
ing: on  claim  against  state  to  consider  all 
facts  appearing:  on  face  of  claim  or  other- 
wise brought  to  attention  of  board.  It  is 
not  necessary  that  board  should  go  through 
form  of  trial  with  formal  introduction  of 
evidence. — County.. of  San  Luis  Obispo  v. 
Gage,  139  Cal.  398,  403,  78  Pac.  174. 

".  5.  Allowance-  6'f  claims  for  bounty  for 
coyote  scalps  must  be  made  on  certificate 
issued     by     board     of     supervisors     alone, 


though  board  of  examiners  might  hear 
additional  evidence.  Determination  of  genu- 
ineness of  claim  is  left  to  board  of  super- 
visors.— Bickerdlke  v.  State,  144  Cal.  681, 
687,  78  Pac.   270. 

6.  Judicial  body. — Board  of  examiners  is 
not  In  any  proper  sense  Judicial  body;  when 
board,  pursuant  to  statute,  examines,  audits, 
adjusts,  and  allows  or  rejects  claims  against 
state,  its  acts  are  so  far  of  Judicial  char- 
acter that  their  decision  as  to  facts  is  con- 
clusive unless  reversed  on  appeal.  It  is 
creature  of  statute,  possessing  no  authority 
except  that  conferred  on  it  by  law  of  its 
creation,  and  in  Its  relation  to  several  de- 
partments is  simply  local  board  exercising 
limited  powers.  Officers  composing  board 
do  not  carry  with  them  for  exercise  therein 
powers  conferred  upon  them  by  constitution 
or  general  law,  but  only  such  as  relate  to 
them  in  their  capacity  as  members  of  board. 
— Lewis  v.  Colgan,  6  Cal.  Unrep.  373,  44  Pac 
1081,  1082. 

7.  In  matter  of  approving  and  rejecting 
claims  against  state,  board  of  examiners 
acts  Judicially,  and  its  decision  in  cases 
where  it  has  Jurisdiction  is  not  subject  to 
collateral  attack. — Cahlll  v.  Colgan,  3  Cal. 
Unrep.   622,  31  Pac.  614,  617. 

8.  Mandamus  to  compel  action  by  board 
of  examiners  on  claims  presented  will  not 
be  issued  unless  facts  are  particularly  set 
forth  showing  that  board  ought  to  allow 
such  claims  and  that  Its  refusal  would  be 
abuse  of  discretion. — County  of  San  Luis 
Obispo  v.  Gage,  139  Cal.  398,  402,  73  Pac.  174. 

0.  Presumption  is  that  board  of  exam- 
iners in  considering  claim  acted  on  and 
considered  all  facts  appearing  on  face  of 
claim  and  all  other  facts  of  which  it  had 
satisfactory  knowledge  having  any  bearing 
on  its  validity.  Thus,  if  board  was  satisfied 
that  claim   in    controversy   was   barred    by 
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statute  of  limitations,  and  nothing  appeared 
in  record  to  contrary.  It  must  be  presumed 
that  it  was  rejected  for  reason  that  it 
▼as  outlawed. — County  of  San  Luis  Obispo 
t.  Gage,  139  Cal.  398,  403,  73  Pac.  174. 


10.  ReTiew  of  action  of  board  of  exam- 
iners will  not  be  had  by  courts,  except 
where  there  has  been  plain  abuse  of  discre- 
tion.— County  of  San  Luis  Obispo  v.  Gage* 
139  Cal.  898,  402,  73  Pac.  174. 


§  661.  VISITING  STATE  INSTITUTIONS.  It  shall  be  the  duty  of  one 
or  more  members  of  the  board,  as  may  be  designated  by  such  board,  or  as  may 
be  requested  by  the  governor,  to  visit  from  time  to  time  every  public  institution 
maintained  in  whole  or  in  part  by  state  appropriations,  to  ascertain  the  condi- 
tions of  the  same  and  their  wants  and  requirements,  and  also  to  visit  public 
buildings  in  course  of  construction  to  ascertain  if  all  the  provisions  of  law 
in  relation  to  such  construction  and  of  the  contracts  therefor  are  being  faith- 
fully executed. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  592. 

§662.  REPORTS  OF  EXAMINATIONS.  The  board,  upon  completion  of 
such  examination,  must  make  a  report  in  duplicate  thereon  and  file  one  with 
the  governor  and  one  in  the  office  of  such  board. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  592. 

§663.    CLAIMS  AGAINST  STATE.    Every  claim  against  the  state  for 
which  an  appropriation  has  been  made  or  for  which  a  state  fund  is  available, 
must  be  presented  to  the  board  for  its  scrutiny  before  being  paid.    The  board 
may  for  cause  postpone  action  upon  a  claim  for  not  exceeding  one  month. 
History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  592, 


CLAIMS  AGAINST  STATE— APPROVAL 
OB  REJECTION. 

1.  Action  to  enforce. 

2.  Same  —  Judgment  —  Presumption  as  to 

sufficiency  of  evidence. 

3.  Appropriation  to  pay. 

4.  Approval  of  elaims — Drawing  warrant. 

5.  Same — Change  in  examiners. 
6-9.  Same — Conclusive  of  validity. 

10.  Approval  of  claim  by  implication — Indi* 

cates    that   there   was   specific   appro- 
priation. 

11.  Controller  must  draw  warrant. 

1.  Action  to  enforce. — Where,  in  a  peti- 
tion for  a  claim  which  has  been  approved 
by  the  board  of  examiners  the  petition 
states  that  the  amount  and  "value"  of  such 
services  was  $504,  the  word  "value"  is 
surplusage,  and  requires  no  proof. — Cahill  v. 
Colgan,  3  Cal.  Unrep.  622,  31  Pac.   614. 

2.  Same  Judgment  —  Preanmptlon  as  to 
rafleltmc?  of  evidence. — Where  a  judgment; 
contained  the  recital  that  it  "duly  appeared" 
to  the  court  that  the  prayer  should  be 
granted,  the  presumption  is  that  the  court 
had  sufficient  evidence  to  justify  the  Judg- 
ment.—-Cahin  v.  Colgan,  3  Cal.  Unrep.  622, 
51  Pac.  614. 

*•  Appropriation  to  pay. — Where. a  peti- 
tion recites  that  a  claim  was  presented  to 
the  board  of  examiners;  approved  as  charge- 


able to  the  state  for  expenses  in  a  suit  in 
which  the  state  was  a  party  in  Interest, 
transmitted  with  such  approval  to  the  legis- 
lature, and  that  the  legislature  appropri- 
ated money  "to  pay  said  claim"  under  an 
act  entitled  "An  act  making  an  appropria- 
tion to  pay  costs  and  expenses  of  suits  in 
which  the  state -is  a  party  in  interest,"  and 
authorized  the  controller  to  draw  his  war- 
rant for  the  amount  appropriated,  such  a 
recital  sufficiently  identifies  the  claim  as  the 
one  for  which  the  appropriation  was  made. 
— Cahill  r.  Colgan,  3  Cal.  Unrep.  622,  31 
Pac.   614. 

4.  Approval  of  claim*— Drawing:  warrant, 
—Political  Code,  section  672,  provides  that 
the  state  controller  shall  not  draw  his  war- 
rant for  any  claim  unless  it  has  been  ap- 
proved by  the  board  of  examiners,  or  has 
been  "exempted"  from  the  operation  of  this 
section.  Held,  that  when  a  claim  has  been 
approved  by  the  board,  no  exemption,  from 
the  operation  of  this  section  need  be  shown 
to  authorize  the  controller  to  draw  his  war- 
rant for  it. — Cahill  v.  Colgan,  3  Cal.  Unrep. 
622,  31  Pac.  614. 

0.  Same  —  Change  In  examiner*. — Where 
the  state  board  of  examiners  have  approved 
a  claim,  a  subsequent  change  in  the  mem- 
bers of  the  board  will  not  necessitate  an 
approval  by  the  new  board  to  make  the 
claim  effective,  the  board  being,  in  contem- 
plation of  law,  the  same  board. — Cahill  v. 
Colgan»  3  Cal.- Unrep.  622,  81  Pac.  614. 
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6.  Same  —  Conclnatve   of  validity.  —  The 

approval  of  a  claim  by  the  board  of  exam- 
iners, and  an  appropriation  of  money  to 
pay  it  by  the  legislature,  is  conclusive  to 
the  validity  of  the  claim  as  against  the 
controller. — Cahill  v.  Colgan,  S  Cal.  Unrcp. 
622,  31   Pac.   614. 

7.  The  above  case  is  cited  in  Burns  v. 
Superior  Court,  140  Cal.  12,  73  Pac.  602,  as 
an  Instance  of  the  authority  the  legislature 
has  to  vest  some  powers  of  a  quasi-Judicial 
character  in  ministerial  officers;  in  Sullivan 
v.  Gage,  146  Cal.  766,  79  Pac.  640,  as  show- 
ing, apart  from  such  exceptional  cases  as 
illustrated  by  Lawrence  v.  Booth,  46  Cal. 
187,  "that  the  state  board  of  examiners 
does  exercise,  in  the  generality  of  cases,  dis- 
cretionary and  Judicial  action,  making  their 
acceptance  or  rejection  of  a  claim  not  only 
final  but  free  from  collateral  attack,"  and 
in  Chapman  v.  State,  104  Cal.  697,  43  Am.  St. 
Rep.  158,  38  Pac.  469,  where  it  is  said  there 
not  to  be  authority  for  the  proposition  that 
the  rejection  of  the  claim  by  the  state  board 
of  examiners  has  the  effect  of  a  Judgment, 
thereby  barring  an  action  by  the  claimant 


8.  Controller  is  concluded  by  decision  of 
board  of  examiners  as  to  amount  of  claim 
where  there  is  no  question  as  to  whether 
claim  or  approval  thereof  was  fraudulent 
or  result  of  mistake,  or  whether  board  had 
authority  to  audit  claim  or  whether  act  of 
appropriation  was  constitutional. — Cahill  ▼. 
Colgan,  3  Cal.  Unrep.  622,  31  Pac.  614,  617. 

9.  Approval  of  claim  by  board  of  exam- 
iners and  appropriation  of  money  to  pay  it 
by  legislature  must  be  construed  conclu- 
sive of  validity  of  claim  as  against  con- 
troller in  mandamus  against  controller. — 
Cahill  v.  Colgan,  3  Cal.  Unrep.  622,  31  Pac. 
614,  617. 

10.  Approval  of  claim  by  Implication— 
Indicates  that  there  wm  specific  appropria- 
tion for  payment  of  Buch  claim. — Proll  v. 
Dunn,  80  Cal.  220,  228,  22  Pac.  143. 

11.  Controller    must    draw    warrant    for 

amount  approved  by  board  of  examiners  in 
favor  of  claimant  or  his  assigns,  and  man- 
damus lies  to  compel  him  to  do  so. — Proll  v. 
Dunn,  80  CaL  220,  228,  22  Pac.  143. 


§  664.  PERSONAL  CLAIM  AGAINST  STATE.  Any  person  having  a  claim 
against  the  state  for  which  an  appropriation  has  been  made,  may  present  the 
same  to  the  board  in  the  form  of  an  account  or  petition,  and  the  secretary  of 
the  board  must  date,  number,  and  file  such  claim.  The  board  must  allow  or 
reject  the  same  within  thirty  days. 

[Majority  to  allow  claim.]    The  concurrence  of  two  members  of  the  board 

shall  be  required  to  approve  and  allow  any  claim  against  the  state  in  whole 

or  in  part. 

History:     Enacted  April  8,  1911,  Stats,  and  Amdts.  1911,  p.  692. 


CLAIMS  AGAINST  THE  STATE— DUTIES 

OP  BOAED. 

1.  Claims — Scrutiny  and  examination. 

2.  Construed — Prescribes  powers  and  duties. 

3.  Same — Presentation,  necessity. 

4.  Discretion  as  to  amount  allowed. 

1.  Claims  —  Scrutiny  and  examination. — 

Scrutiny  and  examination  of  claims  pre- 
sented under  section  4290  are  limited  to  an 
Inquiry  as  to  whether  the  sheriff  has  ren- 
dered the  services  set  forth  in  his  claim  and 
whether  the  amount  claimed  for  expenses 
was  necessarily  incurred  in  the  performance 
of  the  services. — Haimnel  v.  Neylan,  81  Cal. 
App.  21,  159  Pac.   618. 

2.  Construed  —  Prescribes     powers    and 
duties   in   relation    to   settlement   of  claims 


for  which  provision  has  been  made  by  law, 
though  no  specific  appropriation  has  been 
made  therefor. — Sullivan  v.  Gage,  145  CaL 
769,  765,  79  Pac.  687. 

8.  Same— Presentation,  necessity. — Claim 
for  costs  In  action  brought  by  state  must 
pass  through  hands  of  board  of  examiners 
In  ordinary  routine  of  business,  though  such 
board  has  no  discretion  as  to  amount  to  be 
allowed. — Lawrence  v.  Booth,  46  Cal.  187, 
190. 


4.     Discretion    am    to    amount    allowed.— 

Discretion  as  to  amount  for  which  claim 
shall  be  allowed  is  not  allowed  to  board  of 
examiners  on  claim  for  costs  rendered  in 
action  brought  by  Btate  against  defaulting; 
purchaser  of  state  lands,  judgment  for  costs 
being  conclusive. — Lawrence  v.  Booth,  46 
Cal.  187,  190. 


§  665.  APPROVED  CLAIMS  TO  CONTROLLER.  If  the  board  approve 
such  claim,  the  members  approving  the  same  must  over  their  signatures  en- 
dorse thereon  the  following:    "Approved  for  the  sum  of dollars/' 

and  the  secretary  shall  immediately  transmit  the  same  to  the  office  of  the  state 
controller  for  his  action  thereon,  and  if  such  action  is  favorable,  he  shall  draw 
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his  warrant  for  the  amount  so  approved  in  favor  of  the  claimant  or  his 
assigns;  provided  that  the  controller,  if  he  objects  thereto  for  any  reason, 
may  return  the  same  to  the  secretary  of  said  board,  and  said  claim  shall  not 
again  be  presented  to  the  controller,  except  with  the  unanimous  approval 
of  the  board. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  692. 

§666.  DISAPPROVED  CLAIMS.  If  the  board,  or  a  majority  thereof,  dis- 
approve any  claim,  the  same  shall  be  filed  with  the  records  of  the  board  with 
a  statement  showing  such  disapproval  and  the  reasons  therefor. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  693. 


CLAIMS  AGAINST  THE  STATE- 
DISAPPROVAL. 

1.  Formal  legal  language. 

2.  "Within  time  required  by  law"  or  "due 

time." 

3.  "Without  right  and  against  fact.19 

1.  Formal  legal  lansraa#;e  need  not  be 
tiled  in  making'  statement  of  reasons  for 
disapproval  of  claim. — County  of  San  Luis 
Obispo  v.  Gage,  139  Cal.  898,  404,  73  Pac. 
174. 

2.  "Within  time  required  by  law"  or 
**•«  time** 'in  statement  of  board  of  exam- 


iners that  claim  was  not  presented  in  such 
time  is  equivalent  to  statement  that  it  Is 
barred  by  statute  of  limitations. — County  of 
San  Luis  Obispo  v.  Gage,  139  Cal.  898,  404, 
73  Pac.  174.  See  McCord  v.  Slavin,  143  Cal. 
826,  833,  36  Pac.  1104. 

8.     "Without  rlg;ht  and  ajralast  fact,"  in 

rejection  of  claim,  is  mere  conclusion  of 
law,  and  presented  no  issue  for  considera- 
tion of  court  on  mandamus  to  compel  action 
by  board  of  examiners. — County  of  San  Luis 
Obispo  ▼.  Gage,  189  CaL  398,  409,  78  Pac. 
174. 


§667.    CLAIMS  FOB  WHICH  NO  APPROPRIATION  WAS  MADE.    If  no 

appropriation  has  been  made,  or  if  no  fund  is  available  for  the  payment  of  any 
claim  against  the  state,  the  settlement  of  which  is  provided  by  law,  or  if  an 
appropriation  or  fund  has  been  exhausted,  such  claim  must  be  presented  to 
the  board,  who  shall  audit  the  same,  and  if  approved  by  at  least  a  majority 
vote  thereof,  it  shall,  with  the  sanction  of  the  governor,  be  transmitted  to  the 
legislature  with  a  brief  statement  of  the  reasons  for  such  approval. 
History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  593. 


CLAIMS  AGAINST  THE  STATE— NO 
APPROPRIATION. 

1,2.  Construed — Prescribes    powers    and    du- 
ties of  board. 
3.  Acts  judicially. 
4,5.  Same — Claim  of  attorneys  for  receiver. 

6.  Appointment  of  expert. 

7.  Authorizes  members  to  act  on  facts  with- 

in their  personal  knowledge. 

1.  Construed— Prescribe*  power*  and  dn- 
tlen  «f  board  of  examiners  as  to  settlement 
of  cUlms  for  which  no  provision  has  been 
made  by  law. — Sullivan  v.  Gage,  145  CaL 
759.  7S6.  79  Pac.   637. 

2-  Board  of  examiners  has  no  power  ex- 
cept to  report  such  claims  to  legislature 
with  such  facts  and  recommendations  as 
they  deem  proper. — Sullivan  v.  Gage,  145 
Cal.  759,  7«5.  79  Pac.  637. 

*-  Acts  Judicially  in  determining  on 
validity  of  claim  presented,  where  claim 
presented  was  such  a  one  as  called  for 
exercise  of  discretion  and  judgment.     And 


hence  mandamus  will  not  lie  to  compel  ap- 
proval of  such  claim. — Sullivan  v.  Gage,  145 
Cal.  759,  770,  79  Pac.  637. 

4.  Same— Claim  of  attorneys  for  receiver 

appointed  in  proceedings  by  Btate  against 
corporation  for  its  dissolution,  which  re- 
ceivership had  been  dissolved,  and  action 
of  court  declared  void,  is  claim  calling  for 
exercise  of  discretion  and  judgment. — Sulli- 
van v.  Gage,  145  Cal.  769,  770,  79  Pac.  637. 

5.  Allowance  of  attorney's  fees  directly 
to  attorney  for  receiver  by  court  in  re- 
ceivership proceedings  is  invalid,  and 
hence  rejection  of  such  claim  by  state 
board  of  examiners  was  proper. — Sullivan 
v.  Gage,  145  Cal.  759,  770,  79   Pac.  537. 

6.  Appointment  of  expert  by  board  of 
examiners  is  authorized  where  duties  im- 
posed upon  board  are  such  as  may  involve 
employment  of  an  expert  for  their  due  and 
efficient  discharge. — Lewis  v.  Colgan,  118 
Cal.  529,  536,  47  Pac.  357  (reversing  Lewis 
v.  Colgan,  5,  Cal.  Unrep.  373,  44  Pac.  1081). 
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7.  Authorises  member*  to  act  on  facts 
within  their  personal  knowledge  as  well  as 
upon  evidence  from  other  sources  In  settle- 
ment of  claims  presented;  hence  It  was  duty 
of  attorney-general  to  impart  to  board  his 


persona]  knowledge  of  all  material  facts 
In  regard  to  claim  presented. — Cahill  v. 
Colgan,  3  Cal.  Unrep.  622,  31  Pac.  614,  617; 
Sullivan  v.  Gage,  145  CaL  759,  766,  79  Pac 
537. 


§  668.  RULES  FOR  AUDIT  OF  CLAIMS.  The  board  shall  cause  to  be 
printed  f or  distribution  among  all  state  officers  and  for  use  of  any  one  desiring 
to  present  a  claim  against  the  state,  a  set  of  rules  governing  the  presentation 
and  audit  of  demands  against  the  state  funds  and  appropriations. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  593. 

AUDITING  CLAIMS— DUTY  OF   BOAKD. 


1.  Cereal  crops — Improved  culture  of. 

2.  Construed  —  Controller    must    not    draw 

warrant  for  claim  unless  it  has  been 
approved. 

3.  Same — Duty  of  board  to  audit  all  claims. 

4.  Claim — Demand  of  some  matter  as  of 

right. 
5, 6.  Claims    on   bonds   and   coupons   against 
state. 

7.  Claim  for  coyote  bounties. 

8.  Claim  for  money  under  contract  by  state 

for  lease  of  state  prison. 

9.  Claim    for    supplies    furnished   to    state 

mining  bureau. 

10.  Petition  in  mandamus. 

1.  Cereal     crops— Improved     culture     of, 

Act  to  promote,  of  March  6.  1909,  (Stats, 
and  Amdts.  1909,  p.  190)  is  exempt  from  the 
provisions  of  the  above  section.  See  1  Hen- 
ning's  General  Laws,  3d  ed.,  p.  46. 

2.  Construed— Controller  most  not  draw 
warrant  for  claim  unless  It  has  been  ap- 
proved by  board  of  examiners,  and  if  di- 
rected so  to  do,  must  be  subject  to  this 
section  unless  direction  is  accompanied  by 
special  provision  exempting  it  from  provi- 
sions of  this  section. — Ingram  v.  Colgan, 
106  Cal.  113,  120,  128,  46  Am.  St.  Rep.  221, 
28  L.  R.  A.   187,   38  Pac   815,  39  Id.   437. 

8.  Same— Duty  of  board  of  examiners  to 
audit  all  claims  against  state  which  are  not 
exempted  from  provisions  of  this  section 
other  than  claims  for  official  salaries  and 
claims  upon  contingent  fund  of  either  house 
of  legislature. — Lewis  v.  Colgan,  5  CaL 
Unrep.  373,  44  Pac.  1081,  1082. 

4.  Same — Demand  of  some  matter  as  of 
right  made  by  one  person  upon  another  to 
do  or  forbear  to  do  some  act  or  thing  as 
matter  of  duty.  Thus,  a  right  to  bounty 
on  coyote  scalps  is  claim  within  section. — 
Ingram  v.  Colgan,  106  Cal.  113,  120,  128,  46 
Am.  St.  Rep.  221,  28  L.  R.  A.  187,  38  Pac. 
315,  39  Id.  487. 

5.  Claims  on  bonds  and  coupons  against 
state,  though  in  their  nature  audited 
claims,  are  nevertheless  required  to  be  pre- 
sented to  board  of  examiners  before  con- 
troller is  authorized  to  issue  warrant  there- 
for, as  determination  of  validity  of  bonds 
Is    judicial   question   and    necessarily   rests 


with  board  of  examiners,  as  controller's 
duties  are  purely  ministerial. — Sawyer  v. 
Colgan  (Cal.  Aug.  16,  1893),  33  Pac.  911, 
912.  Reversed:  Sawyer  v.  Colgan,  102  CaL 
283,  285,  36  Pac.  580. 

6.  Bonds  issued  by  state,  though  issued 
prior  to  act  creating  board  of  examiners, 
are  claims  which  must  be  presented  to  Buch 
board,  such  requirement  relating  only  to' 
proceeding  to  obtain  payment,  and  not  af- 
fecting validity  of  claims. — Sawyer  v.  Col- 
gan (Cal.  Aug.  16,  1893),  33  Pac.  911,  912. 
Reversed:  Sawyer  ▼.  Colgan,  102  Cal.  283, 
285,  36  Pac.  680. 

7.  Claim  for  coyote  bounties  under  stat- 
ute providing  that  board  of  *  supervisors 
shall  give  to  each  person  depositing  scalp 
certificate,  which  may  be  presented  to  con- 
troller of  state  that  he  may  draw  his  war- 
rant on  general  fund,  does  not  come  within 
exemption  of  this  section,  there  being  no 
special  provision  exempting  it,  and  hence 
fact  that  claim  has  been  approved  by  board 
of  supervisors  does  not  authorise  controller 
to  draw  warrant  therefor  until  after  it  has 
been  presented  to  board  of  examiners. — In- 
gram v.  Colgan,  106  Cal.  113,  120,  126.  46 
Am.  St.  Rep.  221,  28  L.  R.  A.  187;  38  Par.. 
315,  39  Id.  437;  Bickerdike  v.  State,  144  Cai. 
681,  684,  686,  78  Pac.  270. 

8.  Claim  for  money  under  contract  by 
state  for  lease  of  state  prison  and  grounds 
is  not  required  to  receive  approval  of  board 
of  examiners  before  issuance  of  warrant 
therefor,  such  act  having  been  passed  prior 
to  creation  of  board  of  examiners,  and  pro- 
vision requiring  approval  of  claims  render- 
ing contract  less  beneficial  and  not  affecting 
remedy  merely. — People  ex  rel.  McCauley  v. 
Brooks,  16  Cal.  11,  29. 

0.  Claim  for  supplies  furnished  to  state 
mining  bureau  does  not  come  within  exemp- 
tion from  rule  that  controller  shall  not 
draw  his  warrant  for  any  claim  unless  it 
has  been  approved  by  board  of  examiners, 
and  hence  he  has  no  discretionary  ria;ht  in 
regard  thereto. — Proll  v.  Dunn,  80  Cal.  220. 
228,  22  Pac.  143. 

10.  Petition  in  mandamus.  —  After  ap- 
proval of  claim  by  board  of  examiners  It 
is  not  necessary  to  petition  for  mandamus 
to  compel  auditor  to  issue  warrant  to  show 
that  claim  came  within  exemption  from 
operation  of  this  section. — Cahill  v.  Colgan, 
3  Cal.  Unrep.  622,  31  Pac.  614,  616. 
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§660.  CLAIMS  TO  BE  PRESENTED  AT  LEAST  FOUR  MONTHS  BE- 
FORE LEGISLATURE  MEETS.  Any  person  having  a  claim  against  the  state, 
the  settlement  of  which  is  not  otherwise  provided  for  by  law,  must  present  the 
same  to  the  board  at  least  four  months  before  the  meeting  of  the  legislature, 
accompanied  by  a  statement  showing  the  facts  constituting  the  claim,  verified 
in  the  same  manner  as  complaints  in  civil  actions.  Before  finally  passing  upon 
any  such  claim,  notice  of  the  time  and  place  of  hearing  must  be  mailed  to  the 
claimant  at  least  fifteen  days  prior  to  the  date  set  for  final  action. 

[Recommendation  to  legislature.]  At  the  time  designated  the  board  must 
proceed  to  examine  and  adjust  such  claims.  It  may  hear  evidence  in  support 
of  or  against  them,  and,  with  the  sanction  of  the  governor,  report  to  the  legisla- 
ture such  facts  and  recommendations  concerning  them  as  may  be  proper.  In 
making  such  recommendations  the  board  may  state  and  use  any  official  or 
personal  knowledge  which  any  member  thereof  may  have  touching  such 

claims. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  593. 

§670.  REPORT  TO  LEGISLATURE  AND  CONTROLLER.  The  board 
must  make  up  its  report  and  recommendation  concerning  such  matters  as  the 
law  requires  of  it  at  least  thirty  days  before  the  meeting  of  the  legislature. 
The  board  must  give  to  the  state  controller  for  his  use  at  such  time  as  he  shall 
demand  a  statement  showing  all  its  recommendations  for  appropriations  by  the 
legislature. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  593. 

§671.  REHEARINO  ON  CLAIM  ONOE  REJECTED.  The  board  must  not 
entertain  for  the  second  time  a  demand  against  the  state  once  rejected  by  it 
or  by  the  legislature,  unless  such  facts  are  presented  to  the  board  as  in  suits 
between  individuals  would  furnish  sufficient  ground  for  granting  a  new  trial. 

[Appeal  to  legislature.]  Any  person  interested,  who  is  aggrieved  by  the 
disapproval  of  a  claim  by  the  board,  may  appeal  from  the  decision  to  the  legis- 
lature of  the  state,  by  filing  with  the  board  a  notice  thereof,  and  upon  the 
receipt  of  such  notice  the  board  must  transmit  the  demand  and  all  the  papers 
accompanying  the  same,  with  a  statement  of  the  evidence  taken  before  it,  to 
the  legislature. 

History:     Enacted  April  3.  1911,  Stats,  and  Amdts.  1911,  p.  593. 

REHEARING  ON  REJECTION  OP  CLAIM.       Islature,  this  latter  remedy  being  forced  on 

1.  Refected  claims-Remedy.  *•  ^"f  "A  onIy  '?  *  ^  Wh!re  the  board 

0       '!      .  .    .  .  .*  ,  Ands  that  the  services  claimed,  or  the  ex- 

l.  Rejection  of  claim  on  its  second  presen-  penses    incurred    in    the   performance    were 

*atlon'  unnecessary,  because  in  the  absence  of  such 

3,4.  8ame — After  dismissal  of  appeal.  facts  the  allowance  of  the  claim  would  be 

5.  8ame— First  rejection  made  after  claim  clearly    unauthorized.— Hammel    v.    Neylan, 

was  presented  as  based  on  appropria-  81  Cal-  APP»  21»  1M  p*c-  618. 

tlOn.  2.     Rejection  of  claim  on  Its  second  pre*- 

1.    Rejected  claim— Remedy— Where  the  «■*■«•■  after  it  has  once  been  rejected  was 

board  of  control   finds   that   the   conditions  ^oP,er— f9u7lllvan  v'  Ga*e'  145  CaL  759'  770'> 

necessary  to  the  Justification  of  the  claims  79   Pac*   637' 

bad  been  complied  with,  and  disallowed  the  8.     Same— After    dlsmlaoal    of    appeal.— 

claims  upon  grounds  other  than  those  pre-  Where    at    time    claim    was    presented    to 

■cribed  by  law,  the  remedy  of  the  claimant  board    of    examiners    state    had    appealed 

1*  mandamus  and  not  by  appeal  to  the  leg:-  from  order  decreeing;  claimants  entitled  to. 
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amount  claimed  from  state,  on  subsequent 
presentation  of  claim  after  dismissal  of  ap- 
peal, but  prior  to  transmission  of  remitti- 
tur, rejection  was  proper,  claim  being  in 
same  condition  at  second  presentation. — 
Sullivan  v.  Gage,  145  Cal.  769,  770,  79  Pac. 
537. 

4.  Where  after  presentation  of  claim  to 
board  of  examiners  and  its  rejection  su- 
preme court  had  dismissed  an  appeal  from 
an  order  of  superior  court  decreeing:  claim- 
ants entitled  to  amount  of  such  claim,  such 
dismissal  did  not  amount  to  an  affirmance 


of  validity  of  such  claim  so  as  to  render 
rejection  of  It  by  board  of  examiners  im- 
proper.— Sullivan  T.  Gage,  145  Cal.  759,  770, 
79  Pac.  637. 


5.  Same— -Fimt  rejection  bavin*  been 
made  after  claim  bad  been  presented  ai 
baaed  on  appropriation  of  legislature,  re- 
jection on  second  presentation  was  proper, 
no  new  rights  which  would  furnish  suffi- 
cient ground  for  granting  of  new  trial 
having  been  shown. — Sullivan  v.  Gage,  145 
Cal.  759,   771,  79  Pac   537. 


§  672.  CONTROLLER  MAT  DRAW  WARRANT  AFTER  APPROPRIA- 
TION BY  BOARD,  ONLT.  The  controller  must  not  draw  his  warrant  for  any 
claim  unless  it  has  been  approved  by  the  state  board  of  control,  and  when 
hereafter  the  controller  is  directed  to  draw  his  warrant  for  any  purpose,  this 
direction  must  be  construed  as  subject  to  the  provisions  of  this  section,  unless 
the  direction  is  accompanied  by  a  special  provision  exempting  it  from  the 
operation  of  this  section. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  694. 

Statutes  especially  exempted  from  operation  of  this  section:  Act  of 
March  23,  1911,  Stats,  and  Amdts.  1911,  p.  438,  Is  especially  exempted 
from  the  operations  of  the  provisions  of  this  section.  Also  Act  April 
21,  1911,  relating  to  experiment  and  research  work  by  University  of 
California,  Stats,  and  Amdts.  1911,  p.  1051;  Act  April  21,  1911,  relating 
to  investigation  of  nature  and  means  of  control  of  dangerous  diseases, 
Stats,  and  Amdts.  1911,  p.  1053;  Act  April  21,  1911,  restoring  Income 
of  University,  Stats,  and  Amdts.  1911,  p.  1053;  Act  April  25,  1911,  appro- 
priating money  for  expense  of  maintaining  exhibition  of  California 
products  at  Italian  International  Exposition,  Stats,  and  Amdts.  1911, 
p.  1110;  Act  May  1,  1911,  relating  to  appropriation  to  University,  Stats, 
and  Amdts.  1911,  p.  1352. 

Same— Exhibition  at  Ghent,  statute  providing  for,  not  subject  to  pro- 
visions of  this  section.    Stats,  and  Amdts.  1913,  p.  37. 

§  673.    BOARD  MAT  NOTIFY  TREASURER  NOT  TO  PAT  WARRANT. 

Whenever  the  board  has  reason  to  believe  that  the  controller  has  drawn  or  is 
about  to  draw  his  warrant  without  authority  of  law,  or  for  a  larger  amount 
than  the  state  actually  owes,  the  board  must  notify  the  treasurer  of  state  not 
to  pay  the  warrant  so  drawn  or  to  be  drawn ;  and  thereupon  the  treasurer  is 
prohibited  from  paying  the  warrant,  whether  already  drawn  or  not,  until  he 
is  otherwise  directed  by  the  legislature. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  694 

§674.  LEGISLATIVE  CONTINGENT  FUNDS  EXEMPT.  Claims  upon 
the  contingent  fund  of  either  house  of  the  legislature  and  for  official  salaries 
are  exempted  from  the  operation  of  the  provisions  of  this  article. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  594* 

§  675.    MONTHLY  COUNT  OF  MONET  IN  TREASURY.    The  money  in 

the  state  treasury  must  be  counted  by  the  state  board  of  control  at  least  once 
every  month,  without  giving  the  treasurer  any  previous  notice  of  the  day  or 
hour  of  counting;  the  board  may,  at  any  counting,  place  any  sum  in  bags  or 
boxes  and  mark  and  seal  the  same  with  a  seal  to  be  adopted  and  kept  by  it. 
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and  may,  at  any  subsequent  counting,  count  each  bag  or  box  separately,  and 
credit  at  the  value  stamped  thereon  the  contents  of  such  bags  or  boxes  as  part 
of  the  money  counted,  without  making  a  detailed  count  of  such  contents.  They 
shall  count  as  cash  all  evidence  of  money  belonging  to  the  state  upon  deposit 
ontside  the  state  treasury  that  may  be  held  by  the  treasurer  in  accordance 
with  law,  and  shall  determine  for  themselves  whether  such  evidence  is  suffi- 
cient according  to  law. 

[Publication  of  count.]  After  each  count  of  money  they  must  make  and 
file  with  the  secretary  of  state  and  cause  to  be  published  in  some  newspaper 
in  the  city  of  Sacramento  an  affidavit  showing : 

1.  The  amount  of  money  or  credit  that  ought  to  be  in  the  state  treasury. 

2.  The  amount  and  kind  of  money  or  credit  actually  therein. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  594. 

§676.  INVESTMENT  OF  SCHOOL-LAND  FUNDS.  Whenever  and  as 
often  as  there  is  in  the  state  treasury  the  sum  of  ten  thousand  dollars  as  the 
proceeds  of  the  sale  of  state  school  lands,  the  board  must  invest  the  same  in 
the  bonds  of  this  state,  or  in  the  bonds  of  the  United  States,  or  in  the  bonds 
of  any  county,  permanent  road  district,  city  and  county,  city,  town,  school 
district,  or  irrigation  district  within  this  state;  the  investment  to  be  made 
in  such  manner  and  on  such  terms  as  the  board  shall  deem  best  for  the  fund* 

[Bonds  delivered  to  treasurer.]  All  such  bonds  purchased  by  the  board 
under  the  provisions  of  this  section  must  be  delivered  to  the  state  treasurer, 
who  shall  keep  them  as  a  special  school  fund  deposit,  and  the  interest  upon 
such  bonds  when  collected,  shall  be  placed  by  him  to  the  credit  of  the  state 
school  fund. 

History:  Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  594; 
amended  by  Act  April  29, 1913,  Stats,  and  Amdts.  1913,  p.  107.  In  effect 
August  10,  1913. 

See  post  §  680 [a]. 

§677.  MONET  IN  ESTATES  OF  DECEASED  PERSONS'  FUND  TO  BE 
INVESTED  IN  BONDS.  Whenever  and  as  often  as  there  is  in  the  state. treas- 
ury to  the  credit  of  the  estates  of  deceased  persons'  fund  (in  excess  of  the 
retention  hereinafter  provided  for)  the  sum  of  ten  thousand  dollars  or  more* 
the  board  must  invest  the  same  in  the  bonds  of  this  state,  or  in  the  bonds  of 
the  United  States,  or  in  the  bonds  of  the  several  counties,  city  and  county, 
permanent  road  districts,  cities  and  towns,  or  school  districts  of  this  state; 
the  investments  to  be  made  in  such  manner  and  on  such  terms  as  the  board 
shall  deem  best  for  the  fund.  No  investment  shall  be  made  which  with  the 
amounts  previously  invested  shall  reduce  the  uninvested  portion  of  the  fund 
below  the  amount  of  ten  thousand  dollars,  and  whenever  a  demand  presented 
against  said  fund  will  reduce  the  amount  of  cash  therein  below  the  specific 
amount  of  ten  thousand  dollars,  it  shall  be  the  duty  of  the  board  to  sell  rueh 
bonds. belonging  to  said  fund  as  they  may  deem  proper,  for  the  purpose  of 
making  good  the  cash  retention  of  ten  thousand  dollars. 

[Bonds  delivered  to  treasurer.]  Bonds  purchased  by  the  board  under  the 
provisions  of  this  section  must  be  delivered  to  the  state  treasurer,  who  shall 
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keep  them  as  a  portion  of  said  estates  of  deceased  persons'  fund,  and  the  inter- 
est upon  such  bonds  shall  be  paid  into  the  state  school  fund  and  apportioned 
like  other  moneys  employed  for  the  support  of  common  schools. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  595. 

• 

§678.  CITY,  COUNTY  AND  DISTRICT  AUTHORITIES  TO  NOTIFY 
STATE  BOARD  OF  CONTROL  AND  TREASURER  OF  BOND  SALE.  When- 
ever, under  the  provisions  of  law,  the  board  of  supervisors,  trustees,  common 
council  or  other  governing  boards  or  bodies  of  any  city  or  county,  city  or  town 
or  school  district  of  this  state  shall  advertise  the  sale  of  bonds  voted  for  any 
purpose,  the  clerk  of  such  board  of  supervisors,  trustees,  common  council  or 
other  governing  board  or  body  shall  forthwith  by  mail,  postage  prepaid,  notify 
the  state  board  of  control  and  state  treasurer  at  the  capitol  of  such  issuance 
and  sale  of  bonds  and  shall  specify  the  purposes  for  which  such  bonds  were 
voted,  the  amount  of  the  total  issue  for  each  purpose,  the  denomination  cf 
each  bond  showing  date  of  issuance  and  date  of  maturity,  the  rate  of  interest 
showing  when  and  where  payable,  the  assessed  value  of  the  property  upon 
which  such  bonds  are  a  lien,  the  total  amount  of  other  bonded  indebtedness 
which  is  a  lien  upon  said  property,  and  shall  upon  request  of  the  state  board 
of  control  furnish  a  full  description  of  the  proceedings  leading  up  to  such 
issue ;  provided,  that  no  certified  check,  bond  or  other  assurance  in  law  shall 
be  required  from  the  state  upon  its  bid  to  purchase  bonds. 

History:  Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  595; 
amendment  approved  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  466. 
In  effect  July  27,  1917. 

§  679.  BOARD  MAT  PURCHASE  BONDS  TO  BE  SOLD  BT  TREASURER. 

At  any  sale  of  bonds  by  the  state  treasurer  the  board  may  become  bidders 
and  purchase  bonds  with  the  funds  at  their  disposal,  and  the  appropriate 
transfer  of  funds  must  be  made  by  the  controller  and  treasurer  on  the  books 
of  their  offices.  No  purchase  of  bonds  shall  be  completed  by  the  board  until 
the  attorney-general  shall  have  approved  the  validity  of  the  issue. 

History:     Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  595. 

§  680.  CREATION  OF  DEFICIENCIES.  The  board,  with  the  consent  of 
the  governor,  shall  have  power  to  authorize  the  creation  of  deficiencies  in  any 
appropriations  of  money  made  by  law  in  cases  of  actual  necessity,  and  shall 
authorize  the  payment  of  deficiencies  out  of  any  money  which  may  be  appro- 
priated for  such  purpose.  No  deficiency  shall  be  authorized  except  upon  the 
written  authority,  first  obtained,  of  a  majority  of  the  members  of  the  board 
and  of  the  governor.  Any  indebtedness  attempted  to  be  created  against  the 
state  in  violation  of  these  provisions  shall  be  null  and  void  and  shall  not 
be  allowed  by  the  board  of  control  or  the  controller. 

History:  Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  595. 
Amendment  to  §  680  passed  March  13,  1911,  is  given  herewith.!  num- 
bered 680  [a]. 

§  680[a].     CONVERSION  OF  SCHOOL  FUND  INTO  BONDS.    Whenever 

and  as  often  as  there  is  in  the  state  treasury  the  sum  of  ten  thousand  dollars 
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as  the  proceeds  of  the  sale  of  state  school  lands,  the  board  must  invest  the 
same  in  bonds  of  this  state  or  bonds  of  the  United  States,  or  bonds  of  any 
county,  city  and  county,  city,  town,  permanent  road  division  bonds  issued 
under  the  provisions  of  part  III,  title  VI,  article  IX,  of  this  code,  school  dis- 
trict or  irrigation  district,  of  this  state;  the  investments  to  be  made  in  such 
manner  and  on  such  terms  as  the  board  shall  deem  best  for  the  fund ;  provided, 
that  no  bonds  of  any  county,  city  and  county,  city  or  town,  school  district,  or 
irrigation  district,  shall  be  purchased  of  which  the  debt,  debts,  or  liabilities 
at  the  time  exceed  fifteen  per  cent  of  the  assessed  value  of  the  taxable  property 
of  such  county,  city  and  county,  city  or  town,  school  district,  or  irrigation 

district. 

History:  Enacted  March  12,  1872,  founded  upon  §  56  Act  March  28, 
1868,  Stats.  1867-8,  pp.  523,  524;  amended  March  3,  1883,  Stats,  and 
Amdts.  1883,  pp.  25,  26;  February  26, 1903,  Stats,  and  Amdts.  1903,  p.  42; 
March  13,  1911,  Stats,  and  Amdts.  1911,  p.  345. 

Amendment  thought  to  fall  with  the  repeal  of  the  whole  article,  and 
the  enactment  of  a  new  article  in  Its  place,  on  April  3,  1911,  Stats,  and 
Amdts.  1911,  p.  590. 

Undoubtedly  supplanted  by  §  676,  ante,  If  not  repealed  directly,  as 
suggested. 

§  681.  SALE  OF  PROPERTY  BELONGING  TO  STATE.  The  board  shall 
have  power  to  authorize  the  sale  or  exchange  of  any  property,  except  real 
estate,  which  belongs  to  the  state,  and  which,  in  their  judgment,  it  shall  be 
for  the  best  interests  of  the  state  to  sell  or  exchange. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  596. 

§682.    BOARD  TO  SUPERVISE  FINANCIAL  POLICIES  OF  STATE.    The 

board  shall  have  general  powers  of  supervision  over  all  matters  concerning 
the  financial  and  business  policies  of  the  state,  and  shall,  whenever  they  deem 
it  necessary  or  at  the  instance  of  the  governor,  institute  or  cause  the  institu- 
tion of  such  investigations  and  proceedings  as  they  may  deem  proper  to  con- 
serve the  rights  and  interests  of  the  state. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  596. 

§683.    CONTRACTS  FOR  SUPPLIES  TO  BE  SUBMITTED  TO  BOARD. 

All  contracts  entered  into  by  any  state  officer,  board,  commission,  department, 
or  bureau,  for  the  purchase  of  supplies  and  materials,  or  either,  shall,  before 
the  same  becomes  effective,  be  transmitted  with  all  papers,  estimates  and  rec- 
ommendations concerning  the  same  to  the  state  board  of  control  for  considera- 
tion. If  a  majority  of  such  board  approve  the  same,  it  shall,  from  the  date 
of  such  approval,  be  in  force  and  effect. 

[Permission  to  purchase  supplies  in  open  market.]  No  state  officer,  board, 
commission,  department,  or  bureau,  shall  purchase  supplies  and  materials,  or 
rither,  in  open  market,  unless  permission  has  been  given,  upon  a  presentation 
of  the  necessity  therefor,  by  the  state  board  of  control ;  provided,  that  to  meet 
an  emergency,  supplies  and  materials  of  a  perishable  nature  in  an  amount  not 
exceeding  one  hundred  dollars  in  value  may  be  purchased  by  such  state  officer, 
hoard,  commission,  department,  or  bureau,  without  the  permission  of  the  said 
board  of  control. 

History:    Enacted  April  3,  1911.  Stats,  and  Amdts.  1911,  p.  596. 

239 


M  684-680         "BOARD  OF  EXAMINERS"— MEANS  BOARD  OF  CONTROL.         [Pt.  Ill,  Tit.  L 

§  684.    BOARD  OF  EXAMINERS  SHALL  MEAN  BOABD  OF  CONTROL 

Whenever  by  the  provisions  of  this  code  or  any  statute  or  law  now  in  force 
or  that  may  hereafter  be  enacted  a  duty  is  imposed  or  authority  conferred  upon 
the  "state  board  of  examiners'*  or  the  "board  of  examiners' '  and  the  members 
thereof,  such  duty  and  authority  are  hereby  imposed  and  conferred  upon  the 
state  board  of  control  and  the  members  thereof,  the  same  as  though,  the  title 
of  the  state  board  of  control  had  been  specifically  set  forth  and  named  therein. 
For  the  purposes  of  this  chapter  the  terms  "state  board  of  examiners,"  and 
"board  of  examiners,"  respectively,  shall  be  construed  to  mean  and  refer 
to  the  "state  board  of  control,"  and  wherever  in  this  code  or  in  any  statute 
or  law  the  term  "member  of  the  state  board  of  examiners"  or  "member  of  the 
board  of  examiners"  is  used,  it  shall  be  construed  to  mean  and  refer  to  a 
"member  of  the  state  board  of  control." 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  696. 

§685.  REPORTS  OF  SUPPLIES  PURCHASED  TO  BE  MADE  TO 
BOARD.  Every  state  office,  board,  commission,  or  department  to  whom  is 
given  by  law  the  authority  to  make  purchases  of  material  or  supplies,  must, 
upon  the  request  of  the  board  of  control,  designate  some  certain  officer  or 
employee  in  such  office,  board,  commission,  or  department  whose  duty  it  shall 
be  to  make  such  reports  at  such  times  and  in  such  manner  to  the  board  of  con- 
trol as  said  board  shall  from  time  to  time  require. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  596. 

§  686.  DEPARTMENT  OF  PUBLIC  ACCOUNTING.  SUPERINTENDENT, 
ETC.  There  is  hereby  established  in  connection  with  and  under  the  supervision 
of  the  state  board  of  control  a  department  of  public  accounting.  The  board 
shall  appoint  a  superintendent  of  accounts  at  an  annual  salary  of  three  thou- 
sand six  hundred  dollars,  and  two  assistants  at  an  annual  salary  of  two  thou- 
sand seven  hundred  dollars  each.  Such  appointees  shall  be  skillful  account- 
ants and  well  versed  in  public  accounting. 

[Bond.]  They  shall  (each)  execute  a  bond  to  the  state  in  the  sum  of  ten 
thousand  dollars.  They  shall  be  civil  executive  officers  and  their  salaries  shall 
be  paid  in  the  same  manner  and  at  the  same  time  as  the  salaries  of  state  officers, 
are  paid. 

[Additional  accountants.]  The  board  may  also  appoint  such  additional 
accountants  as  may  be  necessary  to  carry  on  the  work  of  the  department  at 
salaries  not  to  exceed  for  any  one  of  such  appointees  the  sum  of  two  thousand 
four  hundred  dollars  per  annum.  Such  salaries,  upon  authority  of  the  board, 
shall  be  paid  out  of  money  appropriated  for  the  use  of  the  department  at  the 
same  time  and  in  the  same  manner  as  the  salaries  of  state  officers  are  paid. 
Such  accountants  shall  be  chosen  from  persons  who  have  successfully  taken 
an  open  competitive  examination  given  along  practical  lines  showing  their 
fitness  for  the  work  required.  They  shall  each  execute  to  the  state  a  bond, 
in  the  sum  of  five  thousand  dollars. 
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[Authority  to  administer  oaths.]    All  of  the  appointees  in  this  section  are 

empowered  to  administer  oaths  in  the  furtherance  of  their  official  duties. 

History:  Enacted  AprU  3,  1911,  Stats,  and  Amdts.  1911,  p.  697; 
amended  May  14, 1917,  Stats,  and  Amdts.  1917,  p.  467.  In  effect  July  27, 
1917. 

§  687.  UNIFORM  SYSTEM  OF  ACCOUNTING  FOB  STATE  OFFICERS. 

The  hoard  of  control,  through  the  department  of  public  accounting,  shall 
devise,  install  and  supervise  a  uniform  system  of  accounting  and  reporting  for 
any  and  all  officers  or  persons  in  this  state  permitted  or  charged  by  law  with 
the  keeping  of  public  accounts  and  records,  and  the  custody,  control  and 
handling  of  public  money  or  its  equivalent,  to  the  end  that  there  shall  be 
obtained  similar  and  comparable  data  for  every  public  office  and  every  public 
account  of  the  same  class,  and  that  there  shall  be  a  general,  systematic  and 
uniform  check  upon  the  receipt  and  disbursement  of  all  public  revenue. 
History:    Enacted  AprU  3,  1911,  Stats,  and  Amdts.  1911,  p.  597. 

* 

§688.  FINANCIAL  AND  STATISTICAL  REPORTS.  With  the  sanction 
of  the  state  board  of  control,  the  department  of  public  accounting  may  require 
from  all  such  officers  or  persons  mentioned  in  the  foregoing  section  financial 
and  statistical  reports,  duly  verified,  covering  the  period  of  each  fiscal  year, 
which  report  shall  be  made  out  upon  blank  forms  prescribed  and  adopted 
and  furnished  by  the  department  of  public  accounting,  and  mailed  to  such 
officers  or  persons  not  less  than  sixty  days  before  the  time  such  reports  are 
required  to  be  filed  with  such  department.  "When  necessary,  the  department 
may  require  special  reports  from  any  such  officers  or  persons,  which  must  be 
filed  with  the  department  without  delay. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  597. 

§689.  DEPARTMENT  MAY  EXAMINE  BOOKS,  ETC.,  OF  PUBLIC 
OFFICERS.  The  department  of  public  accounting  is  given  full  power  to 
examine,  through  any  of  its  officers  or  appointees,  all  accounts  and  all  financial 
affairs  of  every  officer  or  person  mentioned  in  section  six  hundred  and  eighty- 
seven  of  this  code,  and,  shall  have  the  right  to  enter  into  any  public  office 
or  institution  in  this  state  and  examine  any  books,  papers  or  documents  con- 
tained therein  or  belonging  thereto  for  the  purpose  of  making  such  examina- 
tion, and  shall  have  access,  in  the  presence  of  the  custodian  thereof,  or  his 
deputy,  to  the  cash  drawers  and  cash  in  the  custody  of  such  officer  or  person, 
and  shall  also  have  the  right,  during  business  hours,  to  examine  the  public 
accounts  in  any  depository  which  has  public  funds  in  its  custody. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  697. 

§690.  NEGLECT  TO  FILE  REPORTS,  ETC.  Any  officer  or  person  who 
shall  fail  or  neglect  to  make,  verify  and  file  with  the  department  of  public 
accounting  any  such  report  as  is  required  by  this  article,  or  who  shall  fail 
or  neglect  to  follow  the  directions  of  the  department  of  public  accounting  in 
keeping  the  accounts  of  his  office,  or  who  shall  refuse  to  permit  the  examina- 
tion or  access  to  the  books,  accounts,  papers,  documents  or  cash  drawer,  or 

cash  of  his  office  to  a  representative  of  said  department,  or  who  shall  in  any 
Poi.  a— is  24i 


ftg  601-697  EXECUTIVE  OFFICERS  OF   STATE — POWERS,  ETC,  [Pt.  Ill,  Tit.  h 

way  interfere  with  such  examination,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars,  or  shall  be  imprisoned  in  the  county  jail  not  less  than 
thirty  days,  or  both. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  598. 

§691.    BIENNIAL  REPORT.    The  board  must  biennially  report  to  the 
legislature  a  history  of  its  transactions  and  investigations. 

History:    Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  598. 


ARTICLE  XIX. 

POWERS  AND  DUTIES  OF  OTHER  EXECUTIVE  OFFICERS. 

8  695.  Vaccine  agent. 

I  696.  Commissioner  of  immigration. 

I  697.  State  capitol  commissioners. 

8  698.  Tide  land  commissioners.   [Repealed*] 

8  699.  Port  wardens. 

§  700.  Harbor  commissioners. 

§  701.  Pilots. 

§  702.  San  Francisco  marine  board.   [Repealed.] 

§  703.  Pilot  commissioners. 

§  704.  Boards  of  health. 

§  705.  Board  of  agriculture, 

8  706.  Board  of  equalization. 

I  707.  Regents  of  university. 

$  708.  State  board  of  education. 

8  709.  Trustees  of  normal  school. 

I  710.  Officers  of  libraries. 

$  711.  Directors  of  state  prison. 

I  712.  Officers  of  insane  asylum. 

§  713.  Trustees  of  asylum  for  deaf,  dumb,  and  blind. 

§  714.  Trustees  of  state  burying-grounds. 

$  715.  Yosemite  and  Big  Tree  commissioners. 

§695.    VACCINE  AGENT.    The  powers  and  duties  of  the  vaccine  agent 
are  prescribed  in  title  seven  of  part  three  of  this  code. 

History:     Enacted  March  12,  1872. 

§  696.     COMMISSIONER  OF  IMMIGRATION.    Those  of  the  commissioner 
of  immigration  are  prescribed  in  title  seven,  part  three  of  this  code. 

History:     Enacted  March  12,  1872. 

§697.    STATE  CAPITOL  COMMISSIONERS.    Those  of  the  state  capitol 

commissioners  are  prescribed  by  "An  act  to  provide  for  the  construction  of 

the  state  capitol  in  the  city  of  Sacramento,' '  approved  March  twenty-ninth, 

eighteen  hundred  and  sixty,  and  the  acts  amendatory  thereof,  which  are  hereby 

continued  in  force. 

History:     Enacted  March  12,  1872. 
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§608.    TIDE  LAND  COMMISSIONERS.     [Repealed] 

•H^tory:   Enacted  March  12,  1872;  repealed  February  4,  1876,  Code 
Amdts.  1875-6,  p.  15. 

§  899.  PORT  WARDENS.  The  powers  and  duties  of  port  wardens  are  pre- 
scribed in  title  six  of  part  three  of  this  code,  and  such  port  wardens  shall  have 
such  further  powers  and  perform  such  other  duties  as  may  be  otherwise  pre- 
scribed by  law. 

History:   Enacted  March  12,  1872;  amended  June  6,  1913,    Stats,  and 
Amdts.  1913,  p.  413.    In  effect  August  10,  1913. 

§  700.  HARBOR  COMMISSIONERS.  Those  of  harbor  commissioners  are 
prescribed  in  title  six  of  part  three  of  this  code. 

History:     Enacted  March  12,  1872. 

§701.    PILOTS.    Those  of  pilots  are  prescribed  in  title  six  of  part  three 

of  this  code. 

History:     Enacted  March  12,  1872. 

§702.    SAN  FRANCISCO  MARINE  BOARD.    [Repealed.] 

History:     Enacted  March  12,  1872;  repealed  January  13,  1876,  Code 
Amdts.  1875-6,  p.  14. 

§  703.  PILOT  COMMISSIONERS.  Those  of  pilot  commissioners  are  pre- 
scribed in  title  six  of  part  three  of  this  code. 

History:     Enacted  March  12,  1872. 

§704.  BOARDS  OF  HEALTH.  Those  of  the  boards  of  health  are  pre- 
scribed in  title  seven  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

§705.  BOARD  OF  AGRICULTURE.  Those  of  the  board  of  agriculture 
are  prescribed  in  the  special  statute  creating  the  board. 

History:    Enacted  March  12,  1872. 

§708.    BOARD  OF  EQUALIZATION.    Those  of  the  board  of  equalization ! 
are  prescribed  in  title  nine  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

§707.  REGENTS  OF  UNIVERSITY.  Those  of  the  regents  of  the  Uni- 
versity of  California  in  chapter  one  of  title  three  of  part  three  [of  this  code]. 

History:    Enacted  March  12,  1872. 

§708.  STATE  BOARD  OF  EDUCATION.  Those  of  the  state  board  of 
education  are  prescribed  in  chapter  three  of  title  three  of  part  three  of  this 

code. 

History:    Enacted  March  12,  1872. 

§  700.  TRUSTEES  OF  NORMAL  SCHOOL.  Those  of  the  trustees  of  the 
state  normal  school  are  prescribed  in  chapter  two  of  title  three  of  part  three 

of  this  code. 

History:    Enacted  March  12,  1872. 
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§710.  OFFICERS  OF  LIBRARIES.  Those  of  the  trustees  of  the  state 
library,  state  librarian,  and  librarian  of  the  supreme  court  library,  are  pre- 
scribed in  chapter  three  of  title  five  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

§  711.  DIRECTORS  OF  STATE  PRISON.  Those  of  the  directors  of  the 
state  prison  are  prescribed  in  part  three  of  the  Penal  Code. 

History:    Enacted  March  12,  1872. 

§712.  OFFICERS  OF  INSANE  ASYLUM.  Those  of  the  directors  and 
other  officers  of  the  insane  asylum  are  prescribed  in  chapter  one  of  title  five 
of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

§  713.  TRUSTEES  OF  ASYLUM  FOR  DEAF,  DUMB,  AND  BLIND.  Those 
of  the  trustees  of  the  asylum  for  the  deaf,  dumb,  and  blind,  are  prescribed  in 
chapter  two  of  title  five  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 

§  714.  TRUSTEES  OF  STATE  BURYING-GROUNDS.  Those  of  the  trus- 
tees of  the  state  burying-grounds  are  prescribed  in  title  eight  of  part  three  of 

this  code. 

History:    Enacted  March  12,  1872. 

§715.  YOSEMITE  AND  BIO  TREE  COMMISSIONERS.  Those  of  the 
commissioners  of  the  Yosemite  Valley  and  the  Mariposa  Big  Tree  Grove  are 
prescribed  in  title  eight  of  part  three  of  this  code. 

History:    Enacted  March  12,  1872. 


[A  new  article  is  hereby  added  to  the  Political  Code  to  be  numbered  Article  XX  of  Chapter 
III,  Title  I,  Part  III,  to  read  as  follows  (Stats,  and  Amdts.  1911,  p.  572) :] 

ARTICLE  XX. 

m 

SUPEKINTENDENT  OF  CAPITOL  BUILDING  AND  GROUNDS. 

I  716.  Superintendent  of  capitol  building  and  grounds, 

f  717.  Establishment  of  rules  and  regulations,  and  their  enforcement. 

I  718.  Appointments  by  the  superintendent — Gardener,  policemen,   etc. 

§  719.  Appointment  of  laborers,  porters  and  other  help. 

§716.    SUPERINTENDENT  OF  CAPITOL  BUILDING  AND  GROUNDS. 

The  governor  shall  appoint  a  person  to  be  designated  superintendent  of  capitol 
building  and  grounds,  to  hold  office  at  the  pleasure  of  the  governor.  He  shall 
be  a  civil  executive  officer,  and  shall  receive  an  annual  salary  of  three  thousand 
dollars,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salaries  of 
other  state  officers.  He  shall  execute  a  bond  to  the  state  in  the  sum  of  ten 
thousand  dollars. 
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[Duties.]  He  shall  have  charge  of  the  improvement  and  maintenance  of  the 
capitol  grounds  and  of  the  state's  property  thereon,  and  shall  have  the  custody 
of  the  capitol  building  and  of  the  state's  property  therein,  and  shall  be  responsi- 
ble for  the  proper  care,  safety,  and  repair  of  the  same.  Subject  to  the  super- 
vision of  the  state  board  of  examiners,  he  shall  have  charge  of  the  purchase  and 
distribution  of  all  supplies  for  the  capitol  building  and  grounds  and  the  offices 

therein. 

History:   Enacted  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  672.    In 
effect  Immediately. 

§  717.  ESTABLISHMENT  OF  RULES  AND  REGULATIONS,  AND  THEIR 
ENFORCEMENT.  He  shall  have  power,  with-  the  sanction  of  the  state  board 
of  examiners,  to  establish  rules  and  regulations  not  inconsistent  with  law  for 
the  government  of  the  capitol  building  and  grounds.  He  must  preserve  the 
peace  thereon  and  arrest  or  cause  the  arrest  of  and  appearance  before  the 
nearest  magistrate  for  examination  of  all  persons  who  attempt  to  break  or  who 
have  broken  such  rules  and  regulations,  or  who  attempt  to  commit,  or  who 
have  committed  thereon,  a  public  offense. 

[Misdemeanor.]  Any  person  who  breaks  the  rules  and  regulations  estab- 
lished for  the  government  of  the  capitol  building  and  grounds  is  guilty  of  a 
misdemeanor. 

History:    Enacted  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  572.    In 
effect  immediately. 

§718.  APPOINTMENTS  BT  SUPERINTENDENT.  GARDENER,  PO- 
LICEMEN, ETC.  The  superintendent  of  capitol  building  and  grounds  may 
appoint  one  head  gardener  at  an  annual  salary  of  two  thousand  one  hundred 
dollars  and  one  assistant  head  gardener  at  an  annual  salary  of  one  thousand 
three  hundred  twenty  dollars.  He  may  appoint  seven  special  policemen  for 
the  building  and  grounds  at  annual  salaries  of  one  thousand  four  hundred 
forty  dollars  each,  who  shall  have  the  power  of  peace  officers,  and  the  same 
power  of  arrest  as  is  herein  given  to  the  superintendent.  None  of  said  police- 
men shall  be  required  to  work  more  than  six  days  in  any  one  week.  He  may 
appoint  one  clerk  for  his  office  at  an  annual  salary  of  one  thousand  eight  hun- 
dred dollars,  who  shall  be  a  civil  executive  officer;  one  head  porter  for  the 
building  at  an  annual  salary  of  one  thousand  three  hundred  twenty  dollars ; 
one  general  mechanical  expert  at  an  annual  salary  of  one  thousand  five  hun- 
dred dollars.  He  may  appoint  one  engineer  at  an  annual  salary  of  one  thousand 
eight  hundred  dollars ;  one  fireman  at  an  annual  salary  of  one  thousand  three 
hundred  twenty  dollars;  one  electrician  at  an  annual  salary  of  one  thousand 
eight  hundred  dollars;  provided,  however,  that  the  superintendent  is  hereby 
empowered  to  employ  an  additional  electrician  for  emergency  purposes.  The 
superintendent  may  also  appoint  two  elevator  attendants  at  an  annual  salary 
of  one  thousand  two  hundred  dollars  each ;  three  telephone  exchange  operators 
at  an  annual  salary  of  one  thousand  eighty  dollars  each.  He  may  appoint  to 
serve  from  January  first  until  May  first  in  each  legislative  year  one  engineer 
at  a  monthly  salary  of  one  hundred  fifty  dollars;  one  fireman  at  a  monthly 
salary  of  one  hundred  ten  dollars ;  one  electrician  at  a  monthly  salary  of  one 
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hundred  fifty  dollars ;  two  elevator  attendants  at  a  monthly  salary  of  one  hun- 
dred dollars  each;  two  telephone  exchange  operators  at  a  monthly  salary  of 
ninety  dollars;  ten  porters  at  a  monthly  salary  of  one  hundred  dollars  each. 
He  may  also  appoint  one  telephone  exchange  operator  at  a  monthly  salary  of 
seventy-five  dollars  to  serve  six  weeks  each  year  while  the  legislature  is  not 
in  session.  The  salaries,  of  all  such  appointees  shall  be  paid  at  the  same  time 
and  in  the  same  manner  as  other  state  officers. 

History.*  Enacted  April  1,  19  i  1,  *  Stats,  and  Amdts.  1911,  p.  572; 
amendment  approved  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  944; 
May  21,  1915,  Stats,  and  Amdts.  1915,  p.  722;  May  24,  1917,  Stats,  and 
Amdts.  1917,  p.  925;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1333.  In 
affect  July  27,  1919. 

§  719.  APPOINTMENT  OF  LABORERS,  PORTERS,  AND  OTHER  HELP. 

The  superintendent  may  employ  such  competent  assistant  gardeners  at  a 
salary  of  one  hundred  dollars  each  per  month,  and  such  regular  and  temporary 
laborers,  porters  and  other  help  for  the  proper  conduct  and  care  of  the  capitol 
and  grounds,  as  may  be  deemed  necessary  by  said  superintendent  and  the  state 
board  of  control ;  said  laborers,  porters  and  other  help  shall  receive  as  compen- 
sation for  their  services  from  three  dollars  and  fifty  cents  to  four  dollars  per 
diem  each;  said  wages  shall  be  paid  only  from  money  appropriated  for  such 
purposes.  Such  assistant  gardeners  and  regular  laborers,  porters,  appointees 
and  employees  shall  have  the  power  of  peace  officers. 

History:  Enacted  April  1, 1911,  Stats  and  Amdts.  1911,  p.  573;  amend- 
ment approved  May  19,  1913,  Stats,  and  Amdts.  1913,  p.  213;  May  27, 
1919,  Stats,  and  Amdts.  1919,  p.  1358.    In  effect  July  27, 1919. 
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§726.  NUMBER,  DESIGNATION,  AND  MODE  OF  ELECTION.  The  num- 
ber, designation,  and  mode  of  election  of  judicial  officers  are  fixed  in  title  one, 
part  one,  of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  12,  1872. 


As  to  designation  of  Judicial  officers,  see 
Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  f  33 
and  note. 

Aa  to  election  of  Judicial  officers,  Justices 
of  supreme  court,  see  Kerr's  Cyc.  Code  Civ. 
Proc.,  2d  ed.,   S§  40-42  and  notes. 

As  to  election  of  Judicial  officers,  Jndflres 
of  superior  court.  Bee  Kerr's  Cyc.  Code  Civ. 
Proc,  2d  ed.,  {9  €5-71  and  notes. 


As  to  election  of  Judicial  officers,  Justice* 
of  the  peace,  see  Kerr's  Cyc.  Code  Civ. 
Proc,  2d  ed.,  fi  110  and  note. 

Aa  to  Jurisdiction  of  different  courts,  I* 
general,  see  Const.  1879,  art.  VI,  fifi  1-25,  1 
Henningr's  General  Laws,  3d  ed.,  pp.  xlviii- 
lv. 

As  to  qualifications  of  Judicial  officers,  1* 
general,  see  Kerr's  Cyc.  Code  Civ.  Proo£ 
2d  ed.,  99  156-159  and  notes. 
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CHAPTER  V. 

SAIjABIES  OP  JUSTICES  OP  THE  SUPREME  COURT  AND  SUPERIOR  JUDGES,  AND 

OFFICERS  CONNECTED  WITH  THE  SUPREME  COURT. 

§  736.    Justices  of  supreme  court  and  district  courts  of  appeal,  salaries  of* 

§  737.     Salaries  of  superior  judges. 

§  737a.  [No  such  section.] 

|  737b.  Salaries  of  superior  judges  in  Imperial  county. 

$  737c.  Salaries  of  superior  judges  in  Ventura  county. 

§  737d.  [No  such  section.] 

&  737e.  Salary  of  superior  judge  in  San  Mateo  county. 

$  737 f.  [No  such  section.] 

$  737g.  Salaries  of  superior  judges  in  Santa  Cruz  county. 

§  737h.  Salaries  of  superior  judges  in  Orange  county. 

$  737i.    [No  such  section.] 

§  737j.  Salary  of  superior  judge  in  San  Luis  Obispo  county. 

f  737k.  Salary  of  superior  judge  in  Santa  Barbara  county. 

fif  7371, 737m.  [No  such  sections.] 

§  737n.  Salary  of  superior  judge  in  Butte  county. 

§  737o.  Salary  of  superior  judge  in  Inyo  county. 

f  738.    Same — In  other  counties. 

§  738a.  Salaries  of  superior  judges  in  Lassen  and  Plumas  counties. 

J  738b.  [No  such  section.] 

§  738c.  Salaries  of  superior  judges  in  Monterey  county. 

§  739.    Salaries  of  officers  connected  with  the  supreme  court. 


§  736.  JUSTICES  OF  SUPREME  COURT  AND  DISTRICT  COURTS  OF 

APPEAL,  SALARIES  OF.    The  annual  salary  of  each  justice  of  the  supreme 

court  is  eight  thousand  dollars ;  and  the  annual  salary  of  each  justice  of  the 

several  district  courts  of  appeal  is  seven  thousand  dollars. 

History:    Enacted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  224. 


SALARIES  OP  JUSTICES. 

1.  Construction. 

2.  Salaries  of  justices  of  district  court  of  ap- 

peal. 

As  to  prohibiting  Judges  "to  draw  salary 
mntll  affidavit  Is  made  that  no  cause  re- 
ssalas  aadeclded  for  ninety  days,  see  Const. 
1879,  art.  VI,  8  24,  1  Hennlng's  General 
Laws.  3d  ed.,  p.  It. 

1.  Construction. — Above  section  must  be 
held  to  be  Inoperative  upon  both  Justices 
of  supreme  court  and  of  district  courts  of 
appeal  during  existing  terms  of  such  Jus- 
tices.    It  must  be  taken  In  connection  with 


constitutional  limitation  of  increasing  sal- 
aries of  JUBtlceB  during  their  term.  So  far 
as  this  section  would  appear  to  apply  to 
existing  terms  and  present  Incumbents,  it 
is  unconstitutional  and  void,  but  remains 
in  abeyance  until  beginning  of  next  ensu- 
ing regular  term  of  office  of  Justices  of 
supreme  court. — Harrison  t.  Colgan,  148 
Cal.  69,  82  Pac.  674. 

2.  Salaries  of  justices  of  district  court 
of  appeal  must,  until  January,  1907,  con- 
form to  that  of  Justices  of  supreme  court, 
and  until  that  time  shall  be  $6000  a  year. 
— Harrison  v.  Colgan*  148  Cal.  69,  82  Pac. 
674. 


§  737.  SALARIES  OF  SUPERIOR  JUDGES.  The  annual  salaries  of  the 
judges  of  the  superior  court  of  the  city  and  county  of  San  Francisco,  of  the 
county  of  Los  Angeles  and  of  the  county  of  Alameda  are  six  thousand  dollars ; 
of  the  counties  of  Riverside,  Contra  Costa,  San  Joaquin,  Sacramento,  Marin, 
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Santa  Clara,  San  Diego,  Fresno,  San  Bernardino  and  Sonoma,  five  thousand 
dollars ;  of  the  counties  of  Santa  Cruz,  San  Mateo,  Yuba,  Sutter,  Butte,  Nevada, 
Colusa,  Monterey,  San  Luis  Obispo,  Shasta,  Siskiyou,  Santa  Barbara,  Mendo- 
cino, Tehama,  Kern,  Placer,  Humboldt,  Tulare,  Solano,  Yolo,  Mariposa,  Ven- 
tura, Mono,  Kings,  Amador,  Calaveras,  Stanislaus,  El  Dorado,  Napa,  Merced, 
Madera,  Tuolumne,  Orange,  Glenn  and  San  Benito,  four  thousand  dollars,  and 
of  the  county  of  Alpine,  two  thousand  dollars ;  one-half  of  which  shall  be  paid 
by  the  state  and  the  other  half  thereof  by  the  county  of  which  the  judge  is 
elected  or  appointed. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  12;  April  23,  1880,  Code  Amdts  1880  (Pol.  C.  pt.), 
p.  88;  February  21,  1889,  Stats,  and  Amdts.  1889,  p.  84;  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  267;  March  20,  1899,  Stats,  and  Amdts.  1899, 
p.  132;  February  2&,  1901,  Stats,  and  Amdts.  1900-1,  p.  71;  March  7, 1905, 
Stats,  and  Amdts.  1905,  p.  75;  March  11,  1907,  Stats,  and  Amdts.  1907, 
p.  192,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  58;  March  13,  1909,  Stats,  and 
Amdts.  1909,  p.  309;  February  17,  1911,  Stats,  and  Amdts.  1911,  p.  63; 
May  19,  1915,  Stats,  and  Amdts.  1915,  p.  597.    In  effect  August  8,  1915. 


1.     Amendment  of  1915—-  Effect  of. — The 

amendment  of  1915  to  section  737  of  the 
Political  Code,  wherein  such  section  was 
re-enacted  as  It  stood  after  the  amendment 
of  1911  with  the  single  exception  of  an  al- 
lowance of  an  increased  amount  to  the 
superior  Judge  of  Sonoma  county,  did  not 
have  the  effect  of  repealing;  by  implication 
the  special  act  of  1911,  which  provided  for 
an  increased  compensation  for  the  superior 
Judges  of  the  county  of  Kern,  notwith- 
standing there  was  carried  Into  the  section 
as  amended   in  1915   the   compensation   al- 


lowed to  Judges  of  the  superior  court  of 
the  county  of  Kern  prior  to  the  passage  of 
the  special  act  of  1911,  as  the  amendatory 
act  of  1915  contained  neither  a  general  nor 
a  special  repealing;  clause,  whereas  the 
special  act  of  1911  contained  express  re- 
pealing; clauses. — Peairs  v.  Chambers,  28 
Cal.  App.   584,   153  Pac.  410. 

As  to  prohibiting  Judge*  to  draw  salary 
until  affidavit  to  made  that  no  cans*  re- 
mains undecided  for  ninety  days,  see  Const. 
1879,  art.  VI,  fi  24,  1  Henning's  General 
Laws,  ftd  ed.,  p.  lv. 


§  737a.    [No  such  section.] 

§  737b.    SALARIES  OF  SUPERIOR  JUDGES  OF  IMPERIAL  COUNTY. 

The  annual  salaries  of  the  judges  of  the  superior  court  in  the  county  of  Im- 
perial are  four  thousand  dollars,  one-half  of  which  shall  be  paid  by  the  state, 
and  the  other  half  thereof  by  the  county  for  which  the  judges  are  elected 
or  appointed.  The  provisions  of  this  section  shall  not  apply  to  the  present 
incumbent  during  his  present  term  of  office. 

History:   Enactment  approved  May  27, 1919,  Stats,  and  Amdts.  1919, 
p.  1295.    In  effect  July  27,  1919. 


§  737c.    SALARY  OF  SUPERIOR  JUDGE  OF  VENTURA  COUNTY.    The 

annual  salary  of  the  judge  of  the  superior  court  of  the  county  of  Ventura 
is  five  thousand  dollars  per  annum,  one-half  of  which  shall  be  paid  by  the 
state  and  the  other  half  thereof  by  the  county  in  which  the  judge  is  elected  or 

appointed. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1289.    In  effect  July  27,  1919. 

§  737d.    [No  such  section.] 

§  737e.    SALARY  OF  SUPERIOR  JUDGE  OF  SAN  MATEO  COUNTY.  The 

salary  of  each  of  the  judges  of  the  superior  court  of  the  county  of  San  Mateo 
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is  five  thousand  dollars,  one-half  of  which  shall  be  paid  by  the  state  and  the 

other  one-half  thereof  by  the  county  in  which  the  judge  is  elected  or  appointed. 

History:    Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1301.    In  effect  July  27,  1919. 

§  737f .    [No  such  section.] 

§  737g.  SALARIES  OF  SUPERIOR  JUDGES  IN"  SANTA  CRUZ  COUNTY. 

The  annual  salaries  of  the  judges  of  the  superior  court  in  the  county  of  Santa 

Cruz  are  five  thousand  dollars,  one-half  of  which  shall  be  paid  by  the  state 

and  the  other  half  thereof  by  the  county  for  which  the  judge  is  elected. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1301.    In  effect  July  27,  1919. 

§737h.    SALARIES  OF  SUPERIOR  JUDGES  IN  ORANGE  COUNTY.    The 

annual  salaries  of  the  judges  of  the  superior  court  in  the  county  of  Orange 

are  five  thousand  dollars  each,  one-half  of  which  shall  be  paid  by  the  state  and 

the  other  half  thereof  by  the  county  for  which  the  judge  is  elected. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1289.    In  effect  July  27,  1919. 

§  737i.    [No  such  section.] 

§737j.    SALARY    OF    SUPERIOR    JUDGE    OF    SAN    LUIS    OBISPO 

COUNTY.    The  annual  salary  of  the  judge  of  the  superior  court  in  the  county 

of  San  Luis  Obispo  is  five  thousand  dollars,  one-half  of  which  shall  be  paid  by 

the  state  and  the  other  half  thereof  by  the  county  for  which  the  judge  is  elected, 

or  appointed. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1241.    In  effect  July  27,  1919. 

§737k.    SALARY    OF    SUPERIOR    JUDGE    OF    SANTA    BARBARA 

COUNTY.    The  annual  salary  of  the  judge  of  the  superior  court  of  the  county 

of  Santa  Barbara  is  five  thousand  dollars,  one-half  of  which  shall  be  paid  by 

the  state  and  the  other  half  thereof  by  the  county. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1241.    In  effect  July  27,  1919. 

§§  737 1,  737m.    [No  such  sections.] 

§  737n.  SALARY  OF  SUPERIOR  JUDGE  IN  BUTTE  COUNTY.  The  an- 
nual salary  of  the  judge  of  the  superior  court  of  the  county  of  Butte,  five 
thousand  dollars;  one-half  of  which  shall  be  paid  by  the  state  and  the  other 
half  thereof  by  the  county  of  which  the  judge  is  elected  or  appointed. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1296.    In  effect  July  27,  1917. 

§737o.  SALARY  OF  SUPERIOR  JUDGE  OF  INYO  COUNTY.  The  an- 
nual salary  of  the  judge  of  the  superior  court  in  the  county  of  Inyo  is  four 
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thousand  dollars;  one-half  of  which  shall  be  paid  by  the  state  and  the  other 

half  thereof  by  the  county  in  which  the  judge  is  elected  or  appointed. 

History:   Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1300.    In  effect  July  27,  1919. 

§738.    SAME.     [IN  OTHER   COUNTIES.]     The  annual  salaries  of  the 

judges  of  the  other  superior  courts  are  three  thousand  dollars  each,  one-half 

thereof  payable  by  the  state,  and  the  other  half  thereof  payable  by  the  county 

for  which  the  judge  is  elected. 

History:    Enacted  March  12,  1872;   amended  April  23,  1880,  Code 
Amdts.  1880  (PoL  C.  pt.),  p.  88. 

§  738a.    SALARIES  OF  SUPERIOR  JUDGES  IN  LASSEN  AND  PLUMAS 

COUNTIES.    The  annual  salaries  of  the  judges  of  the  superior  court  of  the 

county  of  Lassen  are  four  thousand  two  hundred  dollars  and  of  the  county  of 

Plumas  four  thousand  dollars,  one-half  of  which  shall  be  paid  by  the  state  and 

the  other  half  thereof  by  the  county  of  which  the  judge  is  elected  or  appointed. 

History:  Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1290.    In  effect  July  27,  1919. 

§  738b.    [No  such  section.] 

§  738c.    SALARIES  OF  SUPERIOR  JUDGES  OF  MONTEREY  COUNTY. 

The  annual  salaries  of  the  judges  of  the  superior  court  in  the  county  of  Monte- 
rey are  five  thousand  dollars,  one-half  of  which  shall  be  paid  by  the  state 
and  the  other  half  thereof  by  the  county  for  which  the  judge  is  elected. 

History:  Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1300.    In  effect  July  27,  1919. 

§  739.    SALARIES  OF  OFFICERS  CONNECTED  WITH  *HE  SUPREME 

COURT.    The  annual  salaries  of  the  officers  connected  with  the  supreme  court 

are  as  follows:    The  reporter  of  the  decisions  of  the  supreme  court  and  of 

the  district  courts  of  appeal,  two  thousand* five  hundred  dollars;  the  assistant 

reporters  of  the  decisions  of  the  supreme  court  and  of  the  district  courts  of 

appeal,  not  exceeding  three  in  number,  one  at  two  thousand  four  hundred 

dollars  and  two  at  one  thousand  two  hundred  dollars  each;  two  phonographic 

reporters,  each,  three  thousand  dollars ;  two  secretaries  of  the  court,  each, 

three  thousand  dollars;  each  bailiff,  one  thousand  eight  hundred  dollars;  the 

librarian,  one  thousand  five  hundred  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  88;  March  21,  1887,  Stats,  and  Amdts. 
1886-7,  p.  221;  March  27,  1897,  Stats,  and  Amdts.  1897,  pp.  208,  209; 
March  9,  1901.  Stat*  and  Amdts.  1900-1,  p.  115;  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  165;  March  3,  1911,  Stats,  and  Amdts.  1911,  p.  321; 
May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1240.    In  effect  July  27,  1919. 

As  to  appointment  and  term*  of  office  of  .  As    to   da  ties    of   phonoft-rapale    reporter* 

phonographic    reporters    to    superior    court,  see*  post,   (770. 

see,   post,   S  769.  As   to   tenure   of  oflce  of  secretary   and 

As     to     appointment     of     secretary     and  bailiff,    see    Kerr's    Cyc.    Code    Civ.    Proc. 

bailiff,    see    Kerr's    Cyc.    Code    Civ.    Proc,  2d    ed.,    9  266    and    note. 
2d  ed.,  i  265  and  Jkote. . 

250 


Caw  VI,  art.  L]         MINISTERIAL  OFFICERS—CLERK  SUPREME  COURT.  f ft  740-751 


CHAPTER  VL 


MINISTERIAL  AND  OTHER  OFFICERS  CONNECTED  WITH  THE  GOURT& 

Article  L  Clerk  of  the  supreme  court,  §§  749-761. 

n.  Reporters  of  the  supreme  court,  |f  767-782. 

HL  Notaries   public,    §§791-801. 

VL  Commissioner  of  deeds,  §§  811-817. 

y.  Other  officers,  §§827-831. 


ARTICLE  L 

CLERK  OF  THE  SUPREME  COURT. 

|  749.    Election  and  term  of  office. 

§  750.    General  duties. 

§  751.    Deputy  clerks— Number  and  appointment. 

§  751%.  Stenographer  for  clerk  of  supreme  court — [Appointment  and  salary]. 

§  752.    Fees  to  be  collected  by. 

§  753.    Disposition  of  fees. 

§  754.    Settlements,  when  and  how  made. 

§  755.    Salary  of  clerk. 

§  756.    Salaries  of  deputy  clerks. 

i  757.    Official  bond. 

§  757a.  Office  hours,  clerk  of  supreme  court. 

§  758.    Officers  of  district  courts  of  appeal — Salaries. 

I  759.    Phonographic  reporters,  district  courts  of  appeal — Duties  and  compensation. 

§  759 [a].  Fees  of  clerks  of  district  courts  of  appeal. 

§  760.    Disposition  of  fees. 

§  761.    Provisions  made  applicable. 

§  749.    ELECTION  AND  TERM  OF  OFFICE.    The  clerk  of  the  supreme 

court  is  elected  at  the  same  time  the  governor  is  elected,  and  holds  his  office 

for  the  term  of  four  years  from  and  after  the  first  Monday  in,  December  next 

succeeding  his  election. 

History:    Enacted  March  12,  1872. 

A»  to  ■alarico  of  deputies  to  oflscero,  see,  As  to  ▼■cancy  fa   oflS.ce  of  clerk  of  ou- 

postt  §  766.  preme  court,  how  filled,  see,  post,   §  1001. 

§  760.    GENERAL  DUTIES.    The  clerk  of  the  supreme  court  must  perform 

guch  duties  as  are  prescribed  in  the  Penal  Code  and  Code  of  Civil  Procedure, 

and  such  duties  as  may  be  required  of  him  by  the  rules  and  practice  of  the 

court. 

History:    Enacted  March  12,  1872. 

§761.  DEPUTY  CLERKS.  NUMBER  AND  APPOINTMENT.  There  shall 
be  appointed  by  the  clerk  of  the  supreme  court  six  deputy  clerks  of  the  supreme 
court;  and  there  shall  likewise  be  appointed,  in  addition  thereto,  a  chief  deputy' 
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clerk  of  said  supreme  court,  who  shall  act  as  clerk  of  the  supreme  court  in 

the  absence  of  said  clerk.    The  chief  deputy  clerk  and  deputy  clerks  of  the 

supreme  court  shall  be  civil  executive  officers. 

History:  Enacted  March  12,  1872;  amended  January  20,  1876,  Code 
Amdts.  1875-6,  p.  23;  March  8t  1878,  Code  Amdts.  1877-8,  p.  22;  March  15, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  5;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  48;  April  6,  1891,  Stats,  and  Amdts.  1891,  p.  508;  March 
20,  1899,  Stats,  and  Amdts.  1899,  p.  142;  March  20,  1909,  Stats  and 
Amdts.  1909,  p.  575. 

§  75iy2.  STENOGRAPHER  FOB  CLERK  OF  SUPREME  COURT.  [AP- 
POINTMENT AND  SALARY.]  The  clerk  of  the  supreme  court  is  hereby 
authorized  to  employ  a  stenographer,  whose  salary  shall  be  fifteen  hundred 
dollars  annually,  and  be  payable  at  the  same  time  and  in  the  same  manner  as 
other  state  officers  are  paid. 

History:  Enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  186; 
amended  May  29, 1915,  Stats,  and  Amdts.  1915,  p.  937.  In  effect  August 
8, 1915. 

§752.  FEES  TO  BE  COLLECTED  BY.  The  clerk  of  the  supreme  court 
must  collect  in  advance  the  following  fees :  For  filing  the  transcript  on  appeal, 
in  each  civil  case  appealed  to  the  supreme  court,  ten  dollars,  in  full  of  all 
services  rendered  in  each  case  up  to  the  rendering  of  the  judgment  or  the 
issuing  of  the  remittitur,  when  no  petition  for  a  rehearing  has  been  filed; 
for  filing  a  petition  for  a  rehearing,  and  for  all  services  to  the  issuing  of 
remittitur  to  the  court  below,  two  dollars  and  fifty  cents ;  for  filing  motion  to 
dismiss  appeal  on  clerk's  certificate,  two  dollars  and  fifty  cents;  for  filing  peti- 
tions for  writs  of  mandate,  review,  prohibition,  and  other  original  proceedings, 
seven  dollars  and  fifty  cents,  in  full  for  all  services  rendered  in  each  case ;  for 
filing  order  extending  time  to  file  transcript,  fifty  cents;  for  certificate  of 
admission  as  attorney  and  counselor,  ten  dollars;  for  filing  each  paper  in 
writs  of  error  to  the  supreme  court  of  the  United  States,  twenty-five  cents; 
for  making  record  in  writs  of  error  to  the  supreme  court  of  the  United  States, 
and  for  copies  of  any  record  or  document  in  his  office,  per  folio,  ten  cents; 
but  this  fee  shall  not  be  taxed  against  parties  to  suit  for  any  paper  or  copy  of 
paper  up  to  and  including  remittitur;  for  comparing  any  document  requiring 
a  certificate,  per  folio,  five  cents;  provided,  that  where  the  document  to  be 
compared  was  printed  or  typewritten  from  the  same  type  or  at  the  same 
time  as  the  original  on  file,  and  has  been  corrected  in  all  respects  to  conform 
therewith,  such  charge  shall  be  one  cent  per  folio ;  for  each  certificate  under 
seal,  one  dollar.  He  shall  administer  oaths  for  verification  of  claims  against 
the  state  without  charge.  For  all  other  services  not  herein  specified  he  must 
charge  and  collect  the  same  fees  as  are  prescribed  by  law  for  similar  services 
by  notaries  public. 

History:  Enacted  March  12,  1872;  amended  March  26,  1878,  Code 
Amdts.  1877-8,  p.  23;  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  29;  June 
10,  1913,  Stats,  and  Amdts.  1913,  p.  567.    In  effect  August  10,  1913. 

1.  Certiorari  la  a  civil  proceeding*,  and  for  Bervlces  of  such  clerk  in  such  proftftod- 
a  party  seeking  such  writ  must  pay  to  lng\ — I.  X.  L».  Lime  Co.  ▼.  Superior  Court; 
clerk   of  supreme   court  fees   fixed   by   law       143  Cal.  170,  172,  76  Pac  973. 
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§  763.  DISPOSITION  OF  FEES.  All  fees  collected  by  him  must  be  paid 
into  the  state  treasury,  eighty  per  cent  thereof  to  the  credit  of  the  general 
fund,  and  twenty  per  cent  thereof  to  the  credit  of  the  supreme  court  library 
fund. 

History:    Enacted  March  12,  1872;  amended  March  26,  1878,  Code 
Amdts.  1877-8,  p.  23. 


§751  SETTLEMENTS,  WHEN  AND  HOW  MADE.  He  is  responsible 
and  must  account  for,  and  in  his  settlement  with  the  controller  must  be 
charged,  with  the  full  amount  of  all  fees  collected  or  chargeable,  and  accruing 
in  causes  brought  into  the  court,  for  services  rendered  therein  up  to  the  time 
of  each  .settlement,  and  must,  at  the  end  of  every  month,  pay  the  same  into 
the  state  treasury.  He  must  also,  at  the  end  of  every  month,  render  to  the 
controller  of  state,  in  such  form  as  that  officer  prescribes,  an  account  in  detail, 
under  his  own  oath,  of  all  fees  chargeable  and  accruing  in  causes  brought  into 
court  and  not  included  in  his  previous  accounts  rendered.  His  salary  must 
not  be  allowed  or  paid  until  all  fees  so  accruing,  and  for  which  he  is  charge- 
able, have  been  accounted  for  and  paid  over. 

History:  Enacted  March  12,  1872;  amended  March  26,  1878,  Code 
Amdts.  1877-8,  pp.  23,  24. 

§  756.  SALARY  OF  CLERK.  The  annual  salary  of  the  clerk  of  the  su- 
preme court  is  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  April  23,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  88;  March  15, 1909,  Stats,  and  Amdts,  1909, 
p.  372.    In  effect  immediately. 

1.    Altering  the  compeaaatlon  of  clerk*—  ment  of  above  section  of  April  23,  1881,  was 

Constitutional    provision    ag-ainst    altering*  held  inoperative  as  to  compensation  of  clerk 

compensation  of  an  officer  during*  his  term  whose  term  of  office  had  commenced  before 

applies  to  clerk  of  supreme  court  who  was  date    of   such    amendment.— Gross    v.    Ken- 

J            elected  at  first   election   after   adoption   of  field,  57  Cal.  626,  627. 

J            constitution,  and  whose  salary  was  fixed  by  As  to  withholding;  salary  until   fees  are 

!           law  prior  to  such  adoption.     The   amend-  settled  for,  see,  ante,  ft  754. 

■ 

!  §756.    SALABIES  OF  DEPUTY  CLERKS.    The  annual  salary  of  the  chief 

deputy  clerk  of  the  'supreme  court  shall  be  twenty-seven  hundred  dollars ;  the 
annual  salary  of  each  of  the  deputy  clerks  of  the  supreme  court  shall  be 
twenty-one  hundred  dollars.  The  salaries  of  the  chief  deputy  clerk  and  the 
deputy  clerks  of  the  supreme  court  shall  be  paid  out  of  the  state  treasury  in  the 
same  manner  and  at  the  same  time  as  the  salaries  of  other  state  officers  are 

paid. 

History:  Enacted  March  12,  1872;  amended  January  20,  1876,  Code 
Amdts.  1876-6,  p.  23;  March  26,  1878,  Code  Amdts.  1877-8,  p.  24;  March 
20, 1899,  Stats,  and  Amdts.  1899,  p.  142;  May  24, 1915,  Stats,  and  Amdts. 
1915,  p.  778.    In  effect  August  8,  1915. 

§757.  OFFICIAL  BOND.  The  clerk  of  the  supreme  court  must  execute 
an  official  bond  in  the  sum  of  ten  thousand  dollars. 

History:    Enacted  March  12,  1872. 
Am  to  toad  of  clerk  of  supreme  eovrt,  see,  post,  fi{  947-986  and  notes. 

§757a.  OFFICE  HOURS,  CLERK  OF  SUPREME  COURT.  The  offices 
of  the  clerk  of  the  supreme  court  shall  be  open  for  the  transaction  of  business 


§§758-7B9[a]  DISTRICT  COURTS  OF  APPEAL — OFFICERS  OF.  [Ft.  Ill,  Tit.  L 

continuously  from  nine  o'clock  a.  m.,  until  five  o'clock  p.  m.,  every  day  in  the 

year,  holidays  and  Saturdays  excepted,  and  on  Saturdays  the  same  shall  be 

so  open  from  nine  o'clock  a.  m.,  until  12:30  o'clock  p.  m. 

History:    Enacted  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  886.      ■   . 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  58. 

§758.     OFFICERS  OF  DISTRICT  COURTS  OF  APPEAL.    SALARIES. 

The  third  district  court  of  appeal  may  employ  and  appoint  the  following  offi- 
cers of  the  court,  whose  salaries  shall  be  as  follows : 

One  clerk  at  two  thousand  seven  hundred  dollars  per  annum;  one  deputy 
clerk  at  two  thousand  dollars  per  annum;  one  phonographic  reporter  as  pro- 
vided  in  section  seven  hundred  fifty-nine,  and  one  bailiff  at  one  thousand  six 
hundred  dollars  per  annum.  Each  of  the  first  and  second  district  courts  of 
appeal  may  appoint  the  following  officers  of  their  respective  courts  whose 
salaries  shall  be  as  follows :  One  clerk  at  two  thousand  seven  hundred  dollars 
per  annum ;  two  deputy  clerks  at  two  thousand  dollars  each  per  annum ;  two 
phonographic  reporters  as  provided  in  section  seven  hundred  fifty-nine;  and 
two  bailiffs  at  one  thousand  six  hundred  dollars  each  per  annum ;  one  deputy 
clerk,  one  phonographic  reporter  and  one  bailiff  to  be  assigned  to  each  division 
of  said  courts. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  170; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  757,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  58;  March  22,  1909,  Stats,  and  Amdts.  1909,  p« 
620;  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  587;  May  25,  1919,  Stats, 
and  Amdts.  1919,  p.  1140.    In  effect  July  25,  1919. 

1.  Appointment  of  receivers,  referees,  vision  for  their  election  is  made.  But  If 
phonographic  reporters,  bailiffs,  secretaries,  assistants  are  required  for 'the  judicial  or 
reporters,  librarians,  janitors,  etc.,  as  as-  legislative  departments,  and  no  provision 
sistants  of  the  court  necessary  to  the  exer-  for  their  election  is  made,  there  is  nothing* 
else  of  its  jurisdiction,  by  courts,  or  judges  in  the  constitution  that  can  properly  be 
thereof,  Is  not  exercising*  a  function  of  the  construed  to  require  the  appointment  of 
executive  department.  While  the  executive  such  assistants  to  be  committed  to  the  ex- 
department  has  power  to  appoint  the  execu-  ecutive  department. — Nicholl  v.  Koster,  167 
tive   officers   pertaining   thereto   if   no   pro-  Cal.  416,  424,  108  Pac.  302. 

§759.  PHONOGRAPHIC  REPORTERS  IN  DISTRICT  COURTS  OF 
APPEAL.  The  district  court  of  appeal  of  the  third  appellate  district,  and 
each  division  of  the  district  courts  of  appeal  of  the  first  and  second  appellate 
districts,  may  employ  and  appoint  a  phonographic  reporter,  who  shall  be 
competent  to  write  in  shorthand  at  the  rate  of  at  least  one  hundred  and  fifty 
words  per  minute  and  to  transcribe  the  same  correctly. 

His  duties  shall  be  to  take  down  in  shorthand  the  proceedings  of  the  court, 
and  to  act  as  secretary  to  the  judges  in  the  discharge  of  their  official  duties. 

His  compensation  shall  be  at  the  rate  of  two  thousand  four  hundred  dollars 

per  annum.    The  official  reporter  shall  hold  office  during  the  pleasure  of  the 

court  making  the  appointment. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  757, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  58;  amended  May  21,  1917,  Stats, 
and  Amdts.  1917,  p.  784;  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1206. 
In  effect  July  25,  1919. 

§759 [a].    FEES  OF  CLERKS  OF  DISTRICT  COURTS  OF  APPEAL.    The 

clerk  of  each  of  the  three  district  courts  of  appeal  must  collect  in  advance  the 
following  fees: 
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For  filing  the  transcript  on  appeal  in  each  civil  case  appealed  to  the  district 
court  of  appeal,  of  which  he  is  clerk,  ten  dollars,  in  full  of  all  services  rendered 
in  each  case  up  to  the  rendering  of  the  judgment,  or  the  issuing  of  the  remitti- 
tur, when  no  petition  for  rehearing  has  been  filed ; 

Tot  filing  petition  for  rehearing,  and  for  all  services  to  the  issuing  of  the 
remittitur  to  the-  court  below,  two  dollars  and  fifty  cents ; 

For  filing  motion  to  dismiss  appeal  on  clerk's  certificate,  two  dollars  and 
fifty  cents ; 

For  filing  petitions  for  writs  of  mandate,  review,  prohibition,  and  other  orig- 
inal proceedings,  seven  dollars  and  fifty  cents ;  in  full  for  all  services  rendered 
in  each  case ; 

For  filing  order  extending  time  to  file  transcript,  fifty  cents; 

For  certificate  of  admission  of  attorney  or  counselor,  ten  dollars ; 

For  filing  each  paper  in  proceeding  for  a  hearing  in  the  supreme  court, 
twenty-five  cents; 

For  making  a  record  npon  hearing  before  the  supreme  court,  and  for  copies 
of  any  record  or  document  in  his  office,  per  folio,  ten  cents ;  but  this  fee  shall 
not  be  taxed  against  parties  to  suit  for  any  paper,  or  copy  of  paper,  up  to  and 
including  remittitur; 

For  comparing  any  document,  requiring  certificate,  per  folio,  five  cents ; 

For  each  certificate  under,  seal,  one  dollar. 

History:    Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  983, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  69.  In  effect  from  and  after  passage. 

§760.  DISPOSITION  OP  PEES.  All  fees  collected  by  the  clerk  of  the 
district  court  of  appeal  must  be  paid  into  the  state  treasury,  fifty  per  cent 
thereof  to  the  credit  of  the  general  fund,  and  fifty  per  cent  thereof  to  the 
credit  of  the  library  fund  of  the  district  court  of  appeal  of  which  he  is  clerk. 

[Library  fund.]  A  library  fund  is  hereby  created  for  each  district  court  of 
appeal,  for  the  support  of  the  library  in  each  respective  district,  which  fund 
is  under  the  control  of  the  court  of  such  district*  Upon  its  order  the  controller 
must,  without  approval  of  any  board,  draw  his  warrant  upon  the  treasurer 
for  the  amount  specified,  and  in  favor  of  the  person  designated  in  such  war- 
rant, which  warrant  must  be  paid  out  of  such  fund. 

History:     Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  983, 
•Kerr's  Stats,  and  Amdts.  1906-7,  p.  59.  In  effect  from  and  after  passage. 

§761.  PROVISIONS  MADE  APPLICABLE.  All  the  provisions  of  sec- 
tion seven  hundred  and  fifty-four  preceding,  relating  to  settlements  by  the 
clerk  of  the  supreme  court,  are  hereby  made  applicable  to  the  clerk  of  the 
district  courts  of  appeal. 

History:    Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  984, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  69.  In  effect  from  and  after  passage. 
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ARTICLE  IL 

BBPOBTEES  OP  THE  SUPBEME  COUBT. 

1 767.  Beporter  of  decisions,  of  supreme  court  and  district  courts  of  appeal;  appointment 

and  assistants. 
§  768.  Affidavit  to  be  made  by  appointee.     [Repealed.] 
I  769.  Phonographic  reporters,  appointment  and  terms. 
I  770.  Duties  of  phonographic  reporter. 
I  771.  General  duties  of  reporter  of  decisions. 
|  772.  Same — [Preparation  of  report;  correction  and  approval], 
§  773.  Beports,  manner  and  form  of. 
§  774.  Justices  must  supervise  publication — [Filed  opinions  not  to  bo  changed — All  opinions 

to  be  printed  in  full]. 
§  775.  Proof  sheets — [Beporter  must  verify  code  citations  and  correct  errors]. 
§  776.  Original  papers, 
i  777.  Style  and  copyright  of  reports. 

§  778.  Contract  for  publishing — [Beports  supreme  court  and  district  courts  of  appeal]. 
I  779.  Proposals  and  award. 
§  780.  Essentials  of  contract. 
f  781.  Disposition  of  reports. 
§  782.  Proceedings  if  no  contract  made — [Publication  by  state  printer]. 

§767.    REPORTER  OF  DECISIONS  OF  SUPREME  COURT  AND  DIS- 
TRICT COURTS  OF  APPEAL;  APPOINTMENT  AND  ASSISTANTS.     The 

reporter  of  the  decisions  of  the  supreme  court  and  of  the  district  courts  of 

appeal,  and  not  more  than  three  assistant  reporters  thereof,  shall  each  be 

appointed  by  the  supreme  court,  and  shall  each  hold  office  and  be  removable 

at  the  pleasure  of  the  supreme  court. 

History:    Enacted  March  12,  1872;  amended  March  21,  1878,  Stats. 
1877-8,  p.  389;  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  220. 

As  to  appointment  of  deputy,  see  Const.  A*  to  salary  of  reporter,  see,  ante,    f  7S9. 

1879.    art.    VI,     8  21,    1    Hennlngr's    General  Original    section     superseded     by     Const. 

Laws,  3d  ed.,  p.  lv.  article  VI,  section  SI,  1  Hennia*;'*  Geaenl 

As  to  fundamental  provision  for  publlea-  Laws,  Sd  ed.,  p.  lv,  providing:  for  appoint  - 

tlon   of   opinions,   see   Const.   1879,   art.   VI,  ment    of    reporter    by    supreme    court     and 

9  16,    1    Hennins's    General    Laws,    Sd    ed.,  making*  term  of  office  at  pleasure  of   such 

p.  liv.  court 

§  768.    AFFIDAVIT  TO  BE  MADE  BT  APPOINTEE.     [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  21,  1878,  Stats. 
1877-8,  p.  389. 

§769.    PHONOGRAPHIC  REPORTERS,  APPOINTMENT  AND  TERMS. 

The  supreme  court  may  also,  in  like  manner,  appoint  two  phonographic  report- 
ers for  the  court,  to  hold  office  at  its  pleasure. 

History:     Enacted  March  12,  1872;  amended  March  27,  1897,  Stats, 
and  Amdts.  1897,  p.  209. 

§  770.    DUTIES  OF  PHONOGRAPHIC  REPORTER.    It  is  the  duty  of  the 
phonographic  reporter  to  attend  upon  the  court  during  its  sessions,  and  to : 
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1.  Note  the  points  made  by  counsel  in  oral  arguments ; 

2.  To  take  down  all  opinions  of  the  court  delivered  orally ; 

3.  Write  out  his  notes  in  longhand,  upon  the  order  of  the  court,  and  deliver 
such  writing  to  the  reporter  of  the  decisions  of  the  court ; 

4.  Perform  such  other  duties  as  may  be#  imposed  upon  him  by  the  court  or 

a  justice  thereof. 

History:    Enacted  March  12,  1872. 

§771.  GENERAL  DUTIES  OF  REPORTER  OF  DECISIONS.  The  re- 
porter of  the  decisions  of  the  supreme  court  must  prepare  a  report  of  such 
cases  decided  as  he  may  by  the  court  be  directed  to  report. 

History:    Enacted  March  12,  1872. 

§772.  SAME.  [PREPARATION  OF  REPORT;  CORRECTION  AND  AP- 
PROVAL.] He  must,  from  the  notes  delivered  to  him  by  the  phonographic 
reporter,  prepare  a  report  of  each  of  the  cases  included  therein,  and  after  pre- 
paring such  report,  must  submit  it  to  the  court  for  correction  and  approval. 

History:    Enacted  March  12,  1872. 

§  773.  REPORTS,  MANNER  AND  FORM  OF.  Each  report  must  be  made 
in  manner  and  form  as  the  court  may  direct. 

History:    Enacted  March  12,  1872. 

§  774.  JUSTICES  MUST  SUPERVISE  PUBLICATION.  [FILED  OPIN- 
IONS NOT  TO  BE  CHANGED.  ALL  OPINIONS  TO  BE  PRINTED  IN  FULL.] 

The  reports  are  to  be  published  under  the  general  supervision  of  the  supreme 
court,  which  may  correct  clerical  errors  in  the  opinion  as  filed,  or  authorize 
the  same  to  be  corrected ;  but  may  not  in  any  manner  alter  the  written  opinion 
as  to  substance,  argument  or  authority  cited,  or  omit  any  portion  of  the  opin- 
ion as  filed.  All  opinions  filed  must  be  printed  in  full  in  the  law  report.  Proof 
sheets  of  the  opinions  must  be  furnished  by  the  official  reporter  to  the  supreme 
court  from  time  to  time  as  the  cases  are  set  up  in  galleys  and  corrections  made. 

History:   Enacted  March  12, 1872;  amended  April  21,  1909,  Stats,  and 
Amdts.  1909,  p.  1022. 

§775.  PBOOF  SHEETS.  [REPORTER  MUST  VERIFY  CODE  CITA- 
TIONS AND  CORRECT  ERRORS.]  Within  thirty  days  after  such  proof 
sheets  are  received  by  the  supreme  court,  the  justices  of  the  supreme  court 
must  return  them  to  the  official  reporter  with  such  corrections  as  they  may 
desire,  and  the  official  reporter  must  make  the  corrections  accordingly.  Before 
sending  proof  of  any  opinion  to  the  supreme  court  or  to  the  justices  thereof, 
the  official  reporter  shall  carefully  read  the  proof  and  cause  all  clerical  errors 
to  be  corrected ;  he  shall  carefully  verify  all  code  citations  found  in  the  opinion, 
and  in  cases  of  error  or  mistake  in  the  citation  of  the  same  in  the  opinion  as 
filed,  he  shall  call  the  attention  of  the  supreme  court  to  the  same  by  noting 
the  proper  section  and  code  on  the  margin  of  the  proof,  and  the  supreme  court 
or  a  justice  thereof  shall  authorize  the  proper  correction  to  be  duly  made. 

History:   Enacted  March  12, 1872;  amended  April  21,  1909,  Stats,  and 
Amdts.  1909,  p.  1023. 
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§776.  ORIGINAL  PAPERS.  The  reporter  may  take  the  original  opin- 
ions and  papers  in  each  case  from  the  clerk's  office,  and  retain  them  in  his 
possession  not  exceeding  sixty  days. 

History:    Enacted  March  12,  1872. 

§777.    STYLE  AND  COPYRIGHT  OF  REPORTS.    The  reports  must  be 

published  in  well-bound  volumes,  and  must  be  printed  on  good  book  paper,  in 

small  pica  leaded,  and  brevier,  equal  in  quality  of  paper  and  binding  to  vol* 

umes  thirty-three  to  thirty-nine,  inclusive,  of  California  reports. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  68;  March  30,  1874,  Code  Amdts.  1873-4,  p.  12.  The 
original  section  was  amended  by  two  acts  in  1874,  neither  of  which  re- 
ferred to  the  other.  The  act  last  passed  reads  as  follows :  "The  reports 
must  be  published  in  well-bound  volumes,  and  must  be  printed  on  good 
book  paper,  In  long  primer  leaded,  except  the  title  page,  the  table  of 
cases,  the  synopsis,  and  index.  The  reporter  must  copyright  each  vol- 
ume of  the  reports  in  his  own  name,  but  such  copyright  shall  be  the 
property  of  the  state." 

1.     Copyright  —  Opinions    of    Justice*    off  of    state    or    of    a    private    publisher. — See 

snpreme    court    and    of    district    courts    of  Banks  v.  Manchester;  128  U.  S.  244,  254,  32 

appeal  and  the  work  of  a  salaried  official  L.  ed.  425,  9  Sup.  Ct  Rep.  36,  on  application 

reporter,  are  not  copyrightable  for  benefit  for  injunction,  23  Fed.  143   (refused). 

§  778.  CONTRACT  FOR  PUBLISHING.  [REPORTS  SUPREME  COURT 
AND  DISTRICT  COURTS  OF  APPEAL.]  The  reporter  shall  have  no  pecuni- 
ary interest  in  the  volumes  of  reports,  but  they  must  be  published  under  the 
supervision  of  the  court  and  reporter,  by  contract,  to  be  entered  into  by  the 
reporter,  secretary  of  state,  and  attorney  general,  with  the  person  or  persons 
who  shall  agree  to  publish  and  sell  the  said  reports,  for  a  period  of  five  years, 
on  the  terms  most  advantageous  to  the  state  and  the  public,  and  at  a  rate  not 
to  exceed  four  dollars  per  volume  of  seven  hundred  pages. 

History:    Enacted  March  12,  1872;   amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  68;  May  26,  1915,  State,  and  Amdts.  1915,  p.  847.    In 
effect  August  8,  1915. 

§  779.    PROPOSALS  AND  AWARD.    Before  entering  into  said  contract,  it 

shall  be  the  duty  of  the  secretary  of  state  to  advertise  for  proposals  for  the 

publication  of  said  reports,  for  thirty  days,  in  one  daily  paper  in  Sacramento,. 

and  one  daily  paper  in  San  Francisco.    It  shall  be  the  duty  of  said  reporter, 

secretary  of  state,  and  attorney-general,  to  consider  all  proposals  for   the 

publication  of  said  reports  which  may  be  made  to  them,  and  to  award  the. 

contract  to  the  person  or  persons  who  may  agree  to  publish  and  sell  the  same 

on  the  terms  most  advantageous  to  the  state  and  public. 

History:  Enacted  March  12,  1872.  Original  act  repealed  March  24, 
1874,  and  the  section  as  above  given  enacted  in  place  of  and  as  substi- 
tute therefor,  Code  Amdts.  1873-4,  p.  69. 

§  780.  ESSENTIALS  OP  CONTRACT.  The  contract  must  require  the  pub- 
lisher to  print  and  publish  each  volume  in  the  style  required  by  section  seven 
hundred  and  seventy-seven,  within  sixty  days  from  the  time  at  which  the 
manuscript  is  delivered  by  the  reporter,  to  sell  three  hundred  copies  to  the 
state  at  the  price  fixed  in  the  contract,  and  to  keep  on  hand  and  for  sale  at 
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the  price  stipulated  in  the  contract,  a  sufficient  number  of  copies  of  each  volume 
to  supply  all  demands  for  six  years  from  the  publication  thereof,  and  to  give 
bonds  for  the  fulfilment  of  the  terms  of  the  contract,  in  the  sum  of  ten  thou- 
sand dollars. 

History:  Enacted  March  12,  1872.  Original  act  repealed  March  24, 
1874,  and  the  section  as  above  given  enacted  in  place  of  and  as  substi- 
tute therefor,  Code  Amdts.  1873-4,  p.  69. 

§781.  DISPOSITION  OF  REPORTS.  On  the  publication  of  each  volume 
of  reports,  the  secretary  of  state  must  purchase,  for  the  use  of  the  state,  three 
hundred  copies  of  said  volume,  at  the  price  named  in  the  contract,  not  exceed- 
ing four  dollars  per  volume,  and  after  having  distributed  the  same,  as  required 
by  section  four  hundred  and  ten,  shall  deposit  the  surplus  copies,  if  any  there 
be,  in  the  state  library. 

History:  Enacted  March  12,  1S72;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  70;  March  3.0,  1874,  Code  Amdts.  1873-4,  p.  13. 

The  original  act  was  amended  by  two  acts  of  the  session  of  the  legis- 
lature of  1873-4,  neither  of  which  referred  to  the  other.  The  act  of 
March  30th  is  as  follows:  "The  secretary  of  state  must  keep  on  sale, 
at  three  dollars  per  volume,  the  copies  of  the  edition  not  distributed 
under  the  provisions  of  section  four  hundred  and  ten,  and  must,  at  the 
end  of  each  month,  pay^  into  the  state  treasury  the  proceeds  of  all  sales 
made  by  him." 

§  782.  PROCEEDINGS  IF  NO  CONTRACT  MADE.  [PUBLICATION  BY 
STATE  PRINTER.]  If,  after  advertising  as  required  by  section  seven  hun- 
dred and  seventy-nine,  no  proposals  are  received  by  the  secretary  of  state, 
agreeing  to  print,  publish,  and  sell  said  volumes  at  a  price  not  exceeding  four 
dollars  per  volume,  then  the  state  printer  must  print  and  bind  twelve  hundred 
copies  of  each  volume,  and  deliver  to  the  secretary  of  state  all  the  copies 
printed  by  him ;  and  the  secretary  of  state  must  keep  the  copies  of  the  edition 
not  distributed  under  the  provisions  of  section  four  hundred  and  ten  on  sale  at 
four  dollars  per  volume,  at  retail,  and  at  such  wholesale  price  as  may  be  fixed 
by  the  governor,  controller,  and  secretary  of  state,  and  must,  at  the  end  of  each 
month,  pay  into  the  state  treasury  the  proceeds  of  all  sales  made  by  him.  This 
act  shall  not  apply  to  any  volume  of  reports,  the  printing  of  which  may  have 
been  commenced  by  the  state  printer  at  the  time  the  contract  herein  provided 
for  is  made.  / 

History:   Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  70. 
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ARTICLE  in. 

NOTAKIE8  PUBLIC: 

I  791.  Number  governor  may  commission* 

I  792.  Qualifications ;  residence. 

I  793.  Terms  of  notaries  public. 

|  794.  General  duties  of. 

§  795.  Protests,  prima  facie  evidence  of  facts  stated. 

§  796.  Records  of,  on  death  or  resignation. 

I  797.  Certified  copies  of  records  of  a  predecessor. 

I  798.  Fees  of. 

$  799.  Official  bond. 

§  800.  Time  for  filing  notarial  bond,  etc 

|  801.  Liabilities  on  official  bond. 


§  791.  NUMBER  GOVERNOR  MAT  COMMISSION.  The  governor  may 
appoint  and  commission  such  number  of  notaries  public  for  the  several  counties, 
and  cities  and  counties  of  this  state,  as  he  shall  deem  necessary  for  the  public 
conveniences,  except  that 

In  counties  of  the  second  class  the  number  shall  not  exceed  one  hundred 

thirty. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  13;  March  18,  1878,  Code  Amdts.  1877-8,  p.  24;  April  15, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  59;  March  19,  1887,  Stats,  and 
Amdts.  1886-7,  p.  79;  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  377; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  289;  March  11,  1901,  Stats, 
and  Amdts.  1900-1,  p.  793;  March  20,  1903,  Stats,  and  Amdts.  1903,  p. 
244;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  199;  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1059;  April  18,  1911,  Stats,  and  Amdts.  1911, 
p.  941;  April  23,  1913,  Stats,  and  Amdts.  1913,  p.  77;  May  20,  1915, 
Stats,  and  Amdts.  1915,  p.  695;  April  11,  1917,  Stats,  and  Amdts.  1917, 
p.  92.     In  effect  July  27,  1917. 

NOTARIES  PUBLIC— CHAEACTEB  AND        skill.— Fogarty  v.  Finlay,  10  Cal.  239.    245. 
TENURE  OP  OFFICE.  70  Am.  Dec.  714. 

1.  "Civil  office  of  profit."  *•    8*»— Character  and  tcure  of   oflBee. 

rt    _      ,.   ,                 '     M       .  —The  office  of  notary   public  possesses    an 

2.  Implied  contract  of  notary.  •  inchoate   existence   under   the   statute,    and 

3.  Same — Character  and  tenure  of  office.            does    not   come    into    full    being    until    an 

4.  Same — Jurisdiction  of,  limited.  appointment  Is  made  of  a  specific  Individ- 

5.  Telephone— Administering  oath  by.  ual    for   tne    Dlace-    for    tne    term    of    four 
„    «            __     .      -     ,    .   .  7    .            .,    v                years,    and   such   individual    Is    neither    the 

6.  Same— Effect  of  administering  oath  by.  8UCCessor  of  nor  succeeds  another.— People 

Reels-nation,    vacancy,    11111ns;    vacancies*  v.  Edleman,  152  Cal.  318,  92  Pac.   846. 

etc.-^See.  post,  55  996,  1004.  ^     Sojne  —  Jnrlsdlctlon    of,    limited The 

1.  "Civil  office  of  profit"  within  mean-  jurisdiction  of  a  notary  public  is  limited  to 
ing  of  constitutional  provision  that  no  the  county  in  which  he  resides,  and  for 
person  holding  any  lucrative  office  under  which  his  appointment  is  made.  All  of  the 
government  of  United  States  or  any  other  various  provisions  of  law  relating  to  hi? 
power  shall  be  eligible  to  any  civil  office  of  appointment,  qualifications,  and  powers  are 
profit,  applies  to  notary  public. — State  ex  inconsistent  with  any  other  view,  or  with 
rel.  Summerfleld  v.  Clarke,  21  Nev.  383,  87  the  view  that  the  legislature  intended  the 
Am.  St.  Rep.  517,  18  L.  R.  A.  318,  81  Pac.  jurisdiction  of  a  notary  to  be  coextensive 
645,  546.  with  the  state. — Fairbanks,  Morse  A   Co.   v. 

2.  Implied  contract  of  notary.— By  ac-  Qetchell,  13  Cal.  App.  468,  461,  110  Pac  S81. 
cepting  office  of  notary  one  contracts  with  ft.  Telephone -— Administering*  oatni  fcy.— 
those  who  may  employ  him  that  he  will  Effect  of  notary  administering  oa,th  over 
perform    it    with    integrity,    diligence,    and    .  telephone    raised    but    not    decided. — Fair- 
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banks,  Morse  A  Co.  v.  Getchell,  18  Cal.  App.       oath   over  telephone,   see   Sullivan   v.   First 
458,  481,  110  Pac.  S81.  National   Bank,   87   Tex.   Civ.   App.   228,   88 

«.    S«bm  — Effect    of   administering    oatk       s*  W-  421« 
ky.— As   to   effect   of   notary    administering; 

§792.    QUALIFICATIONS;    RESIDENCE.     Every   person   appointed    as 

notary  public  must,  at  the  time  of  appointment,  be  a  citizen  of  the  United 

States  and  of  this  state  and  twenty-one  years  of  age ;  must  have  resided  in  the 

county  for  which  the  appointment  is  made  for  six  months.    Women  having 

these  qualifications  may  be  appointed. 

History:  Enacted  March  12,  1872;  amended  March  10,  1891,  Stats, 
and  Amdts.  1891,  p.  29. 

§793.    TERMS  OF  NOTARIES  PUBLIC.    The  term  of  office  of  a  notary 

public  is  four  years  from  and  after  the  date  of  his  commission. 

History:  Enacted  March  12,  1872;  repealed  March  19,  1889,  Stats, 
and  Amdts.  1889,  p.  378;  present  section  enacted  February  16,  1899, 
Stats,  and  Amdts.  1899,  p.  11. 

Fewer  of   aaceeasor  la   ofllce. — See,    post.  Vacancies     and     low     Ailed.— See,     post. 

!!  796-797.  fifi  996-1004. 

§794.    GENERAL  DUTIES  OF.    It  is  the  duty  of  notaries  public : 

1.  When  requested,  to  demand  acceptance  and  payment  of  foreign,  domestic, 
and  inland  bills  of  exchange,  or  promissory  notes,  and  protest  the  same  for 
non-acceptance  and  non-payment,  and  to  exercise  such  other  powers  and  duties 
as  by  the  law  of  nations  and  according  to  commercial  usages,  or  by  the  laws  of 
any  other  state,  government,  or  country,  may  be  performed  by  notaries ; 

2.  To  take  the  acknowledgment  or  proof  of  powers  of  attorney,  mortgages, 
deeds,  grants,  transfers,  and  other  instruments  of  writing  executed  by  any  per- 
son, and  to  give  a  certificate  of  such  proof  or  acknowledgment,  indorsed  on  or 
attached  to  the  instrument ; 

3.  To  take  depositions  and  affidavits,  and  administer  oaths  and  affirmations, 
in  all  matters  incident  to  the  duties  of  the  office,  or  to  be  used  before  any 
court,  judge,  officer,  or  board  in  this  state ; 

4.  To  keep  a  record  of  all  official  acts  done  by  them ; 

5.  To  keep  a  record  of  the  parties  to,  date,  and  character  of  every  instru- 
ment acknowledged  or  proved  before  them ; 

6.  When  requested,  and  upon  payment  of  their  fees  therefor,  to  make  and 
give  a  certified  copy  of  any  record  in  their  office ; 

7.  To  provide  and  keep  official  seals,  upon  which  must  be  engraved  the  arms 
of  this  state,  the  words  "Notary  Public,"  and  the  name  of  the  county  for 
which  they  are  commissioned ; 

8.  To  authenticate  with  their  official  seals  all  official  acts. 

History:    Enacted  March  12,  1872. 

ACKNOWLEDGMENTS  AND  PROTESTS  4, 5.  Disqualification— Interested  in  transac- 

BY  NOTARIES  PUBLIC.  tion. 

1.  Acknowledgments — False.  6, 7.  Evidence— Notice  of  non-payment,  etc 

2.  Authority  to  protest.  8, 9.  Grantee  —  Acknowledgment     before, 

3.  Duty  of  notary  to  give  notice  of  pro-  v°l°^ 

test  10.  Same— Presumption  of  identity. 


*m 


NOTARIES    PUBLIC— ACKNOWLEDGMENTS,  ETC. 


(Pt.  Ill,  Tit.  I. 


11.  Same — Where  several  grantees. 

12.  Ministerial  officer — Functions  of  notary 

in  taking  acknowledgments. 

13, 14.  Power  statutory — Can  not  change  cer- 
tificate after  issuing. 

15.  Perjury — Oath  administered  by  notary. 

16.  Seal  of  notary. 

'    Acknowledgment*     of     Instrument*. — See 

Kerr's   Cyc.   Civ.   Code,   2d  ed.f   fifi  1180-1207 
and  notes. 


Affidavit*. — See     Kerr's     Cyc.     Code 
Proc,   2d  ed.,   58  2009-2015   and   notes. 


Civ. 


Authorisation  of  notary  to  administer 
oath*  and  affirmation*. — See  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.f   8  2098  and  note. 

Deposition*,  generally. — See  Kerr's  Cyc. 
Code  Civ.  Proc.,  2d  ed.,  88  2019-2021  and 
notes. 

Effect  of  omission  to  affix  seal. — See  note, 
74  Am.  Dec.  868. 


Manner  of  taking  deposition*  in  state.— 

See  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed,, 
88  2081-2088  and  notes. 

Notary'*  authority  to  take  acknowledg- 
ment*.— See  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
88  1181-1183  and   notes. 

Oath*  and  affirmation*,  administration  of 
generally. — See  Kerr's  Cyc.  Code  Civ.  Proc, 
2d  ed.f  88  2098-2097  and  notes. 

Presentment  for  acceptance. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  88  3224-8229,  3249 
and  notes. 

Presentment  for  payment. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  88  8151-8161  and 
notes. 

Place  at  which  official  act*  may  be  per- 
formed.— See  note,  33  I*  R.  A.  92. 

Power  of  notary  to  act  when  attorney  or 
party  Interested. — See  note,  95  Am.  Dec.  378. 

Protest  as  evidence  of  demand  for  accept- 
ance  or  payment. — See,  post,  8  795. 

Protest  of  foreign  bills. — See  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  88.3199,  3238,  and  notes. 

Protest  of  foreign  bill*  a*  evidence. — See, 
post,  8  795. 

1.  Acknowledgments  —  False.  —  It     is     a 

breach  of  official  duty  if  notary  takes  an 
acknowledgment  and  gives  a  certificate 
which  are  not  in  accordance  with  the  law, 
and  in  the  event  of  such  breach  the  notary 
and  his  sureties  are  liable  for  the  loss  sus- 
tained as  a  result  of  his  official  miscon- 
duct or  neglect. — Homan  v.  Wayer,  9  Cal. 
App.  123,  130,  98  Pac.  80. 

2.  Authority  to  protest  must  come  from 
holder  or  some  one  authorised  to  have  it 
protested;  otherwise  notary's  act  is  nullity, 
but  this  authority  need  not  appear  in  cer- 
tificate. It  is  presumed  in  absence  of  con- 
trary showing. — Gillespie  v.  Neville,  14  CaL 
408,  410. 

'  -3.  Dnty  of  notary  to  give  notice  of  pro- 
test of  promissory  note. — Tevis  v.  Randall, 
6  Cal.  632,  63.5,  66  Am.  Dec.  547. 
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4k  Disqualification  —  Interested  In  trans- 
action*— Prohibition  of  notary  taking  ac- 
knowledgment of  conveyance  of  property 
in  which  he  has  an  interest,  is  not  made  by 
any  statute  of  this  state,  and  therefore,  re- 
sort to  general  law  upon  that  subject  must 
be  had;  such  law  Is  uniform  that  no  such 
thing  can  be  legally  done. — Lee  v.  Murphy, 
119  Cal.  864,  368,  369,   51   Pac.  549,   955. 

6.  No  disqualification  of  notary,  In  tak- 
ing acknowledgment  of  protest  bills,  ex- 
ists, because  agents  of  parties,  where 
notary  not  pecuniarily  Interested  in  trans- 
action.—Bank  of  Woodland  v.  Oberhaus, 
125  Cal.  820,  824,  57  Pac.  1070. 

•.     Evidence  —  Notice     of      non-payment, 

etc.,  of  promissory  note  may  be  proved  by 
notary's  protest  or  certificate  from  his  rec- 
ord.— McFarland   v.   Pico,   8  Cal.   626,    638. 

7.  Protest  of  notary  evidence  of  demand 
and  non-payment  or  non-acceptance  of 
notes  as  well  as  of  bills. — Connolly  v.  Good- 
win, 6  Cal.  220,  221. 

8.  Grantee  —  Acknowledgment  before, 
void. — Grantee  of  deed  can  not  take  ac- 
knowledgment. Such  acknowledgment  is 
void. — Merced  Bank  v.  Rosenthal,  99  Cal. 
39,  47,  81  Pac.  849,  33  Pac  782. 

Validity  of  acknowledgment  of  Instru- 
ment before  notary  Interested  In  the  trans- 
action.— See  note,  33  I*  R.  A.  382;  and  brief 
62  L.  R.  A.  790. 

9.  Acknowledgment  before  grantee  of  a 
deed  is  void. — Iowa.  Wilson  v.  Traer.  20 
Iowa  231.  Mich.  Groesbeck  v.  Seeley,  13 
Mich.  329.  Mo.  Stevens  v.  Hampton,  46  Mo. 
404. 

10.  Same   —  Presumption    of  identity. — 

Identity  of  name  of  mortgagee  and  notary 
taking  acknowledgment,  especially  where 
both  are  described  as  residents  of  same 
county,  raises  presumption  that  mortgagee 
and  notary  are  same  person. — Lee  v.  Mur- 
phy, 119  Cal.  864,  868,  51  Pac.  549,  955. 

11.  Same   —   'Where    several    grantee*. — 

Grantee  of  deed  can  not  take  acknowledg- 
ment of  grantor,  and  if  he  does  so,  cer- 
tificate as  to  him  Is  void,  but  where  there 
are  several  grantees,  each  taking  separate 
and  defined  interest,  deed  should  be  treated 
as  if  made  separately  to  each  grantee  and 
acknowledgment  be  held  good  as  to  all 
except  party  taking  It. — Murray  v.  Tulare 
Irr.  Co.,  120  Cal.  811,  314,  49  Pac.  563,  52 
Id.   586. 

12.  Ministerial  omccr  ■  Fnnctlon*  of  mo— 
tary  la  taking  acknowledgments  are  min- 
isterial and  not  judicial. — Bank  of  Wood- 
land v.  Oberhaus,  125  Cat  820,  324,  57  Pac 
1070. 

13.  Power  statutory  —  Can  not  ehmmnre 
certificate     after     lasnlng. — Notary     derives 

his  power  from  statute.  He  acts  as  an 
officer  with  special  authority  for  each  par- 
ticular  case;  acting  as  under  special  com- 
mission for  each  case,  clothed  with  limited 
statutory  power.  After  taking  an  acknowl- 
edgment and  making  and  delivering  return. 
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his  functions  cease,  and  he  is  discharged 
from  all  further  authority. — Bours  v. 
Zacharlah,  11  Cal.  281,  291,  293,  70  Am.  Deo. 
779. 

14.  Certificate  of  notary  is  not  act  in 
pais  which  he  may  exercise  by  virtue  of  his 
office  at  any  time  while  in  office,  and  he 
has  not  power  of  amending  his  aots  in 
pursuance  of  same  general  authority  which 
enables  him  to  do  them.  He  can  not,  after 
affixing  his  certificate  to  deed,  which  has 
passed  from  him,  and  been  recorded,  make 
and  record  new  certificate  —  first  being 
fatally  defect! ve.-^Boura  v.  Zacharlah,  11 
Cal.  281,  291,  293,  70  Am.  Dec.  779. 


15.  Perjury  —  Oath  administered  by  no- 
tary.— Perjury  Is  committed  by  one  who, 
under  oath,  administered  by  notary  public, 
swears  falsely  for  purpose  of  determining; 
whether  he  is  person  who  signed  deed, 
which  he  wished  to  acknowledge,  and  upon 
which  statement  notary  took  acknowledg- 
ment, certified  to  it,  and  annexed  his  cer- 
tificate to  deed. — Ex  parte  Carpenter,  64 
Cal.  267,  268,  271,  SO  Pac.  816. 

16.  Seal  of  notary  sufficient  If  impressed 
on  paper. — Connolly  v.  Goodwin,  5  Cal.  220, 
221. 


§795.    PROTESTS,  PRIMA  FACIE  EVIDENCE  OF  FACTS  STATED.    The 

protest  of  a  notary,  under  his  hand  and  official  seal,  or  a  bill  of  exchange,  or 

promissory  note,  for  non-acceptance  or  non-payment,  stating'  the  presentment 

for  acceptance  or  payment,  and  the  non-acceptance  or  non-payment  thereof, 

the  service  of  notice  on  any  *>r  all  of  the  parties  to  such  bill  of  exchange  or 

promissory  note,  and  specifying  the  mode  ofgiving  such  notice,  and  the  reputed 

place  of  residence  of  the  party  to  such  bill  of  exchange  or  promissory  note,  and 

of  the  party  to  whom  the  sam$  was  given,  and. the  post-office  nearest  thereto, 

is  prima  facie  evidence  of  the  facts  contained  therein. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  13. 


NOTICE  OF  PROTE8TS. 

1.  Certificate  as  evidence. 

2.  Mailing  notice  of  protest. 

Certificate  of  offlcer  la  prima  facto  evt- 
4eaee. — See  Kerr's  Cyc.  Code  Civ.  Proa, 
2d  ed.,  if  3177.  8185.  3186.  3187  and  notes. 

Eatry   by  ameer,  prima  facie  eTldence.— • 

See    Kerr's    Cyc.    Code    Civ.    Proa,    2d    ed., 
111920.  1928. 

1.  Certificate  of  a  aotary  of  his  acts  on 
protesting  a  note  Is  prima  facie  evidence. — 
Connolly  v.  Goodwin,  5  Cal.  220,  221;  Mc- 
FarUnd  v.  Pico,  8  Cal.  626,  638;  Kellogg  v. 


Pacific  B.  Factory,  57  Cal.  327,  329,  330; 
Fisk  v.  Miller,  68  Cal.  867,  368;  Applegarth 
v.  Abbott,  64  Cal.  459,  460,  2  Pac.  43. 

2.  Malllaa*  aotlce  of  protest. — Where  a 
notice  of  protest  of  a  promissory  note  is 
given  by  mall,  the  provisions  of  subdivi- 
sion 3  of  section  3144  of  the  Civil  Code  must 
be  followed,  which  permits  the  mailing  to 
residence  alone,  and  a  protest  which  re- 
cites that  notice  was  mailed  to  the  office 
of  the  indorser  is  not  prima  facie  evidence 
of  the  matters  stated  therein  as  declared 
by  section  795  of  the  Political  Code. — Whit- 
comb  v.  Huse,  37  Cal.  App.  248,  173,  Pac.  597. 


§796.  RECORDS  OF,  ON  DEATH  OR  RESIGNATION.  If  any  notary  die; 
resign,  is  disqualified,  removed  from  office,  or  removes  from  the  county  for 
which  he  is  appointed,  his  records  and  all  his  public  papers  must,  within 

» 

thirty  dayB,  be  delivered  to  the  clerk  of  the  county,  who  must  deliver  them  to 
the  notary's  successor,  when  qualified. 

History:     Enacted  March  12,  1872. 


§  797.  CERTIFIED  COPIES  OF  RECORDS  OF  A  PREDECESSOR.  Every 
notary  having  in  his  possession  the  records  and  papers  of  his  predecessor  in 
office  may  grant  certificates  or  give  certified  copies  of  such  records  and  papers, 
in  like  manner  and  with  the  same  effect  as  such  predecessor  could  have  done. 

History:    Enacted  March  12,  1872. 

Ctrlllei  copies  Md  certificate*  of  record*  and  paper*. — See,  -ante,  SS  794,  795. 
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§798.    FEES  OF.    The  fees  of  notaries  are  as  follows: 

For  drawing  and  copying  every  protest  for  the  non-payment  of  a  promissory 
note,  or  for  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  draft,  or 
check,  two  dollars. 

For  drawing  and  serving  every  notice  of  non-payment  of  a  promissory  note, 
or  of  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  order,  draft,  or 
check,  one  dollar. 

For  recording  every  protest,  one  dollar. 

For  drawing  an  affidavit,  deposition,  or  other  paper  for  which  provision  is 
not  herein  made,  for  each  folio,  thirty  cents. 

For  taking  an  acknowledgment  or  proof  of  a  deed,  or  other  instrument,  to 
include  the  seal  and  the  writing  of  the  certificate,  for  the  first  two  signatures, 
one  dollar  each,  and  for  each  additional  signature,  fifty  cents. 

For  administering  an  oath  or  affirmation,  fifty  cents. 

For  every  certificate,  to  include  writing  the  same,  and  the  seal,  one  dollar. 

History:    Enacted  March  12,  1872;  amended  March  16,  1874,  Code 
Amdts.  1873-4,  p.  71. 

§  799.    OFFICIAL  BOND.    Each  notary  must  execute  an  official  bond  in  the 

sum  of  five  thonsand  dollars,  which  bond  must  be  approved  by  the  judge  of 

the  superior  court  of  his  county,  and  filed  and  recorded  as  other  official  bonds 

of  county  officers. 

History:    Enacted  March  12,   1872;   amended  April  3,   1880,   Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  19. 


NOTARY'S  OFFICIAL  BOND. 

1.  Condition  of  bond. 

2.  Obligee — Who  should  be. 

Liability  on  official  bond.— See,  post,  9  801. 

Official  bonds,  generally — See,  post,  85  947, 
986. 

1.  Condition  of  bond  should  be  for  faith- 
ful performance  of  duty. — Tevls  v.  RandalL 
6  Cal.  633,  636,  65  Am.  Dee.  647. 


2.  Oblla-ee — Who  should  be. — Immaterial 
whether  bond  Is  payable  to  "the  people  of 
the  state  of  California,"  or  to  "the  state 
of  California."  All  that  is  requisite  is  that 
bond  should  have  certain  obligee.  Either 
of  the  above  names  is  descriptive  of  same 
sovereignty  and  may  be  indifferently  used. 
— Tevls  v.  Randall,  6  Cal.  683,  636,  65  Am. 
Dec.  547. 

See,  post,  fi  801  and  note. 


§  800.    TIME  FOR  FILING  NOTARIAL  BOND,  ETC.    Each  notary  must 

file  his  official  bond,  and  take,  subscribe,  and  file  his  oath  of  office  in  the  office 

of  the  county  clerk  within  twenty  days  from  the  date  of  his  commission,  and 

must  transmit  a  certificate  of  the  facts,  under  the  hand  and  seal  of  the  county 

clerk,  together  with  a  copy  of  his  official  oath,  signed  by  him  with  his  own 

proper  signature,  to  the  office  of  the  secretary  of  state,  to  be  filed  therein 

within  thirty  days  from  the  date  of  his  commission. 

History:  Enacted  March  12,  1872;  amended  March  26,  1878,  Code 
Amdts.  1877-8,  p.  24;  March  18,  1903,  Stats,  and  Amdts.  1903,  pp.  191, 
192. 

Official  oath,  a*eaeraUy. — See,   post,   55  904-910. 

§  801.    LIABILITIES  ON  OFFICIAL  BOND.    For  the  official  misconduct 
or  neglect  of  a  notary  public,  he  and  the  sureties  on  his  official  bond  are 
to  the  parties  injured  thereby  for  all  the  damages  sustained. 

History:    Enacted  March  12,  1872. 
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LIABILITY  OF  NOTARY— NEGLIGENCE, 

ETC. 
1,2.  Contributory  negligence. 

3.  Defective  certificates.  "# 

4.  Damage  must  be  shown — Measure  of. 

5.  Extent  of  liability. 

6.  Railure  to  give  notice  of  protest. 

7,8.  Identity — Mere  introduction  not  suffi- 
cient. 

9.  Same — Introduction  by  mortgagee. 

10.  Negligence — Degree  of  care. 

11.  Same — Liable  for.         •  -      - 

12.  Same — Same — Acknowledgment  of  fic- 

titious person  to  forged  deed. 

13,14.  Same  —  Default    of    notary   must    be 
proximate  cause. 

15.  Ownership  of  property. 

16.  Sureties — Bound  only  for  official  acts. 

17.  Obligation   of   sureties  —  Strictissuni 

juris. 

Sec,  ante.  2,  §  794,  note  par.  2. 

As  to  liabilities  of  notaries*  see  note,  82 
Am.  8t  Rep.  S80. 

1.  Contributory  negligence. — Liability  of 
a  notary  for  negligence  does  not  extend  to 
case  where  negligence  of  losing  party  is 
proximate  cause  of  loss. — Bank  of  Savings 
t.  Murfey.  68  CaL  455,  9  Pac.  843;  Overacre 
t.  Blake,  82  Cal.  77,  22  Pac.  979;  Hatton  v. 
Holmes.  97  Cal.  208,  SI  Pac.  1181. 

2.  Although  a  notary  may  be  guilty  of 
negligence  in  taking  acknowledgment  of 
grantor  without  personal  knowledge  or 
proof  of  his  Identity,  if  party  injured  was 
also  negligent  in  transaction  and  this  neg- 
ligence contributed  to  or  was  proximate 
cause  of  loss  sureties  of  notary's  bond  are 
not  liable. — Oakland  Bank  v.  Murfey,  88 
Cal.  456,  459,  9  Pac.  848. 

S.  Defective  certificate*. — Where  certifi- 
cate of  notary,  by  reason  of  omissions 
therein,  is  so  defective  as  not  to  give  legal 
notice,  by  recording  of  document  to  which 
it  is  attached,  notary  Is  guilty  of  negli- 
gence and  Is  liable  upon  his  official  bond. 
And  this  negligence  is  not'  excused  by  fact 
that  certificate  had  been  partially  filled  up 
by  attorney  for  grantee,  for  had  notary 
read  certificate  before  signing  it,  omission 
must  have  been  known  to  him;  If  he  did 
not  read  It,  he  Is  equally  guilty  of  negli- 
gence. For  an  officer  who  affixes  his  official 
signature  and  seal  to  document  without  ex- 
amining; it  can  scarcely  be  said  to  faith- 
fully perform  his  duty. — Fogarty  v.  Finlay, 
10  Cal.  289,  245,  70  Am.  Dec.  714. 


4.     DsusMure  mwit  be.  showa— Measure  of. 

— Negligence  or  wrongful  act  of  notary  in 
wrongfully  attaching  his  certificate  to 
mortgage  does  not  render  sureties  liable 
for  amount  of  mortgage  or  for  any  damage 
without  showing  of  damage,  i.  e.  that  mort- 
gaged property  had  some  value.— ^-McAllister 
v.  Clement.  75  Cal.  182,  184,  16  Pac  775; 
lUidt  v.  Minor,  89  CaL  115,  122,  2ft  Pa*  627. 


5.  Extent  of  liability. — Condition  of 
bond  to  well  and  truly  perform  and  dis- 
charge duties  of  notary  public  according; 
to  law,  embraces  every  act  which  he  la 
authorized  or  required  by  law  to  do  in  vir- 
tue of  his  office.  And  for  any  misconduct 
or  negligence  of  duty,  in  any  of  cases  in 
which  he  may  act,  he  is  liable,  on  his 
official  bond,  to  parties  injured. — Fogarty 
T.  Finlay,  10  CaL  239,  245,  70  Am.  Dec.  714. 

«.     Failure   to   give  notice   of   protest   of 

promissory  note  renders  notary  liable  for 
damage  sustained.— Tevis  v.  Randall,  6  Cal. 
US 3,  636,  65  Am.  Dec.  547. 

7.  Identity— Mere  Introduction  not  ■ulll- 
dent. — Notary  is  guilty  of  negligence  in 
taking  and  certifying  an  acknowledgment 
of  person  whom  he  does  not  know,  without 
any  proof,  by  oath  or  affirmation  of  credible 
witness,  that  person  is  one  he  pretends  to 
be.  He  has  no  right  to  certify  that  he 
knows  person  whom  he  does  not  know  on 
mere  introduction  of  some  third  person, 
and  if  be  does  so,  and  loss  results  there- 
from, he  renders  himself  and  his  sureties 
liable  for  loss. — Hatton  v.  Holmes,  97  CaL 
208,  211,  81  Pac.  118. 

8.  It  is  not  enough  that  person  whose 
acknowledgment  Is  taken  be  introduced  to 
notary  by  responsible  party,  and  to  take  an 
acknowledgment  upon  such  introduction  is 
negligence  sufficient  to  render  notary  liable 
in  case  certificate  turns  out  untrue. — Joost 
v.  Craig,  131  Cal.  604,  606,  82  Am.  St.  Rep. 
374,   63   Pac.  840. 

9.  Same— Introduction  by  mortgagee,  or 

agent  of .  mortgagee,  is  sufficient  to  protect 
notary  in  taking  acknowledgment  of  per- 
son Introduced;  negligence,  if  any,  being 
that  of  'mortgagee. — Overacre  v.  Blake,  82 
Cal.  77,  81,  83,  22  Pac.   979. 


10.  Negligence  Degree  of  care. — Notary 
may  take  all  due  precautions  and  fully 
comply  with  statute  and  still  be  deceived. 
In  such  case  he  would  not  be  held  liable, 
but  if  he  has  not  fully  complied  with  stat- 
ute he  is  liable. — Joost  v.  Craig,  131  CaL 
504,  606,  82  Am.  St.  Rep.  374,  63  Pac.  840. 

11.  Same  —  Liable  for.  —  Notaries,  as 
ministerial  officers,  are  pecuniarily  liable 
for .  negligence,  regardless  of  intentions, 
whether  good  or  bad. — Bank  of  Woodland 
v.  Oberhaus,  125  Cal.  320,  824,  57  Pac.  1070. 


12.  Same  —  Same  —  Acknowledgment  of 
fictitious   person    to   forged   deed. — The    act 

of  a  notary  public  in  taking  the  acknowl- 
edgment of  a  fictitious  person  to  a  forged 
deed  is  not  liable  under  the  above  section, 
bis  act  not  being  the  proximate  cause  of 
lose  to  the  purchaser. — Brown  v.  Rives,  — 
Cal.  App.  — r,  184  Pac.  32. 

18.  Same  — Default  of  notary  muat  bo 
proximate  cause.— The  default  of  the  no- 
tary must  be  the -proximate  cause  of  the 
loss. — Riverside  Portland  Cement  Co.  v. 
Maryland  Casualty. (bo.,  —  Cal.  App.  — ,  189 
Pao.-808.~  .... 
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14/  No  loss  through  official  misconduct  or 
neglect  of  a  notary  public  in  taking  or 
certifying  the  acknowledgment  of  a  deed 
could  ever  be  the  sole  proximate  cause  of 
loss  or  injury  to  any  person;  but  it  can  not 
be  said  that  for  that  reason  no  recovery 
can  be  had  for  a  loss  due  to  a  false  certift- 
cate  or  acknowledgment  under  provisions  of 
this  section. — Homan  y.  Wayer,  9  Cal.  App. 
123,  128,  98  Pac.  80. 

-  15.  Ownership  of  property  described  in 
instrument  by  party  who  executed  same  Is 
not  certified  to  by  notary*  He  is  not  re- 
quired to  certify  to  any  such  fact — Over- 
acre  y.  Blake,  82  CaL  77.  80,  22  Pac.  978. 


16.  Sureties— Bound  only  for  official  nets 

of  their  principal  as  notary,  e.  g.  where 
notary  attached  his  certificate  to  forged 
mortgage  and  thereafter  acting  as  real 
estate  agefit  obtained  money  on  said  mort- 
gage, the  Burettes  are  not  liable  for  money 
obtained  but  merely  for  fraudulent  act  in 
attaching  certificates. — Heidt  v.  Minor,  89 
Cal.  115,  118,  28  Pac.  627. 

17.  Obligation  of  ■nretieo  — -  Strietiaoinil 
Jnrin  and  nothing  can  be  taken  by  con- 
struction against  them.  Their  liability 
must  be  found  within  terms  of  bond. — Heidt 
V.  Minor,  89  CaL  115,  118,  26  Pac  627. 


ARTICLE  IV. 

COMMISSIONER  OF  DEEDS. 

I  811.  Governor  to  appoint. 

§812.  General  duties  of. 

1 813.  Effect  of  acts  done  by  commissionerB. 

|  814.  Oath,  when  to  be  filed. 

§815.  Fees. 

I  816.  List  of  commissioners  to  be  published. 

|  817.  Copy  of  this  article  to  be  transmitted  to  appointee. 


§811.    GOVERNOR  TO  APPOINT.     The  governor  may  appoint  in  each 

state  of  the  United  States,  or  in  any  foreign  state,  one  or  more  commissioners 

of  deeds,  to  hold  office  for  the  term  of  four  years  from  and  after  the  date  of 

their  commission. 

History:     Enacted  March  12,  1872. 

§  812.  GENERAL  DUTIES  OF.  Every  commissioner  of  deeds  has  power, 
within  the  state  for  which  he  is  appointed : 

1.  To  administer  and  certify  oaths ; 

2.  To  take  and  certify  depositions  and  affidavits ; 

3.  To  take  and  certify  the  acknowledgment  or  proof  of  powers  of  attorney, 
mortgages,  transfers,  grants,  deeds,  or  other  instruments  for  record; 

4.  To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved  the 
arms  of  this  state,  the  words  "Commissioner  of  Deeds  for  the  State  of  Cali- 
fornia," and  the  name  of  the  state  for  which  he  is  commissioned; 

5.  To  authenticate  with  his  official  seal  all  his  official  acts. 

History:    Enacted  March  12,  1872. 


Acknowledgment*  omt  of  state. —  See 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  11*2  and 
note. 


Dvtlee  of  notaries. — See,  ante,  |  724   and 
note. 


§813.  EFFECT  OF  ACTS  DONE  BT  COMMISSIONERS.  All  oaths  admin- 
istered,  depositions  and  affidavits  taken,  and  all  acknowledgments  and  proofs 
certified  by  commissioners  of  deeds,  have  the  same  force  and  effect,  to  all 
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intents  and  purposes,  as  if  done  and  certified  in  this  state  by  any  officer  author- 
ized by  law  to  perform  such  acts. 

History:    Enacted  March  12,  1872. 

§814.    OATH,  WHEN  TO  BE  FILED.    The  official  oaths  of  commissioners 

of  deeds  must  be  filed  in  the  office  of  the  secretary  of  state  within  six  months 

after  they  are  taken. 

History:    Enacted  March  12,  1872. 

§815.  FEES.  The  fees  of  commissioners  of  deeds  are  the  same  as  those 
prescribed  for  notaries  public. 

History:    Enacted  March  12,  1872. 

§816.  LIST  OF  COMMISSIONERS  TO  BE  PUBLISHED.  The  names  of  all 
persons  appointed  commissioners  must  be  published  three  times  in  some  weekly 
newspaper  published  at  the  seat  of  government  of  the  state. 

History:    Enacted  March  12,  1872. 

§817.  0OP7  OF  THIS  ARTICLE  TO  BE  TRANSMITTED  TO  AP- 
POINTEE. The  secretary  of  state  must  transmit,  with  the  commission  to  the 
appointee,  a  certified  copy  of  this  article,  and  of  section  seven  hundred  and 

ninety-eight. 

History:   Enacted  March  12,  1872. 


ARTICLE  V. 

OTHER  OFFICERS. 

1 827.  Court  commissioners. 

1 828.  Secretary  and  bailiff  of  the  supreme  court. 
I  829.  Phonographic  reporters. 

§830.  Clerks,  sheriffs,  coroners,  and  other  county  officers,  etc 
1 881.  Attorneys  and  counselors  at  law. 

§827.  COURT  COMMISSIONERS.  The  mode  of  appointment,  powers, 
and  duties  of  court  commissioners  are  fixed  by  chapter  two,  title  three,  part 
one  of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  12,  1872. 

See  Kerr's  Cyc.  Code  Civ.  Proc,  Id  ed.,  §§  158,  259  and  notes. 

§828.  SECRETARY  AND  BAILIFF  OF  THE  SUPEEME  COURT.  The 
mode  of  appointment,  powers,  and  duties  of  the  secretary  and  bailiff  of  the 
supreme  court  are  fixed  by  chapter  two,  title  four,  part  one  of  the  Code  of 
Civil  Procedure. 

History:    Enacted  March  12,  1872. 

See  Kerr's  Cyc  Code  Civ.  Proc,  2d  ed.,  fi§  266,  266  and  notes. 

§  829.  PHONOGRAPHIC  REPORTERS.  The  mode  of  appointment,  powers, 
and  duties  of  phonographic  reporters  are  fixed  by  chapter  three,  title  four, 
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part  one  of  the  Code  of  Civil  Procedure,  and  sections  seven  hundred  and  sixty- 
nine  and  seven  hundred  and  seventy  of  this  code.  .    -  * 

History:    Enacted  March  12,  1872. 
See  Kerr's  Cyo.  Code  CIt.  Proa,  2d  ed.,  §8  268,  274  and  notes. 

§  830.  CLERKS,  SHERIFFS,  CORONERS,  AND  OTHER  COUNTY  OFFI- 
CERS, ETC.  The  mode  of  election  of  clerks,  sheriffs,  coroners,  and  other 
county  and  township  officers  is  fixed  by  part  four  of  this  code. 

History:    Enacted  March  12,  1872. 

Election  of  eoumty  ofleen. — See,  post,  8  4109  and  note. 

§831.  ATTORNEYS  AND  COUNSELORS  AT  LAW.  The  admission  of 
attorneys  and  counselors  at  law  is  provided  for  and  their  duties  fixed  in  chapter 
one,  title  five,  part  one  of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  12,  1872. 

See  Kerr's  Cyo.  Code  Civ.  Proa,  2d  ed.,  88  275,  299  and  notes. 


CHAPTER  VH. 

GENERAL  PROVISIONS  RELATING  TO  DIFFERENT  GLASSES  OF  OFFICERS. 

Article  L    Disqualifications,  88  841-843. 

II.    Restrictions  upon  the  residence  of  officers,  ||  852-855. 
IIL    Powers  of  deputies,  8  865.    . 

a 

IV.  Appointment  and  duration  of  term,  §§  875-879. 

Y.  Nominations  and  commissions  Of  officers,  §8  889-804. 

VI.  Oath  of  office,  {8  904-910.  * 

VIL  Prohibitions  applicable  to  certain  officers,  88  920-920. 

VIII.  Salaries  of  officers,  when  title  is  contested,  8i  936,937. 

IX.  Bonds  of  officers,  88  947-987. 

X.  Resignations,  vacancies,  and  the  mode  of  supplying  them,  81 995-1004. 

XL  Proceedings  to  compel  delivery  of  books  and  .papers  by  officers  to  their  successors, 
§§1014-1016. 

XIL    Miscellaneous  provisions,  §§  1026-1033. 


ARTICLE  L 

DISQUALIFICATIONS. 

§  841.  Age  and  citizenship. 

8  842.  Other  disqualifications. 

§  843.  County   officer   not  to  act  as  deputy. 

§  841.  AGE  AND  CITIZENSHIP.  No  person  is  capable  of  holding  a  civil 
office  who  at  the  time  of  his  election  or  appointment  is  not  of  the  age  of 
twenty-one  jrfeard  and  a  citizen  of  this  state. 

History:    Enacted  March  12,  1872. 
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•§  842,  843, 


Act. — See  Kerr's  Cyc.  Civ.   Code,   2d   ed.,       — See  Kerr's   Cyc.   Code   Civ.   Proc,   2d   ed.f 
|  25,  aubd.  1  and  note.  99  156,  159  and  notes. 

Ctttae™M»*-8ee,  ante.  J  6S  and  note.  ?•    '"*•   •■«*•— S*«.    «*••    «  "»    »"« 

note. 

Cltlsensblp,  requisite  of  judicial   officers,  Executive  officers. — See,  ante,  8  241. 


§842.  OTHER  DISQUALIFICATIONS.  Provisions  respecting  disqualifi- 
cation for  particular  offices  are  contained  in  the  constitution  and  in  the  provi- 
sions of  the  codes  concerning  the  various  offices. 

History:    Enacted  March  12,  1872. 


t     Aftt  ttme  when  nut  be  qualified. — 

One  elected  county  surveyor  must  be  duly 
qualified  at  time  be  assumes  office.  Statute 
does  not  require  Buch  qualification  at  time 
of  election. — Ward  v.  Crowell,  142  Cal.  687, 
589,  78  Pac.  491. 

Disqualification     from     noldlna*     ©face  — 

Bribery,  Const.  Cal.  art.  XX,  59  10,  11,  1 
Hen  nine's  General  Laws,  3d  ed.,  p.  ci. 

Same— DueUna*,  Const  Cal.  art.  XX,  9  2, 
1  Henning's  General  Laws,  3d  ed.,  p.  ci. 

Same  —  Bmbenlement  or  defalcation* 
Const.  CaL  art:  IV,  9  21,  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  zli. 

Same— Federal  officers,  Const  Cal.  art 
IV,  S  20,  1  Henning's  General  Laws,  3d  ed., 
p.  zli. 

Same— Forgery.  Const.  Cal.  art.  XX,  5  11, 
1  Henning's  General  Laws,  3d  ed.,  p.  ci. 

Same— Governor,  of.  Const.  Cal.  art  V, 
5  2,  1  Henning's  General  Laws,  3d  ed.,  p. 
xlvil. 

Same  Holding;  otner  office,  Const.  Cal. 
art.  V,  9  12,  1  Henning's  General  Laws, 
3d  ed.,  p.  zlvil. 

Same  —  Hlgb    crimes    nnd    misdemeanors, 

Const.  Cal.  art  XX,  9  H,  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  ci. 

Same  Judgment  of  Impeaebment.  Const. 
CaL  art  IV,  9  18,  1  Henning's  General  Laws, 
Id  ed.,  p.  xll. 

Same     Judicial  officers  for  office  of  non- 


judicial character,  Const.  Cal.  art.  VI,   5  18, 
1  Henning's  General  Laws,  3d  ed.,  p.  lv. 

Same— Lieutenant-governor  from  holding 
other  ©nice,  Const  Cal.  art.  V,  9  15,  1  Hen- 
ning's  General  Laws,  3d  ed.,  p.  xlvii. 

Same— Members  of  legislature,  Const.  Cal. 
art.  IV,  S  5,  1  Henning's  General  Laws, 
3d  ed.,  p.   xxxlx. 

Same— Same— What  civil  office  of  profit 
Ineligible  to.  Const.  CaL  art.  IV,  919.  1 
Henning's  General  Laws,  3d  ed.,  p.  xli.  * 

Same— Same— If  Influenced  by  reward  or 
promise  thereof.  Const.  Cal.  art.  IV,  9  36,  1 
Henning's  General  Laws,   3d   ed.,   p.   xlvl. 

Same — Malfeasance  In  office,  Const.  Cal. 
art  XX,  9  U.  1  Henning's  General  Laws, 
3d  ed.,  p.  ci. 

Same — Perjury,  Const.  Cal.  art.  XX,  {11, 
1  Henning's  General  Laws,  3d  ed.,  p.  cl.  j 

Same — Lobbying,  Const.  Cal.  art  IV,  9  35, 
1  Henning's  General  Laws,  3d  ed.,  p.  xlvi. 

Same — Disqualification  of  judicial  officer*. 

— See   Kerr's   Cyc.   Code   Civ.    Proc,   2d    ed., 
99  166,  157,  159  and  notes. 

Failure  of  officer  elect  or  appointee  to 
qualify. — See,  post,  5  996  and  note. 

Fees,  what  judicial  officers  not  to  receive. 

— Const  Cal.  art  VI,  9  15,  1  Henning's  Gen- 
eral Laws,   3d   ed.,   p.   llv. 

Sex  not  a  disqualification  for  any  occupa- 
tion.— Const.  Cal.  art.  XX,  9  18,  1  Henning's 
General  Laws,   3d  ed.,  p.   ell. 


§  843.  COUNTY  OFFICER  NOT  TO  ACT  AS  DEPUTY.  No  county  officer 
must  be  appointed  or  act  as  a  deputy  of  another  officer  of  the  same  county 
except  in  cases  where  the  pay  of  the  officer  so  appointed  amounts  to  a  sum  less 
than  one  hundred  fifty  dollars  per  month,  unless  he  acts  and  serves  without 
compensation  as  such  deputy. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  14; 
amended  March  15, 1876,  Code  Amdts.  1875-6,  p.  23;  May  21,  1915,  Stats, 
and  Amdts.  1915,  p.  730.     In  effect  August  8,  1915. 


County  officers. — See,  post,  99  4101  et  seq. 
gad  notes* 


Powers  of  deputies. — See,  post,   9  866  and 
note. 
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ARTICLE  n. 

EE8TEICTIONS  UPON  THE  BESEDENCE  OF  OFFICEB& 

I  852.  Certain  officers  moat  reside  in  Sacramento. 

|  853.  Absence  from  the  state. 

|  854.  Restrictions  upon  judicial  officers. 

§  855.  Restrictions  upon  county  officers. 

§852.    CERTAIN  OFFICERS  MUST  RESIDE  IN  SACRAMENTO.     The 

following  officers  must  reside  at  and  keep  their  offices  in  the  city  of  Sacramento : 
The  governor;  secretary  of  state;  controller;  treasurer  of  state;  attorney- 
general  ;  surveyor-general ;  state  printer ;  superintendent  of  public  instruction ; 
justices  of  the  supreme  court;  clerk  of  the  supreme  court;  reporters  of  the 
supreme  court ;  and  adjutant-general. 

History:    Enacted  March  12,  1872. 


Justices    of    supreme    court. — See    Kerr's  Rule*     for    determining    residence 

Cyc.  Code  Civ.  Proc,  2d  ed.,  f  166  and  note.       ante,  f  52  and  note. 

Other  Judicial  officers. — See,  post,  f  864. 

§  863.    ABSENCE  FROM  STATE.    No  officer,  state,  county,  or  municipal, 

shall  absent  himself  from  the  state  for  more  than  sixty  days,  unless  upon 

business  of  the  state,  or  with  the  consent  of  the  legislature ;  provided,  that  in 

the  case  of  illness  or  other  urgent  necessity,  the  governor  in  the  case  of  state 

officers,  the  board  of  supervisors  in  the  case  of  county  officers,  the  city  council 

or  other  governing  body  of  the  municipality  in  the  case  of  municipal  officers, 

shall,  upon  a  proper  showing  of  such  illness  or  necessity,  extend  the  time  herein 

limited  for  the  absence  of  any  such  officer  from  the  state. 

History:    Enacted  March  12,  1872;  amended  March  13,  1883,  Stats, 
and  Amdts.  1883,  p.  280;  March  9,  1897,  Stats,  and  Amdta.  1897,  p.  78. 

Absence  from  the  elate. — See,  post,   f  996       1879,  art  VI,  f  9,  1  Henning*'s  General  Laws, 
and  note.  3d  ed.,  p.  1111. 

Absence  from  the  state  on  business  of  tbe  Judicial  officers,  forfeiture  of  office  tf  ab. 

state    or    of    tbe    United    States    shall    not  sent  from  state.— See   Const.    1879,   art.    VI. 

affect  the  question  of  residence  of  any  per-  8  9,   1   Henningj'e   General   Laws,   3d   ed..    p. 

son. — See  Const.  1879,  art.  XX,  f  12,  1  Hen-  1111. 

ning-'s  General  Laws,  3d  ed.,  p.  cl.  Governor,    effect    of    absence    from  *  tfe* 

Judicial  officer,  consent  of  the  legislature  state. — See  Const.   1879,  art.  V,  8  16,  1  Hen- 

not  to  be  a*lven  to  absence  of. — See  Const  nine's  General  Laws,  3d  ed.,  xlvll. 

§  854.  RESTRICTIONS  UPON  JUDICIAL  OFFICERS.  Restrictions  upon 
the  residence  of  other  judicial  officers  are  contained  in  the  Code  of  Civil  Pro- 
cedure. 

History:     Enacted  March  12,  1872. 

Restrictions  on  residence  of  judicial  officers* — See  Kerr's  Cyc.  Code  Civ.  Proc.,   2d    ed.. 
89  157,  IB 9  and  notes. 

§855.    RESTRICTIONS  UPON  COUNTY  OFFICERS.    Restrictions  upon 

the  residence  of  county  officers  are  contained  in  part  four  of  this  code. 

History:     Enacted  March  12,  1872. 

Restrictions  on  residence  of  county  om-  Restrictions  on  residence  of  district    avmsl 

cers. — See,  post,  S9  4101,  4119  and  notes.  township    officers. — See,     post,     §  4102      and 

note. 
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ARTICLE  IIL> 

POWEES  OP  DEPUTIES. 
§  865.  Powers  of  deputies. 


§  865.  POWERS  OF  DEPUTIES.  In  all  cases  not  otherwise  provided  for, 
each  deputy  possesses  the  powers  and  may  perform  the  duties  attached  by  law 
to  the  office  of  his  principal. 

History:   Enacted*  March  12,  1872. 


DEPUTIES— AUTHORITY  AND  DIS- 
QUALIFICATIONS OP. 

1.  Authority — Source  of. 

2.  Same— Measure  of. 

3.  Death  of  principal — Does  not  terminate 

authority,  when. 
4,5.  Deputy  is  disqualified,  when. 

6.  District  attorney — May  aet  by  deputy. 

7.  Inability  or  absence  of  principal* 

8.  Ministerial  officers — May  act  by  deputy. 

9.  Must  aet  in  name  of  principal. 

An  to  appointment  of  deputies,  see,  post, 
||  876,   894   and  notes. 

Am  to  appointment  of  deputies  by  conntr 
mm*  township  officers,  see,  post,  |  4112  and 
note. 

As  to  oatn  of  deputies,  see,  post,  1 910 
and  note. 

1.  Authority— Source  of. — Deputy  of  ex- 
ecutive officer  is  an  assistant  empowered  by 
law  to  act  in  name  of  officer.  He  is  ap- 
pointed by  principal  officer,  but  his  author- 
ity is  derived  from  statute  which  permits 
his  appointment.  His  functions  are  those 
of  officer  in  whose  stead  he  discharges 
them.  He  is  not  private  agent  of  individual 
who  holds  office. — Hubert  v.  Mendheim,  64 
Cal.  21S.  220,  30  Pac.  628. 

2.  Same— Measure  of. — Deputy  has  full 
power  to  do  any  and  all  acts  which  his 
principal  may  perform  by  virtue  of  his 
office  where  not  restricted  by  statute. — 
Muller  ▼.  Boggs,  25  Gal.  176,  184. 

S.  Death  of  principal  — •  Does  not  ter- 
mUnate  authority  of  deputy  where  there  Is 
a  statute  providing*  that  the  powers  of  a 
deputy  acting  in  the  principal's  name  shall 
survive  for  the  benefit  of  parties  inter- 
ested.— Ward  v.  Storey,  18  John.  (N.  Y.) 
120. 

4.  Deputy  la  disqualified,  when. — A  dep- 
uty la  disqualified  from  acting  when  his 
principal  is  disqualified,  as  the  act  of  the 
deputy  is  the  act  of  the  principal.  Any 
other  rule  would  endow  the  deputy  with 
power  not  possessed  by  the  principal. — 
People  v.  Vasques,  9  Cal.  App.  646,  647,  99 
982. 


6.  Where  an  official  is  disqualified  from 
acting,  or  without  warrant  to  act,  his  dep- 
uty is  also  disqualified,  or  without  warrant 
to  act,  as  the  act  of  the  deputy  is  the  act  of 
the  officer,  and  In  such  case  to  justify  the 
act  of  a  deputy  would  be  to  endow  him  with 
power  his  principal  did  not  possess. — Peo- 
ple v.  Vasques,  9  Cal.  App.  646,  547, '9  9  Pac 
982. 

«.     District  attorney— -May  aet  by  deputy. 

— Thus  a  deputy  district  attorney  may  sign 
an  information  in  the  name  of  his  principal. 
— People  v.  Darr,  61  Cal.  664,  666;  People 
v.  Turner,  86  CaL  842,  24  Pac.  857;  People 
v.  Ettlng,  99  Cal.  677,  678,  34  Pac.  237;  Peo- 
ple v.  Griner,  124  Cal.  19,  20,  56  Pac.  625; 
Harrison  v.  Horton,  6  Cal.  App.  417,  90  Pac. 
717;  Williams  v.  People,  26  Colo.  272,  277, 
57  Pac.  701;  Hammond  v.  State,  3  Wash.  171, 
173,  28  Pac.  834. 

7.  Inability    or    absence    of    principal.— 

Provision  that  in  case  of  inability  of  officer 
to  perform  his  duties  of  office,  etc.,  they 
shall  be  performed  by  deputy  during  con« 
tlnuance  of  inability  should  be  read  as  an 
enlargement  of  powers  of  deputy  and  not 
as  restriction  upon  them. — Muller  v.  Boggs, 
26  Cal.  176,  184. 

8.  Ministerial  officers— May  aet  by  dep- 
uty, Judicial  officers  can  aot. — Jobson  v. 
Fennell,  35  Cal.  711. 

9.  Must  act  In  name  of  principal. — Name 
of  principal  must  be  used  by  deputy  in 
performing  official  acts  and  making  his  re- 
turns.— Joyce  v.  Joyce,  6  Cal.  449;  Rowley 
v.  Howard,  28  Cal.  401,  402,  404;  Ditch  v. 
Edwards,  1  Scam.  (111.)  127,  26  Am.  Dec. 
414;  Gibbens  v.  Pickett,  81  Fla.  174,  19 
L.  R.  A.  177,  17  So.  12;  Summer vi lie  v. 
Sorenson,  23  N.  D.  460,  42  L.  R.  A.  (N.  S.) 
877,  136  N.  W.  988. 

For  full  collection  of  authorities  upoa 
the  question  in  Its  various  angles,  see  notes, 
19  L.  R.  A.  177-181;  42  L,.  R.  A.  (N.  S.)  877- 
888. 


In    whose    name    acts    of    deputy    of 
should  be  performed. — See  note  19  L>.  R.  A. 
177. 

Requirement    that    deputy    must    aet    la 
principal's  name. — See  note  26  Am.  Dec.  414. 
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RETICLE  IV. 

APPOINTMENT  AND  DURATION  OP  TERMS. 

I  875.  Appointments,  when  not  otherwise  provided  for. 

I  876.  Deputies  and  subordinate  officers. 

I  877.  Number  of  deputies. 

I  878.  Term  of  office,  when  not  prescribed. 

I  879.  Holding  over  until  successor  is  qualified. 

§875.    APPOINTMENTS  WHEN  NOT  OTHERWISE  PROVIDED  FOIL 

Every  officer,  the  mode  of  whose  appointment  is  not  prescribed  by  the  constitu- 
tion or  statutes,  must  be  appointed  by  the  governor. 

History:    Enacted  March  12,  1872. 


APPOINTMENT  OF  OFFICERS. 

1.  "Appointment"  —  " Election "  —  Distinc- 

tion* between. 

2.  Capacity — Appointing  power  not  judge  of. 

3.  Vacancy — Must  exist. 

Appointee   to   hold   for   unexpired   term.— 

See,  post,   8  1003a  and  note. 

Distinction  between  "election"  of  officers 
and  "appointment"  of  officers. — See  note  15 
L.   R.  A.   106. 

.  Constitutional    power   of   appointment    to 
office. — See  note  8  L.  R.  A.  228. 

Governor  to  fill  vacancies  in  offices  where 
no  other  provision  Is  made. — See,  post,  8  999 
and  note. 

Legislature  may  direct  whether  officer  be 
elected  or  appointed  if  there  be  no  con- 
stitutional provision  on  the  subject. — See, 
ante,  §  380  and  note;  also,  Const.  1879,  art. 
XX,  S  4,  1  Henning's  General  Laws,  3d  ed., 
p.  cl. 

Power  to  appoint  to  office,  whether  es- 
sentially an  executive  function. — See  note 
13  Am.  St.  Rep.  125. 

Power  to  appoint  to  office  an  executive 
function. — See  briefs  21  L.  R.  A.  539;  29 
L.  R.  A.  118. 

Whether  the  power  of  appointment  to 
office  is  purely  an  executive  act — power  of 
courts  or  Judges  to  appoint  to  office. — See 
note  16  L».  R.  A.  737. 


Term  of  appointee  of  office  to  be  filled  by 
governor  with  consent  of  the  senate,  etc. — 
See,  post,  §  1000  and  notes. 

1.  "Appointment"— "Election"  —  Distinc- 
tion between. — Distinction  between  "elec- 
tion" and  "appointment"  is  that  former  car- 
ries idea  of  choice  in  which  all  who  are  to- 
be  affected  participate,  whereas,  from  lat- 
ter is  understood  that  duties  of  appointee- 
are  for  others  than  those  by  whom  he  is  ap- 
pointed. It  Is  generally  made  by  one  acting 
under  delegated  powers  while  election  is  di- 
rect choice  of  all  members  of  body  from- 
whom  choice  can  be  made. — Wickersham  v. 
Brittan,  93*  Cal.  34,  37,  15  L.  R.  A.  106,  28 
Pac.  792,  29  Id.  51. 

2b     Capacity— Appointing  power  not  judge 

•*• — Capacity  of  an  appointee  to  hold  office 
can  not  be  conclusively  determined  by  ap- 
pointing power,  which  has  Just  such  powers 
as  act  authorizing  it  to  make  appointments 
confers  upon  it,  and  its  appointees  must  be- 
of  classes  of  persons  prescribed  in  such  act. 
— People  ex  rel.  Palmer  v.  Woodbury,  14 
Cal.  43,  46,  47. 

8.  Vacancy  must  exist. — Where  no  term 
of  office  is  fixed  and  no  authority  given  ap- 
pointing power  after  making  original  ap- 
pointment except  to  fill  vacancies,  governor- 
can  not  appoint  in  absence  of  vacancy  or 
create  and  fill  vacancy  by  appointing  some 
one  to  succeed  an  incumbent. — People  ex 
rel.  Hinton  v.  Hammond,  66  Cal.  654,  657.  6 
Pac.  741;  People  ex  rel.  Menzies  v.  Gunat, 
110  Cal.  447,  452,  42  Pac.  963. 


§  876.  DEPUTIES  AND  SUBORDINATE  OFFICERS.  All  assistants,  depu- 
ties, and  other  subordinate  officers,  whose  appointments  are  not  otherwise 
provided  for,  must  be  appointed  by  the  officer  or  body  to  whom  they  are  respec- 
tively subordinate. 

History:    Enacted  March  12,  1872. 


APPOINTMENTS  OF  DEPUTIES. 

1.  Contract  of  employment. 

2.  Ministerial  officers  may  appoint  deputies. 
8, 4.  Officer,    not    the    individual,   makes    ap- 
pointments. 
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5,6.  When  and  for  what  deputy  may  be  ap- 
pointed. 

7.  Written  appointment  of  deputy — Essen— 

tial,  when. 

8.  Same — Not  essential,  when. 


Ck.VU, 


iv.i 


NUMBER   OF   DEPUTIES— TERM    OF    OFFICE. 


«•  OTT,  878- 


JU  to  appointment  of  deputies,  see,  also, 
post,  §  4112  and  note. 

Allen*  not  to  be  appointed. — See  1  Hen- 
ning's  General  Laws,  3d  ed.,  p.  58. 

1.    Contract      of      employment      for      any 

length  of  time  or  otherwise  than  at  pleas- 
ure of  officer  making;  appointment  Is  not 
implied  by  appointment  as  deputy. — Ken- 
yon  v.  Western  Union  TeL  Co.,  100  Cal. 
454,  458,  85  Pac.  75. 

Contract  to  employ  person  mm  lepsty^— 
8ee  note  42  Am.  Rep.  220. 

Z.  Ministerial  officers  may  appoint  depu- 
ties.— Ministerial  officer,  e.  g.  a  constable, 
may -appoint  deputies.- — Taylor  v.  Brown,  4 
CaL  188,  60  Am.  Dec.  604. 

8.  Officer,  not  the  Individual,  makes  tho 
appointment.  —  Power  of  appointing  depu- 
ties is  in  officer  and  not  in  the  man  who 
happens  to  hold  the  office.  —  Kenyon  v. 
Western  Union  TeL  Co.,  100  Cal.  454,  458, 
tS  Pac.   75. 

4.  Power  of  appointing  deputies  is  In 
officer  and  not  in  the  man,  and  official  ex- 
istence and  power  to  appoint  of  officer  must 
be  regarded  as  limited  by  commencement 
and  end  of  his  term.  If  principal  officer  is 
chosen  for  second  term  he  is  not,  during 
second  term,  the  appointing  power  which 
nominated  deputies  during  first  term,  and 
if  he  shall  retain  deputy  appointed  for  first 
term  without  formal  reappointment  he  will 
be  held  to  have  reappointed  deputy  and  may 


then  remove  him,  as  under  section  878,  and- 
second  appointment  of  deputy  like  first 
is  at  pleasure  of  appointing  power. — Hubert 
v.  Mendheim,   64  Cal.   213,  220,   30  Pac.   633. 

5.  When  and  for  what  deputy  may  be 
appointed. — General  rule  is  that  an  officer 
has  no  authority  to  appoint  deputy  unless 
ft  is  especially  conferred,  especially  where 
duties  of  office  involve  trust,  skill,  and 
confidence,  and  if  deputy  can  not  be  ap- 
pointed mere  clerk  or  employee  can  not  be 
empowered  by  an  officer  to  perform  official 
acts. — Rauer  v.  Lowe,  107  Cal.  229,  232,  40 
Pac.   337. 

6.  Where  act  directing  appointment  of 
clerk  is  silent  as  to  deputies  he  may  ap- 
point and  act  by  deputies  and  is  responsible 
for  their  acts  by  virtue  of  office. — Bonds  v. 
State,  1  Mart.  &  Y.  (Tenn.)  143,  17  Am. 
Dec.  795. 

7.  Written  appointment  of  deputy— Es- 
sential when  statute  so  requires,  but  an  as- 
signment of  duties  to  deputy  need  not  be  in 
writing  if  statute  is  silent  on  subject. — Tid- 
ball  v.  Halley,   48  Cal.   610,   613. 

As  to  requirement  that  appointment  of 
deputies  must  be  made  by  writing  filed  In 
office  of  appointing  power,  see,   post,   {  894. 

8.  Same— Not  essential  when. — Writing 
Is  not  essential  to  appointment  of  deputy. 
It  may  be  by  parol  if  no  statute  prescribe 
otherwise. — Bonds  v.  State,  1  Mart.  &  Y. 
(Tenn.)  148,  17  Am.  Dec.  795-798. 


§877.  NUMBER  OF  DEPUTIES.  When  the  number  of  such  deputies  or 
subordinate  officers  is  not  fixed  by  law,  it  is  limited  only  by  the  discretion  of 
the  appointing  power. 

History:    Enacted  March  12,  1872. 


As  to  discretion  In  appointment  of  depu- 
ties, see,  post,   §  4112  and  note. 


As  to  general  powers  and  duties  of  depu- 
ties, see,  ante,  S  865  and  note. 


§878.    TERM  OF  OFFICE,  WHEN  NOT  PRESCRIBED.    Every  office  of 

which  the  duration  is  not  fixed  by  law,  is  held  at  the  pleasure  of  the  appointing 

power. 

History:    Enacted  March  12,  1872. 


TERM  OP  OFFICE. 

1.  Constitutional  law — Statute  fixing  term  of 

office. 

2.  Office   and    employment  —  Distinction    be- 

tween. 

3.  Same — Power  to  create  an  indefinite  num- 

ber of  public  officers. 

4.  Bemoval  of  appointee — Governor  can   not 

make. 


See  constitution  of  California,  art.  XX, 
1 16,  1  Henningr's  General  Laws,  3d  ed.,  p. 

cii. 

As  to  when  deputy  mar  met  In  name  of 
•iter  death  of  principal,  see,  ante,  8  865, 
note  par.  3. 

-What    IS*    and    how    distinguished 


from  mere  employment. — See  note  73  Am. 
Dec.   179. 

What  acts  of  officers  are  and  what  are 
not  official. — See  note  6  Am.  St.  Rep.  130. 

Who  are  public  officers. — See  notes  17 
L.  R.  A.  243,  36  L.  R.  A.   (N.  S.)   882. 

1.  Constitutional     law.  —  Statute     fixing; 

term  of  office  at  five  years  is  Invalid  and 
leaves  term  at  pleasure  of  appointing:  pow- 
er. Clause  is  wholly  void;  not  merely  void 
as  to  excess  over  four  years. — People  v. 
Perry,  79  Cal.  105,  114.  31  Pac.  423. 

2.  Office  and  employment  —  Distinction 
between. — An  office  is  created  by  statute 
authorizing:  appointment  of  physician  ioi- 
county  hospital,  fixing;  term  for  which  he 
shall  be  appointed,  providing*  for  his  salary 


PoL  C— 18 


278 


§870 


HOLDING   OVER   UNTIL.   SUCCESSOR  QUALIFIED. 
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and  prescribing:  his  duties. — People  ex  reL 
Flint  v.  Harrington,  68  Cal.  267,  260. 

S.  Same— Power  to  create  an  Indefinite 
number  of  public  officers  with  varying:  du- 
ties and  compensation  can  not  be  delegated 
to  board  of  supervisors,  and  therefore  phy- 
sician employed  by  board  of  supervisors  to 
treat  indigent  sick  of  county  is  not  an  offi- 
cer but  mere  employee  of  board. — People  v. 
Wheeler,  136  Cal.  662,  655,  69  Pac.  485; 
People  v.  Shearer,  143  Cal.  66,  68,  62  Pac. 
813. 

4.  Removal  of  appointee-— Governor  can 
not  make. — Removal  from  office  can  not  be 
made  by  the  governor  of  an  officer  ap- 
pointed by  him,  where  duration  of  office  is 
fixed  by  law  creating  It,  and  where  there 


is  provision  for  removal  during  time  lim- 
ited for  continuance  of  office.  Provision  of 
law  that  an  office  shall  be  held  during 
pleasure  of  authority  making  appointment 
obviously  means  that  in  an  office  the  term 
of  which  is  not  fixed  by  law  the  Incumbent 
may  be  removed  at  pleasure  of  appointing 
power,  but  where  tenure  is  defined,  then 
officer  shall  hold  for  his  full  term.  The 
language  "where  the  duration  is  not  pro- 
vided by  law  shall  hold  at  the  pleasure  of 
the  authority  making  the  appointment/*  is 
to  be  taken  In  negative  sense  when  dura- 
tion has  been  provided,  and  rule  expressio 
unius  est  exclusio  alterlus  must  govern. — 
People  ex  reL  Finlay  t.  Jewett,  6  CaL  281, 
298. 


§879.  HOLDING  OVER  UNTIL  SUCCESSOR  IS  QUALIFIED.  Every 
officer  must  continue  to  discharge  the  duties  of  his  office,  although  his  term 
has  expired,  until  his  successor  has  qualified. 

History:   Enacted  March  12,  1872. 


HOLDING  OVER  APTEB  TERM 
EXPIRED. 

1, 2.  Applies  to  what  officers. 

3.  Appointive  office — Not  held  until  elec- 
tion. 

4-  6.  Appointment  requiring  consent  of  sen- 
ate. 

7-  9.  Constitution  —  Provisions  prohibiting 
longer  term  than  four  years  not  vio- 
lated. 

10.  Same — Second  term  prohibited. 

11, 12.  Death  of  officer  elect. 

13,14.  Failure  to  hold  election. 

15.  Failure  of  election — Tie  vote. 

16.  Failure  to  qualify — By  person  elected. 

17-  20.  Not    a   new   term — Extension    of   old 
term. 

21.  Same — Right  to  hold  until  successor  is 

legally  elected  and  qualified. 

22.  "Qualify,"  definition  of. 
23-  25.  Rule  founded  on  necessity. 

26.  Temporary  incumbent  only. 

27.  Term  not  revived — By  subsequent  dis- 

ability of  successor. 

28,  29.  Term  may  be  precise  and  limited. 
30.  Void  appointment  of  successor. 

As  to  wkei  deputy  may  act  la  ian«  of 
after  death  of  principal,  see,  ante,  §  865, 
note  par.  3. 

Resignation  of  officer. — See,  post,  §  995 
and   note. 

When  a  vacancy  la  office  exists. — See, 
post,  996  and  note. 

1.  Applies  to  what  officer*. — This  provi- 
sion applies  not  only  to  one  whose  term 
has  expired,  but  as  well  where  the  incum- 
bency is  ended  by  resignation,  the  contin- 
uance in  office  being:  regarded  as  temporary. 


— People  ex  rel.  Attorney-General  v.  liana. 
SO  Cal.  App.  424,  159  Pac.  191. 

2.  This  section  does  not  in  terms  give 
authority  to  incumbent  of  an  office  to  hold 
same  after  his  term  has  expired,  but  mere- 
ly imposes  certain  duties  upon  him  when- 
ever -he  is  authorized  to  hold  over  after 
expiration  of  his  term.  There  are  many  of- 
fices, especially  those  created  by  legisla- 
ture. In  which  incumbent  is  authorized  to 
hold  office  until  election  and  qualification 
of  his  successor,  and  full  effect  can  be 
given  to  section  879  by  limiting  provision 
to  such  officers,  but  when  term  of  office  Is 
fixed  by  constitution  in  definite  and  precise 
language,  as  it  is  in  case  of  judges  of  su- 
perior court,  it  is  not  competent  for  legis- 
lature to  extend  that  term.  —  People  ▼. 
Campbell,  188  Cal.  11,  16,  70  Pac.  918. 

S.  Appointive  office— Not  held  until  elec- 
tion.— Provision  of  statute  that  an  officer 
shall  be  appointed  by  governor  and  shall 
hold  his  office  for  term  of  four  years  and 
until  his  successor  Is  elected  and  qualified, 
does  not  authorize  appointee  of  governor  to 
hold  office  until  his  successor  has  been 
elected  by  the  people,  there  being  no  stat- 
ute that  office  shall  be  filled  by  election. 
Statute  should  be  construed  that  at  expira- 
tion of  term  of  four  years  right  of  governor 
to  appoint  successor  of  first  incumbent  Is 
same  as  for  original  appointment. — People 
v.  Knight,  116  Cal.   108,   109,   47   Pac.   925. 

4.  Appointment  requiring  consent  of  mb- 
•te. — Incumbent  of  appointive  office  requir- 
ing consent  of  senate  to  an  appointment  Is 
continued  in  office  after  expiration  of  his 
term  until  his-  successor  be  appointed  and 
qualified  by  virtue  of  this  section,  and  there 
is  no  vacancy  In  such  sense  which  would 
authorize  governor  to  fill  It  without  consent 
of  senate  first  had. — People  ex  rel.  Park. in* 
son  v.  Bissell,  49  CaL  407,  411,  412. 
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HOLDING   OVER   AFTER   TERM   EXPIRED. 
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5.  Term  of  person  appointed  by  governor 
to  fill  office,  provided  by  section  1000,  post, 
holds  only  until  adjournment  of  next  ses- 
sion of  legislature,  and  expires  upon  ad- 
journment of  next  session  of  legislature, 
and  his  successor  may  take  his  place;  but 
If  no  successor  has  been  appointed,  then 
incumbent  shall  continue  to  discharge  du- 
ties of  office  as  provided  by  this  section, 
and  no  vacancy  exists,  as  governor  is  au- 
thorised to  All  It  by  appointment  of  suc- 
cessor.— People  v.  Tyrrell,  87  Cal.  475.  473* 
25  Pac  684. 

4.  Appointee  of  governor  to  fill  vacancy 
In  an  office  provided  to  be  filled  by  appoint- 
ment of  governor,  with  consent  of  senate, 
for  term  of  four  years  and  until  successor 
of  officer  be  appointed  and  "qualified,"  and 
in  case  of  vacancy  governor  shall  fill  by 
appointment  until  next  meeting  of  legisla- 
ture, appointee  to  fill  vacancy  when  legis- 
lature not  in  session,  holds  over  where  gov- 
ernor makes  no  appointment  with  consent 
of  senate  at  next  meeting  of  legislature, 
and  there  Is  no  vacancy  In  office  so  as  to 
bring  Into  operation  authority  of  governor 
to  fill  vacancy. — State  ex4  rel.  Richardson 
y.  Henderson,  4  Wyo.  535,  85  Pac.  517. 

7.  Constitution  —  Provisions  prohibiting 
leager  term  than  four  years  not  violated. — 

Constitutional  provision  not  violated. — This 
section  Is  not  In  conflict  with  provision  of 
constitution  that  duration  of  any  office  not 
provided  for  by  constitution  may  be  de- 
clared by  law,  but  in  such  case  shall  not 
exceed  four  years.  This  does  not  mean  of- 
fice shall  cease  to  exist  after  constitutional 
limit  has  expired,  but  word  "duration" 
means  the  term  which  may  be  fixed  as 
limit  beyond  which  incumbent's  right  by 
election  or  appointment  shall  not  extend, 
but  notwithstanding  incumbent's  term  be 
at  an  end  by  lapse  of  time  he  may  remain 
In  exercise  of  duties  of  office  as  Its  locum 
tenens  until  his  successor  Is  elected  or 
appointed.  He  then  holds  position  not  as 
incumbent  by  election  or  appointment,  but 
because  public  necessities  require  that  office 
shall  not  be  without  person  In  its  posses- 
sion having  authority  to  perform  duties 
pertaining  to  It  This  continuance  is  not 
an  extension  of  term;  It  is  expressly  lim- 
ited; an  incumbenoy  by  sufferance  for 
public  convenience  and  subject  to  be  deter- 
mined whenever  proper  authorities  may  act 
effectively. — People  ex  reL  Madden  v.  Strat- 
ton.   28  CaL  882,   388,  389. 

8.  Constitutional  provision  that  no  term 
of  office  created  by  legislature  shall  exceed 
four  years  does  not  forbid  holding  over 
until  successor  has  been  chosen  and  quali- 
fied. It  merely  limits  Incumbent's  term  by 
election  or  appointment. — People  v.  Ed- 
wards, 93  CaL   158,   158,   28  Pac.   831. 

9.  Constitutional  provision  inhibiting 
creation  of  longer  term  of  office  than  four 
years  is  not  violated  by  provision  that  of- 
ficers hold  over  until  their  successors  are 
elected  and    qualified. — Slpe    v.    People    ex 


rel.  Milliken,  26  Colo.  127,  56  Pac.  571;  State 
ex  rel.  Wagner  v.  Compson,  34  Ore.  25,  54 
Pac.  349. 

10.  Same  — Second      term     prohibited.-— 

Where  constitution  prohibits  second  term, 
officer  will  hold  over  until  successor  Is  qual- 
ified, such  being  simply  prolongation  of  old 
term. — Carr  ▼.  Wilson,  32  W.  Va.  419,  3 
I*   R.   A.    64,    9   S.    E.    31. 

11.  Death  of  officer  elect. — Where  an  of- 
ficer dies  between  date  of  his  election  and 
time  appointed  for  his  going  into  office, 
term  of  incumbent  ceases  at  latter  time 
and  he  acquires  no  right  to  a  fixed  and 
definite  new  term  or  tenure,  but  merely  to 
a  holding  of  office  until  a  proper  person  be 
appointed  and  qualified  to  fill  vacancy. — 
People  v.  Ward,  107  CaL  236,  289,  40  Pac. 
538. 

12.  Death  of  an  officer  after  his  elec- 
tion and  qualification  and  before  expiration 
of  incumbent's  term  of  office  creates  vacan- 
cy after  expiration  of  term  for  which  in- 
cumbent was  elected.  Election  and  quali- 
fication of  successor  terminated  term  of 
incumbent  and  devested  him  of  his  contin- 
gent term  in  case  no  successor  should  be 
elected  or  qualified,  and  death  of  successor 
elected  conferred  no  new  right  upon  incum- 
bent.— State  ex  rel.  Johnson  v.  Albert,  55 
Kan.  154,  40  Pac.  286. 

IS.  Failure  to  hold  election  does  not  cre- 
ate such  vacancy  as  authorizes  governor  to 
fill  office  by  appointment.  There  is  nothing 
In  law  or  in  reason  in  absense  of  express 
statutory  provisions  which  requires  that  In- 
cumbent should  be  supplanted  by  appointees 
in  whose  selection  people  have  no  voice. — 
Treadwell  v.  Yolo  Co.,   62   Cal.   663,   570. 

14.  Under  provision  that  an  officer  shall 
hold  until  his  successor  be  elected  and  qual- 
ified, one  holding  by  appointment  will  hold 
for  succeeding  term  in  case  no  election  oc- 
curs at  time  appointed. — People  v.  Hardy 
8   Utah   68,   29   Pac.   1118,   1119. 

15.  Failure     of     election  — -  Tie      vote.  — 

Where  tie  vote  prevents  election  of  succes- 
sor incumbent  holds  over  under  his  former 
commission. — Meyer  v.  Culver,  4  Ariz.  145, 
86  Pac.  984. 

16.  Failure  to  qualify— By  person  elected 

to  office  leaves  vacancy  which  may  be  filled 
by  proper  appointment,  but  until  such  ap- 
pointment be  made  Incumbent  is  entitled  to 
office  by  virtue  of  this  section. — French  v. 
County  of  Santa  Clara,  69  Cal.  519,  520,  11 
Pac.  80. 

17.  Not  a  new  term— Extension  of  old 
term. — Where  term  of  office  is  fixed  and 
determined,  provision  requiring  officer  to 
continue  to  discharge  duties  of  his  office, 
although  his  term  has  expired,  until  his 
successor  has  qualified,  adds  an  additional 
contingency  and  defeaslbillty  to  term  orig- 
inally fixed,  and  excludes  the  possibility 
of  vacancy  and,  consequently,  power  of  ap- 
pointment, except  in  case  of  death,  resigna- 
tion, or  like,  and  therefore  offices  to  which 


|87t 


HOLDING   OVER  AFTER   TERM   EXPIRED* 


[Pt.  III.  Tit.  I. 


Section  applies  are  held  by  same  title  or  by 
as  high  and  lawful  tenure,  after  prescribed 
term  until  election  and  qualification  of  a 
successor  as  before  and  during;  such  term. — 
People  v.  Edwards,  93  Cal.  153,  166,  28  Pac. 
831. 

18.  Where  incumbent  continues  to  dis- 
charge duties  of  his  office  after  expiration 
of  his  term  it  is  not  new  term,  but  con- 
tinuation in  effect  of  term  under  which  he 
entered  office,  and  sureties  upon  his  bond 
are  liable  for  any  official  delinquency  oc- 
curring: while  he  thus  holds  over  his  term* 
to  same  extent  as  though  delinquency  had 
occurred  during:  term  for  which  he  was 
elected. — People  v.  Hammond,  109  Cal.  384, 
889,  42  Pac.  36. 

19.  Act  changing  time  for  holding:  elec- 
tion for  county  officers  is  not  unconstitu- 
tional because  If  read  with  this  section  it 
would  operate  to  extend  term  of  Incumbent. 
— Treadwell  v.  Yolo  Co.,  62  Cal.  363,  865. 

20.  Section  not  unconstitutional  as  ex- 
tending term  of  an  officer  beyond  period 
for  which  he  is  elected  or  appointed.  It 
applies  only  to  officers  elected  or  appointed 
after  Its  enactment  and  does  not  extend 
their  term  but  forms  part  of  law  which  es- 
tablishes it.  They  are  elected  or  appointed 
In  view  of  possible  event  that  their  suc- 
cessors may  not  qualify  within  definite  pe- 
riod which  constitutes  the  term.  In  case 
successor  shall  so  qualify,  when  read  in 
connection  with  other  provisions  of  code 
relating  to  terms  of  office,  It  is  to  be  read 
in  connection  with  the  provision  that  each 
officer  Is  elected  or  appointed  for  definite 
period  and  such  additional  time,  if  any,  as 
may  elapse  between  expiration  of  definite 
period  and  qualification  of  his  successor 
(dis.  op.). — Treadwell  v.  Yolo  Co.,  62  Cal. 
563,   567. 

21.  Same— Right  to  hold  over  until  me* 
censor  Is  legally  elected  and  qualified  Is  as 

much  part  of  term  of  office  as  regular  pe- 
riod prescribed  by  statute,  so  that  length 
of  term  depends  upon  election  of  successor. 
— People  v.  Hardy,  8  Utah  68,  29  Pac.  1118, 
1119. 

_  m 

As  to  officer*  holding  over  until  their  suc- 
cessors be  elected  and  qualified. — Authori- 
ties collected  and  reviewed  in  People  ex  reL 
Stratton  v.  Oulton,  28  CaL  44,  45,  52. 

Liability  on  official  bond  while  officer 
holding  over. — See  note  85  L.  R.  A.  88. 

22.  "Qualify"  as  used  in  this  section  has 
well-defined  meaning.  It  means  to  take 
such  steps  as  statute  requires  before  per- 
son elected  or  appointed  to  an  office  Is  al- 
lowed to  enter  on  discharge  of  his  duties, 
as  to  file  sufficient  bond  and  take  and  sub- 
scribe official  oath,  etc. — State  ex  rel.  John- 
son v.  Albert  65  Kan.  154,  40  Pac.  286,  287. 

23.  Role  founded  on  necessity.  —  Rule 
that  an  officer  will  not  be  considered  out  of 
office  merely  by  limitation  of  his  term  is 
founded  upon  necessity  to  prevent  vexa- 
tious embarrassment  In  public  service.     In 


absence  of  statute  authorising  or  requiring 
him  to  hold  until  qualification  of  his  suc- 
cessor, a  vacancy  would  occur  upon  expira- 
tion of  his  term,  but  notwithstanding  law 
for  public  convenience  empowers  him  to 
continue  to  occupy  office,  by  so  holding  over 
he  acquires  no  right  to  new  fixed  and  def- 
inite term.  He  Is  make-shift  merely,  locum 
tenens,  temporarily  filling  public  office, 
which  it  is  not  expedient  to  permit  to  stand 
without  incumbent. — People  v.  Ward,  107 
Cal.   236,   239,   40  Pac.   538. 

24.  Appointing  power  given  governor  Is 
to  prevent  public  Inconvenience  from  want 
of  party  authorised  to  discharge  duty  of 
public  office,  and  when  there  is  party  ex- 
pressly authorized  to  discharge  those  duties 
temporarily  until  power  upon  whom  duty 
of  election  or  appointment  is  devolved  can 
regularly  act  there  Is  no  occasion  for  call- 
ing into  exercise  this  extraordinary  power 
vested  in  governor.  It  is  more  proper  that 
officers  elected  by  people  should  hold  over 
than  that  their  duties  should  devolve  upon, 
those  in  whose  selection  people  have  had 
no  voice. — People  ex  rel.  Baird  v.  Til  ton,  37 
Cal.  614,  621.  622ft 

25.  No  vacancy  in  an  office  occurs  so 
long  as  person  elected  or  appointed  to  fill 
it  continues  to  discharge  duties  pertaining- 
to  it.  The  reason  Is  that  "every  officer 
must  continue  to  discharge  duties  of  his 
office,  although  his  term  has  expired,  until 
his  successor  is  elected  and  qualified." — 
People  ex  rel.  Hinton  v.  Hammond,  66  Cal. 
654,  657,  6  Pac.  741. 

20.     Temporary      Incumbent      only.  —  One 

who  continues  to  discharge  the  duties  of  an 
office  under  this  section  does  not  thereby 
acquire  any  right  to  a  new  fl«£d  or  definite 
term.  He  is  a  temporary  incumbent  locum 
tenens  by  virtue  of  public  necessity  until 
the  place  can  be  regularly  filled. — People  v. 
Nye,  9  Cal.  App.  148,   161,  98   Pac.   241. 

27.  Term  not  revived— By  sabseqnem* 
disability  of  successor. — Election,  qualifica- 
tion, and  entry  into  office  of  successor  ter- 
minates term  of  incumbent,  and  if  it  be 
afterwards  determined  that  successor  was 
not  eligible  to  office  it  does  not  revive 
right  of  the  former  incumbent,  but  a  vacan- 
cy in  the  office  exists  (McFarland,  J.,  dis. 
op.). — People  ex  rel.  Drew  v.  Rodgers.  IIS 
Cal.  393,  396,  46  Pac.  740,  50  Id.  668. 

28.  Term   may  be  precise   and   limited. — - 

Language  of  statute  may  be  such  as  to 
-show  an  intention  to  fix  and  limit  precisely 
term  of  officer  so  that  at  particular  time 
his  authority  will  cease,  although  absolute 
vacancy  and  absence  of  authority  will  re- 
sult therefrom,  but  unless  such  intention 
appears  officer  is  entitled  to  exercise  func- 
tions of  office  until  another  person  is  quali- 
fied to  assume  them. — People  ex  rel.  Par- 
sons v.  Edwards,  93  Cal.  153,  158,  28  Pac. 
831 

29.  Superior  judge  not  being  entitled    to 
hold  office  after  his  term  has  expired,  office 
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thereupon   becomes   vacant  and   Incumbent  pervisor  by  virtue  of  this  section  continue* 

is  thereafter  unlawfully  holding  office  and  to  hold  his  office  after  expiration  of  term 

will  be  removed  by  an  action  of  quo  war-  for  which  he  was  appointed  until  his  suo- 

ranto.— People  ex  rel.  Bledsoe  v.  Campbell*  ceBsor  is  duly  appointed  and  qualified,  not- 

188  CaL  11,  16,  70  Pac.  918.  withstanding  void  appointment  to  fill  office. 

MV    Veld  aooolntment  of  ■aooossor     fln  "-Myers  v.  Alameda  Co.,  60  Cal.  287/288. 


ARTICLE  V. 

NOMINATIONS  AND  COMMISSIONS  OF  OFFICEB& 

» 

I  899.  Nominations  to  senate  must  be  in  writing* 

|  890.  Resolution  of  concurrence. 

f  891.  Commissions  by  the  governor. 

I  892.  Form  of  commissions, 

{  893.  Other  commissions. 

1 894.  Appointment  of  deputies,  etc.,  how  made. 

§  889.  NOMINATIONS  TO  SENATE  MUST  BE  IN  WETTING.  Nomina- 
tions made  by  the  governor  to  the  senate  must  be  in  writing,  designating  the 
residence  of  the  nominee  and  the  office  for  which  he  is  nominated. 

History:   Enacted  March  12,  1872: 

§  880.  RESOLUTION  OF  CONCURRENCE.  Whenever  the  senate  concurs 
in  a  nomination,  its  secretary  must  immediately  deliver  a  copy  of  the  resolu- 
tion of  concurrence,  certified  by  the  president  and  secretary,  to  the  secretary 
of  state,  and  another  copy,  certified  by  the  secretary,  to  the  governor: 

History:   Enacted  March  12,  1872. 

§  891.  COMMISSIONS  BT  THE  GOVERNOR.  The  governor  must  commis- 
sion: 

1.  All  officers  elected  by  the  people  whose  Commissions  are  not  otherwise 
provided  for; 

2.  All  officers  elected  by  the  legislature ; 

3.  All  officers  of  the  militia ;     , 

4.  All  officers  appointed  by  the  gbvernor,  or  by  the  governor  with  the  advice 
and  consent  of  the  senate ; 

5.  United  States  senators. 

History:  Enacted  March  12,  1872/ 

COMMISSIONS.  office  in  favor  of  such  person  he  will  be  en- 

1.  Commission  not  revocable.                  *  mJf d  ***»  tak*n*  oata  <*  •*?•«*  •*•- 
v^uiu**— -  cuting  official   bond  aa  required  by  law  to 

2.  Judgment  of  quo  warranto— Equivalent  to.  ^^  upon  nimself  execution  of  office,  dls- 

3.  Same — Contra.  penses  with  necessity  of  any  certificate  or 

4.  Notice  of  appointment.  commission.     It  is  all  a  certificate  or  com- 

mission  can    be    or   ever    is.    viz.,   evidence 
r.     CMUMls*io»    la   mot    revocable    where       0f  title  of  office,  lacking  only  outward  form 
*j<rrernof  has  not  right  to  remove  from  of-       and  name;   jt  jB  |n  Bubstance  all   the   law 
Ilea. — Swing  v.  Thompson,  42  Pa.  St.  872.  requires,   and  It  is  substance,  not  form  or 

2.  Jm*a-saent  of  «no  warranto— Eejulva-  name  of  thing;,  which  should  be  regarded  In 
lest  to. — Section  806  of  Code  Civ.  Proc,  pro-  applying  remedial  statute  (dis.  op.  Beatty, 
vldlnBj  if  judgment  be  rendered  upon  right  C.  J.). — Bledsoe  v.  Colgan,  188  CaL  84,  89; 
of    •>    person   alleged   to   be   entitled    to   an       70  Pac.  924. 
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3.  Contra. — A  Judgment  quo  warranto  or 
one  entered  in  pursuance  of  section  1876 
of  Code  Civil  Procedure  in  favor  of  one 
claiming:  an  office  is  not  commission  of 
office  as  that  phrase  Is  here  used.  Com- 
mission referred  to  indicates  something:  tan- 
gible— some  paper,  some  evidence  of  title 
to  office.  It  means  that  governor  must 
commission  officers  by  Issuing  to  them  com- 


missions (Beatty,  C.  J.,  dis.  op.). — Bledsoe 
v.  Colgan,  138  Cal.  84,  36,  70  Pac.  924. 

'  4.  Notice  of  appointment*— Commissions 
must  be  issued  by  governor  to  his  appoint- 
ees to  office.  These  commissions  are  the 
only  notices  provided  to  be  given  of  their 
appointment. — People  ex  rel.  Flnigan  v. 
Perkins,  85  Cal.  609,  613,  36  Pac.  245. 


§  892.  FORM  OF  COMMISSIONS.  The  commissions  of  all  officers  commis- 
sioned by  the  governor  must  be  issued  in  the  name  of  the  people  of  this  state, 
and  must  be  signed  by  the  governor  and  attested  by  the  secretary  of  state, 
under  the  great  seal. 

History:  Enacted  March  12,  1872;  founded  upon  $14  Act  April  22, 
1863,  Stats.  1863,  p.  388. 

Bee  Const  1879,  art.  V,  1 14,  1  Henning's  General  Laws,  3d  ed.,  p.  xlvil. 

§893.  OTHER  COMMISSIONS.  The  commissions  of  all  other  officers, 
where  no  special  provision  is  made  by  law,  must  be  signed  by  the  presiding 
officer  of  the  body  or  by  the  person  making  the  appointment. 

History:    Enacted  March  12,  1872. 

§894.  APPOINTMENT  OF  DEPUTIES,  ETC.,  HOW  MADE.  The  appoint- 
ment  of  deputies,  clerks,  and  subordinate  officers,  when  not  otherwise  provided 
for,  must  be  made  in  writing,  filed  in  the  office  of  the  appointing  power  or  the 

■ 

office  of  its  clerk. 

History:    Enacted  March  12,  1872. 


Appointment  of  ftepwtles. — See,  ante*  §  876;  also,  post,  §  1431  and  notes* 
Oath  of  deputies. — See,  poBt,  §  910. 


ARTICLE  VL 

OATH  OP  OFFICE. 

1 004.  Oath,  form  of. 

1 905.  Oath  of  governor  and  lieutenant-gorernor. 

§  906.  Oath  of  members  of  the  legislature. 

§  907.  Oath  of  office,  when  taken. 

§  908.  Oath,  before  whom  taken. 

S  909.  Oath  of  office,  where  filed. 

|  910.  Oath  of  deputies,  etc 

§904.  OATH,  FORM  OF.  Before  any  officer  enters  on  the  duties  of  his 
office,  he  must  take  and  subscribe  the  following  oath: 

"I  do  swear  [or  affirm]  that  I  will  support  the  constitution  of  the  United 
States  and  the  constitution  of  the  state  of  California,  and  that  I  will  faithfully 

discharge  the  duties  of  the  office  of according  to  the  best  of  my  ability.* * 

History:    Enacted  March  12,  1872. 


OATH  OF  OFFICE. 

1.  Acts  of  officers  sworn  verbally. 

2.  Commissioners  of  reclamation  districts. 
8.  Officers  acting  ez  officio. 

4.  " Office* >  and  " public  trust." 


are 


A*    to    eoastlratfonal    provision    to  

effect,  see  Const.  1879,  art.  XX  I  3,  1  h«q. 
ning'a  General  Laws,  3d  ed.,  p.  cl. 

As  to  oath  of  deputies.  Bee.  post  I  910. 

As  to  requiring-  anr  ©the*  oath  or  ofedsuw 
atlon,  see  Const  1879,  art  XX,  (  8,  1   Hen. 
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Qlng'B  General  Laws,  3d  ed.(  p.  c!;  also 
Stats.  1901,  p.  562,  2  Henhlng's  General 
Laws,  Id  ed,,  p.  2210. 

1.  Acts  of  ofleero  sworn  verbally,  after 
being;  fully  performed  as  official  acts,  are 
not  void  because  of  failure  to  comply  strict- 
ly with  requirements  of  section.— Swamp 
Land  R.  Dist.  v.  Wilcox,  75  CaL  448,  462, 
14   Pac   843,  17   Id.   241. 


doners     of 

trleta* — Whether  commissioners  appointed 
to  assess  district  are  such  officers  as  must 
take  oath   was  raised   but  not  decided   in 


Swamp   Land    R.    Dlst.    v.    Wilcox,    75    Cal. 
448,  462,  14  Pac  843.  17  Id.  241. 

3.  Osieer  aetlas;  ex  officio  is  not  required 
to  take  separate  oath  of  office  when  not 
specially  so  required  by  act  creating;  or 
regulating  office.— People  ex  reL  Rynerson 
T.  Kelsey,  34  Cal.  470,  474. 

4.  "Oflee"  and  "public  trust"  as  used  in 
art  XI,  f  3,  Const.  1849,  prescribing;  oath  of 
office,  relate  only  to  such  duties  and  re- 
sponsibilities as  are  of  public  nature. — Ex 
parte  Yale,  24  Cal.  241,  244,  85  Am.  Dec.  62. 


§905.    OATH  OF  GOVERNOR  AND  LIEUTENANT-GOVERNOR.     The 

governor  and  lieutenant-governor  must  take  the  official  oath  in  the  presence  of 
both  houses  of  the  legislature,  in  convention  assembled,  and  an  entry  of  the 
fact  must  be  made  upon  the  journals  of  each  house. 

History:    Enacted  March  12,  1872. 


§  906.  OATH  OF  MEMBERS  OF  THE  LEGISLATURE.  Members  of  the 
legislature  may  take  the  oath  of  office  at  any  time  during  the  term  for  which 
they  were  elected. 

History:    Enacted  March  12,  1872. 


§  907.  OATH  OF  OFFICE,  WHEN  TAKEN.  Whenever  a  different  time  is 
not  prescribed  by  law,  the  oath  of  office  must  be  taken,  subscribed,  and  filed 
within  thirty  days  after  the  officer  has  taken  notice  of  his  election  or  appoint- 
ment, or  before  the  expiration  of  fifteen  days  from  the  commencement  of  his 
term  of  office,  when  no  such  notice  has  been  given. 

History:    Enacted  March  12,  1872;  amended  March  1,  1911,  Stats. 
and  Amdts.  1911,  p.  258. 


TIME  OF  FILING  OATH  OF  OFFICE. 

1, 2.  Construed  as  mandatory. 

8, 4.  Designation  of  office  in  official  oath. 

5.  Failure  to  qualify  is  refusal  to  serve. 

6.  In  ease  of  contest  of  office. 

7.  Notice  of  appointment. 

8.  Same — Issuing  commission  is  essential. 

9.  Same — Same — Appointee    having    unoffi- 

cial knowledge. 

10.  Notice  of  election. 

11.  Same — Actual  knowledge  by  officer  elect. 

12.  Same — Same — Presumption  of  knowledge. 

13.  Same — Commission  of  office. 

14.  Same — Waiver  of  notice. 

A*  tm  ttae  for  alias;  son*.  Bee,  post  8  947 
and  note. 

1.  owCml  aa  saaadatary. — The  official 
oath  and  bond  must  be  filed  within  pre- 
scribed time,  or  the  right  to  the  office  be- 
comes forfeited.— Hull  v.  Superior  Court,  68 
Cal.  174.  176;  People  ex  rel.  Flnlgan  v.  Per- 
kins. SB  Cal.  509,  611.  26  Pac.  246.  See 
Payne  ▼.  San  Francisco,  8  Cal.  122,  126, 
126. 


S.  The  requirements  of  the  Political 
Code  as  to  the  time  of  filing;  the  oath  of 
public  officers  are  mandatory  and  the  re- 
fusal or  neglect  of  an  officer  to  file  such 
oath  within  thirty  days  after  notice  of  his 
election  or  appointment  vacates  the  office. 
— Norton  v.  Lewis,  34  CaL  App.  621,  168 
Pac.  888. 

3.  Deslajaatfoa   of   offlee   Is   oflaeial   oath 

by  terms  slightly  different  from  those  used 
in  commission  Is  of  no  importance. — People 
ex  rel.  Flnlgan  v.  Perkins,  86  Cal.  609.  514, 
26  Pac.   245. 

4.  Compares  City  of  Oakland  v.  Snow, 
145  Cal.   419,  428,  78   Pac.   1060. 

5.  Failure  to  qualify  Is  refaaal  to  serve, 

and  officer  elect  who  fails  to  take  oath  in 
prescribed  time  forfeits  office. — Payne  v. 
San  Francisco,  8  Cal.  122,  126;  People  ex. 
rel.  Showers  v.  Taylor,  57  Cal.  620;  Hull  v. 
Superior  Court,  68  Cal.  174,  176;  French  v. 
County  of  Santa  Clara,  69  Cal.  519,  520,  11 
Pac.  80;  People  ex  rel.  Davidson  v.  Perry, 
79  Cal.  106,  111,  21  Pac.  423;  People  ex  rel. 
Finigan  v.  Perkins,  85  Cal.  509,  513,  26  Pac. 
246;  Adams  v.  Doyle,  139  CaL  678,  681,  73 
Pac.  582. 
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As  to  effect  of  failure  to  Me  oatb,  see, 
post,  {"  $96  and  note. 

6.  In  case  of  contest  of  oflce  this  sec- 
tion has  no  application  until  final  determin-, 
ation  of  contest. — People  ex  rel.  Culhertson 
v.  Potter,  63  Cal.  127,  128. 

7.  Notice  of  appointment. — Receipt  of 
commission  by  appointee  is  notice. — People 
ex  rel.  Flnigan  v.  Perkins,  85  Cal.  609,  618, 
26  Pac.  245. 


8.     Same— Issuing;  commission  la  essential 

to  completion  of  executive  appointment 
with  consent  of  senate,  and  appointee  need 
not  qualify  until  after  it  has  been  issued. — 
People  ex  rel.  Laine  v.  Tyrrell,  87  Cal.  475, 
479,  25  Pac.  684. 


9.  Same — Same— Appointee  Marina;  unof- 
ficial knowledge  of  his  appointment  by  gov- 
ernor must  qualify  within  fifteen  days  after 
issuance  of  commission. — People  ex  rel.  Fin- 
igran  v.  Perkins,  85  Cal.  509,  518,  26  Pac.  245. 

10.  Notice  of  election. — In  cases  of  elec- 
tions, the  commissions  or  certificates  of 
election  of  state  and  county  officers  elect 
except  governor  and  lieutenant-governor, 
are  only  official  notices  that  are  provided. 
— People  ex  rel.  Finigan  v.  Perkins,  85  Cal. 
509,  512,  26  Pac.  246;  People  ex  rel.  Barker 
v.  Shaver,  127  Cal.  347,  •860,  59  Pac.  784; 
Wilson  v.  Fisher,  148  Cal.  13,  82  Pac.  421. 

Aa    to    proper   ofllcial   to    give    notice    to 


onleer  elect,  see,  ante,  f  8  891,  898;  also,  post, 
S3  1284,  1291,  1296  and  notes. 

11.  Same— Actual  knowledge  by  omeer 
elect  is  not  equivalent  to  notice;  Mb  acts  in 
filing;  insufficient  oath  and  bond  do  not  pre- 
clude him  from  filing  proper  papers  at  any 
time  before  expiration  of  fifteen  days  from 
commencement  of  term  if  official  notice  has 
not  been  given  to  him. — People  ex  rel.  Bar- 
ker v.  Shaver,  127  Cal.  347,  350,  69  Pac.  784. 


12.  Same— Same— Presumption  of  knowl- 
edge.— Officer  elected  at  general  or  special 
election  is  presumed  to  know  result,  when 
legally  declared,  and  If  no  other  notice  has 
been  given  him,  must  qualify  within  fifteen 
days  after  his  term  of  office  begins. — People 
ex  rel.  Finigan  v.  Perkins,  85  Cal.  509,  513, 
26  Pac.  245. 


18.  Same— Commission  of  omee  means 
certificate  of  election,  or  commission  issued 
by  appointing  power.  Judgment  of  trial 
court  In  case  of  election  contest  is  not  com- 
mission.— Bledsoe  v.  Colgan,  188  Cal.  34,  36, 
70  Pac.  924. 

14.  Same— Waiver  of  notice. — Issuing  of 
commission  Is  mode  prescribed  for  orderly 
announcement  of  result  of  election,  is  part 
of  machinery  of  election,  and  such  official 
notice  can  not  be  waived  by  officer  elect. — 
People  ex  rel.  Barker  v.  Shaver,  127  CaL 
247,  850,  59  Pac.  784. 


§  908.    OATH,  BEFORE  WHOM  TAKEN.   Except  when  otherwise  provided, 
the  oath  may  be  taken  before  any  officer  authorized  to  administer  oaths. 

History:    Enacted  March  12,  1872. 


1.  Qualification  must  be  before 
officer  and  can  not  be  made  before  mayor 
of  city  or  other'  official  not  empowered  to 
administer  oaths. — Payne  v.  San  Francisco, 
3  Cal.  122,  127. 


As  to  atatalstrattosi  of  oaths,  see  Kerr's 
Cyc.  Code  Civ'  Proc.,  2d  ed.t  81  2093-2097 
and  notes. 

As  to  form  of  oath  of  office*  see  Const. 
1879,  art  XX,  f  3,  1  Henningr's  General 
Laws,  3d  ed.,  p.  cL 


§  909.  OATH  OF  OFFICE,  WHERE  FILED.  Every  oath  of  office  certified 
by  the  officer  before  whom  the  same  was  taken,  must  be  filed  within  the  time 
required  by  law,  except  when  otherwise  specially  provided,  as  follows : 

1.  The  oath  of  all  officers  whose  authority  is  not  limited  to  any  particular 
county,  in  the  office  of  the  secretary  of  state.  • 

2.  The  oath  of  all  officers,  elected  or  appointed  for  any  county,  and  of  all 
officers  whose  duties  are  local,  or  whose  residence  in  any  particular  county  is 
prescribed  by  law,  in  the  offices  of  the  clerks  of  their  respective  counties. 

♦ 

3.  Each  judge  of  a  superior  court  and  county  clerk  must,  as  soon  as  he  has 
taken  and  subscribed  his  official  oath,  file  a  copy  thereof,  signed  with  his  own 
proper  signature,  in  the  office  of  the  secretary  of  state. 

History:  Enacted  March  12,  1872;  amended  March  30,  1878,  Code 
Amdts.  1877-8,  p.  25;  April  3,  1880,  Code  Amdts.  1880  (PoL  C.  pt.)v  p. 
20. 


Cfc.  VII,  art.  VII.]       DISQUALIFICATION  BY  CONTRACTUAL  INTEREST. 


f  ft  910, 990 


OATHS  OF  DEPUTIES,  ETC. 

1.  Commissioners  of  reclamation  districts. 

2.  Member  of  board  of  health  of  San  Fran- 

cisco. 

As  to  place  for  fllln*;  bonds,  see,  post, 
19  948,  949,  950,  986  and  notes. 

As  to  vacancy  because  of  fallare  to  file 
oath,  Bee,  post,  f  996  and  note. 

1.  Commissioners  of  reclamation  dis- 
trict*.— Whether  commissioners  appointed 
to   assess  district  are  such  officers  as  con- 


templated by  this  section  was  raised  but 
not  decided  in  Swamp  Land  R.  Dist.  v. 
Wilcox,  75  Cal.  443,  452,  14  Pac.  843,  17  Id. 
241. 

2.  Member  of  board  of  aealtb  of  San 
Francisco  is  an  officer  required  to  reside  in 
city  and  county  of  San  Francisco,  but  his 
duties  are  not  limited  to  that  county.  Fil- 
ing his  certified  oath  with  the  secretary  of 
state  is  sufficient  compliance  with  section, 
which  Is  ambiguous. — People  ex  rel.  David- 
son v.  Perry,  79  Cal.  105,  21  Pac.  423. 


§910.  OATH  OF  DEPUTIES,  ETC.  Deputies,  clerks,  and  subordinate 
officers  must,  within  ten  days  after  receiving  notice  of  their  appointment,  take 
and  file  an  oath  in  the  manner  required  of  their  principals. 

History:    Enacted  March  12,  1872. 

As  to  appointment  off  deputies,  see,  ante.  As  to  form  of  oata,  see,  ante,   8  904  and 

18  876,   894;  also,  post,   8  4118  and  notes.  note. 

As  to  bonds  of  depntles,  see,  post,   |  985  An  to  notice,  and  manner  of  Alias;  oath, 

and  note.  see,  ante,  8  907  and  note. 


ARTICLE  VH. 

PEOHIBITIONS  APPLICABLE  TO  CERTAIN  OFFICERS. 

{  920.  Certain  officers  not  to  be  interested  in  contracts. 

|  921.  No  purchasers  or  vendors  at  certain  sales. 

I  922.  Contracts  in  violation,  voidable. 

1 923.  Certain  officers  prohibited   from  dealing  in  scrip,  etc 

S  924.  Auditing  officers,  duties  of. 

§925.  Treasurer,  duties  of. 

§  926.  When  settlements  must  be  withheld. 


§  920.    CERTAIN  OFFICERS  NOT  TO  BE  INTERESTED  IN  CONTRACTS. 

Members  of  the  legislature,  state,  county,  city,  and  township  officers,  must  not 

be  interested  in  any  contract  made  by  .them  in  their  official  capacity,  or  by  any 

body  or  board  of  which  they  are  members. 

History:    Enacted  March  12,  1872,  founded  on  f  1  Act  May  1,  1851, 
Stats.  1851,  p.  522. 

DISQUALIFICATION  BY  CONTRACTUAL 

INTEREST. 

1.  Contract  by  elerk  of  board  of  supervi- 

sors. 

2.  Eligibility  and  disqualifications  of  eon- 

tractors. 

3, 4.  Implied  contracts. 

5.  Same — Exceptions. 

6.  Public  policy. 

7.  Same— Bights  of  public  are  superior. 

Am  to  other  offense*  by  officer*,  Intoxica- 
tion, see  2  Hennlng's  General  Laws,  3d  ed.v 
p.  2210;  violation  of  purity  of  elections  law, 
1.  fTennlnar's  General  Laws,  Sd  ed.,  p.  619. 

As  to  penalty  for  violation,  see  Kerr's 
<*yc.   Pen.  Code,  id  ed.,  I  71  and  no  to. 


An  to  pledarlnn*  enndldntes,  see  Kerr's  Cye. 
Pen.  Code,  2d  ed.,  {  65  and  note. 

A*  to  removal  for  corruption  in  office,  see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  $  768  et  seq. 
and  notes. 

1.  Contract  by  elerk  of  board  of  super- 
vloors  to  collect  money  from  state  for 
county  is  void  as  being;  against  public  pol- 
icy.— Power  v.  May.  114  Cal.  207,  210,  46 
Pac.  6;  County  of  Humboldt  v.  Stern,  136 
Cal.  6S,   66,   68  Pac.  324. 


Ao  to  ancb  contracts  being;  i 
able,  see  brief  52  L.  R.  A.  518. 


>ld< 


ft.  Bllprlblllty  and  disqualification*  of 
contractors,  as  defined  in  sections  920  and 
922  of  this  code  and  by  Municipal  Corpora- 
tion Act  of  188*,  section  628,  If  affected  at 
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all  by  section  8  of  Street  Law  of  1885,  it  is 
only  on  incidental  contingency,  which  cre- 
ates an  exception. — C apron  v.  Hitchcock,  98 
Gal.   487,   438,   88   Pac.   431. 

S.  Implied  contract*  are  Included  within 
provisions  of  this  section. — Berka  v.  Wood- 
ward, 125  Cal.  119,  128,  73  Am.  St.  Rep.  81, 
45  L.  R.  A.  420,  57  Pac.  777;  Sims  v.  Petalu- 
ma  G.  L.  Co.,  181  Cal.  656,  660,  63  Pac  1011. 

4.  Compare i     Capital  Gas  Co.  v.  Young;, 

109  Cal.  140,  144,  29  L  R.  A.  463,  41  Pac. 
869. 

5.  Same— Exception*. — Gas  company  re- 
quired by  law  to  furnish  municipality  with 
gas,  upon  demand,  may  recover  from  city 
reasonable  value  thereof,  notwithstanding* 
that  president  of  g*as  company  is  also  mayor 
of  municipality. — Capital  Gas  Co.  v.  Young*, 
109  Cal.  140,  144,  29  L.  R.  A.  468,  41  Pac. 
869. 


*.  Pablle  poller* — Public  officer  can  not 
be  permitted  to  place  himself  in  situation 
where  his  personal  interest  will  conflict 
With  faithful  performance  of  his  duty.  It 
matters  not  how  fair  contract  may  be,  law 
will  not  suffer  him  to  occupy  a  position 
so  equivocal  and  so  fraught  with  tempta- 
tion.— Power  ▼..  May,  114  Cal.  207,  210,  4f 
Pac.  6;  Berka  v.  Woodward,  125  Cal.  119. 
128,  73  Am.  St.  Rep.  81,  45  L,  R.  A.  420, 
£7  Pac  777;  Capital  Gas  Co.  v.  Young*,  109 
Cal.  140,  148,  29  L.  R.  A.  463,  41  Pac.  869. 
TAi  to  pablle  policy,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  1607,  note  par.  6,  and  8  1608. 
note  pars  18,  et  seq. 

7.     Same— Right*  of  public   are   superior 

to  considerations  of  private  justice,  and 
parties  to  illegal  contract  will  be  left  in 
situation  In  which  law  finds  them. — Berka, 
v.  Woodward,  125  Cal.  119,  127,  73  Am.  St. 
Rep.  81,  45  U  R.  A.  420,  57  Pac.  777. 


§921.  NO  PURCHASERS  OR  VENDORS  AT  CERTAIN  SALES.  State, 
county,  township,  and  city  officers  must  not  be  purchasers  at  any  sale  nor  ven- 
dors at  any  purchase  made  by  them  in  their  official  capacity. 

History:    Enacted  March  12,  1872,  founded  upon  Act  May  1,  1851* 
Stats.  1851,  p.  522. 

A*  to  penalty  for  violation,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  71  and  note. 


§  922.  CONTRACTS  IN  VIOLATION,  VOIDABLE.  Every  contract  made 
in  violation  of  any  of  the  provisions  of  the  two  preceding  sections  may  be 
avoided  at  the  instance  of  any  party  except  the  officer  interested  therein. 

History:    Enacted  March  12,  1872. 


1.     Contracts     not     expressly     prohibited 

nor  pronounced  void  by  statute  will.  If 
founded  on  act  for  which  statute  pro- 
nounces a  penalty,  be  void. — Berka  v. 
Woodward.  125  Cal.  119,  127,  78  Am.  St. 
Rep.  81,  45  L.  R.  A.  420,  57  Pac.  777. 

As  to  Implied  contracts,  see,   ante,    §  920 
and  note  pars.  8,  4. 


A*  to   lawfnl  consideration  of  contracts, 

see   Kerr's   Cyc.  Civ.  Code,   2d  ed.,   85  1607, 
1608  and  notes. 

Aa  to  penalty,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  f  71  and  note. 

As  to  want  la  not  lawful,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  S  1667  and  note. 


§  923.    CERTAIN  OFFICERS  PROHIBITED  FROM  DEALING  IN  SCRIP, 

ETC.     The  state  treasurer  and  controller,  the  several  county,  city,  or  town 

officers  of  this  state,  their  deputies  and  clerks,  are  prohibited  from  purchasing 

or  selling,  or  in  any  manner  receiving  to  their  own  use  or  benefit, or  to  the  use  or 

benefit  of  any  person  or  persons  whatever,  any  state,  county,  or  city  warrants, 

scrip,  orders,  demands,  claims,  or  other  evidences  of  indebtedness  against  the 

state,  or  any  county  or  city  thereof,  except  evidences  of  indebtedness  issued 

to  or  held  by  them  for  services  rendered  as  such  officer,  deputy,  or  clerk,  and 

evidences  of  the  funded  indebtedness  of  such  state,  city,  town,  or  corporation. 

History:   Enacted  March  12,  1872,  founded  upon  8 1  Act  May  4,  1852, 
Stats.  1852,  p.  64. 

Aa  to  penalty,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  71  and  note. 

§  924.    AUDITING  OFFICERS,  DUTIES  OF.    Every  officer  whose  duty  it  is 
to  audit  and  allow  the  accounts  of  other  state,  county,  city,  or  town  officers 
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must,  before  allowing  such  accounts,  require  each  of  such  officers  to  make  and 

file  with  him  an  affidavit  that  he  has  not  violated  any  of  the  provisions  of  this 

article. 

History:   Enacted  March  12,  1872. 


As  to  jwsudty  f •* 

note. 


mmUa*  frauftiilemc  elaim,  see  Kerr's  Cyo.  Pen.  Code,  Sd  ed.,  8  72  and 


§  925.  TREASURER,  DUTIES  OF.  Officers  charged  with  the  disbursement 
of  public  moneys  must  not  pay  any  warrant  or  other  evidence  of  indebtedness 
against  the  state,  county,  city,  or  town,  when  the  same  has  been  purchased, 
sold,  received,  or  transferred  contrary  to  any  of  the  provisions  of  this  article. 

History:    Enacted  March  12,  1872. 

§926.    WHEN  SETTLEMENTS  MUST  BE  WITHHELD.     Every  officer 

charged  with  the  disbursement  of  public  moneys,  who  is  informed  by  affidavit 

that  any  officer  whose  account  is  about  to  be  settled,  audited,  or  paid  by  him, 

has  violated  any  of  the  provisions  of  this  article,  must  suspend  such  settlement 

or  payment,  and  cause  such  officer  to  be  prosecuted  for  such  violation,  by  the 

district  attorney  of  the  county.    In  case  there  be  judgment  for  the  defendant 

upon  such  prosecution,  the  respective  officer  may  proceed  to  settle,  audit,  or 

pay  such  account  as  if  no  such  affidavit  had  been  filed. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  14. 


ARTICLE  Vm. 

SALARIES  OF  OFFICERS  WHEN  TITLE  IS  CONTESTED. 

[This  article  is  founded  npon  Aet  March  20,  1860   (Stats.  1860,  p.  108);  the  code  has 
extended  the  provisions  of  the  act  from  "state  officers"  to  "all  officers."] 

|  936.  Election  contest.    [Salary,  payment  of.] 

1 937.  Clerk  of  court  must  certify.     [Pendency  of  suit.] 


§936.  ELECTION  CONTEST.  [SALARY,  PAYMENT  OF.]  When  the 
title  of  the  incumbent  of  any  office  in  this  state  is  contested  by  proceedings 
instituted  in  any  court  for  that  purpose,  no  warrant  can  thereafter  be  drawn 
or  paid  for  any  part  of  his  salary  until  such  proceedings  have  been  finally 
determined;  provided,  however,  that  this  section  shall  not  be  construed  to 
apply  to  any  party  to  a  contest  or  proceeding  now  pending  or  hereafter  insti- 
tuted who  holds  the  certificate  of  election  or  commission  of  office  and  discharges 
the  duties  of  the  office ;  but  such  party  shall  receive  the  salary  of  such  office, 
the  same  as  if  no  such  contest  or  proceeding  was  pending. 

History:    Enacted  March  12,  1872;  amended  March  10,  1891,  Stats. 
and  Amdts.  1891,  pp.  28,  29. 


ELECTION  CONTESTS. 

1.  Amendment  of  1891 — Effect  of. 

2.  Action  involving  title  to  office  pending. 

3.  Seme  —  Compensation  pending  contest  — 

Bight  of  incumbent. 


4.  Constitutionality. 

5.  Construction — Object  of  this  and  follow* 

ing  section. 

6.  Same — Proviso  added  by  amendment  of 

1891. 


fiftse 
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7.  Incumbent  of  office — Bules  for  determin- 

ing. 

8.  Same— Mere  physical  possession. 

9.  Same — Officer  acting  under  better  appar- 

ent legal  right. . 

10.  Lost  certificate — Contents  may  be  proved. 

11.  Officer   de   jure   only   person   entitled    to 

salary. 

12.  Same — After  judgment  against  and  pend- 

ing appeal  by. 

13.  Same — Same — Provided  appeal  be  taken 

within  ten  days. 

14.  Same — Appointee  to  vacancy. 

15.  Same — Same— Pendency    of    contest    pro- 

ceedings. 

16.  Same — Must  be  party  to  action. 

17.  Same — Salary  is  incident  to  title  to  of- 

fice. 

18.  Same — State  librarian  and  other  function- 

aries. 

19.  Procedure  on  contest. 

20.  Public  office — Right  of  de  jure  officer  to 

salary. 

21.  Reversal  of  erroneous  suspension. 

22.  Section  does  not  apply  where  there  is  no 

contest. 

1.  Amendment    of    1891— Effect    of. — The 

effect  of  the  amendment  was  to  entitle  one 
holding  the  certificate  of  election  or  com- 
mission of  the  office,  and  discharging  its 
duties,  not  only  to  receive  but  to  retain  to 
his  own  use  the  compensation  incident  to 
the  office,  and  to  this  extent  it  modifies  the 
old  rule  which  forbade  the  disbursing:  officer 
to  pay  the  salary  to  either  contestant  until 
such  time  as  the  contest  should  be  decided 
and  the  rightful  incumbent  ascertained. — 
Chubbuck  v.  Wilson,  161  Cal.  164,  60  Pac. 
524. 

2.  Action  Involving  title  to  ofllce  pend- 
ing.— Only  applicable  where  there  is  an 
action  involving  title  to  office  pending,  and 
while  pending. — Bannerman  v.  Boyle,  160 
Cal.  201,   116  Pac.   732. 


3.  Same— -Compensation  pending  content. 
—Right  of  Incumbent. — This  section  as 
amended  applies  to  any  character  of  pro- 
ceeding by  which  the  title  of  the  incumbent 
is  assailed,  and  entitles  such  incumbent  to 
the  compensation  incident  to  the  ofllce  so 
long  as  he  is  in  possession  of  a  valid  cer- 
tificate and  performs  the  duties  of  the  ofllce. 
— Chubbuck  v.  Wilson,  161  Cal.  169,  90  Pac. 
524. 

4.  Constitutionality  of  section  upheld.— 
Wilson  v.  Fisher,  140  Cal.  188,  189,  73  Pac, 
S50;  Anderson  V.  Browning,  140  Cal.  222, 
223,  73  Pac.  986. 

5.  Construction— Object  of  this  and  the 
following  section  was  to  prevent  an  in- 
truder into  any  office,  the  title  to  which  was 
In  litigation,  from  receiving  the  salary  ac- 
cruing during  the  litigation,  and  the  pro- 
vision can  not  apply  except  where  an  action 


is  pending,  involving  the  title  to  the  office. 
— Bannerman  v.  Boyle,  160  Cal.  201,  116  Pac. 
732. 

ft.  Same— Proviso  added  by  the  -amend- 
ment otj.891  did  not  enlarge  the  application 
of  this  section  so  as  to  extend  it  to  cases 
where  no  action  had  been  instituted  con- 
cerning the  title  to  the  office. — Bannerman 
v.  Boyle,  160  Cal.  201,  116  Pac.  732. 

7.  Incumbent  of  office  Rules  for  deter- 
mining discussed  in  dissenting  opinion  by 
Beatty,  C.  J.— Bledsoe  v.  Colgan,  138  Cal. 
34.  38,  70  Pac.  924.  See  Day  v.  Gunning, 
125  Cal.  627,  528,  58  Pac.  172;  Adams  v. 
Doyle,  189  Cal.  678,  681,  73  Pac.  582. 

As  to  the  Incumbency  of  nn  office  In  the 
case  of  an  appeal  from  a  Judgment  in  a 
contest  ease,  see,  post,  section  996  and  note. 

8.  Sane— Mere  physical  possession  of 
the  rooms  and  appurtenances  ordinarily 
used  In  conduct  of  office  does  not  consti- 
tute possession  of  ofllce. — Scott  v.  Sheehan. 
145  Cal.  691,  693,  79  Pac.  350. 

9.  Same— Officer  acting  under  better  ap- 
parent legal  right,  where  both  claim  to  be 
acting  as  incumbent,  will  be  recognised 
until  conflict  is  determined. — Morton  v. 
Broderick,  118   Cal.   474,  486,   50  Pac.    644. 

10.  Lost  certificate— Contents  may  be 
proved  by  parol  evidence. — People  ex  rel. 
Attorney-General  y.  Clingan,  5  Cal.  389,  390. 

11.  Officer  de  Jure  only  person  entitled  to 
salary  after  contest  is  decided. — People  ex 
rel.  Culbertson  v.  Potter,  63  Cal.  127,   128. 


12.  Same— After  Judgment  against,  and 
pending  appeal  by,  officer  holding  certifi- 
cate is  entitled  to  salary.  —  Anderson  v. 
Browning,  140  Cal.  222,  223,  73  Pac.  986. 
See  Day  v.  Gunning,  125  Cal.  527,  528,  58 
Pac.  172;  Adams  v.  Doyle,  139  Cal.  678, 
680,  73  Pac.  582. 

IS.  Same  —  Same  —  Provided  appeal  ho 
taken  within  ten  days  after  judgment  de- 
claring certificate  Invalid.  But  this  excep- 
tion applies  only  to  offices  contemplated  by 
sections  1111-1127  Code  Civil  Procedure. — 
Wilson  v.  Fisher,  148  Cal.  13,  82  Pac.  421. 

14.  Same— Appointee  to  vacancy  caused 
by  failure  of  officer  receiving  certificate  to 
qualify  is  entitled  to  salary  as  against  for- 
mer Incumbent. — Adams  v.  Doyle,  139  Cal. 
678,  681,  73  Pac.  582. 

15.  Same— Same— Pendency  of  contest 
proceedings  In  behalf  of  candidate  who  did 
not  receive  certificate  of  election  against 
holder  of  certificate  can  not  affect  title  of 
such  appointee  during  his  lawful  incum- 
bency of  office,  notwithstanding  he  was 
party  against  whom  contest  was  made  and 
who  had  failed  to  qualify  except  under  ap- 
pointment.— Adams  v.  Doyle/  189'  CaL  678, 
680,  73  Pac.  582. 


16.     Same— Must    bo    party   to    action    hi 

which  It  is  determined  that  another  is  en- 
titled to  office  and  salary  or  he  will  not  be 
bound  thereby. — People  ex  rel.  Dorsoy  v. 
Smith,  28  Cal.  21,  26. 
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17.     Same — Salary   Is   Incident   to   title  to 

•■cc  and  not  to  possession  and  perform- 
ance of  duties. — People  ex  rel.  Dorsey  v. 
Smith,  28  Cal.  21.  25;  People  ex  rel.  Strat- 
ton  v.  Oulton,  28  Cal.  44,  51;  Carroll  v. 
Sieben thaler,  37  Cal.  193,  195;  People  ex  rel. 
Culbertson  v.  Potter,  68  Cal.  127,  128; 
Burke  v.  Edgar,  67  Cal.  182, 184,  7  Pao.  488; 
Ward  v.  Marshall,  96  Cal.  155,  159,  31  Am. 
St.  Rep.  198,  30  Pac.  1113;  Marquis  v.  City 
Of  Santa  Ana,  108  Cal.  661,  667,  37  Pac.  650. 

An  to  right  of  oflleer  de  facto  to  salary, 

see.  ante,  8  220  and  note;  also,  note  13 
L.  R.  A.  178;  brief  in  37  L.  R.  A.  810. 

IK.  Same — State  librarian  and  other  civil 
fnnctlonarle*  having  custody  and  manage- 
ment of  state  property  are  governed  by 
same  rule. — People  ex  rel.  Stratton  v.  Oul- 
ton. 28  Cal.  44,  51. 

ls>.  Procedure  on  contest  is  regulated  by 
sections  1111-1127  of  Code  of  Civil. Pro- 
cedure, not  by  section  803  et  seq.  of  same 
code.  Latter  sections  provide  for  action  in 
nature  of  quo  warranto  for  usurpation  of 
office. — Day  v.  Gunning,  125  Cal.  527,  529, 
58  Pac.  172. 

An  to  contesting  elections  for  members  of 
leajlslatvre,  see,  ante,    $9  278-283. 

An  to  contesting  election  for  governor  or 
nteBtenant-go-rernor,  see,  ante,   §|  288-295. 

M-  Public  oflce— Right  of  de  Jure  oflleer 
to  nalnry. — At  common  law  the  salary  at- 


tached to  a  public  office  was  an  incident  to 
the  title  to  the  office  and  not  to  its  occupa- 
tion and  exercise,  and  in  the  absence  of 
statutory  provision  the  de  jure  officer,  upon 
recovering  possession,  had  a  right  of  action 
against  the  intruder  and  the  amount  of  the 
salary  and  fees  constituted  the  measure  of 
damages  sustained  by  him;  but  this  section, 
as  amended  in  1891,  after  having  recognized 
this  rule  from  its  adoption  to  that  time, 
changed  the  rule  so  as  to  deprive  the  de 
jure  officer  of  this  remedy  (Henshaw  and 
McFarland,  J.  J.,  dis.). — Chubbuck  v.  Wil- 
son, 151  Cal.  164,  90  Pac.  524. 

21.  Reversal  of  erroneous  suspension  en- 
titles officer  to  salary  for  time  during  which 
he  was  deprived  of  office,  notwithstanding 
that  during  suspension  duties  were  per- 
formed by  person  properly  appointed  for 
that  purpose. — Ward  v.  Marshall,  96  Cal. 
155,  159,  31  Am.  St.  Rep.  198,  30  Pac.  1113. 

23.  Section  does  not  apply  where  there 
Is  no  contest. — The  above  section  does  not 
apply  where  there  is  no  contest  whatever 
over  the  office,  and  where  the  officer  is 
acting  as  a  de  facto  officer,  although  not 
entitled  to  the  office  de  jure,  because  of 
failure  or  neglect  to  file  his  official  oath 
and  bond  within  the  80  days  required  by 
sections  907,  947  and  996,  Political  Code. — 
Norton  v.  Lewis,  34  CaL  App.  621,  168  Pac 
888. 


§  937.    CLERK  OF  COURT  MUST  CERTIFY.    [PENDENCY  OF  SUIT.] 

As  soon  as  such  proceedings  are  instituted,  the  clerk  of  the  court  in  which  they 
are  pending  must  certify  the  facts  to  the  officers  whose  duty  it  would  other- 
wise be  to  draw  such  warrant  or  pay  such  salary,  except  in  the  cases  included 
in  the  proviso  to  the  foregoing  section. 

History:    Enacted  March  12,  1872;  amended  March  10,  1891,  Stats, 
and  Amdto.  1891,  p.  29. 


1047 


BONDS   OF   OFFICERS— TIME   FOR  FILING. 


[Ft.  Ill,  TH.  I* 


ARTICLE  IX. 


BONDS  OF  OFFICERS. 


*947. 

§948. 

§949. 
§950. 

§951. 
§952. 
§953. 
§954. 
§955. 
§956. 
§957. 
§958. 
§959. 


960. 


§961. 
§962. 
§963. 

§964. 
§965. 
§966. 
§967. 
§968. 
§969. 
§970. 
§971. 


Time  for  filing  bond. 

Approval,   filing,  and   recording  bonds 

of  state  officers. 
Bond  of  secretary  of  state,  where  filed. 
Bonds  of  county  and  township  officers, 

approving,  filing,  and  recording. 
Record  of  official  bond. 
Approval  must  be  indorsed  on  bond. 
Bond  not  to  be  filed  before  approval. 
Condition  of  bond. 
Justification  of  sureties. 
Sureties  for  less  than  the  penal  sum. 
Custody  of  official  bonds. 
Form  of  bonds. 
Construction    of    bonds— [Cover   what 

breaches  of  duty]. 
Same — [Duties  required  by  subsequent 

statute]. 
Suit  on  bonds. 
Same — [Successive  suits]. 
Defects  in  form,  approval,  filing,  etc, 

not  to  vitiate. 
Insufficiency  of  sureties. 
Form  of  additional  bond. 
Force  of  original  bond. 
Liability  of  officers  and  sureties. 
Separate  judgments  on  bonds. 
Contribution  between  sureties. 
Discharge  of  sureties. 
Persons    appointed    to    fill    vacancies, 

bonds  of. 


§972. 
§973. 
§974. 

§975. 

§976. 
§977. 
§978. 

§979. 


§980. 


§981. 

§982. 
§983. 


§984. 

§985. 
§■986. 
§987. 


Release  of  sureties. 

Same — [Filing  statement,  etc.]. 

Same — [Copy     of     statement     to     be 

served]. 
When   office   may   be   declared   vacant 

for  want  of  official  bond. 
Supplemental  bond. 
Same — [Release,  etc.,  effect  of]. 
Same — [Withdrawal,    etc.,    of    surety; 

filing  new  bond]. 
Same — [Withdrawal,    etc.,    of    surety; 

supplemental      bond      not     required 

when]. 
Effect  of  discharge  of  sureties — [Not 

released  from  what  damages  or  lia- 
bilities, etc.]. 
Provisions   of  article   apply   to   bonds 

of  administrators,  etc. 
Bonds  of  receivers,  assignees,  etc. 
Actions   on  official  bonds,   effect  of — 

[Proceedings  to  charge  realty  of  de- 
fendant]. 
Same — [Inclosing    certificate;    lien    ob 

land]. 
Bonds  of  deputies,  clerks,  etc 
Filing  county  clerk's  bond. 
Contract  of  sale;  payment  of  purchase 

price  to  state  treasurer,  when;  lien 

on  money. 


§  947.  TIME  FOE  FILING  BOND.  Every  official  bond  must  be  filed  in  the 
proper  office  within  the  time  prescribed  for  filing  the  oath,  unless  otherwise 
expressly  provided  by  statute.  .».-.- 

History:    Enacted  March  12,  1872. 


FILING  BOND— TIME  OF. 

1, 2.  Construed  as  mandatory. 

3.  Filing  bond  within  time  is  condition  pre- 

cedent. 

4.  Same — Exceptions. 

5.  Officer   ex   officio  —  Must   give   separate 

bond  for  each  office. 

6.  Same — Whether  separate  office  is  created. 

7.  Power  of  legislature  to  prescribe  condi- 

tions. 

8.  Presumption  of  qualification. 

9.  Tender  of  bond  within  time. 
10.  Upon  re-election  to  same  office. 

As  to  bond  of  appointee  to  vacancy,  see, 
post,    9  971. 

An    to    bonda    of   nnrety     companies,    see, 
post,  §  955  and  note. 

An   to   continuing;   liability  on   bond,   866, 
nost,  |  962. 


As  to  effect  of  filing;  Insufficient  bond*  see* 

post,   §  996,   Bubd.    9   and  note. 

As    to    filing;    nnd    delivery    of    bond,    see, 

post,   §  963   and  note. 

As  to  filing;  new  bond  upon  release,  dis- 
charge, withdrawal,  or  incompetency  of 
sureties,  see,  post,  §  978  and  note. 

As  to  Irregularities  in  bond,  see,  post, 
§  963  and  note. 

As  to  premium  on  bond,  see,  post,  9  95& 
and  note. 

As  to  recording;  bond,  see,  post,  98  948- 
951  and  notes. 

As  to  what  are  official  bonds,  see,  post, 
§  958  and  note. 

1.  Construed  ns  mandatory. — The  provi- 
sions of  the  Political  Code  as  to  the  time 
for  filing  official  bonds  is  mandatory,  and 
failure  or  refusal  to  file  such  bond  within, 
thirty  days  after  notice  of  election  or  ap- 
pointment vacates  the  office. — Norton  v 
Lewis,  34  Cal.  App.  631,  168  Pac.  888. 


r 
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1  The  provisions  of  the  above  section 
are  mandatory,  and  the  official  bond  must 
be  filed  within  the  prescribed  time,  or  the 
right  to  the  office  becomes  forfeited. — Peo- 
ple ex  rel.  Finlgan  v.  Perkins,  85  Cal.  509, 
611,  26  Pac.  245.  See  Payne' v.*  San  Fran- 
dteo,  3  Cal.  122,  125,  126. 

2.  Filing  bond  within  time  la  condition 
precedent  to  right  to  hold  office. — Payne  v. 
8an  Francisco,  3  Cal.  122;  People  ex  rel. 
Ifelony  v.  Whitman,  10  Cal.  88,  44;  Brodie 
t.  Campbell,  17  CaL  11,  21;  Ball  v.  Kenfield, 
55  Cal.  320,  321;  People  v.  Taylor,  57  Cal. 
820,  822;  Hull  v.  Superior  Court,  63,  Cal. 
174,  176;  French  v.  County  of  Santa  Clara, 
(9  Cal.  519,  520.  11  Pac.  30;  People  ex  rel. 
Finigan  v.  Perkins,  85  Cal.  509,  613,  26  Pac. 
245.  See  State  ex  rel.'  Berge  v.  Lansing:,  46 
Neb.  514,  35  Ll  R.  A.  124,  64  N.  W.  1104. 

As  to  computation  of  tlnie,  see  Doane  v. 
Scannell,  7  Cal.  393,  896;  People  ex  rel.  At- 
torney-General v.  Scannell,  7  Cal.  432. 

4.  Samc-^.ExccptIon»*— It  Is  competent 
for  legislature  to  make  taking:  of  oath,  etc.; 
a  condition  subsequent,  as  was  done  In  re- 
lation to  appointment  of  state  land  commlsJ 
sloner. — Ball  v.  Kenfleld,  55  Cal.  320,  322. 

As  to  failure  to  file  bond  In  time,  see, 
post,  §  996,  subd.  9  and  note;  also  note  16 
L,  R.  A-  140. 

Aa  to  time  for  filing  oath  and  bond,  see, 
ante,  I  907  and  note. 

5.  OffJeer  ex  onlclo— Mu»t  give  separate 
bona  for  eaeb  onlce  which  he  occupies,  in 
absence  of  statute  to  contrary. — People  v. 
Edwards,  9  Cal.  286,  292;  People  v.  Love, 
25  Cal.  520,  521,  528;  People  v.  Ross,  38  Cal. 
76,  77;  People  v.  Gardner,  55  Cal.  304  306; 
Redwood  City  v.  Grimmenstein  .68  Cal.  512, 
613.  9  Pac.  560;  Butte  Co.  v.  Morgan,  76  Cal. 
L  2,  18  Pac.  115;  People  v.  Burkhart,  76  Cal. 
606,  607,  18  Pac.  776. 

See,  also,  post,   9  959,  note  par.   37. 

An  to  bonds  of  ©nicer*  acting,  ex  ottclo, 

see,  post,  §  959  and  note  pars.  85,  36. 

C  Saner- Whether  separate  onlce  In  cre- 
ate* or  whether  new  duties  are  merely 
added  by  statute  Imposing*  upon  town  mar- 


shal duty  of  collecting;  taxes  must  be  de- 
termined by  language  of  act  of  legislature. 
If  separate  office  is  not  created,  one  bond  is 
sufficient. — Redwood  City  v.  Grimmenstein, 
68  Cal.  512,  513,  9  Pac.  560.  See  People  v. 
Love,  25  Cal.  520,  621,  528;  City  of  Oakland 
v.  Snow,  146  CaL  419,  428,  78  Pac.  1060. 

7.  Power  of  legislature  to  prescribe  con- 
ditions.— Though  it  is  true  right  to  office  is 
derived  by  election  of  people  it  is  undoubt- 
edly competent  for  legislature  to  render 
enjoyment*  of  right  dependent  upon  various 
conditions  as  to  ascertainment  of  result  of 
election,  Issuing;  of  commission  and  qualifi- 
cation of  officers.  When  these  conditions 
are  imposed,  the  right  to  enter  upon  and 
enjoy,  in  other  words,  to  hold  office,  is  not 
complete  until  they  are  satisfied. — Brodie  v 
Campbell,  17  Cal.  11,  20,  21. 

8:  Presumption  of  qualification. — In  ab- 
sence of  evidence  to  contrary  it  must  be 
presumed  that  one  who  received  certificate 
of  election  and  entered  upon  duties  of  his 
office  has  executed  bond  required  by  law 
and  taken  oath  of  office. — People  ex  rel  At- 
torney-General v.  Clingan,  5  Cal.  389,  391. 

».  Tender  of  bond  within  time  is  all  that 
Is  required  of  officer.  Delay  or  neglect  of 
board,  or  officer  whose  duty  it  is  to  ap- 
prove bond,  will  not  affect  right  of  officer 
elect  to  the  office.  It  is  not  necessary  for 
officer  to  seek  to  compel  approval  by  man- 
damus.— People  ex  rel.  Casserly  v.  Fitch, 
1  Cal.  519,  530;  Doane  v.  Scannell,  7  Cal. 
393,  396;  People  ex  rel.  Attorney-General 
v.  Scannell,  7  Cal.  432,  440;  People  v.  Ed- 
wards, 9  Cal.  286,  293;  People  v.  Evans,  29 
Cal.  429,  430,  436;  People  v.  Kne»land,  31 
Cal.  288;  Mendocino  Co.  v.  Morris,  32  Cal. 
145,  148;  People  v.  Huson,  78  Cal.  154,  157, 
fcO  Pac.  369;  People  v.  Van  Ness,  79  Cal. 
84,  88,  12  Am.  St.  Rep.  184,  21  Pac.  554. 

10.     Upon    re-election    to    same    office    a 

new  bond  must  be  given. — People  v.  Aiken- 
head,  6  Cal.  106,  107;  Hubert  v.  Mendheim, 
64  Cal.  213,  221,  30  Pac.  633. 

An  to   filing   new   bond  upon   re-election, 

see,  note  74  Am.  Dec.  374;  brief  85  L.  R.  A, 
124,  125. 


§948.  APPROVAL,  FILING,  AND  RECORDING  BONDS  OF  STATE 
OFFICERS.  Unless  otherwise  prescribed  by  statute,  the  official  bonds  of  state 
officers  must  be  approved  by  the  governor,  and  filed  and  recorded  in  the  office 
of  the  secretary  of  state. 

History:    Enacted  March  12,  1872. 


An  to  npproval  or  rejection  being  exercise 
off  Judicial  function,  see,  post,  |  950  and  note 
para.  3,  4. 

An  to  bona*  of  eonnty  and  townsnlp  ofll- 

see,  post,  §  950  and  note. 

to  delay*  neglect,  or  refusal  of  gov- 
ts approve  bona,  see,  ante,   §  947  and 
note  par.  9;  also,  post,  §  963  and  note  par.  3. 


An  to  defects  la  approval  and  nllna-,  see, 
post,  $  963  and  note. 

■    An  to  Indorsing  approval*  see,  post,  §  952. 

Aito  place  for  filing  oata,  see,  ante,  (909 
and  note. 

Aa  to  recording  bond,  see,   post,    8  951. 


•S040-05S  BONDS    OP   COUNTY   AND   TOWNSHIP   OFFICERS.  |Pt.  Ill,  Tit.  I. 

§940.    BOND  OF  SECRETARY  OF  STATE,  WHERE  FILED.    The  official 

bond  of  the  secretary  of  state  must,  after  it  is  recorded,  be  filed  in  the  office 

of  the  treasurer  of  state. 

History:   Enacted  March  12,  1872. 

As  to  recording*,  see,  ante,  §  948. 

§  950.    BONDS  OF  COUNTY  AND  TOWNSHIP  OFFICERS ;  APPROVING, 

FILING,  AND  RECORDING.     Unless  otherwise  prescribed  by  statute,  the 

official  bonds  of  county  and  township  officers  must  be  approved  by  the  judge  of 

the  superior  court,  recorded  in  the  office  of  the  county  recorder,  and  then  filed 

in  the  county  clerk's  office. 

History:    Enacted  March  12,  1872;    amended  April  8,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  20. 

ACCEPTANCE.  APPROVAL,  SUFFI-  *    «Oo»ty     «sd     towasfclp     oncers*  — 

CIENCY  OF  BOND.  Clerks  of  police  courts. — The  clerks  of  po- 

.    at  4  ...  «,  lice  courts  are  neither  "county"  nor  "town- 

1.  "Acceptance"  by  proper  officer.  Bhlp„  offlcerB._Rowe  v.  Ro86f  t%  CaL  App# 

2.  "County  and  township  officers" — Clerks      744,  148  Pac.  585. 

of  police  courts.  8.     Determination  of  suaelency  of  bond  is 

3,  4.  Determination  of  sufficiency  of  bond.  exercise   of  judicial  function   and   may   be 

5.  Evidence  of  approval  reviewed    upon    certiorari. — People    ex    rel. 

De   Fries   ▼.   Supervisors   of   Marin   Co.,    10 

As   to    bond   of    county   clerk,    see,    post,  Cal.  344,  846;  Miller  v.  Board  of  Supervisors 

I  986.  of  Sacramento  Co.,  25  Cal.'  93,  96. 

As  to  delay,  nesjleet,  or  refusal  of  Judgo  4.     Compare  1    Emery  ▼.  Bradford,  29  Cal. 

or  other  officer  to  approve  bond,  see,  ante,  76,   85. 

8  947  and  note  par.  9;  also,  post.  9  963  and  5     Evidence    of    approval. -If    indorse- 

note  par  3.  ment  of  approval  upon  back  of  bond  does 

As  to  necessity  of  approval,  see  note  90  not  show  that  persons  whose  names  are  in- 

Am.  St.  Rep.  190,  191.  dorsed    thereon    constituted    board    whose 

As    to    approving;,    reeordlns;,    and    alias;  duty  it  was  to  approve  bond  other  evidence 

bonds  of  county  and  township  officers,  see,  thereof  and  of  fact  of  official  approval   by 

post,   55  951,  952,   953.  board  may  be  shown. — People  v.  Huson,  78 

1.     "Acceptance"    by    proper    officer    car-  Cal«   1B4^    157»    20   Pac-    369- 

ries  with  it  approval  as  to  penalty,   form.  An  to  approval  by  wrons;  officer,  see,  post, 

and  sufficiency  of  surety.— People  v.  Brey-  9  963  and  note  par.  3. 
fogle,  17   Cal.   504,  509. 

§  951.  RECORD  OF  OFFICIAL  BOND.  Official  bonds  must  be  recorded  in 
a  book  kept  for  that  purpose,  and  entitled  "Record  of  Official  Bonds.'9 

History:    Enacted  March  12,  1872. 

§  952.  APPROVAL  MUST  BE  INDORSED  ON  BOND.  The  approval  of 
every  official  bond  must  be  indorsed  thereon  and  signed  by  the  officer  approv- 
ing the  same. 

History:    Enacted  March  12,  1872. 

INDORSEMENT  OF  APPROVAL.  As  to  defect  in  approval,  see,  post,    ft  96* 

,    x-  .    ,  .    .     ,  -    ..  and  note  par.  3. 

1.  If  indorsement  is  defective. 

-_,..  ,  t  .       ,.-,  ^    v      a  2.     Failure  to  approve  does  not  brralMato 

2.  Failure  to  approve  does  not  invalidate  bond.      bo»d.__peopie  v.  Huson.  73  Cal.  154,  157.   20 

1.     If  Indorsement  Is  defective  other  eyi-       Pac«  369« 
dence   of   proper   approval    is   admissible. — 
People  v.  Huson,  78  Cal.  154,  157,  20  Pac.  369. 

§  953.    BOND  NOT  TO  BE  FILED  BEFORE  APPROVAL.    No  officer  with 
whom  any  official  bond  is  required  to  be  filed  must  file  such  bond  until  approved. 

History.    Enacted  March  12,  1872. 
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Ck  VII,  art.  IX. J       CONDITION   OP   BOND— JUSTIFICATION   OP  SURETIES.         §9  054-95* 

§  051  CONDITION  OF  BOND.  The  condition  of  an  official  bond  must  be 
that  the  principal  will  well,  truly,  and  faithfully  perform  all  official  duties  then 
required  of  him  by  law,  and  also  all  such  additional  duties  as  may  be  imposed 
on  him  by  any  law  of  the  state  of  California.  Such  bond  must  be  signed  by  the 
principal  and  at  least  two  sureties. 

History:.  Enacted  March  12,  1872. 

As  to  adding;  conditions  not  reqalred  by  As  to   duties   subsequently   Imposed,   tee, 

law,  see  notes  67  Am.  Dec.  771;  82  Am.  Dec.       post,  §  960  and  note. 
761. 

§955.  JUSTIFICATION  OF  SURETIES.  The  officer  whose  duty  it  is  to 
approve  official  bonds  required  of  state,  county,  city  and  county,  or  township 
officers,  must  not  accept  or  approve  any  such  bond,  unless  each  of  the  sureties 
severally  justify  before  an  officer  authorized  to  administer  oaths,  as  follows : 

1.  On  a  bond  given  by  a  state  officer  that  such  surety  is  a  resident  and  free- 
holder, or  householder,  within  this  state ;  and  on  a  bond  given  by  a  county,  city 
and  county,  or  township  officer  that  such  surety  is  a  resident  and  freeholder, 
or  householder,  within  such  county,  city  and  county,  or  within  an  adjoining 
county,  or  city  and  county.   . 

2.  That  such  surety  is  worth  the  amount  for  which  he  becomes  surety,  over 
and  above  all  his  debts  and  liabilities,  in  unencumbered  property,  situated 
within  this  state,  exclusive  of  property  exempt  from  execution  and  forced  sale. 

3.  A  member  of  the  board  of  supervisors  shall  not  be  accepted  as  surety  upon 
the  official  bond  of  any  county,  city  and  county,  or  township  officer  of  his 
county;  nor  shall  the  sheriff,  clerk,  tax-collector,  treasurer,  recorder,  auditor, 
assessor,  or  district  attorney  of  the  same  county,  or  city  and  county,  become 
sureties  upon  official  bonds  for  each  other. 

4.  A  corporation  such  as  is  mentioned  in  section  ten  hundred  and  fifty-six  of 
the  Code  of  Civil  Procedure  of  this  state,  may  become  and  shall  be  accepted  as 
sole  and  sufficient  surety  upon  any  bond  or  undertaking  authorized  or  required 
by  the  provisions  of  this  code  or  of  any  law  of  this  state,  subject  to  the  provi- 
sions of  said  section,  and  those  of  section  ten  hundred  and  fifty-seven  of  the 
same  code. 

History:  Enacted  March  12,  1872,  founded  upon  $  1  Act  April  2, 
1857,  Stats.  1857,  p.  167;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
p.  72;  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  220. 

1.     Corporate     sureties— More     than     one  An  to  failure  to  Justify,  see  note  90  Am. 

surety. — The   supervisors   of  San   Francisco  St.  Rep.  191. 

were   empowered    under   the   above    section  As    to   Justification    of   sureties,    compare 

to  provide  by  ordinance  for  a  single  surety  Kerr's   Cyc.   Code   Civ.   Proc,   2d   ed.,    8  1057 

In  the  case  of  corporate  sureties  on  a  con-  an<j   note. 

tractor's   bond,    and    had    power,   after    the  A-  to  payment  of  eomt  of  onieM  boB<f||f 

execution   of   the    contract    to   wahre    more  flee  Henning.8  General  Laws,  3d  ed.,  p    263. 
than  one  surety   on   such   bond. — Crowe   v. 
Boyle,  —  Cal.  — .  193  Pac.  111. 

§956.  SURETIES  FOR  LESS  THAN  THE  PENAL  SUM.  When  the  penal 
sum  of  any  bond  required  to  be  given,  amounts  to  more  than  one  thousand  dol- 
lars, the  sureties  may  become  severally  liable  for  portions  of  not  less  than  five 
hundred  dollars  thereof,  making,  in  the  aggregate,  at  least  two  sureties  for  the 
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whole  penal  sum.    And  if  any  such  bond  becomes  forfeited  an  action  may  be. 

brought  thereon  against  all  or  any  number  of  the  obligors,  and  judgment 

entered  against  them,  either  jointly  or  severally,  as  they  may  be  liable.    The 

judgment  must  not  be  entered  against  a  surety  severally  bound  for  a  greater 

sum  than  that  for  which  he  is  specially  liable  by  the  terms  of  the  bond.    Each 

surety  is  liable  to  contribution  to  his  co-sureties  in  proportion  to  the  amount 

for  which  he  is  liable.    Any  corporation,  such  as  is  mentioned  in  section  nine 

hundred  and  fifty-five  of  this  code,  may  become  one  of  such  sureties,  or  be 

accepted  as  sole  and  sufficient  surety. 

History:    Enacted  March  12,  1872;  amended  March  16,  1889,  Stats, 
and  Amdts.  1889,  pp.  220-221. 

LIABILITY  OF  SURETIES— JUDGMENTS.       17  Cal.  504,  508,   509;  People  v.  Hartley,  21 

.  Cal.  586,  589,  82  Am.  Dec.  758. 

o*  t  "  5^fn  •  agaiM  .  8ur®ty#  3.     Surety  not  named  in  body  of  bond  but 

2.  Liability  ,is  several  aa  between  sureties.  who   Blgna    ,t    l8    bound    for    deflnIte    8Uro 

3.  Surety  not  named  in  body  of  bond.  where   It  appears   in   instrument   that  each 
1.    Judgment  avalnrt  .nrety  — As  to  form       *arty   named    therein   was   to   be  surety    in 


of,  see  People  v.  Love,  25  CaL  520.  521.  580;       *hat    Particular    sum.— People    v.    Stacy.    74 
People   v.  Rooney,   29   Cal.   642,    643;   Heppe       Cah   87s«  375»  16  Pac*   192- 


v.  Johnson,  73  Cal.  265,  270  14  Pac.  833.  As  to  failure  of  party  named  fa  bond 

See  note  62  L.  R.  A.  448-452.  surety  to  slant,  see,  post,  §  959  and  note  par. 

14. 
As    to   effect   of   Improper   form   of   Jndjr- 

rnent,  see  note  62  L.  R.  A.  455-458.  *»  to  form  of  m"e*  bOB*»  see-  P°at-   *  95* 

and    note   par.    3;   also   People    v.    Love,    25- 

2.     Liability  Is  levenl  a.  between  sure.  Cal    620t  629;  Clty  of  j^u  Angeles  v.  Melius. 

t  e»  where   they   qualify   for   different   por-  59    Cal     444     460;    People    v     Breyfogle.    17 

tlons  of  penal  sum  of  bond,  notwithstanding  Cal     504f    507;    People    v     Hartley.    21    Cal. 

that  bond  purports  to  be  Joint  and  several.  585t  689>  82  Amm  Dec.  758;  also  note  82  j^ 

But  as   between   each  surety   and   principal  pec     753 
the  liability  is  Joint — People  v.  Breyfogle, 

§  957.  CUSTODY  OP  OFFICIAL  BONDS.  Every  officer  with  whom  official 
bonds  are  filed  must  carefully  keep  and  preserve  the  same,  and  give  certified 
copies  thereof  to  any  person  demanding  the  same,  upon  being  paid  the  same 
fees  as  are  allowed  by  law  for  certified  copies  of  papers  in  other  cases. 

History:    Enacted  March  12,  1872. 

§  068.  FORM  OF  BONDS.  All  official  bonds  must  be  in  form  joint  and 
several,  and  made  payable  to  the  state  of  California  in  such  penalty  and  with 
such  conditions  as  required  by  this  chapter,  or  the  law  creating  or  regulating; 
the  duties  of  the  office. 

History:  Enacted  March  12,  1872,  re-enactment  of  8  4  Act  February 
28,  1850,  Stats.  1850,  p.  74. 

"Every  bond  demanded  of  and  given  by  a  deputy  for  the  faithful  dis- 
charge of  his  duties  (however  in  other  respects  it  may  fail  to  comply 
with  the  form  directed  by  the  code),  is  an  official  bond."  See  Hubert 
v.  Mendheim,  64  Cal.  213,  218,  30  Pac.  633.  See  also  People  v.  Stacy, 
74  Cal.  373,  375,  16  Pac.  192,  and  note  82  Am.  Dec.  764. 

FORM  AND  CONTENTS  OF  BONDS.  7.  Same— "The  people  of  the  state  of    Cali- 

fornia.' ' 
1.  Designation  of  office. 

2    Toint  and  several  A*  to  *on*ltlomm  *•  *•  *W*»»e«  to   *m»»*^ 

z.  joint  ana  several.  see    ante    §  9g4    and  pofJt  §  960.  algQ    Tev|s_ 

3.  Official  bonds  defined.  ▼.  Randall,  6  Cal.  632,  636,  66  Am.  Dec.   547. 

4.  Same — Bond  of  receiver.  A»  to  defective  bonds,  see,  post,  §  963  an* 

5.  Payable  to  state — Appointee  of  board  of      note. 

supervisors.  Aa  to  execution  and  delivery  of  bond, 

6.  Same — Bond  not  made  payable  to  state.  Post,  8  959  and  note  pars.  9-17. 
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As  t«  form  of  mew  bond  riven  upon 
tone,    dteckargre,   withdrawal,   or   Incompe- 
tency of  aaretlea,  see,  post,  §  978. 

1.  Deaiyaatloa  of  office. — Description  of 
the  office  as  "auditor  and  ex  officio  assessor" 
in  bond  where  charter  describes  office  as 
"auditor  and  assessor"  does  not  affect  va- 
lidity of  obligation  where  charter  in  other 
sections  provides  that  auditor  shall  be  ex 
officio  assessor. — City  of  Oakland  v.  Snow, 
145  Cal.  419,  428,  78  Pac.  1060. 

&  Joist  and  several. — This  provision  is 
to  more  fully  protect  obligee.  If  bond  is 
merely  joint,  obligors  can  not  object,  as  in 
such  Instance  their  obligation  is  less  bur- 
densome.— Tevis  v.  Randall,  6  Cal.  682,  636, 
65  Am.  Dec.  547. 


As  to  bond*  being  joint  and  several*  see, 
ante,   S  956  and  note  par  2. 

As  to  bonds  In  form  binding;  sureties  only, 
sad  not  principal*,  see,  post,  (959  and  note 
pars.   15,   16. 

As  to  failure  of  party  named  in  bond  as 
sarety  to  alftm,  see,  post,  9  959  and  note  par. 
14. 


3.  Ofllcial  bond  defined  as  any  bond,  re- 
gardless of  form,  given  by  an  officer  or 
deputy  to  secure  discharge  of  duties  of 
office. — Hubert  v.  Mendhelm,  64  Cal.  213, 
216,  30  Pac.  633. 

4.  Same — Bond  of  receiver  is  not  official 
bond  within  meaning  of  this  section. — 
Qulggle  v.  Trumbo,  56  Cal.  626. 

An  to  form  of  bonds  of  receivers,  trus- 
tees, etc.,  see,  post,  §§  981,   982. 

5.  Payable  to  state— Appointee  of  fcor.nl 
of  supervisors,  as  license  tax-collector,  is 
such  officer  whose  bond  must  be  payable  to 
state. — People  v.  Stacy,  74  Cal.  373,  16  Pac. 
192. 

6.  Same— Bond  not  made  payable  to 
state,  but  to  principal,  by  deputy,  if  for 
faithful  discharge  of  duties,  is  official  and 
not  invalid  because  of  defect  in  form. — Hu- 
bert v.  Mendhelm,  64  Cal.  213,  218,  20  Pac. 
683. 

7.  Same— >The  people  of  the  state  of 
California"  is  equivalent  to  "the  state  of 
California." — Tevls  v.  Randall,  6  Cal.  632. 
636,  66  Am.  Dec.  547;  People  v.  Love,  19 
Cal.  676,  681. 


§  850.  CONSTRUCTION  OF  BONDS.  [COVER  WHAT  BREACHES  OF 
DUTY.]  Every  official  bond  executed  by  any  officer  pursuant  to  law  is  in 
force  and  obligatory  upon  the  principal  and  sureties  therein  for  any  and  all 
breaches  of  the  conditions  thereof  committed  during  the  time  such  officer  con- 
tinues to  discharge  any  of  the  duties  of  or  hold  the  office,  and  whether  such 
breaches  are  committed  or  suffered  by  the  principal  officer,  his  deputy,  or  clerk. 

History:  Enacted  March  12,  1872,  re-enactment  of  S  7  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  Hubert  v.  Mendhelm,  64  Cal.  213.  218, 
30  Pac.  633. 


CONSTRUCTION  OF  BOND&— LIABILITY 
OF  SURETIES  ON  BOND. 

1.  Burden  of  proof. 
2,3.  Construction  of  bonds. 

4.  Same — Strict  terms  of  contract. 

5.  Duration  of  bond — Can  not  be  extended 

by  legislative  aet. 

6.  Same — Holding  over  after  expiration  of 

term. 

7.  8ame — Re-election. 

8.  Estoppel — Bond  as  an. 

9.  Execution   and    delivery — Alterations   in 

bond. 

10.  Same — Delivery  is  requisite. 

11.  8ame — Same — Before   approval   bond   is 

inchoate. 

12.  Same — Same — Evidence  of  delivery. 

13.  Same — Parties  to  bond. 

14.  Same — Same — Failure  of  one  named  in 

instrument,  as  surety,  to  sign. 

15.  8ame — Same — Failure    of    principal    to 

sign. 

16.  Same — Same — Same — If    bond   is   joint 

and  several. 


17.  Same — Signature  by  one  not  named  in 

bond. 

18.  Liability  of  sureties — As  to  generally. 

19.  Same — Deposits  with  banks. 

20.  Same — Deposits   unlawfully   made. 

21.  Same — Deputies,  acts  of. 

22.  Same — Illegal  claim  against  county  paid 

by  treasurer. 

23.  Same — Same — Apparently  regular. 

24.  Same — Interest  may  be  recovered  from 

Burety. 

25.  Same — Liability  is  primary. 

26.  Same — Money  irregularly  received. 

27.  Same — Money  stolen  from  officer. 

28.  Same  —  Money    unlawfully    collected  — 

Under  color  of  office. 

29.  Same — Same — Not  entitled  to  credit  for 

same  as  offset. 

30.  Same — Same — Not  under  color  of  office. 

81.  Same — Negligence,  misfeasance,  and  non- 

feasance. 

82.  Same— Trespass — Under  color  of  law. 

83.  Same — Same — Execution  of  process. 
34.  Same — Same — Extra -official  acts. 
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35.  Same — Same — Pleading. 

36.  Officer  de  facto — Bond  of. 

37.  Officer   ex   officio  —  Must   give   separate 
'  bond. 

38.  Same — To  determine  whether  officer  acts 

ex  officio. 

39.  Presentment  of  claim  to  executor. 

'  40.  Time  of  breach — Defalcation  of  previous 
term. 

41.  Same — Rule  is  different,  when. 

42.  Same — Is  question  of  fact. 

43.  Same — Presumption  as  to. 

44.  Same — Same — Treasurer  acting   as   tax- 

collector. 

1.  Burden  of  proof  is  upon  party  making- 
charge  of  default. — County  of  Los  Angeles 
v.  Lankershim,  100  Cal.  525,  532,  533,  36 
Pac.  153,  556. 

2.  Construction   of   bond*— In   general. — 

No  strained  construction  is  to  be  given  to 
obligation  of  sureties.  It  is  not  permis- 
sible to  go  beyond  fair  import  of  terms 
they  employ  In  order  to  fasten  upon  them 
liability,  but  in  respect  to  their  contracts 
rule  of  construction  obtains  which  accords 
rational  interpretation  to  language  of  their 
agreements,  so  as  to  reach  meaning  which 
terms  used  denote. — People  v.  Breyfogle,  17 
Cal.  504,  608,  509. 

An  to  construction  of  bond,  see  note  91 
Am.  St.  Rep.  502,  503;  brief  36  L.  R.  A. 
690. 

3.  Compare  i  Humboldt  S.  &  L.  Soc.  t. 
Wennerhold,  81  Cal.  528,  682,  22  Pac.  920. 

4.  Same— Strict  terms  of  contract  is  limit 
of  liability  of  surety. — People  v.  Buster,  11 
Cal.  215,  220;  Mendocino  Co.  v.  Morris,  82 
Cal.  145,  149;  Felonicher  ▼.  Stlngley,  142 
Cal.  630,  632,  76  Pac.  604;  City  of  Oakland 
v.  Snow,  145  Cal.  419,  428,  78  Pac.  1060.  But 
compare  Pierce  v.  Whiting,  63  Cal.  538,  543; 
Treweek  v.  Howard.  105  Cal.  434,  444,  39 
Pac.  20;  Ogden  v.  Davis,  116  Cal.  32,  36, 
47  Pac.  772. 

5.  Duration  of  bond— Can  not  be  ex- 
tended by  leaialatlve  act  extending  term 
of  office  of  Incumbent. — Brown  v.  Latti- 
more,  17  Cal.  93,  96.  However,  see  Fresno 
Enterprise  Co.  v.  Allen,  67  Cal.  505,  509,  8 
Pac.  59. 

6.  Same— Holding*  over  after  expiration 
of  term,  until  successor  qualifies.  Is,  in  ef- 
fect, continuation  of  term  under  which  he 
entered  office,  and  Is  not  new  term.  Sure- 
ties on  bond  are  liable  for  acts  done  during 
this  continuation  of  term. — Placer  Co.  v. 
Dickerson,  45  Cal.  12,  14;  People  v.  Ham- 
mond, 109  Cal.  384,  389,  42  Pac.  36.  But  com- 
pare Fresno  Enterprise  Co.  v.  Allen,  '67 
Cal.  606,  509.  8  Pac.  59. 

Aa  to  liability  for  act*  after  expiration  of 


pointment  of  deputy,  for  new  term  in  same 
office,  and  no  recovery  can  be  had  on  such 
bond  for  acts  performed  during  new  term. 
In  this  respect  official  bond  may  differ  from 
private  contract. — Hubert  v.  Mendheim,  64 
Cal.  213,  223,  30  Pac.  633.  See  People  v. 
Alkenhead,  5  Cal.  106,  107. 

Aa  to  giving  new  bond  upon  re-election. 

see,  ante,   9  947  and  note  par.   10. 

Aa  to  definition  of  "ternV  see  Church  v. 
Colgan,  117  Cal.  685,  50  Pac.  12;  Brodie  v. 
Campbell,   17  Cal.  11,  19,  20. 

Aa  to  dlaennrge  of  aaretlea,  see,  post. 
If  964,    966,    970,   972-977   and  notes. 

Aa  to  liability  after  aubatltatlon  of  new 
bond*  see,  post,    I  970  and  note. 

Aa  to  limitation  of  action*  on  oalelal 
bonda,  see,  post,  I  961  and  note  pars.  18-24. 

Aa  to  withdrawal  of  surety,  see,  post, 
|  970  and  note. 

8.  Eatoppel  —  Bond  aa  an.  —  An  officer 
who  files  official  bond,  and  performs  duties 
of  office,  and  his  sureties*  on  such  bond,  are 
estopped  from  denying  that  he  entered 
upon  term  for  which  bond  was  given,  and 
from  claiming  that  he  held  over  after  ex- 
piration of  preceding  term,  although  he  did 
not  take  and  file  oath  of  office. — People  v. 
Hammond,  109  Cal.  384,  390,  42  Pac.  36.  See 
People  v.  Jenkins,  17  Cal.  500,  603. 

Aa  to  eatoppel  of  aarety  to  deny  princi- 
pal** title  or  poaaeaalon,  see  notes  90  Am. 
St.  Rep.  204,  205,  1  L.  R.  A.  119. 

P.     Execution     and     delivery— Alteration* 
In  bond. — If,  after  part  of  sureties  on   offi- 
cial bond  sign  same,  penal  sum  is  changed 
and  bond  is  approved  and  filed  for  record, 
sureties  who  signed  before  change  are  not 
liable.    If  after  change  other  sureties  sign 
and  action   is   brought   on   bond  as   origin- 
ally prepared,  these  sureties  are  not  liable, 
because    bond    sued    upon    is    not    one    they 
executed.      Principal   occupies   position    dif- 
fering in  some  respects  from   that   of   flr*i 
four   sureties,   if,   after   alteration,   bond    is 
executed,  approved,  filed,  and  recorded  with 
his   knowledge.     He   would    then   be    liable. 
But  if  action  is  brought  on   bond  as    orig- 
inally prepared  he   will   not   be   liable,    be- 
cause bond  sued  on  is  not  one  executed  and 
delivered. — People  v.  Kneeland,  31  Cal.   28S. 
291. 

Aa  to  alteratlona  In  bond*  see  notes  10 
Am.  Dec.  267-273;  20  Am.  St.  Rep.  61 6 -CIS: 
90  Am.  St.  Rep.  202-204;  brief  8  L.  R.   A.  736. 

10.  Same— Delivery  la  reqnlafte  to  give 
validity  to  official  bond. — As  to  whether  fil- 
ing, approval,  or  recording  amounts  to  de- 
livery, see  Sacramento  County  v.  Bird.  Si 
Cal.  66,  73;  People  v.  Kneeland,  31  Cal.  288, 
291;  People  v.  Huson,  78  Cal.  154,  157,  20 
Pac.  369;  People  v.  Van  Ness,  79  Cal.  84. 
88,    12   Am.   St.   Rep.   134,   21   Pac.    554.       But 

term,   see   notes   10   Am.   St.    Rep"    856,    M0;    (  *ee  Mangrum  v.  Truesdale,  128  Cal.  145.  146. 

103  Am.  St.  Rep.  932-941,  35  L.  R.  A,  8$,  ,89.       60   Pac.   775. 

•< 

11.  Same— Same— Before    approval     Hond 

la  inchoate  and  not  in  condition   to    be   de- 
2D2 


7.     Same— Re-election. — Bond    Is    not    ex- 
tended   by    re-election    of    officer,    or    reap- 
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livered. — People  v.  Van  Ness,  79  Cal.  84,  88, 
12  Am.  St.  Rep.  184,  21  Pac.  554. 
See,  however,  post,  |  963  and  note  par.  8. 


12.     Same— Same— Evidence  of  delivery. — 

Production  of  bond  In  court  by  obligee  is 
sufficient  evidence,  in  action  on  bond,  of 
delivery. — Tidball  v.  Halley,  48  Cal.  610, 
(IS. 

As  te>  aeceaslty  of  delivery  and  accept- 
ance, see  note  90  Am.  St.  Rep.  191. 

IS.  Same— Parties  to  boad  —  Condition 
that  others  shall  sl£-n. — If  sureties  on  offi- 
cial bond  sign  with  express  understanding 
with  principal  that  certain  other  persons 
shall  sign  as  sureties  and  that  unless  such 
other  persons  shall  sign  it  shall  not  be  de- 
livered, delivery  of  bond  to  obligee  with- 
out signature  of  such  other  persons  and 
without  informing  obligee  of  condition  does 
not  render  bond  invalid  as  to  sureties  who 
do  sign.— Tidball  v.  Halley,  48  Cal.  610,  613. 
See  State  ex  rel.  McCarty  v.  Pepper,  31  Ind. 
76. 

14.  Same— Same — Failure  of  one  named 
la  Instrument,  aa  surety  to  sla;n  will  not 
affect  validity  of  bond  as  against  sureties 
who  sign,  there  being  no  conditions  or  stip- 
ulations when  they  signed  requiring  signa- 
ture of  such  person. — City  of  Los  Angeles 
v.  Melius,  59  Cal.  444;  People  v.  Stacy,  74 
Cal.  373,  375,  16  Pac.  192.  See,  however, 
Cavanaugh  v.  Casselman,  88  Cal.  543,  548, 
550  26  Pac.  515. 

15.  Same— Same— Failure  of  principal  to 
■lira  bond  which  is  joint  and  not  Joint  and 
several,  will  invalidate  bond. — City  of  Sac- 
ramento ▼.  Dunlap,  14  Cal.  421,  423;  People 
v.  Hartley,  21  Cal.  585,  589,  82  Am.  Dec. 
758.  See  Weir  v.  Mead.  101  Cal.  126,  40 
Am.  St.  Rep.  46,  35  Pac.  567. 

1*.  Same — Same — Same — If  boad  Is  Joint 
sad  several  both  principal  and  sureties  will 
be  bound,  even  though  officer  is  not  in 
terms  designated  therein  as  principal  and 
does  not  sign,  if  officer's  election  Is  recited 
therein,  and  bond  is  conditioned  upon  faith- 
ful performance  of  his  duties  as  such  offi- 
cer.—People  v.  Breyfogle,  17  Cal.  504,  507, 
509.  See  also  People  v.  Love,  25  Cal.  520, 
$30;  Kurtz  v.  Porquer,  94  Cal.  91,  93,  29 
Par.  413.  But  see  Weir  v.  Mead,  101  Cal. 
125,  40  Am.  St.  Rep.   46,   36  Pac.   567. 


one  not  named  In 

as  against  other 
for    which    such 

bound  can  be  de- 
of   instrument.—* 

373,    375,   16   Pac. 


17.     Same— Slfraature  by 

Wad  will  not   invalidate, 
sureties,    where     amount 
surety  was  intended  to  be 
termined  from   inspection 
People   v.   Stacy,   74   Cal. 
1»2. 

As  to  failure  of  person  named  therein  aa 
principal,  or  surety,  to  slffu,  see  notes  40 
Am.  8t.  Rep.  51,  52;  90  Am.  St.  Rep.  192- 
195;  brief  8  L  R.  A.  786. 

Aa  to  misnomer  of  obligee,  see  note  90 
Am.  St  Rep.  197. 

IS.  Liability  of  sureties— As  to  a;ener- 
ally,— -As  to  acts  of  officers  for  which  sure- 


ties on  official  bond  are  liable,  see  note  91 
Am.    St.    Rep.    497-579. 

In.     Same  —  Deposits       with       bank.  —  If 

money  in  hands  of  officer  be  deposited  in 
bank  in  manner  provided  by  law,  he  and 
his  sureties  will  not  be  liable  upon  failure 
of  bank.  But  if  money  be  deposited  in 
manner  not  provided  by  law,  as  in  the  name 
and  to  the  credit  of  officer  personally,  they 
will  be  liable  upon  failure  of  bank. — City  of 
Los  Angeles  v.  Melius,  59  Cal.  444,  455. 

Aa  to  liability  for  money  deposited  In 
bank,  see  notes  91  Am.  St.  Rep.  561,  562; 
by  Irwin  Taylor,  22  L.  R.  A.  449-461;  briefs 
in  81  L.  R.  A.  851,  852;  32  L.  R.  A.  224,  225; 
84  L.  R.  A.  679,  680;  40  L.  R.  A.   693,   694. 

20.  Same  —  Deposits      unlawfully     made, 

and  lost  by  failure  of  bank,  imposes  liabil- 
ity upon  principals  and  sureties. — County 
of  San  Diego  v.  Dauer,  131  Cal.  199,  202, 
63   Pac.    338. 

21.  Same — Deputies,  acts  of. — Sureties 
are  liable  for  injuries  caused  by  acts  of 
officer's  deputies. — San  Francisco  v.  Mc- 
Allister, 76  Cal.   246,  248,   18  Pac.   315. 

As    to    liability    for    official    subordinates, 

see  note,  95  Am.  St.  Rep.  79;  brief  55 
L.  R.  A.   634,  666. 

22.  Same — niegal  claim  against  county, 
paid  by  treasurer,  is  one  for  which  treas- 
urer and  sureties  on  his  official  bond  are 
liable.  It  is  no  excuse  that  claim  had  been 
allowed  by  board  of  supervisors  and  that 
auditor  had  drawn  his  warrant  therefor, 
where  it  appeared  upon  face  of  warrant 
that  claim  was  one  for  allowance  and  for 
payment  of  which  there  was  no  authority 
in  law. — Ventura  Co.  v.  Clay,  114  Cal.  242. 
46  Pac.  9.  See  Priet  v.  De  La  Montanya,  85 
Cal.  148,  150,  24  Pac.   612. 

23.  Same  —  Same  —  Warrant  apparently 
regular. — Auditor's  warrant  which  is  ap- 
parently regular  and  is  for  claim  of  such 
character  as  is  legally  chargeable  to  county 
is  one  which  treasurer  is  by  law  required 
to  pay,  in  absence  of  notice  of  any  invalid- 
ity, and  he  and  sureties  are  not  accountable 
for  sum  so  paid. — County  of  Los  Angeles  v. 
Lankershim,  100  Cal.  525,  531,  532,  35  Pac. 
153,  536. 

As  to  liability  for  money  paid  on  war- 
ranto, see  note,  91  Am.  St.  Rep.  556. 

24.  Same  —  Interest    may    be     recovered 

from  surety. — People  v.  Breyfogle,  17  Cal. 
504,  510;  People  v.  Love,  25  Cal.  620,  522, 
631. 

As  to  recovery  of  Interest,  see  note,  55 
L.  R.  A.  393,  894. 

25.  Same^-Llablllty  la  primary,  and  it  Is 

not  necessary  to  first  pursue  individual 
remedy  against  the  officer. — Van  Pelt  v. 
Littler,  14  Cal.  194,  196;  Doeg  v.  Cook,  126 
Cal.  213,  218,  68  Pac.  707. 

26.  Same— Money  Irregularly  received  by 

treasurer,  which  it  is  his  duty  to  receive 
and  care  for  upon  the  making  of  a  cer- 
tificate  or  order   by   some    other   officer,    is 
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chargeable  to  him  In  his  official  capacity, 
although  it  has  been  received  by  him  with- 
out the  making  of  such  certificate  or  order, 
and  he  and  his  sureties  are  liable  therefor 
on  his  official  bond. — Heppe  v.  Johnson,  73 
Cal.  265,  269,  270,  14  Pac.  833.  See  Lake 
County  v.  Neilon,  44  Ore.  14,  74  Pac.  212. 

An  to  liability  for  money  receipted  for  by 
officer  but  not  actually  received,  see  note, 
10  Am.  St.  Rep.  849,  860. 

27.  Same— Money  stolen  from  officers- 
Official  bond  of  city  treasurer  adds  nothing: 
to  his  common-law  liability  as  bailee  for 
hire,  of  money  intrusted  to  his  care,  and  it 
is  defense  to  action  against  sureties  on 
bond  that  moneys  for  loss  of  which  action 
was  brought  were  taken  from  his  posses- 
sion by  robbers,  by  irresistible  force. — City 
of  Healdsburg  v.  Mulligan,  113  Cal.  205,  210, 
219,  33  L.  R.  A.  461,  45  Pac.  337;  County  of 
Sonoma  v.  Stofen,  125  Cal.  32,  37,  57  Pac. 
681. 

See,  however.  Odd  Fellows'  Mut.  A.  Assoc, 
v.  James,  63  Cal.  598,  605,  49  Am.  Rep.  107. 

As  to  lone  or  Injury  caused  without  fault 
of  officer,  see  notes,  91  Am.  St.  Rep.  516- 
531;  22  L.  R.  A.  449-461;  brief  40  L  R.  A, 
628,  629;  brief  50  L.  R.  A.  690. 


—Money  unlawfully  collected 
Under  color  of  office. — Taxes  paid  under 
protest,  if  Illegal,  are  chargeable  to  col- 
lector and  his  sureties,  if  collected  under 
color  of  office,  notwithstanding:  he  has  paid 
same  to  treasury  under  laws  expressly  re- 
quiring: him  to  pay  all  moneys  collected  to 
treasurer. — San  Francisco  v.  Ford,  52  Cal. 
198,  200.  See  Lawrence  v.  Doolan,  68  CaL 
309,  313,  6  Pac.   484,  9  Id.  159. 

See  contrary,  Phelan  v.  San  Francisco,  120 
Cal.  1,  6,  52  Pac.  38. 


28.  Same— Same — Not  entitled  to  credit 
for  same  as  offset. — If  officer,  under  color 
of  office,  collects  money  which  by  law  he  is 
not  entitled  to  collect,  and  turns  same  over 
to  proper  custodian,  his  sureties  are  not 
entitled  to  credit  therefor  in  action  for 
other  sum 8  converted. — People  v.  Van  Ness, 
79  Cal.  84,  89,  12  Am.  St.  Rep.  134,  21  Pac. 
554;  Perry  v.  Otay  Irr.  DIst.,  127  Cal.  565, 
569,  60  Pac.  40. 

80.     Same  —  Same  — -  Not    under    color    of 

office. — It  is  no  part  of  official  duty  of 
county  auditor  to  receive  from  license  tax 
collector  money  collected  for  license  taxes 
due  county;  and  if  he  does  so  and  falls  to 
account  therefor  to  county  treasurer, 
sureties  on  his  official  bond  conditioned  for 
faithful  performance  by  him  of  all  "official 
duties  required  of  him  by  law"  are  not 
liable  for  defalcation.  Liability  of  the 
auditor  under  such  circumstances  is  per- 
sonal and  as  for  money  had  and  received. — 
County  of  San  Luis  Obispo  v.  Farnum,  108 
Cal.  562,  564,  41  Pac.  445. 

An  to  money  unlawfully  collected  or  Ir- 
regularly received,  see  notes,  91  Am.  St. 
Rep.  533-665,  558-560. 


81.  Same  —  Negligence,  misfeasance  and 
nonfeasance  of  officer,  from  which  injury 
results,  impose  liability  upon  sureties.— 
Van  Pelt  v.  Littler,  14  Cal.  194.  197;  People 
v.  Gardner,  55  Cal.  304,  307;  People  v. 
Smith,  123  Cal.  70,  73,  55  Pac.  765;  Doeg  ▼. 
Cook,  126  Cal.  213,  218,  58  Pac.  707. 


32.     Same— Trespass— Under  color  of  law, 

is  within  obligation  of  bond,  as  well  as  non- 
feasance and  misfeasance. — Van  Pelt  v. 
Littler,  14  Cal.  194,  197. 


33.     Same— Same— Execution     of 

Is  official  duty,  and  acts  performed  by  vir- 
tue of  some  writ  or  order  which  officer  has 
a  right  to  execute  as  part  of  his  duties  of 
office,  although  he  goes  beyond  it,  are  ones 
for  which  his  sureties  are  liable.  Their 
undertaking:  .is  that  he  shall  perform  du- 
ties "according-  to  law." — Black  v.  Clasby, 
97  Cal.  482,  483,  32  Pac.  564;  San  Tuen  v. 
McMann,  99  Cal.  497,  499,  84  Pac.  80;  Bell 
v.  Peck,  104  Cal.  35,  86,  37  Pac.  766;  Fuller 
D.  Co.  v.  McDade,  113  Cal.  360,  863,  46  Pac. 
694;  Felonicher  v.  Stingley,  142  Cal.  630, 
632,  76  Pac.  604.  See  Black  v.  Moore,  35 
Tex.  Civ.  App.  613,  80  S.  W.  867. 


As  to  liability  for  acts  done  In  execution 
of  process,  see  notes,  46  Am.  Dec.  509-517; 
91  Am.  St.  Rep.  536-545;  67  Am.  St.  Rep. 
410-414. 

As  to  liability  for  acta  done  "by  virtue  of 
office"  and  "under  color  of  office,"  see  notes, 
78  Am.  St.  Rep.  420-425;  91  Am.  St.  Rep. 
610-614;  briefs  in  42  L.  R.  A.  849;  50  L.  R.  A. 
73,  118,  119;  55  L.  R.  A.   631,  632. 

34.  Same  —  Same  —  Extra-official    acts.— • 

When  officer  assuming:  to  act  in  official  ca- 
pacity commits  wrong:  under  circumstances 
where  law  does  not  impose  upon  him  duty 
to  act  at  all,  wrong*  is  not  violation  of  any 
official  duty  and  consequently  is  not  one 
for  which  surety  is  liable. — Felonicher  v. 
Stingley,  142  Cal.  630,   634,  76   Pac.   504. 

35.  Same  —  Same  —  Pleading?  —  Cons- 
plaint  must  allegro  existence  of  conditions 
and  circumstances  requiring*  some  official 
action  and  that  injury  was  Inflicted  while 
officer  was  so  attempting*  to  act,  or  on 
account  of  failure  of  officer  to  act.  Facta 
must  be  stated.  Mere  allegation  that  offi- 
cer was  acting  In  official  capacity  is  con- 
clusion of  law. — Felonicher  v.  Stingley.  142 
Cal.   630,   682,   76   Pac.   504. 

As  to  liability  for  trespass  of  officer, 

notes,   78  Am.  St.   Rep.  420-425;  21  L.   R. 
738-742;  brief  50  L.  R.  A.  118,  119. 

Aa   to   accrual   of  action,   see,   post,    9 
and  note  pars.  1-5. 

Aa  to  attachment  In  suit  on  official  ax 

see   brief  64  Am.  St.  Rep.   128,  129. 

Aa  to  defective  bond  acinar  groed  an 
mon-law    or    voluntary    bond,    see    note. 
Am.  St.  Rep.  200-202. 

Aa  to  effect  on  surety  of  Judgment 
officer,   see   notes,    52   L.    R.    A.    165-188; 
L.  R.  A.   (N.  S.)   698,  704,  782. 
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An  to   enforcing   Judgments    against   oflU 

eers,  see  Kerr's  Cyc  Code  Civ.  Proc,  2d  ed., 
1 710  and  note. 

As  to  insolvency,  death,  or  removal  from 
state,  see,   post,   §§  964-966. 

As  to  liability  for  acta  performed  la  Judi- 
cial capacity,  see  notes,  67  Am.  St.  Rep. 
4!2;  91  Am.  St.  Rep.  515,  516,  576,  576;  96 
Am.  St  Rep.   83,   84;  brief  36  L.  R.  A.   690. 

As  to  liability  for  acta  performed  in  legis- 
late capacity,  see  note,  95  Am.  St  Rep.  84. 

As  to  liability  on  bonds  of  various  classes 
of  offleera,  see  note,  91  Am.  St  Rep.  531- 
579. 

As  to  liability  oa  conditions  Inserted  in 
bond  bat  not  required  by  statute,  see  notes, 
67  Am.  Dec.   771;   82  Am.  Dec.   761. 

As  to  liability  of  sureties  oa  successive 

boss*,  see   notes,   10  Am.  St.   Rep.  848-860; 
1  L.  R.  A.  118,  119. 

As  to  penalty  being  limit  of  liability  oa 
statutory  bond*  see  note,  55  L.  R.  A.  393, 
394. 

M.  Oaleer  de  facto— Bond  of,  Is  binding 
on  himself  and  sureties. — People  v.  Ham- 
mond, 109   Cal.   384,  390,   42  Pac.   36. 

As  to  bond  given  by  de  facto  officer,  see 

notes,    82    Am.    Dec.    764;    90    Am.    St.    Rep. 
204,  205. 

37.  Oaleer  ex  officio— Must  give  separate 
boada  for  each  office.  In  absence  of  statu- 
tory provisions  to  the  contrary,  and  sureties 
of  bonds  for  principal  office  are  not  liable 
for  performance  of  duty  of  office  held  ex 
officio. — People  v.  Edwards,  9  Cal.  286,  292; 
People  v.  Ross,  38  Cal.  76,  77;  People  v. 
Gardner,  55  Cal.  804,  306;  Redwood  City  v. 
Grimraensteln,  68  Cal.  512,  514,  9  Pac.  560; 
People  v.  Buckhart,  76  Cal.  606,  607,  18  Pac 
776.  See  Baker  Co.  v.  Huntington,  46  Ore. 
275.  79  Pac.  187. 

See.  also,  ante,  $  947,  note  par.  6. 

38.  Same— To  determine  whether  officer 
sets  ex  officio,  language  of  statute  must  be 
consulted.  If  act  merely  imposes  new  du- 
ties and  does  not  create  distinct  office  but 
one  bond  is  required  and  sureties  on  It  are 
liable  for  proper  discharge  of  all  duties  of 
<>fl*cer. — Redwood  City  v.  Grimmenstein,  68 
Cal.  612.  513,  9  Pac.  560. 

Aa  to  liability  of  surety  oa  general  bond 
for  acta  performed  ex  officio,  see  notes,  91 
Am.  St.  Rep.  507-509,  660-5 6 2,  569-571,  579. 

S».     Presentment  of  claim  to  exeeutor. — 

Liability  of  surety  Is  not  discharged  by 
failure  of  plaintiff  to  present  claim  arising 
on  bond  to  executor  of  deceased  officer  for 
allowance  within  the  period  of  ten  months 


after  publication  of  notice  to  creditors.— 
County  of  Los  Angeles  v.  Lankershim,  100 
Cal.  525,  534,  36  Pac.  153,  556;  Lawrence  v. 
Doolan,  68  Cal.  309,  315,  5  Pac.  484,  9  Id. 
159. 

See,  however.  County  of  Sonoma  v.  Hall, 
132  Cal.  589,  62  Pac.  267,  312,  65  Id.  12,  459. 

44*.  Time  of  breach— Defaleattoa  of  pre- 
vious term,  carried  over  and  covered  up  by 
funds  received  during  second  term,  creates 
liability  against  sureties  on  bond  for  second 
term.  Such  use  of  funds  received  during 
second  term  is  a  second  embezzlement. — 
People  v.  Hammond,  109  Cal.  384,  393,  42 
Pac.  86. 

Aa  to  preaumptloB  of  time  of  breach,  see 

note,  10  Am.  St.  Rep.  846,  847. 

.  41.  Same— Rule  la  different  when  duty 
of  defaulting  officer  is  limited  merely  to 
payment  over  of  moneys,  and  superior  offi- 
cer makes  application  of  funds.  As  duty  of 
such  defaulting  officer  is  fulfilled  when  he 
makes  general  payment  to  superior  officer, 
he  can  not  be  said  to  have  committed  new 
offense  in  case  such  superior  officer  ap- 
plies money  paid  to  former  shortage. — Peo- 
ple v.  Hammond,  109  Cal.  384,  393,  42  Pac. 
36.  See,  also,  Anaheim  U.  W.  Co.  v.  Parker, 
101  Cal.  483,  490,   85  Pac.  1048. 

As  to  right  of  oaleer  to  dlreet  application 
of  payment,  see  note  10  Am.  St.  Rep.  853, 
854. 

42.  Same— la  question  of  fact  to  be  deter- 
mined by  jury  upon  all  circumstances  of 
case. — Anaheim  U.  W.  Co.  v.  Parker,  101 
Cal.  483,  487,  35  Pac.  1048. 

43.  Same  —  Presumption  aa  to. — Where 
treasurer  holding  during  several  consecu- 
tive terms  misappropriated  funds,  and  time 
of  misappropriation  is  not  shown,  it  will 
be  presumed  to  have  occurred  at  end  of 
last  term,  and  sureties  on  last  bond  will  be 
liable. — Heppe  v.  Johnson,  73  Cal.  265,  270, 
14  Pac.  833. 

44.  Same  —  Same  —  Treasurer    acting    as 

tax-collector. — If  same  person  is  both  treas- 
urer and  tax-collector  and  settles  his  ac- 
counts as  tax-collector  with  auditor  and  re- 
ceives certificate  from  auditor  stating 
amount  due  from  him  as  tax-collector  and 
that  he  "has  this  day  the  amounts  as  given 
below  to  be  paid  into  the  county  treasury," 
which  certificate  is  afterwards  found  in  the 
treasury,  the  presumption  is  that  money 
was  deposited  in  treasury  with  certificate 
and,  in  absence  of  evidence  as  to  when  de- 
falcation occurred,  that  it  occurred  after 
money  was  so  deposited;  and  sureties  of 
treasurer  are  liable. — Butte  Co.  v.  Morgan, 
76  Cal.  1,  5,  18  Pac  115. 
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OBLIGATION  OF  SURETIES— TERM  OP  OFFICE  EXTENDED.         [Pt.  Ill,  Tit.  I. 


§960.    SAME.     [DUTIES   REQUIRED   B7  SUBSEQUENT   STATUTE.] 

Every  such  bond  is  in  force  and  obligatory  upon  the  principal  and  sureties 

therein  for  the  faithful  discharge  of  all  duties  which  may  be  required  of  such 

officer  by  any  law  enacted  subsequently  to  the  execution  of  such  bond,  and 

such  condition  must  be  expressed  therein. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  8  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  Hubert  v.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  633. 


OBLIGATION  OP  SURETIES— EXTEN- 
SION OP  TERM. 

1.  As  to  liability  of  sureties. 

2.  Change  of  duties  by  law  subsequent. 

3.  Extension  of  term. 

4.  Finding  beyond  the  issues  and  against  the 

evidence. 

5.  Limitation  of  action. 

6.  New  duties  of  distinct  office. 

7.  New  duties  of  same  office. 

As  to  coaaltloaa  la  bond,  compare   ante, 

f  954. 

1.  Aa  to  liability  of  auretlea. — Defendant 
H.  grave  a  bond  as  city  treasurer  for  the 
faithful  discharge  of  official  duties  then  or 
thereafter  imposed  on  him.  As  such  treas- 
urer he  received  money  arising:  from  the 
sale  of  certain  street  bonds,  under  statutes 
of  1875-1876,  pagre  443,  authorizing:  the 
widening:  of  a  certain  street,  and  provid- 
ing: (section  11)  that  the  treasurer  "shall 
receive  and  safely  keep  the  same  as  moneys 
belonging-  to  said  city  and  county  are  kept," 
and  designating  a  separate  fund  therefor. 
A  warrant — No.  92— on  an  award  for  dam- 
ages to  a  certain  lot  was  issued  to  one  A. 
as  owner,  without  knowledge  of  plaintiffs 
claim  of  interest  therein,  but  on  the  dis- 
covery of  such  claim  another  warrant — No. 
114 — was  issued  to  the  owner  or  owners  of 
said  lot,  and  notice  thereof  given  to  defend- 
ant H.  The  money  was  illegally  paid  by 
defendant's  deputy  on  warrant  No.  92;  and 
the  fund  was  sufficient  to  pay  only  a  part 
of  plaintiff's  share  under  warrant  No.  114. 
Held,  that  the  sureties  on  the  bond  were 
liable  for  the  residue. — Priet  v.  De  La  Mon- 
tanya,  3  Cal.  Unrep.  122,  22  Pac.  171.  See 
subsequent  opinion,  85  Cal.  148,  24  Pac.  612. 

2.  Caaaa-e  of  duties   by  law  aabseaaeat 

to  execution  of  bond  will  not  release 
sureties. — County  of  Sacramento  v.  Bird,  81 
Cal.  66,  76. 

S.  Extension  of  term. — Condition  in- 
serted in  bond  making:  sureties  liable  for 
discharge  of  official  duties  imposed  by  law 
subsequently  to  execution  of  bond  only  ap- 
plies to  such  as  may  be  required  to  be 
performed  during:  period  of  liability  fixed 
by  the  bond,  and  does  not  authorize  ex- 
tension of  that  period. — Brown  v.  Lattln 
more,  17  Cal.  93,  96. 


4.  Finding;  beyond  the  laaaea  and  aa*afoat 
the  evidence. — Where  the  evidence  showed 
that  at  the  end  of  the  official  term  for 
which  the  bond  sued  on  was  given  the  prin- 
cipal had  on  hand  $24,962.91  In  the  fund, 
against  which  there  were  no  legal  demands 
prior  to  warrant  No.  114  for  $10,932,  a  find- 
ing that  there  was  a  balance  of  $1,800  in 
said  fund  Is  against  the  evidence,  if  it  re- 
lates to  the  first  term  of  the  treasurer,  and 
If  it  relates  to  the  end  of  his  second  term,  it 
Is  beyond  the  issues  pleaded. — Priet  v.  De 
La  Montanya,  8  Cal.  Unrep.  122,  22  Pac.  171. 
See  subsequent  opinion,  85  Cal.  148,  24  Pac. 
612. 

5.  Limitation  of  action. — Where  plain- 
tiffs, whose  cause  of  action  depended  on 
warrant  No.  114,  payment  of  which  could 
not  be  enforced  until  the  conflicting  claims 
between  them  and  the  lot  owner  were 
finally  determined,  commenced  their  action 
within  seven  months  after  such  determina- 
tion, though  more  than  four  years  after  the 
illegal  payment  by  the  treasurer,  their 
right  of  action  was  not  barred  by  Code  of 
Civil  Procedure,  section  837,  providing  that 
actions  upon  any  contract,  obligation,  or 
liability  founded  upon  an  instrument  In 
writing  shall  be  commenced  within  four 
years. — Priet  v.  De  La  Montanya,  3  Cal. 
Unrep.  122.  22  Pac.  171.  See  subsequent 
opinion,  85  Cal.  148,  24  Pac.  612. 

6.  New  dot  tea  of  dlatlact  offlce.  with  ex- 
ecution of  which  officer  may  be  charged,  are 
not  within  obligation  of  bond  for  principal 
offlce,  in  absence  of  statutory  provision  to 
that  effect. — People  v.  Edwards,  9  Cal.  286, 
292. 

See,  ante.   9  959  and  note  par.  37. 

7.  New  duties  of  aante  offlce. — Bond  la 
obligatory  for  performance  by  town  mar- 
shal of  duties  as  tax-collector  if  act  im- 
posing duties  does  not  create  distinct  office 
of  tax-collector  to  be  held  ex  officio  by 
marshal,  but  merely  imposes  upon  marshal 
new  duties. — Redwood  City  v.  Qrlmmen- 
steln,  68  Cal.  512,  518,  9  Pac.  560.  See  Law- 
rence v.  Doolan,  68  Cal.  309,  313,  5  Pac  484, 
9  Id.  159. 

See  note  68  Am.  St  Rep.  191. 

Aa  to  liability  for  dotlea  aabaeaae 
Imposed  by  atatote,  see  note,  91  Am. 
Rep.  503-507,  561. 
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OFFICIAL    BONDS — ACTIONS    ON. 
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§  961.  SUIT  ON  BONDS.  Every  official  bond  executed  by  any  officer  pur- 
suant to  law  is  in  force  and  obligatory  upon  the  principal  and  sureties  therein 
to  and  for  the  state  of  California,  and  to  and  for  the  use  and  benefit  of  all  per- 
sons who  may  be  injured  or  aggrieved  by  the  wrongful  act  or  default  of  such 
officer  in  his  official  capacity;  and  any  person  so  injured  or  aggrieved  may 
bring  suit  on  such  bond,  in  his  own  name,  without  an  assignment  thereof. 

History:  Enacted  March  12,  1872,  re-enactment  of  8  9  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  Hubert  v.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  633. 


ACTIONS  ON  OFFICIAL  BOND& 

1.  Action  accrues  at  time  of  broach. 

2.  8ame — Demand  is  not  necessary. 

3.  Same — End  of  term. 

4.  Same — Same — But  if  prior  breach  be 

shown. 

6.  Same — Failure    of   collector    to   make 
monthly  settlement. 

6.  Damages  for  false  imprisonment — Suit 

on  town  marshal's  bond. 

7.  District  attorney — Authority  of  to  sue. 

8.  Lost  bond — Action  on. 

9.  Parties  defendant — One  or  more  sure- 

ties. 

10.  Same — Principal  and  sureties. 

11.  Same — Same — Tort  and  contract. 

12.  Party  plaintiff — County  as. 

13.  Same — Same — Action  in  name  of  board 

of  supervisors. 

14.  Same — Informal  bond. 

15.  Same — State  of  California. 

16.  Same — State  and  county. 

17.  Pleading — As  to  generally. 

18.  Statute  of  limitations — Action  is  upon 

"liability  created  by  statute.1 ' 

19.  8ame — Same — Former  decisions. 

20.  Same — Action  against  sheriff,  coroner, 

or  constable. 

21.  Same — Same — Sheriff  acting  ex  officio 

as  tax-collector. 

22.  Same — Bond  mere  security. 
23-26.  Same — Commences  to  run,  when. 

1.     Action   accruer   at   time    of  breach   of 

bond,  whether  cause  of  action  be  trespass, 
or  nonfeasanee.  or  misfeasance  in  office. — 
Van  Pelt  v.  Littler,  14  Cal.  194,  196,  197; 
Lawrence  v.  Doolan,  68  Cal.  309,  313,  5  Pac. 
434.  9  Id.  159;  Black  v.  Clasby  97  Cal.  482, 
484.  32  Pac.  564;  People  v.  Weineke,  122 
CaL  536,  539,  55  Pac.  579;  County  of  San 
Diego  v.  Dauer,  131  Cal.  199,  208,  68  Pac. 
338. 

See  pars.  18-24,  this  note;  also,  ante,  8  959, 
pars.  40-44. 


2.     Sine  — Demand    la    aot    necessary    to 

create  cause  of  action  where  statute  ex- 
pressly requires  performance  of  duty  at 
riven  time. — San  Francisco  v.  Heynemann, 
71  Cal.  153.  154,  11  Pac.  870;  People  v. 
Melone,  73  Cal.  574,  578,  15  Pac.  294;  People 


ex  rel.  Dunn  t.  Van  Ness,  76  Cal.  121,  124, 
18  Pac.  139. 

Compare i  County  of  San  Luis  Obispo  v. 
King;,  69  Cal.  581,  532,  11  Pac.  178. 

8.  Same— End  of  term  will  be  construed 
as  time  of  breach  if  no  earlier  time  be 
shown. — People  ex  rel.  Dunn  v.  Van  Ness, 
76  Cal.  121,  124,  18  Pac.  189. 

See,  ante,  $  959  and  note  par.  42. 

4.  Same— Same— But  If  prior  breach  be 
shown  failure  of  treasurer  to  have  funds 
converted  in  treasury  at  end  of  term,  and  to 
turn  same  over  to  successor,  adds  nothing 
to  previous  transgression  and  can  not  be 
treated  as  new  cause  of  action. — People  v. 
Weineke,  122  Cal.  535,  539,  55  Pac.  679; 
County  of  San  Diego  v.  Dauer,  131  Cal.  199, 
203,  63  Pac.  838. 

5.  Same— Failure  of  collector  to  make 
monthly  settlement,  when  required  by  law, 
is  breach  upon  which  action  accrues. — San 
Francisco  v.  Ford,  52  Cal.  198,  200. 

Comparei  People  v.  Weineke,  122  Cal. 
535,  539,  55  Pac.  579. 


6.  Damages  for  false  Imprisonment— Salt 
on  town  marshal's  bond. — A  suit  will  be 
against  a  town  marshal  for  damages  for 
false  imprisonment  on  his  official  bond  in 
behalf  of  an  individual. — Miller  v.  Turner, 
—  Cal.  App.  — ,194  Pac.  66. 

7.  District  attorney— Authority  of  to  sue. 

— See  People  v.  Love,  25  Cal.  520,  523;  Ven- 
tura Co.  v.  Clay,  119  Cal.  213,  216,  51  Pac. 
189;  People  v.  Madden,  138  Cal.  347,  34$,  65 
Pac.  741. 

8.  Lost  bond. — Action  may  be  main- 
tained upon. — Oakland  v.  Snow,  145  Cal. 
419,   430,   78   Pac.   1060. 

9.  Parties  defendant— One  .or  more  sure- 
ties may  be  sued  without  joining  others. — 
People  v.  Love,  25  Cal.  520,  626;  People  v. 
Evans,  29  Cal.  429,  436;  Heppe  v.  Johnson, 
73  Cal.  265,  270,  14  Pac.  833. 

10.  Same — Principal     and     sureties     may 

be  joined  in  one  suit. — Black  v.  Clasby,  97 
Cal.  482,  484,  32  Pac.  564;  Sam  Yuen  v. 
McMann,  99  Cal.  497,  498,  34  Pac.  80;  Bell 
v.  Peck,  104  Cal.  35,  36,  37  Pac.  766;  Fuller 
D.  Co.  v.  McDade,  113  Cal.  360,  363,  45 
Pac.   694. 


11.     Same  —  Same  —  Tort   and   contract. — 

Such  joinder  is  not  objectionable  as  beinf? 
misjoinder  of  cause  for  tort  of  officer  with 
contract  of  sureties — Fuller  D.  Co.  v.  Mc- 
Dade, 113  Cal.  360,  362,  45  Pac.  694. 
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As  to  parties  defendant,  see  Kerr's  Cyc. 
Code  Civ.  Proc,  2d  ed.,  §  383  and  note. 

12.  Party  plaintiff— Connty  aa. — If  com- 
plaint on  official  bond  of  county  treasurer 
avers  that  money  for  which  treasurer  is 
in  default  belongs  to  county,  action  is 
properly  brought  in  name  of  county. — Men- 
docino Co.  v.  Morris,  32  Cal.  145,  148. 

Comparet  Mendocino  Co.  v.  Lamar,  30 
Cal.  627;  People  v.  Haggln,  57  Cal.  579,  686. 

13.  Same  —  Same  —  Action     In    name    of 

board  of  anperrlsora  is  proper,  if  board  is 
authorized  by  law  to  sue  in  behalf  of 
county. — Sacramento  Co.  ▼.  Bird,  31  Cal.  66, 
69. 

14.  Same-— Informal  bond,  made  by  dep- 
uty payable  to  his  principal,  may  be  sued 
on  by  state  or  any  party  interested. — Hu- 
bert v.  Mendheim,  64  Cal.  213,  218,  80  Pac 
633. 

15.  Same— State  of  California  may  bring: 
action,  without  joining  aggrieved  party. 
In  such  case  state  is  trustee  of  an  express 
trust  within  section  369  Code  of  Civil  Pro- 
cedure.— People  v.  Stacy,  74  Cal.  373,  875, 
16  Pac.  192. 

16.  Same  — State  and  county  may  re- 
cover all  money  due  on  tax-collector's  bond 
in  single  action  in  name  of  state,  although 
part  of  moneys  thus  due  may  belong  to 
county  and  part  to  state. — People  v.  Love, 
25  Cal.  520,  524. 

Aa  to  party  plaintiff,  see,  post,  §  962;  and 
note,   95  Am.  St.  Rep.  74-76. 

'  17.     Pleading-— A»    to    generally. — As    to 

pleading  in  general. — People  v.  Love,  25 
Cal.  520;  Sacramento  Co.  v.  Bird,  81  Cal. 
66;  Mendocino  Co.  v.  Morris,  32  Cal.  145,  148, 
149;  Ghiradelli  v.  Bourland,  32  Cal.  585; 
Tidball  v.  Halley,  48  Cal.  610;  Fuller  D.  Co. 
v.  McDade,  113  Cal.  860,  363,  45  Pac.  694; 
Ventura  Co.  v.  Clay,  114  Cal.  242,  46  Pac. 
9;  Felonicher  v.  Stlngley,  142  Cal.  630,  633, 
76  Pac.  504. 

18,  Statute  of  limitations  —  Action  la 
upon   "liability  created   by  statute"   and    is 

governed  by  subdivision  1,  section  338,  Code 
of  Civil  Procedure,  and  is  barred  in  three 
years,  in  absence  of  express  statutory  pro- 
visions prescribing  other  limitation. — 
County  of  Sonoma  v.  Hall,  132  Cal.  589,  591, 
62  Pac.  257,  312,  65  Id.  12,  469;  People  ex 
rel.  Dunn  v.  Van  Ness,  76  Cal.  121,  124,  18 
Pac.  139;  Ventura  Co.  v.  Clay,  114  Cal.  242, 
245,   46  Pac.   9. 

19.  Same— Same— Former  decisions. — Al- 
though simple  action  against  officer,  other- 
wise than  on  his  official  bond,  may  be 
barred  by  section  338,  Code  of  Civil  Pro- 
cedure, as  being  "upon  a  liability  created 
by  statute"  or  "for  taking,  detaining,  or 
injuring  any  goods,"  an  action  upon  his 
official  bond  is  not  governed  by  that  sec- 
tion.— Placer  Co.  v.  Dickerson,  45  Cal.  12, 
14;  Paige  v.  Carroll,  61  Cal.  211,  214. 

Overruled  by  County  of  Sonoma  v.  Hall, 
132  Cal.  589,  62  Pac.  257,  312,  65  Id.  12,  459. 


Same— Action  against  sheriff,  coro- 
ner, or  constable  upon  liability  incurred  by 
doing  some  act  in  official  capacity  is  barred 
in  two  years  under  subdivision  2,  section 
339,  Code  "of  Civil  Procedure,  and  an  action 
upon  official  bond  of  such  officers  is  barred 
at  same  time. — Paige  v.  Carroll,  61  Cal.  211, 
214;  People  v.  Burkhart,  76  Cal.  606,  607, 
18  Pac.  776. 

Compares  County  of  Sonoma  v.  Hall,  132 
Cal.  589,  593,  62  Pac.  257,  812,  65  Id.  12,  459. 

21.  Same— Same— Sheriff  acting  ex  oflelo 
as  tax-collector  does  not  perform  duties  as 
sheriff  in  collecting  taxes,  and  an  action 
brought  upon  his  official  bond  as  tax-col- 
lector is  not  controlled  by  subdivision  2, 
section  339,  Code  of  Civil  Procedure. — Peo- 
ple v.  Burkhart,  76  CaL  606,  607,  18  Pac. 
776. 

22.  Same  — Bond  mere  aecnrlty. — Official 
bond  is  in  nature  collateral  security  con- 
ditioned for  faithful  performance  of  duties 
imposed  by  statute  upon  officer.  Bond  it- 
self imposes  no  new  duties  upon  him. 
Whenever  cause  against  principal  becomes 
barred  action  upon  bond  becomes  barred. 
Sureties  are  entitled  to  all  defenses  that 
will  be  allowed  to  principals.  Mere  fact 
that  bond  is  instrument  in  writing  can  not 
affect  question.  Statute  imposing  limita- 
tion In  action  upon  written  instrument  does 
not  operate  to  suspend  operation  of  other 
statutes  of  limitation  or  to  continue  in 
force  or  revive  cause  of  action  which  has 
already  been  barred  by  some  one  of  the 
statutes  of  limitation.  Limitation  acts 
upon  cause,  not  form  of  action  (explains 
and  overrules  former  decisions). — County 
of  Sonoma  v.  Hall,  132  Cal.  589,  599,  62 
Pac.  257,  312,  65  Id.  12,  459. 

22.     Same  —  Commences    to   run,    when. — 

Statute  does  not  commence  running  for 
breach  of  an  official  bond  until  expiration 
of  official  term. — People  v.  Van  Ness,  79 
Cal.   84,   89. 

24.  Explained  in  People  ▼.  Weineke,  122 
Cal.  635,  539,  55  Pac.  679;  County  of  San 
Diego  v.  Dauer,  131  Cal.  199,  63  Pac.  338. 

See  pars.  2-6,  this  note. 

25.  Statute  begins  to  run  against  cause 
of  action  in  favor  of  county  upon  bond  of 
its  treasurer,  for  loss  of  money  deposited 
by  him  In  bank  which  has  suspended,  at 
least  as  early  as  his  loss  of  control  of 
funds  was  known  to  county.  Failure  of 
treasurer,  at  conclusion  of  his  official  term, 
to  pay  such  funds  to  his  successor  does  not 
constitute  new  or  different  cause  of  action 
nor  extend  period  of  limitation  of  action 
upon  his  official  bond. — County  of  San 
Diego  v.  Dauer,  131  Cal.  199,  202,  63  Pac 
338.  See  People  v.  Melone,  73  Cal.  574,  678, 
15  Pac.  294;  People  v.  Weineke,  122  Cal.  625" 
539,  66  Pac.  579. 

26.  Compares     Lawrence    v.     Doolan.      €8 
Cal.   309,  313,  6  Pac.   484,  9  Id.  159. 

Aa  to  anlta  when  additional  bond  la 

see,  post,  9  967. 


208 


Ck.Tn.art.  IX.]      SUCCESSIVE    SUITS    OH    BOND— DEFECTS    IN    FORM. 


•6 


§  962.    SAME.    [SUCCESSIVE  SUITS.]    No  such  bond  is  void  on  the  first 

recovery  of  a  judgment  thereon;  but  suit  may  be  afterwards  brought,  from 

time  to  time,  and  judgment  recovered  thereon  by  the  state  of  California,  or  by 

any  person  to  whom  a  right  of  action  has  accrued  against  such  officer  and  his 

sureties,  until  the  whole  penalty  of  the  bond  is  exhausted. 

History:  Enacted  March  12,  1872,  re-enactment  of  $  10  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  Hubert  v.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  633. 


As  t»  foi 

and  note. 


of  judgment,  see,  ante,  8  956 


A*  to  party  plaintiff,  see,  ante,  §  961. 


§963.  DEFECTS  IN  FOEM,  APPROVAL,  FILING,  ETC.,  NOT  TO  VITI- 
ATE. Whenever  an  official  bond  does  not  contain  the  substantial  matter  or 
conditions  required  by  law,  or  there  are  any  defects  in  the  approval  or  filing 
thereof,  it  is  not  void  so  as  to  discharge  such  officer  and  his  sureties ;  but  they 
are  equitably  bound  to  the  state  or  party  interested ;  and  the  state  or  such 
party  may,  by  action  in  any  court  of  competent  jurisdiction,  suggest  the  defect 
in  the  bond,  approval,  or  filing,  and  recover  the  proper  and  equitable  demand 
or  damages  from  such  officer  and  the  persons  who  intended  to  become  and 
were  included  as  sureties  in  such  bond. 

History:  Enacted  March  12,  1872,  re-enactment  of  $  11  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  People  v.  Evans,  29  Cal.  429,  436; 
Hubert  v.  Mendheim,  64  Cal.  213,  218,  30  Pac.  633. 


DEFECTS  IN  BONDS. 

1.  Defect  in  justification. 

2.  Estoppel  of  surety. 

3,1  Failure  of  proper  officer  to  approve. 

5.  Montana  law — Construction. 

6.  Omission  of  seal. 

7.  Reformation  of  instrument. 

&  Suggestion  of  defect — Attaching  copy  of 
bond  to  complaint. 

&.  8ame— Absence  of  signature. 

10.  Same — Estops  plaintiff. 

11.  Same — Writing  entirely  irrelevant. 

At  to  approval  of  bond  altered  after  sign- 
Is*  aad  delivery  by  saretles,  see,  ante,  §  960 
and  note  par.  9. 

As  to  defective  bonds,  see  notes,  82  Am, 
Dec  762;  90  Am.  St  Rep.  189-206. 

As  to  effect  of  bond  whlcb  la  merely  Joint, 

>ee,  ante,   f  968   and   note  par.   2. 

As  to  execution  aad  delivery  of  bond,  see, 
ante,  |  959  and  note  pars.  9-17. 

As  to  what  la  official  bond,  see,  ante,  9  958 
&nd  note  pars.  3,  4. 

1.  Defect  la  Jastrflcatlon. — Bond  is  not 
▼itiated  because  sureties  swear  that  "they 
are  worth  the  amount  for  which  they  be- 
come liable  over  and  above  all  their  Just 
debts  and  liabilities'*  Instead  of  saying 
"over  and  above  all  their  debts." — People 
tz  rel.  Dorsey  v.  Smith,  28  Cal.  21,  26. 

2L  Estoppel  of  surety. — Execution  of 
bond  which  could  be  and  has  been  declared 
upon  as  official  bond  estops  defendant  from 


saying:  that  bond  is  unofficial. — Hubert  v. 
Mendheim,    64    Cal.    213,    220,    30    Pac.    633. 

S.  Failure  of  proper  officer  to  approve 
will  not  invalidate  bond  or  release  sureties. 
— People  v.  Huson,  78  Cal.  154,  167,  20  Pac. 
869.  See  People  ex  rel.  Casserly  v.  Pitch, 
1  Cal.  519,  535,  636;  Doane  v.  Scannell.  7 
Cal.  393,  395;  People  ex  rel.  Attorney-Gen- 
eral v.  Scannell,  7  Cal.  432,  441;  People  v. 
Edwards,  9  Cal.  286,  292;  People  v.  Evans, 
29  Cal.  480,  436;  People  v.  Kneeland,  31  Cal. 
288;  Medocino  Co.  v.  Morris,  32  Cal.  145, 
148;  Oakland  v.  Snow,  145  Cal.  419,  430,  78 
Pac.  1060;  Baker  County  v.  Huntington,  46 
Ore.  276,  79  Pac.  187. 

See  note,   82  Am.  Dec.  764. 

4.  Compare i  People  v.  Van  Ness,  79  CaL 
84,  88,  12  Am.  St.  Rep.  134,  21  Pac.  554. 

5.  Montana  law  —  Construction. — Section 
1066  of  the  Political  Code  of  Montana  was 
taken  from  above  section,  and  in  so  taking: 
it  the  legislature  of  that  state  took  it  with 
the  interpretation  and  construction  which 
had  been  put  upon  it  by  the  courts  of  this 
state;  and  it  is  held,  that  the  failure  of 
the  principal  to  sign  a  Joint  and  several 
bond  would  not  operate  to  release  the 
surety. — Deer  Lodge  County  v.  United 
States  Fidelity  &  Q.  Co.,  42  Mont.  315,  112 
Pac.  1060. 

6.  Omission  of  seal,  by  party  signing, 
will  not  defeat  recovery  on  bond  If  defect 
is  suggested  in  complaint. — Sacramento  Co. 
v.  Bird,  31  Cal.  66,  73. 

Aa  to  necessity  of  seal  since  adoption  of 
code,  see  Kerr's  Cyc.  Code  Civ.  Proa,  2d  ed., 
8  1932  and  note, 
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7.  Reformation    of    Instrument.  —  Action 

provided  by  this  section  is  not  bill  to  re- 
form instrument  to  make  it  conform  to 
code.  It  is  only  necessary  to  suggest 
defect  and  prove  breach,  and  court  is  au- 
thorized to  render  judgment  precisely  as 
if  bond  conformed  to  statutory  require- 
ments.— Hubert  v.  Mendheim,  64  Cal.  213, 
219,  30  Pac.  633. 

8.  Suggestion  of  defect— Attaching  copy 
of  bond  to  complaint  is  sufficient  sugges- 
tion, where  the  complaint  calls  attention 
of  court  to  fact  that  bond  sued  on  is 
official  bond. — Hubert  v.  Mendheim,  64  Cal. 
213,  219,  30  Pac.  633;  People  v.  Huson,  78 
Cal.  154,  157,  20  Pac.  369. 


0.     Same— Absence   of   signature   can   not 

be   cured   by   suggestion. — People   -v.   Hart- 
ley, 21  Cal.  585,  589,  82  Am.  Dec.  768. 


10.  Same-^Estops  plaintiff  from  claiming 
that  bond  sued  on  Is  not  official  bond. — Hu- 
bert v.  Mendheim,  64  Cal.  213,  219,  30  Pae. 
633. 


11.     Same  —  'Writing    entirely    Irrelevant 

can  not  be  changed  into  official  bond  by 
"suggestion."  The  writing  must  be  a  bond 
given  by  an  officer  or  his  deputy  to  secure 
the  discharge  of  his  duties.  —  Hubert  v. 
Mendheim,  64  Cal.  213,  219,  30  Pac.  633. 


§964.    INSUFFICIENCY  OF  SURETIES.    Whenever  it  is  shown  by  the 

affidavit  of  a  credible  witness,  or  otherwise  comes  to  the  knowledge  of  the 

judge,  court,  board,  officer,  or  other  person  whose  duty  it  is  to  approve  the 

official  bond  of  any  officer,  that  the  sureties  or  any  one  of  them  have,  since 

such  bond  was  approved,  died,  removed  from  the  state,  become  insolvent,  or 

from  any  other  cause  have  become  incompetent  or  insufficient  sureties  on  such 

bond,  the  judge,  court,  board,  officer,  or  other  person  may  issue  a  citation  to 

such  officer,  requiring  him,  on  a  day  therein  named,  not  less  than  three  nor 

more  than  ten  days  after  date,  to  appear  and  show  cause  why  such  office  should 

not  be  vacated,  which  citation  must  be  served  and  return  thereof  made  as  in 

other  cases.    If  the  officer  fails  to  appear  and  show  good  cause  why  such  office 

should  not  be  vacated,  on  the  day  named,  or  fails  to  give  ample  additional 

security,  the  judge,  court,  board,  officer,  or  other  person  must  make  an  order 

vacating  the  office,  and  the  same  must  be  filled  as  provided  by  law. 

History:  Enacted  March  12, 1872,  founded  upon  5  1  Act  May  18,  1853, 
Stats.  1853,  p.  223.  See  People  ex  rel.  De  Fries  v.  Supervisors,  10  Cal. 
344,  346;  Matter  of  Carter,  141  Cal.  316,  322,  74  Pac.  997. 


INSUFFICIENCY  OF  SURETIES— RE- 
MOVAL OF  OFFICERS. 

1.  Failure  of  tribunal  to  act. 
2,  3.  Proceedings  are  judicial. 

4.  Proper  tribunal  for  proceedings. 

5.  Right  to  remove  officer. 

6    Same — Constitutional  offices. 

As  to  computation  of  time,  see,  ante,  §  947 
and  note. 

A»  to  discharge  of  surety,  see,  post, 
8S  972-975. 

An  to  effect  of  death,  removal,  or  Insol- 
vency of  portion  of  sureties  upon  liability 
of  remain  Ins;  sureties,  see,  post,  9  966  and 
note. 

An  to  withdrawal  of  surety,  see,  post, 
SS  970-976. 

1.  Failure  of  tribunal  to  act,  and  to  com- 
pel giving  of  new  bond,  or  to  declare  office 
vacant,  upon  one  or  more  sureties  becom- 
ing incompetent,  will  not  affect  liability 
of  remaining  sureties,  proceedings  provided 
by  section  being  for  benefit  of  obligee,  not 
obligors. — People  v.  Jenkins,  17  Cal.  500, 
603;  Sacramento  Co.  v.  Bird,  31  Cal.  66,  76. 


As  to  failure  of  tribunal  to  approve  bond 
properly  tendered,  see,  ante,  J  947  and  note 
par.  9,  and  S  963  and  note  par.  3. 

3.  Proceedings  are  Judicial. — People  ex 
rel.  De  Fries  v.  Supervisors  of  Marin  Co.. 
10  Cal.  344. 

S.  Distinguished  In  Matter  of  Carter,  141 
Cal.  316,  322,  74  Pac.  997. 


As  to  determination  of  aunleieney  of  bond 
being  Judicial  act,  see,  ante,  §  960  and  note 
par.  3. 


As  to  proceedings  being  Judicial  and  sub- 
ject to  review  on  certiorari,  see  note,  40 
Am.  St.  Rep.  46,  46;  briefs  18  I*  R.  A.  411, 
412;  22  L.  R.  A.  483. 

4.     Proper    tribunal    for    Proceedings     la 

one  which  is  at  time  authorised  by  law  to 
approve  official  bond  of  such  officer,  not  one 
which  did  in  fact  approve  such  bond.— 
People  ex  rel.  Attorney-General  v.  Scan- 
nell,  7  Cal.  432,  436;  People  ex  rel.  De  Fries 
v.  Board  of  Supervisors  of  Marin  Co..  10 
Cal.  344,  846;  People  v.  Evans,  29  Cal.  429, 
480,  438. 


5.     Rlarht     to     remove     oulcer*— Term      of 
office   may    always    be    terminated    in   such 
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manner  and  by  such  means  as  are  pre-  summarily  and  without  a  hearing. — Matter 
scribed  by  law  which  created  it.  Law  may  of  Carter,  141  Cal.  316,  320,  74  Pac.  997. 
provide  that  removal  can  be  made  only  for  ft.  Same— Constitutional  officers  can  not 
cause  and  after  notice,  hearing,  and  de-  be  devested  of  office  otherwise  than  as  pre- 
cision, which  shall  have  all  the  attributes  scribed  by  state  constitution. — People  ex 
of  judicial  proceeding,  or  it  may  provide  rel.  Attorney-General  v.  Wells,  2  Cal.  -198, 
that   it  shall   be  made   only   for  cause,   but  203,  205. 

§  966.    FORM  OF  ADDITIONAL  BOND.    The  additional  bond  must  be  in 

such  penalty  as  directed  by  the  court,  judge,  board,  officer,  or  other  person,  and 

in  all  other  respects  similar  to  the  original  bond,  and  approved  by  and  filed 

with  the  same  officer  as  required  in  case  of  the  approval  and  filing  of  the 

original  bond.    Every  such  additional  bond  so  filed  and  approved  is  of  like 

force  and  obligation  upon  the  principal  and  sureties  therein,  from  the  time  of 

its  execution,  and  subjects  the  officer  and  his  sureties  to  the  same  liabilities, 

suits,  and  actions  as  are  prescribed  respecting  the  original  bonds  of  officers. 

History:  Enacted  March  12, 1872,  founded  upon  §  18  Act  February  28, 
1850,  Stats.  1850,  p.  76. 

§  966.  FORCE  OF  ORIGINAL  BOND.  In  no  case  is  the  original  bond  dis- 
charged or  affected  when  an  additional  bond  has  been  given,  but  the  same 
remains  of  like  force  and  obligation  as  if  such  additional  bond  had  not  been 

given. 

History:  Enacted  March  12,  1872,  re-enactment  of  §  19  Act  February 
28,  1850,  Stats.  1850,  p.  75.  See  Hubert  v.  Mendheim,  64  Cal.  213,  218, 
30  Pac.  633. 

As   to   effect   of  release,   discharge,   Tolontary   withdrawal,   or   Incompetency   of   surety, 

see,  poat,  9  977  and  note. 

§967.  LIABILITY  OF  OFFICERS  AND  SURETIES.  The  officer  and  his 
sureties  are  liable  to  any  party  injured  by  the  breach  of  any  condition  of  an 
official  bond,  after  the  execution  of  the  additional  bond,  upon  either  or  both 
bonds,  and  such  party  may  bring  his  action  upon  either  bond,  or  he  may  bring 
separate  actions  on  the  bonds  respectively,  and  he  may  allege  the  same  cause  of 
action,  and  recover  judgment  therefor  in  each  suit. 

History:    Enacted  March  12,  1872. 

As  to  milts  on  original  bonds,  see,  ante,  $961  and  note. 

§  968.  SEPARATE  JUDGMENTS  ON  BONDS.  If  separate  judgments  are 
recovered  on  the  bonds  by  such  party  for  the  same  cause  of  action,  he  is  entitled 
to  have  execution  issued  on  such  judgments  respectively;  but  he  must  only 
collect,  by  execution  or  otherwise,  the  amount  actually  adjudged  to  him  on  the 
same  causes  of  action  in  one  of  the  suits,  together  with  the"  costs  of  both  suits. 

History:    Enacted  March  12,  1872. 

§969.  CONTRIBUTION  BETWEEN  SURETIES.  Whenever  the  sureties 
on  either  bond  have  been  compelled  to  pay  any  sum  of  money  on  account  of  the 
principal  obligor  therein,  they  are  entitled  to  recover  in  any  court  of  competent 
jurisdiction  of  the  sureties  on  the  remaining  bond  a  distributive  part  of  the  sum 
thus  paid,  in  the  proportion  which  the  penalties  of  such  bonds  bear  one  to  the 
other  and  to  the  sums  thus  paid,  respectively. 

History:"  Enacted  March  12,  1872.' 


§8  070-073      DISCHARGES    OF    SURETIES — APPOINTMENT    TO    VACANCY.      [Pt.  Ill,  Tit.  I. 

1.     Contribution. — Bach     surety     has     re-  As  to  contribution  between  Burettes,  see, 

course    for    contribution    upon    his    fellow       post,  $  969;  also  Kerr's  Cyo.  Code  Civ.  Proa, 
sureties. — People  v.  Buster,  11  Cal.  216,  220.       2d  ed.,  9  709  and  note. 


§  970.  DISCHARGE  OF  SURETIES.  Whenever  any  sureties  on  the  official 
bond  of  any  officer  wish  to  be  discharged  from  their  liability,  they  and  such 
officer  may  procure  the  same  to  be  done  if  such  officer  will  execute  a  new  bond 
with  sufficient  sureties  in  like  form,  penalty,  and  conditions,  and  to  be  approved 
and  filed  as  the  original  bond.  Upon  the  filing  and  approval  of  the  new  bond, 
such  first  sureties  are  exonerated  from  all  further  liability;  but  their  bond 
remains  in  full  force  as  to  all  liabilities  incurred  previous  to  the  approval  of 
such  new  bond.  The  liability  of  the  sureties  in  such  new  bond  is  in  all  respects 
the  same  and  may  be  enforced  in  like  manner  as  the  liability  of  the  sureties  in 
the  original  bond. 

History:    Enacted  March  12,  1872. 


BREACH  OF  CONDITION  OF  BOND- 
CONVERSION  OF  FUND. 

1.  Time  of  breach,  how  determined. 
2, 3.  Same — Failure  to  pay  at  end  of  term. 

1.     Time     of    breach,    how    determined— 
Officer's    denial    of    rln-ht    of    state    to    any 

money  collected  by  him  construed  as  con- 
version at  time  of  receipt  of  each  separate 
amount,  from  time  to  time,  although  denial, 
and  refusal  to  account  was  made  after 
expiration  of  term.  Sureties  on  bond  in 
force  at  time  of  each  separate  conversion 
are  liable  therefor,  notwithstanding-  that 
conversion  was  not  discovered  until  after 
expiration  of  term  and   that  there  was  no 


demand  for  accounting*  or  refusal  to  ac- 
count before  expiration  of  term  and  that 
it  does  not  appear  that  statute  imposed 
upon  officer  duty  to  account  and  settle  at 
any  given  time  prior  to  expiration  of  term. 
— People  v.  Van  Ness,  79  Cal.  84,  88,  12 
Am.  St.  Rep.  134,  21  Pac.  164. 


2.  Sum— Failure  to  pax  at  clone  of  tei 

does  not  create  new  cause  of  action. — San 
Diego  Co.  v.  Dauer,  1S1  Cal.  199,  203,  63 
Pac.  338. 

An  to  accrual  of  cavse  of  action*  see,  ante. 
S  961  and  note  pars.  1-5;  and  9  959,  pars. 
40-44. 

3.  Compares  People  ▼.  Van  Ness,  79 
Cal.  84,  88,  12  Am.  St  Rep.  184,  21  Pac.  654. 


§  971.    PERSONS  APPOINTED  TO  FILL  VACANCIES,  BONDS  OF.    Any 

person  appointed  to  fill  a  vacancy,  before  entering  upon  the  duties  of  the  office 
must  give  a  bond  corresponding  in  substance  and  form  with  the  bond  required 
of  the  officer  originally  elected  or  appointed,  as  hereinbefore  provided. 

History:    Enacted  March  12,  1872. 


As  to  fo 

note. 


of  bond*  see,  ante,  S  958  and 


Aa  to  vacancy  In  office,  see,  post,  §5  995- 
1004  and  notes. 


§972.  RELEASE  OF  SURETIES.  Any  surety  on  the  official  bond  of  a 
city,  town,  county,  or  state  officer,  may  be  relieved  from  liabilities  thereon 
afterwards  accruing  by  complying  with  the  provisions  of  the  three  sections 

following. 

History:    Enacted  March  12,  1872,  re-enactment  of  5  2  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  v.  Evans,  29  Cal.  429,  432. 

As  to  death,  removal  from  state,  Insolvency,  etc.,  of  snrety,  see,  ante,   9  964  and  note. 


§  973.    SAME.    [FILING  STATEMENT,  ETC.]    Such  surety  must  file  with 

the  judge,  court,  board,  officer,  or  other  person  authorized  by  law  to  approve 

such  official  bond,  a  statement  in  writing  setting  forth  the  desire  of  the  surety 

to  be  relieved  from  all  liabilities  thereon  afterwards  arising,  and  the  reasons 

eos 
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therefor,  which  statement  must  be  subscribed  and  verified  by  the  affidavit  of 

the  party  filing  the  same. 

History:    Enacted  March  12,  1872,  re-enactment  of  §  3  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  v.  Evans,  29  Cal.  429,  432. 


§974.  SAME.  [COPY  OF  STATEMENT  TO  BE  SERVED.]  A  copy  of  the 
statement  must  be  served  on  the  officer  named  in  such  official  bond  and  due 
return  or  affidavit  of  service  made  thereon  as  in  other  cases. 


History:    Enacted  March  12,  1872,  re-enactment  of  $  4  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  v.  Evans,  29  Cal.  429,  432. 

Aa  to  failure  of  tribunal  to  approve  bond  A»  to  proceeding**  betas;  Judicial  In  ekar- 

properly  tendered,  see,  ante,  8  947  and  note  acter,  see,  ante,  9  964  and  note  pars.  2,  3. 

par.  9,  and  8  963  and  note  par.  S.  A.  to  proper  tribunal,  see,  ante,  8  964  and 

Aa    to    computation    of    time,    see,    ante,  note  par.  3. 
1 947  and  note. 


§  975.    WHEN  OFFICE  MAY  BE  DECLARED  VACANT  FOB  WANT  OF 

OFFICIAL  BOND.    In  ten  days  after  the  service  of  such  notice  the  judge, 

court,  board,  officer,  or  other  person  with  whom  the  same  is  filed,  must  make 

an  order  declaring  such  office  vacant,  and  releasing  such  surety  from  all  liability 

thereafter  to  arise  on  such  official  bond,  and  such  office  thereafter  is  in  law 

vacant,  and  must  be  immediately  filled  by  election  or  appointment,  as  provided 

for  by  law  as  in  other  cases  of  vacancy  of  such  office,  unless  such  officer  has 

before  that  time  given  good  and  ample  surety  for  the  discharge  of  all  his  official 

duties  as  required  originally. 

History:    Enacted  March  12,  1872,  re-enactment  of  8  5  Act  May  18, 
1853,  Stats.  1853,  p.  224.    See  People  v.  Evans,  29  Cal.  429,  432. 

Aa    to    fallare    of   tribunal    to    act    upon  clal    functions,    see,    ante,    8  960    and    note; 

Silas;    of    statement,    see,    ante,    8  964    and  also   6  964  and  note  par.  2. 
note  par.  1.  A«  to  right  to  declare  office  vacant,  see, 

Aa  to  proceedings  belne;  exercise  of  Judl-  ante,   8  964  and  note  par.   4. 


§976.    SUPPLEMENTAL  BOND.    Whenever  from  any  cause  a  surety  on 

the  official  bond  of  any  officer  elected  or  appointed  under  the  laws  of  this  state 

withdraws  from  his  bond  or  becomes  insolvent,  or  from  other  cause  becomes 

incompetent  to  remain  as  surety  thereon,  such  officer  may  file  a  supplemental 

bond,  executed  and  approved  in  the  same  manner  as  the  original  bond,  for  the 

amount  for  which  the  surety  so  withdrawing  or  incompetent  was  bound  by  the 

original  bond. 

History:    Enacted  March  12,  1872,  substantial  re-enactment  of  {23 
Act  February  28,  1850,  Stats.  1850,  p.  76. 

As  to  additional  bonds,  see,  ante,  86  965  et  seq. 

§077.    SAME.    {RELEASE,  ETC.,  EFFECT  OF.]    The  release,  discharge, 

voluntary  withdrawal,  or  incompetency  of  a  surety  on  any  official  bond  does 

not  affect  the  bond  as  to  the  remaining  sureties  thereon,  or  alter  or  change  their 

liability  in  any  respect. 

History:   Enacted  March  12,  1872. 


DI8CHABOE  OF  SURETIES. 

1.  Before  adoption  of  codes. 

2.  Discharge  of  one  or  more  sureties. 

3.  Same— Voluntary  discharge. 


Aa  to  Incompetency  of  anrety,  see,  ante, 
88  964-966. 

1.     Before   adoption   of   code    It    was    held 
tfeat   discharge   of   one   surety    operated    as 
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discharge  of  all. — People  v.  Buster,  11  Cal.  several. — People  v.  Otto,   77  Cal.   45,   49,  IS 

215,   220,  223;  Spencer  v.  Houghton,  68  Cal.  Pac.  869. 

82,  90,  8  Pac.  679.  8.     Same  —  Voluntary   discharge.— To    re- 

2.     Discharge    of    one    or    more    sureties  lease  remaining1  sureties  the  discharge  must 

does   not'  discharge   other   sureties   on   offl-  have   been   voluntary  act   of  obligee. — Sac- 

cial  bond,  which  In  this  state  is  joint  and  ramento  Co.  v.  Bird,  31  Cal.  66,  77. 

§978.  SAME.  [WITHDRAWAL,  ETC.,  OF  SURETY;  FILING  NEW 
BOND.]  "Whenever  a  surety  on  any  official  bond  gives  notice  of  intention  to 
withdraw  therefrom,  or  is  removed,  or  becomes  otherwise  incompetent,  the  prin- 
cipal on  the  bond  must,  within  ten  days  after  such  notice  or  disqualification, 
execute  and  file,  subject  to  the  same  conditions  as  the  original,  a  supplemental 
bond,  wherein  must  be  recited  the  names  of  the  remaining  original  sureties,  and 
the  name  or  names  of  the  new  surety  or  sureties  and  the  respective  amounts 
for  which  he  or  they  become  bound,  who  are  substituted  in  lieu  of  the  surety 
or  sureties  released  or  disqualified. 

History:    Enacted  March  12,  1872. 

§979.  SAME.  [WITHDRAWAL,  ETC.,  OF  SURETY;  SUPPLEMENTAL 
BOND  NOT  REQUIRED  WHEN.]  Whenever  the  original  bond  is  given  for  an 
amount  in  excess  of  the  sum  required  by  law,  if  the  withdrawal  or  removal  of 
any  surety  does  not  reduce  the  bond  below  the  amount  required  by  law  to  be 
secured  by  sureties,  then  no  supplemental  or  additional  bond  is  required  or 
necessary ;  and  whenever  any  supplemental  bond  is  so  filed  and  approved,  the 
officer  with  whom  the  bond  is  filed,  or  in  whose  office  the  same  is  recorded,  must 
give  ten  days'  notice — by  publication  in  some  paper  published  in  the  county, 
or  if  there  is  no  paper  in  the  county,  then  in  the  county  nearest  thereto  in 
which  a  newspaper  is  published,  and  in  case  of  the  bond  of  a  state  officer,  in 
some  paper  at  the  city  of  Sacramento — of  the  fact  of  the  filing  of  the  bond  and 
the  name  of  the  party  withdrawing  from  the  former  and  the  substitute  on  the 
new  bond;  and  until  the  filing  and  approval  of  the  supplemental  bond  the 
sureties  on  the  former  bond  are  liable  for  all  the  acts  of  their  principal. 

History:    Enacted  March  12,  1872. 

§980.  EFFECT  OF  DISCHARGE  OF  SURETIES.  [NOT  RELEASED 
FROM  WHAT  DAMAGES  OR  LIABILITIES,  ETC.]  No  surety  must  be 
released  from  damages  or  liabilities  for  acts,  omissions,  or  causes  existing,  or 
which  arose  before  the  making  of  the  order  mentioned  in  section  nine  hundred 
and  seventy-five,  but  such  legal  proceedings  may  be  had  therefor  in  all  respects, 
as  though  no  such  order  had  been  made. 

History:    Enacted  March  12,  1872. 

As  to  liability  for  past  acta,  compare,  ante,  5  970. 

§  981.  PROVISIONS  OF  ARTICLE  APPLY  TO  BONDS  OF  ADMINISTRA- 
TORS, ETC.  The  provisions  of  this  article  apply  to  the  bonds  of  receivers,, 
executors,  administrators,  and  guardians. 

History:    Enacted  March  12,  1872. 

As   to    bonds   of   executors    and    admlnis-  As  to  bonds  of  mardlans,  see  Kerr's  Cyc. 

trators,    see    Kerr's    Cyc.    Code    Civ.    Proa,       Code  Civ.   Proc,    2d   ed..    $§  1764,    1756,   1768. 
2d  ed.,  8fi  1387-1407  and  notes.  1765,    1788,    1795,    1803-1805,    1807,    1809    and. 

notes. 
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Cfc.  VII,  mrf.  1T.J    BONDS    OF    RECEIVERS,    ETC, — CHARGE    OF    REALTY.  §§982-985 

As  to  bonds  of  receivers,  see  Kerr's  Cyo.  As  to  form  of  bonds,  see,  ante,   5  958. 

Code  Civ.  Proc,  2d  ed.(  SS  566,  567  and  notes. 

§982.  BONDS  OF  RECEIVERS,  ASSIGNEES,  ETC.  All  bonds  or  under- 
takings  given  by  trustees,  receivers,  assignees,  or  officers  of  a  court  in  an  action 
or  proceeding  for  the  faithful  discharge  of  their  duties,  where  it  is  not  other- 
wise provided,  must  be  in  the  name  of  and  payable  to  the  state  of  California ; 
and  upon  the  order  of  the  court  where  such  action  or  proceeding  is  pending, 
may  be  prosecuted  for  the  benefit  of  any  and  all  persons  interested  therein. 

History:    Enacted  March  12,  1872. 

§983.  ACTIONS  ON  OFFICIAL  BONDS,  EFFECT  OF.  [PROCEEDINGS 
TO  CHARGE  REALTY  OF  DEFENDANT.]  When  an  action  is  commenced 
in  any  court  in  this  state  for  the  benefit  of  the  state,  to  enforce  the  penalty  of  or 
to  recover  money  upon  an  official  bond  or  obligation,  or  any  bond  or  obligation 
executed  in  favor  of  the  state  of  California,  or  of  the  people  of  this  state,  the 
attorney  or  other  person  prosecuting  the  action  may  file  with  the  court  in 
which  the  action  is  commenced  an  affidavit,  stating  either  positively  or  on  infor- 
mation and  belief  that  such  bond  or  obligation  was  executed  by  the  defendant 
or  one  or  more  of  the  defendants  (designating  whom),  and  made  payable  to 
the  people  of  the  state,  or  to  the  state  of  California,  and  that  the  defendant  or 
defendants  have  real  estate  or  interest  in  lands  (designating  the  county  or 
counties  in  which  the  same  is  situated),  and  that  the  action  is  prosecuted  for 
the  benefit  of  the  state ;  and  thereupon  the  clerk  receiving  such  affidavit  must 
certify  to  the  recorder  of  the  county  in  which  such  real  estate  is  situated  the 
names  of  the  parties  to  the  action,  the  name  of  the  court  in  which  the  action  is 
pending,  and  the  amount  claimed  in  the  complaint,  with  the  date  of  the  com- 
mencement of  the  suit. 

History:    Enacted  March  12,  1872. 

As  to  lis  pendens,  see  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  88  409,  749,  755  and  notes. 

§984.  SAME.  [INCLOSING  CERTIFICATE;  LIEN  ON  LAND.]  Upon 
receiving  such  certificate,  the  county  recorder  must  indorse  upon  it  the  time  of 
its  reception,  and  such  certificate  must  be  filed  and  recorded  in  the  same  man- 
ner as  notices  of  the  pendency  of  an  action  affecting  real  estate;  and  any  judg- 
ment  recovered  in  such  action  is  a  lien  upon  all  real  estate  situated  in  any 
county  in  which  such  certificate  is  so  filed  belonging  to  the  defendant,  or  to  one 
or  more  of  such  defendants,  for  the  amount  that  the  owner  thereof  is  or  may 
be  liable  upon  the  judgment,  from  the  filing  of  the  certificate ;  and  the  fees 
due  the  clerk  and  recorder  for  the  services  required  are  a  charge  against  the 
county  where  the  suit  is  brought,  to  be  recovered  like  other  costs. 

History:    Enacted  March  12,  1872. 

§986.  BONDS  OF  DEPUTIES,  CLERKS,  ETC.  Every  officer  or  body 
appointing  a  deputy,  clerk,  or  subordinate  officer,  may  require  an  official  bond 
to  be  given  by  the  person  appointed,  and  may  fix  the  amount  thereof. 

History:   Enacted  March  12,  1872. 

Pol.  c— 20  *  305 
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BONDS  OP  DEPUTlr.*,  ETC. 

1.  Bond  made  payable  to  principal. 

2.  Bond  of  deputy  is  official  bond. 

3.  Bond  of  deputy  is  property  of  principal. 

4.  License-tax  collector. 

5.  Private  security  beyond  official  bond. 

6.  Upon  reappointment  for  new  term. 


An    to   to 

S  958. 


of   official   bonea,   see,    ante. 


Aa  to  obligation  0f  official  bonds*  la  gen- 
eral, see,  ante,  fi  959  and  note. 

1.  Bond    made    payable    to    principal    la 

defective  In  form,  but  not  invalid. — Hubert 
V.  Mendheim,   64  Cal.   213,  217,   30  Pac.   633. 

2.  Bond   of   deputy    la  official    bond   and 

must  be  executed  in  form  and  substance 
like  other  official  bonds. — Hubert  v.  Mend- 
heim, 64  Cal.  213,  218,  30  Pac.  633;  People 
v.  Stacy,   74   Cal.   373,   375,   16  Pac.   192. 

Aa  to  bond  of  deputy  being  official  bond* 

see  note,  82  Am.  Deo.  764. 


S.  Bond  of  deputy  Is  property  of  prin- 
cipal and  recovery  thereon  belongs  to  him. 
He  can  assign  Judgment  thereon  or  use  it 
as  he  pleases.  County  has  no  Interest 
therein  superior  to  that  of  any  other  cred: 
ltor  of  officer.  Remedy  of  county  for  short- 
age caused  by  defalcation  of  deputy  is  on 
bond  of  principal. — San  Francisco  v.  Mc- 
Allister, 76  Cal.  246.  248,  18  Pac.  315.  Sec 
Tidball  v.  Halley,  48  Cal.  610;  Hubert  v. 
Mendheim,  64  Cal.   218,  30   Pac   633. 

4.  lilccnac-taa:     collector*     appointed     by 

board  of  supervisors,  must  give  official 
bond  by  virtue  of  this  section. — People  v. 
Stacy,  74  CaL  373,  376,  16  Pac.  192. 

5.  Private  aecniity  beyond  official  bond* 

may  be  required  of  deputy  by  principal. — 
Hubert  v.  Mendheim,  64  CaL  213,  217,  80 
Pac.  633. 


6.     Upon    reappointment    for    new 

deputy   should   give   new   bond. — Hubert   v. 
Mendheim,  64  Cal.  213,  221,  30  Pac.  633. 

Aa  to  new  bond*  on  re-election,  see,  ante, 
§  947  and  note  par.  10. 


§  986.  FILING  COUNTY  CLERK'S  BOND.  The  official  bond  of  the  comity 
clerk  shall,  after  being  recorded,  be  filed  in  the  office  of  the  county  treasurer, 
and  the  safekeeping  of  the  same  is  hereby  made  the  duty  of  the  county  treas- 
urer. 

History:    Enacted  March  27,  1874,  Code  Amdts.  1873-4,  p.  73. 


An  to  bonda  of  otaer  county  officers,  see, 

ante,   9  950. 


Aa  to  filing:  bond  of  county  clerk,  com- 
pare,  post,    S  4022. 


§987.  CONTRACT  OF  SALE;  PAYMENT  OF  PURCHASE  PRICE  TO 
STATE  TREASURER,  WHEN;  LIEN  ON  MONEY.  In  any  action  to  compel 
the  specific  performance  of  an  agreement  to  sell  real  estate  affected  by  the  lien 
created  by  the  filing  of  the  certificate  mentioned  in  section  nine  hundred  and 
eighty-four,  which  said  agreement  shall  have  been  made  prior  to  the  filing  of 
such  certificate,  but  the  purchase  price  under  which  said  agreement  shall  not 
have  become  due  until  after  the  filing  of  said  certificate,  the  judge  of  the 
superior  court  in  which  said  action  for  specific  performance  is  tried,  shall,  if  the 
purchaser  is  otherwise  entitled  to  specific  performance  of  such  agreement,  order 
the  said  purchaser  to  pay  the  purchase  price,  or  so  much  thereof  as  may  be  due, 
to  the  state  treasurer,  taking  his  receipt  therefor.  Upon  such  payment  the 
purchaser  shall  be  entitled  to  enforcement  of  specific  performance  of  said 
agreement,  and  shall  take  said  real  estate,  free  from  the  liens  created  by  the 
filing  of  said  certificate.  The  moneys  so  paid  to  the  state  treasurer  shall  be  held 
by  him,  pending  the  litigation  mentioned  in  said  certificate,  and  subject  to  the 
lien  created  by  the  filing  of  said  certificate. 

History:    Enacted  March  14,  1885,  Stats,  and  Amdts.  1884-5,  p.  130. 
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ARTICLE  X. 

BESIGNATIONS,  VACANCIES  AND  THE  MODE  OP  SUPPLYING  THEM. 

I  995.  Resignation  of  officers,  to  whom  made. 

f  996.  Vacancies,  how  they  occur. 

f  997.  Notice  of  removal,  by  and  to  whom  given. 

f  998.  Vacancies  in  legislature,  how  filled. 

f  999.  Vacancies,  how  filled  when  not  otherwise  provided  for. 

1 1000.  Vacancies  occurring  during  recess  of  the  legislature. 

$  1001.  Vacancies  in  certain  state  offices,  how  filled. 

11002.  Vacancies  in  office  of  harbor  commissioner  or  superintendent  of  public  instruction, 

how  filled. 

1 1003.  Vacancies  in'  beard  of  directors  of  insane  asylum. 
f  1003a.  Term  of  appointee  to  fill  vacancy. 

f  1004.    Power  and  duty  of  officers  filling  unexpired  terms. 


§995.  RESIGNATION  OF  OFFICERS,  TO  WHOM  MADE.  Resignations 
must  be  in  writing,  and  made  as  follows  : 

1.  By  the  governor  and  lieutenant  governor  to  the  legislature,  if  it  is  in  ses- 
sion ;  and  if  not,  then  to  the  secretary  of  state ; 

2.  By  all  officers  commissioned  by  the  governor,  to  the  governor ; 

3.  By  senators  and  members  of  the  assembly,  to  the  presiding  officers  of 
their  respective  houses,  who  must  immediately  transmit  the  same  to  the  gov- 
ernor ; 

4.  By  all  county  and  township  officers  not  commissioned  by  the  governor,  to 
the  clerk  of  the  board  of  supervisors  of  their  respective  counties ; 

5.  By  all  other  appointed  officers,  to  the  body  or  officer  that  appointed  them ; 

6.  By  members  of  the  board  of  trustees,  and  other  officers  of  a  municipal 
corporation,  to  the  clerk  of  the  board  of  trustees  of  their  respective  corporation ; 

7.  In  all  cases  not  otherwise  provided  for,  by  filing  the  resignation  in  the 

office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872;  amended  April  5,  1917,  Stats,  and 
Amdts.  1917,  p.  38.  In  effect  July  27,  1917. 


BE8IGNATIONS  OF  OFFICERS. 

1.  To  whom  resignation  made. 

2.  Same— With  whom  filed. 

3.  Same — Recording,  necessity  of. 

4.  Resignation  before  qualification. 
5,6.  Right  of  incumbent  to  resign. 

1.  To  wkoa  reclamation  made. — This 
section  declares  the  mode  in  which  a  pub- 
lic officer  may  resign,  that  is,  in  writing:, 
and  if  the  official  Is  a  county  officer,  it 
shall  be  made  to  the  clerk  of  the  board  of 
supervisors. — People  ex  rel.  Attorney-Gen- 
eral v.  Marsh*  30  Cal.  App.  424,  169  Pac.  191. 

2.  Same— With  whom  filed. — The  deliv- 
ery to  the  clerk  of  the  board  of  supervisors 
constitutes  a  filing;  of  the  resignation  of  a 


county  officer.  Such,  resignation  need  not 
be  indorsed  as  having-  been  filed,  the  file 
mark  being  only  evidence  of  the  fact  of 
delivery. — People  ex  rel.  Attorney-General 
v.  Marsh,  30  Cal.  App.  424,  169  Pac.  191. 

8.  Same— Recording,  necessity  of. — There 
is  no  provision  of  law  requiring  a  resigna- 
tion to  be  recorded. — People  ex  rel.  Attor- 
ney-General v.  Marsh,  30  Cal.  App.  424, 
169  Pac.  191. 

4.     Resignation     before     qualifications.  — 

Resignation  by  officer-elect  before  he  has 
qualified  and  become  fully  Invested  with 
office  is  abortive  and  ineffectual.  A  per- 
son can  not  resign  from  mere  naked  right 
to  an  office,  and  taking  oath  of  office  and 
fulfilment  of  any  other  requirements  are 
necessary    to    constitute    person    an    officer. 


sot 
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VACANCIES    IN    OFFICE— HOW    THEY    OCCUR. 
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— Miller  v.  Board  of  Supervisors,  25  Cal.  93, 
94,  98. 

5.     Rlffkt    of    Incumbent    to    r*»I*n. — The 

tenure  of  an  office  does  not  depend  upon 
will  of  executive,  but  of  the  incumbent.  A 
civil  officer  has  right  to  resign  his  office 
at  pleasure,  and  it  is  not  in  power  of  ex* 
ecutive  to  compel  him  to  remain  in  office. 
— People  v.  Porter,   6  Cal.   26,  28.     See  Ala. 


State  v.  Fltts,  49  Ala.  403.  Nev.  State  ex 
rel.  Nourse  v.  Clarke,  3  Nev.  566,  573.  Ohio. 
Reiter  v.  State,  51  Ohio  St.  74,  81,  36  N.  E. 
943,  23  L.  R.  A.  681.  Vo.  Bunting  v.  Willis, 
27  GratL  144,  21  Am.  Rep.  338. 
See  note  36  Am.  St.  Rep.  526. 

6.  Compares  State  v.  Clayton,  27  Kan. 
442,  445,  41  Am.  Rep.  418,  420;  Coleman  v. 
Sands,  87  Va.  689,  13  S.  E.  148. 


§  996.  VACANCIES,  HOW  THEY  OCCUR.  An  office  becomes  vacant  on 
the  happening  of  either  of  the  following  events  before  the  expiration  of  the 
term: 

1.  The  death  of  the  incumbent; 

2.  His  insanity,  found  upon  a  commission  of  lunacy  issued  to  determine  the 
fact; 

3.  His  resignation ; 

4.  His  removal  from  office ; 

5.  His  ceasing  to  be  an  inhabitant  of  the  state,  or,  if  the  office  be  local,  of 
the  district,  county,  city,  or  township  for  which  he  was  chosen  or  appointed, 
or  within  which  the  duties  of  his  office  are  required  to  be  discharged ; 

6.  His  absence  from  the  state  without  permission  of  the  legislature  beyond 
the  period  allowed  by  law ; 

7.  His  ceasing  to  discharge  the  duties  of  his  office  for  the  period  of  three 
consecutive  months,  except  when  prevented  by  sickness,  or  when  absent  from 
the  state  by  permission  of  the  legislature ; 

8.  His  conviction  of  a  felony,  or  of  any  offense  involving  a  violation  of  his 
official  duties ; 

9.  His  refusal  or  neglect  to  file  his  official  oath  or  bond  within  the  time  pre- 
scribed ; 

10.  The  decision  of  a  competent  tribunal  declaring  void  his  election   or 

appointment. 

History:    Enacted  March  12,  1872. 


VACANCIES. 

1.  Absence    of    county    treasurer     from 

state. 

2.  "Balance  of   the  unexpired  term" — 

Appointment  for. 

3.  Bond — Improper  filing  of  (subdivision 

9). 

4.  Death    of    officer-elect — After    qualifi- 

cation and  before  expiration  of  in- 
cumbent rs  term. 

5.  Same  —  Prior    to    commencement    of 

term. 

6.  Failure  to  perform  duty — Forfeiture  of 

right  to  office. 

7,8.  Failure  to  qualify— Effect  of. 

9.  Same — Does    not    create    vacancy    of 
absolute  character. 

10.  Same  —  Failure    of    city    marshal    to 
qualify. 


11.  Same  —  Necessary    before    assuming 

office. 

12.  Same — Issuance  of  commission. 

13.  Same — Insufficiency  of  bonds. 

14.  Same — Must    be    given    within     time 

specified. 

15.  Same — Provisions  mandatory. 

16.  Same — Same — Office  vacated. 

17.  Same — Notice  of  election. 

18.  Same  —  Failure    to    qualify    for    new 

term. 

19.  Same — Filing   oath   with  secretary    of 

state  only. 

20.  Incumbent    of    office  —  A    person     ap- 

pointed to  and  qualified. 

21.  Same — As  affecting  right  of  appoint- 

ment. 

22,  23.  Insanity — In  order  to  create   vacancy 
must  be  found. 
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24, 25.  8ame — The  fact  of  insanity  of  admin- 
istrator may  be  shown. 

26.  Judgment  of  court  setting  aside  an 

election  for  reason  of  ineligibility. 

27.  Non-residence  causes  vacancy. 

28.  Provisions    for    forfeiture    of    vested 

rights. 

29.  Bemoval — Incumbent  may  be  removed 

from  office  without  notice. 

30.  Same — Separation  of  Offices  not  a  (sub- 

division 4). 

31.  Besidence  of  teachers — Reasonableness 

of  resolution  as  to. 

32,33.  Resignation    (subdivision   3) — As   to 
generally. - 

34.  Vacancies — As  to  power  of  supervisors 

to  fill. 

35.  Same — As  to  whether  or  not  legisla- 

ture may  conclusively  define. 

36.  Same — Legislature  may  define. 

37.  Same — Conviction  of  felony. 

38.  Same — When  exists. 

39.  Same — Vacancies  which  may  be  filled 

by  appointing  power. 

40.  Same — Vacancies  are  not  confined  to 

instances  mentioned. 

41.  Same — All  causes  of  vacancy  are  not 

enumerated. 

42, 43.  Vacancy  may  occur  in  office  otherwise. 

1.  Absence  of  county  treasurer  from 
state  for  longer  period  than  sixty  days, 
without  consent,  ipso  facto  effects  vacancy 
in  office.  Upon  happening  of  any  of  events 
mentioned  in  above  section  office  becomes 
vacant,  not  as  penalty  or  forfeiture,  but 
simply  as  legal  effect  of  occurrence  of  such 
events.  When  such  vacancy  occurs  appoint- 
ing* power  upon  any  kind  of  satisfactory 
evidence  of  such  vacancy  may  make  ap- 
pointment-    Incumbent   may    still   question 

And  contest  fact  of  vacancy,  either  before 
installation  of  appointee,  by  refusing-  to 
vacate  office,  or  afterwards  in  action  by 
people  on  his  relation  to  oust  appointee.— 
People  ex  rel.  Fleming:  v.  Shorb,  100  Cal. 
537,  539.  540,  38  Am.  St.  Rep.  310,  35  Pac. 
163  (erroneously  headed  in  official  volume 
as  People  v.  Fleming:). 

An  to  absenee  front  state  of  county  of- 
fleera,  see,  post,  9  4120  and  note. 

An  to  abnenee  front  state  of  governor,  see, 
Const.  1879.  art.  V,  5  16,  1  Henning's  Gen- 
eral Laws,  3d  ed.f  p.  xlvii. 

An   to  nbaenee  front  state  of  Judicial  of- 

mcera,  see  Const.   1879,  art.  VI,   S  9,  1  Hen- 
n in gr*s  General  Laws,  3d  ed.,  p.  1111. 

2.  "Balance  of  unexpired  term"  — Ap- 
awtntnaeat  for. — The  "balance  of  the  unex- 
pired term"  for  which  an  appointment  is  to 
be  made  by  the  grovernor,  upon  the  death  of 
the  controller,  is  that  portion  of  the  term 
commencing  at  the  death  and  ending:  the 
day  before  the  beginning  of  the  term  for 
which  he  was  elected. — People  v.  Nye,  9  Cal. 
App.  148,  160,  98  Pac.  241. 


An  to  expiration  of  term,  see,  ante,  5  879 
and  note. 

8.     Bond— -Improper  filing:  of   (snbd.  9)*— - 

A  clerk  of  the  police  court  of  Los  Angeles 
appointed  under  Stats.  1913,  p.  469,  should 
file  his  bond  with  the  city  clerk  and  not 
with  the  county  clerk,  and  his  failure  to 
file  his  bond  with  the  county  clerk  does  not 
cause  a  vacancy  under  this  subdivision. — 
Rowe  v.  Rose,  26  Cal.  App.  774,  148  Pac.  535. 

4.  Death  of  officer-elect— After  qualifica- 
tion and  before  expiration  of  Incumbent'* 
term  does  not  create  vacancy  during*  term 
of  incumbent  but  only  at  expiration  of  in- 
cumbent's term.  This  would  be  case  of 
vacancy  not  contemplated  by  above  section, 
which  deals  only  with  vacancies  during: 
term  of  incumbent.  Appointing  power  could 
not  exercise  its  right  of  making-  appoint- 
ment to  fill  such  vacancy  until  after  expira- 
tion of  incumbent's  term. — People  ex  rel. 
Sweet  v.  Ward,  107  Cal.  236,  241,  242,  40  Pac. 
538. 

5.  Same  — Prior  to  commencement  of 
term. — Where  a  person  elected  to  the  office 
of  state  controller  dies  before  the  time  fixed 
for  the  commencement  of  his  term,  and 
does  not,  and  by  reason  of  his  death  can 
not,  qualify  for  such  office,  a  vacancy  ex- 
ists therein  from  the  time  fixed  for  the  be- 
ginning of  the  term,  and  upon  such  day 
may  be  filled  by  appointment  of  the  gover- 
nor.— People  v.  Nye,  9  Cal.  App.  148,  162,  98 
Pac.  241. 

6.  Failure  to  perform  duty— Forfeiture 
of  right  to  office. — Public  office  is  held  upon 
implied  condition  of  diligently  and  faith- 
fully executing  duties  belonging  to  it.  By 
surrendering  office,  although  upon  mistaken 
belief  that  his  term  had  expired,  and  be- 
cause of  non-user  of  office  for  period  of  two 
years,  he  forfeited  his  right  to  office. — Peo- 
ple ex  rel.  McGarvey  v.  Hartwell,  67  Cal. 
11,  12,  6  Pac.  878. 

7.  Failure  to  qualify— Effect  of — Under 
the  provisions  of  section  996  of  this  code, 
a  person  duly  elected  to  an  office  is  con- 
sidered as  the  incumbent  from  the  time  of 
the  commencement  of  the  term  for  which 
he  was  elected  until  the  expiration  thereof, 
whether  he  qualifies  or  not. — People  v.  Nye, 
9  Cal.  App.  148,  162,  98  Pac.  241. 

Aa  to  failure  to  file  oatn  or  bond,  see, 
generally,  ante,  89  904-910  and  notes. 

An  to  time  for  filing*  bond,  see,  ante,  fi  947 
and  note. 

As  to  time  for  filing;  oatn,  see,  ante,  5  907 
and  note. 

8.  When  a  person  who  has  been  elected 
to  hold  office  for  a  term  falls  to  qualify,  he 
can  not  hold  the  term.  He  has  forfeited  his 
title.  There  is  no  other  person  legally  en- 
titled, and  hence  there  Is  a  vacancy  in  that 
term  as  soon  as  it  begins;  and  it  Is  that 
sort  of  vacancy  to  which  the  statute  refers, 
and  not  to  the  actual  absence  of  any  person 
in  the  office  to  discharge  the  duties  thereof. 
— People  v.  Nye,  9  Cal.  App.  148,  161,  98  Pac. 
241. 
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0.  Sum*— Does  not  create  vacancy  of  ab- 
solute character,  such  as  would  be  caused 
by  death,  but  vacancy  which  exists  for 
purpose  of  appointment.  Filing-  bond,  but 
neglecting1  to  file  oath  for  new  term,  by 
incumbent  who  has  been  re-elected,  estops 
such  officer  from  denying*  that  he  was  a  de 
jure  officer  under  and  by  virtue  of  second 
election. — People  v.  Hammond,  109  Cal.  384, 
389,  390,   42  Pac.  36. 

10.  Same — Failure  of  city  marshal  to 
qualify  ipso  facto  creates  vacancy,  and  be- 
ing informed  of  fact,  board  can  fill  vacancy 
without  declaring  it.  A  council  has  no 
power  to  remove  city  marshal  or  by  any 
judicial  Inquiry  to  declare  vacancy.  So 
declaring-  vacancy  as  part  of  order  appoint- 
ing' successor  does  not  indicate  judicial 
Inquiry  or  determination  which  would  be 
reviewable  by  certiorari. — Lorbeer  v.  Hut- 
chinson, 111  Cal.  272,  43  Pac.  896. 

11.  Same  —  Necessary  before  assamlns; 
office. — Until  an  officer  elect  takes  oath  of 
office  and  gives  bond  according*  to  law,  he 
is  not  authorized  to  discharge  duties  of 
office.  He  is  not  an  incumbent. — Hull  v. 
Superior  Court,  63  Cal.  174,  176. 

12.  Same— Iaanance  of  commission  is  part 
of  act  of  appointment,  and  not  mere  minis- 
terial act.  Failure  to  file  official  oath  be- 
fore issuance  of  commission  does  not  con- 
stitute vacancy. — People  ex  rel.  Laine  v. 
Tyrrell,   87  Cal.   475,   479,  25  Pac.   684. 

13.  Same— Insufficiency  of  bonds,  ques- 
tion of  affects  only  right  of  officer  to  office, 
and  does  not  touch  question  of  his  incum- 
bency. Being-  actual  incumbent  of  office, 
he  Is  In  possession  under  color  of  right, 
and  at  least  a  de  facto  officer,  and  he  has 
a.  vested  right  to  act  as  such  until  that 
right  is  questioned  by  proper  proceedings, 
i.  e.  quo  warranto. — Hull  v.  Superior  Court, 
63  Cal.  174,  177. 

14.  Same— Must  be  riven  within  time 
specified. — Failure  to  file  official  oath  or 
bond  within  time  prescribed  is  construed  as 
creating1  vacancy  so  far  as  may  be  neces- 
sary to  authorise  an  appointment.  When- 
ever person  declared  elected  and  holding1 
certificate  fails  to  qualify,  although,  in  one 
sense,  he  was  never  Incumbent  of  office, 
fact  that  prior  incumbent  in  order  that 
public  business  may  be  done,  is  allowed 
and  directed  to  continue  to  discharge  du- 
ties in  mean  time,  and  until  some  person  is 
lawfully  invested  with  title  to  term,  does 
not  affect  question  of  their  being*  vacancy 
in  the  sense  intended. — Adams  v.  Doyle,  139 
Cal.  678,  681,  73  Pac.  582.  See  People  ex  rel. 
Showers  v.   Taylor,  57  Cal.  620,  621,  622. 

15.  Same— Provisions  mandatory. — If  not 

so  filed,  right  to  office  becomes  forfeited. 
Where  there  is  delay  in  receipt  of  commis- 
sion to  appointive  office  and  appointee  had 
no  notice  or  knowledge  of  his  appointment, 
he  has  ten  days  thereafter  to  qualify.  Peo- 
ple ex  rel.  Flnigan  v.  Perkins,  85  Cal.  609, 
511,  513.  26  Pac.  246. 

See,  ante,  9  907. 


16.  Same — Same— Office  vacated. — Provi- 
sions of  the  Political  Code  as  to  the  time 
for  filing  official  oath  and  bond  are  manda- 
tory and  refusal  or  neglect  to  file  such  oath 
and  bond  within  30  days  after  notice  of 
election  or  appointment  vacates  the  office. 
— Norton  v.  Lewis,  34  Cal.  App.  621,  168 
Pac.  388. 

17.  Same— Notice  of  election.  —  Actual 
knowledge  of  election  is  not  same  as  notice 
requiring  filing  of  official  bond  in  ten  days. 
— People  ex  rel.  Barker  v.  Shaver,  127  Cal. 
847,  361,  59  Pac.  784. 

18.  Same  — Failure  to  qualify  for  new 
term  to  which  city  marshal  has  been  re- 
elected, creates  vacancy,  -but  he  holds  over 
until  his  successor  Is  chosen  and  qualified, 
but  such  holding  is  merely  prolongation  of 
his  original  term  and  would  not  be  affected 
by  any  increase  or  reduction  In  salary. — 
Rice  v.  National  City,  132  Cal.  354,  356,  64 
Pac.    580. 

19.  Same— FUlns;  oatb  wltb  secretary  of 
state  only,  and  not  with  county  clerk  also, 
when  required  to  do  both  by  section  509 
of  this  code,  is  not  neglect  or  refusal  to  file 
such  oath.  Provisions  for  forfeiture  of 
vested  rights,  whether  in  statutes  or  con- 
tracts, are  not  favored,  and  should  be  con- 
strued as  strictly  or  as  liberally  as  possible 
against  forfeiture. — People  ex  rel.  David- 
son v.  Perry,  79  Cal.  106,  111,  112,  21  Pac. 
423. 

20.  Incumbent  of  office— A  person  ap- 
pointed to  and  qualified  for  an  office  is  not 
the  Incumbent  thereof  within  the  meaning 
of  this  section  pending1  an  appeal  from  an 
adverse  judgment  by  him,  where  such  judg- 
ment let  the  adverse  party  into  such  of- 
fice, such  adverse  party  being  the  Incum- 
bent within  the  meaning  of  this  section  and 
section  936. — Benton  v.  Hunt,  36  Cal.  App. 
406,   172   Pac.   177. 

21.  Same— As  affecting-  right  of  appoint-, 
ment. — A  person  duly  elected  to  an  office 
is  regarded  under  this  section  as  an  incum- 
bent of  office  from  time  of  commencement 
of  term  for  which  he  was  elected  until  ex- 
piration thereof,  although  by  reason  of  his 
refusal  or  neglect  to  file  his  official  oath 
and  bond  within  time  prescribed  by  law 
he  was  not  entitled  to  possession  of  office 
by  virtue  of  this  section.  The  objection 
that  there  was  no  vacancy  under  above  sec- 
tion because  officer  elect  never  qualified  so 
as  to  become  officer,  not  sustained. — Peo- 
ple ex  rel.  Showers  v.  Taylor,  57  Cal.  620. 
622.  See  People  ex  rel.  Sweet  ▼.  Ward, 
107  Cal.  236,  240,  241,  40  Pac.  538;  Adams 
v.  Boyle,  139  Cal.  678,  680,  681,  73  Pac.  582. 

22.  Insanity— In  order  to  create  vacancy 
must  be  fonnd  by  commission  issued  out  of 
chancery  and  not  in  ordinary  proceeding 
taken  to  send  one  to  insane  asylum. — Estate 
of  Moore,  68  Cal.  281,  283,  9  Pac  164. 

23.  Compare  i  In  re  Blinn,  99  Cal.  216, 
221,  222,  33  Pac.  841;  People  ex  rel.  Flem- 
ing v.  Shorb.  100  Cal.  537,  540,  88  Am.  St. 
Rep.  310,  35  Pac.  163. 
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34.  Same— The  fact  of  Insanity  of  ad- 
■telstrator  may  be  ihown  in  hearing*  upon 
petition  before  probate  court  for  his  remov- 
al, by  introducing;  record  of  court  of  com- 
petent Jurisdiction  adjudging*  him  insane. 
Such  record  is  sufficient  proof  of  insanity, 
and  as  party  had  his  day  in  court  upon 
tucb  hearing,  he  is  bound  by  it,  and  upon 
Mich  proof  probate  court  may  remove  ad- 
ministrator.— In  re  Blinn,  99  Cal.  216,  220, 
32  Pac.  841.  See  People  ex  rel.  Fleming 
t.  Shorb.  100  Cal.  637,  540,  38  Am.  St.  Rep. 
110.  35  Pac.  168. 

25.  Compares  Estate  of  Moore,  68  Cal. 
281,  283,   9   Pac.    164. 

26.  Jndarment  of  conrt  setting*  aside  nn 
election  for  reason  of  Ineligibility  of  offi- 
cer and  annulling  certificate  that  has  been 
issued  to  him,  creates  vacancy  under  above 
section  and  one  which  appointing  power  is 
authorised  to  fill  by  appointment. — People 
ex  rel.  Drew  v.  Rodgers,  118  Cal.  398, 
295.  46  Pac.  740,  50  Id.  668. 

97.  Non-renldenee  eanseo  vacancy.  —  In- 
cumbent ceasing  to  be  resident  of  district 
for  which  he  was  chosen  for  local  office 
creates  vacancy,  and  issue  of  such  vacancy 
can  be  determined  In  action  to  test  right 
to  office.  No  Judicial  proceedings  to  de- 
clare vacancy  are  necessary  before  appoint- 
ment can  be  made  to  fill  such  vacancy. — 
People  ex  rel.  Tracy  v.  Brlte,  55  Cal.  79,  80. 

28.  Provision*  for  forfeiture  of  vested 
tights*  whether  in  statutes  or  contracts, 
are  not  favored,  and  are,  as  they  ought  to 
be.  construed  as  strictly  or  as  liberally  as 
possible  against  forfeiture. — People  ex  rel. 
Davidson  v.  Perry,  79  CaL  106,  112,  21  Pac. 
423. 

2*.  Removal— Inenmbent  may  be  re- 
BMved  from  office  without  notice  or  Inves- 
tigation if  law  does  not  require  it.  He 
has  no  constitutional  right  to  Judicial  in- 
quiry and  decision  upon  removal.  Question 
whether  proceeding  for  removal  is  Judicial 
In  character  depends  on  whether  or  not 
proceeding-  prescribed  by  law  is  or  is  not 
of  that  character. — Matter  of  Carter,  141 
CaL  316,  320,  74  Pac.  997. 

As  to  removal  from  office,  see,  post,  6  997 
and  note;  also  Kerr's  Cyc.  Code  Civ.  Proc, 
2d  ed.,  |9  802-810  and  notes;  Kerr's  Cyc 
Pen.  Code,  2d  ed.,  88  758-772  and  notes. 

As  to  notice  of  removal,  see,  post,  8  997 
and  note. 

3e\  Sine— Separation  of  offices  not  a 
<snb*L  4). — The  separation  of  the  duties  of 
county  auditor  and  county  recorder  and 
the  declaration  of  the  office  of  auditor  va- 
cant la  not  In  any  sense  a  "removal  from 
office." — People  ex  rel.  Smith  v.  Ounn,  30 
Cal.  App.  114,  157  Pao.  619. 

Si.  Residence  of  teachers  Reasonable* 
neon  of  resolution  no  tow — In  view  of  the 
provisions  of  the  charter  of  the  city  and 
county  of  San  Francisco,  and  of  this  pro- 
vision of  the  code,  as  to  residence  of  offi- 
cials In  the  territory  where  employed,  a 
resolution  of  the  board  of  education  as  to 


residence  of  teachers  can  not  be  regarded 
unreasonable. — Stuart  v.  Board  of  Educa- 
tion, 161  Cal.  212,  118  Pac.  712. 

As  to  residence,  see,  ante,  8  52  and  note, 
post,  88  4101,  4102,  4119  and  notes;  Kerr's 
Cyc.  Code  Civ.  Proc,  2d  ed.,  88  156-159; 
Const.  1879,  art.  XX,  8  12,  1  Henning's 
General  Laws,  3d  ed.,  p.  ci. 

33.  Resignation  (svbd.  3)— As  to  gener- 
ally.— An  office  becomes  vacant  on  the  hap- 
pening of  any  of  the  events  specified  in 
this  section  before  the  expiration  of  the 
term,  including  resignation,  and  a  vacancy 
arises  when  the  incumbent  resigns  in  the 
mode  provided  by  law,  subject  to  the  terms 
contained  in  his  letter  of  resignation. — 
People  ex  rel.  Attorney-General  v.  Marsh, 
SO   Cal.   App.    424,   159    Pac.    191. 

An  to  resignation,  see,  ante,  8  995  and 
note. 

33.  An  official  has  the  privilege  of  res- 
ignation as  an  absolute  right,  without  any 
restrictions.— People  ex  rel.  Attorney-Gen- 
eral v.  Marsh,  SO  Cal.  App.  424,  159  Pac. 
191. 

34.  Vacancies— As  to  power  of  super- 
visors to  fill. — The  power  of  a  board  of  su- 
pervisors Is  limited  to  the  filling  of  vacan- 
cies, and  an  office  becomes  vacant  only 
upon  the  happening  of  any  of  the  events 
enumerated  in  section  996  of  the  Political 
Code. — People  v.  Gunn,  30  Cal.  App.  114, 
157  Pac.    619. 

As  to  vacancies  and  holding:  over  nntll 
•necessor  has  annulled,  see,  ante,  8  879  and 
note. 

As  to  power  of  governor  to  All  vacancy 
when  there  Is  nn   Inenmbent  to  hold  over, 

see,  ante,  6  379  and  note. 

86.  Same— As  to  whether  or  not  legisla- 
tnre  may  conclusively  define  meaning  of 
word  "vacancy"  and  limit  cases  of  vacancy 
to  those  stated  in  above  section,  discussed 
but  not  decided. — People  ex  rel.  Hinton  v. 
Hammond,   66  Cal.   654,  656,  6  Pac.  741. 

M.     Same— Legislature    may    define. — The 

provisions  of  section  16,  article  V,  of  the 
constitution  refer  to  a  vacancy  only  in  the 
offices  of  governor  and  lieutenant-gover- 
nor, and  there  is  nothing*  in  the  constitu- 
tion which  precludes  the  legislature  from 
specifying  what  shall  constitute  a  vacancy 
in  the  offices  for  which  no  provision  is  made 
in  the  constitution  and  providing  how  it 
shall  be  filled. — People  v.  Nye,  9  Cal.  App. 
148,  168,  98  Pac.  24. 

ST.  Same— Conviction  of  felony. — The  of- 
fice of  mayor  of  San  Francisco  became  va- 
cant upon  the  conviction  of  the  incumbent 
of  a  felony. — McKannay  v.  Horton,  151  Cal. 
717,  91  Pac.  598. 

As  to  conviction  of  felony,  or  violation 
of  dotlea,  or  Impeachment,  see  Const.  1879, 
art.  IV,  88  17,  18,  1  Hennlng's  General  Laws, 
3d  ed.,  p.  xli;  Kerr's  Cyc.  Code  Civ.  Proc, 
2d  ed.,  88  36-39  and  notes;  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  88  737-763  and  notes. 
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88.  Same— When  exist*. — The  fact  that 
the  prior  Incumbent,  in  order  that  the  pub- 
lic business  may  be  done,  is  allowed  and 
directed  to  discharge  the  duties  in  the 
meantime  until  some  person  Is  lawfully 
invested  with  the  title  to  the  term,  does 
not  affect  the  question  of  there  being  a 
vacancy  In  the  sense  intended  by  the  stat- 
ute.— People  v.  Nye,  9  Cal.  App.  148,  162,  98 
Pac.   241. 

39.  Suae— Vacancies  which  may  be  filled 
by  appointing;  power  are  confined  to  those, 
which  occur  by  reason  of  above  section 
(McKinstry,  J.,  dis.  op.). — Treadwell  ▼. 
Tolo  Co.,  62  Cal.  568,  568. 

40.  Same— Vacancies  are  not  confined  to 
Instances  mentioned  or  defined  In  above 
section,  and  there  may  be  other  cases  when 
office  becomes  vacant  in  sense  of  words 
"becomes    vacant"    employed    in    article    V, 


section  8  of  constitution  (Thornton,  J.,  con. 
op.). — Rosborough  v.  Boardman,  67  Cal.  116, 
119,  7  Pac.  261. 

41.  All  cauaea  of  vacancy  ore  not  enu- 
merated by  above  section. — People  ex  reL 
Sweet  v.  Ward,  107  Cal.  286,  241,  40  Pac. 
538. 

42.  Vacancy  may  oecnr  In  onlce  other- 
wise than  by  happening  of  an  event  after 
commencement  and  before  termination  of 
term.  In  such  cases  office  has  not  been 
filled  by  reason  of  failure  of  appointing 
power  to  act. — People  ex  reL  Ryder  v. 
Mixner,   7  Cal.   519,   524. 

48.  An  office  becomes  vacant  only  on 
happening  of  an  event  enumerated  in  fore- 
going section. — Rosborough  v.  Boardman, 
67  Cal.  116,  118,  7  Pac.  261.  See  con.  op.  In 
same  case,  p.  119;  also  People  ex  reL  Sweet 
v.  Ward,  107  Cal.  286,  241,  40  Pac.  588. 


§  997.    NOTICE  OF  REMOVAL,  BY  AND  TO  WHOM  GIVEN.    Whenever 

» 

an  officer  is  removed,  declared  insane,  or  convicted  of  a  felony  or  offense  involv- 
ing a  violation  of  his  official  duty,  or  whenever  his  election  or  appointment  is 
declared  void,  the  body,  judge,  or  officer  before  whom  the  proceedings  were 
had  must  give  notice  thereof  to  the  officer  empowered  to  fill  the  vacancy. 

History:    Enacted  March  12,  1872. 


1.  Official  notice  to  appointing  power  to 
required  only  as  to  those  events  set  forth 
in  this  section,  and  as  to  these  events  the 
finding-  of  court  of  competent  jurisdiction 
is  conclusive,  as  party  had  his  day  In 
court.  As  to  other  events  set  forth  in  sec- 
tion 996  of  this  code,  causing  vacancy,  ap- 
pointing- power  can  act  upon  any  satisfac- 
tory evidence  presented  to  him  and  make 
a    new   appointment,    though   incumbent   la 


not  concluded  by  such  finding-,  but  may 
contest  such  appointment,  if  refusing-  to 
vacate  action  by  people  on  his  relation  to 
oust  him,  or  If  new  appointee  is  installed, 
in  an  action  by  people  In  his  relation  to 
oust  appointee. — People  ex  rel.  Fleming*  v. 
Shorb,  100  Cal.  537,  540,  38  Am.  St.  Rep. 
310,  36  Pac.  163  (erroneously  headed  in 
official  volume  as  People  v.  Fleming:). 


§998.  VACANCIES  IN  LEGISLATURE,  HOW  FILLED.  Whenever  a 
vacancy  occurs  in  either  house  of  the  legislature  the  governor  must  at  once 
issue  a  writ  of  election  to  fill  such  vacancy. 

History:    Enacted  March  12,  1872. 


LEGISLATIVE— VACANCIES. 

1.  Elections — Regulation  and  requirements. 

2.  Same — Statute  must  authorize. 
3, 4.  Same — Special  proclamation. 

As  to  foundation  for  law,  see  Const.  1879, 
art.  IV,  S  12,  1  Henning's  General  Laws,  3d 
ed.,  p.  xl. 

1.  Elections —■  Regulation  and  require- 
ments.— Legislature  must  provide  for  and 
regulate  conduct  of  elections,  for  an  elec- 
tion can  not  take  place  under  constitution 
without  statutory  regulation.  Proclama- 
tion of  governor  required  by  statute  Is 
necessary  to  validity  of  an  election,  and 
provisions  regarding  such  proclamation  are 
mandatory. — People  ex  rel.  McKune  v.  Wel- 
ler,  11  Cal.  49,  61,  63,  65,  66,  70  Am.  Dec.  754 


(erroneously  headed  In  official  volume  as 
McKune  v.  Weller). 

2.     Same  —  Statute      most      avthorlme. — It 

Is  necessary  to  validity  of  an  election  to 
office  that  It  be  authorized  by  some  statute 
in  force  at  time. — People  ex  rel.  Love  v. 
Mathewson,  47  Cal.  442,  447. 

ft.  Same— Special  proclamation. — An  elec- 
tion to  fill  vacancy  occasioned  by  death 
or  resignation  of  officer  Is  special  election, 
and  provision  of  our  laws  which  requires 
such  elections  to  be  held  at  same  time  and 
place  with  general  elections  does  not  change 
their  character.  Law  also  provides  that 
governor  shall,  by  proclamation,  give  no- 
tice of  all  vacancies,  and  without  this  no- 
tice elections  to  All  such  vacancies  are 
invalid.  It  is  also  essential  to  proper  ex- 
ercise   of    elective    franchise    that     voters 
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should  be  informed  of  offices  in  which  va- 
cancies have  occurred,  and  proclamation  to 
that  effect  is  necessary  to  give  validity  to 
election. — People  v.  Porter.  6  Cal.  26,  27,  29; 
People  ex  rel.  Attorney-General  v.  Martin, 
12  Cal.  409,   411;  People  ex  rel.   Westbrook 


v.  Rosborough,  14  Cal.  180,  187;  Kenfleld 
v.   Irwin,    52   Cal.    164,   169. 

See  note  83  Am.  Dec.  750. 

4.  Compares  People  ex  rel.  Harris  v. 
Brenham,  3  Cal.  477,  491. 


§999.  VACANCIES,  HOW  FILLED  WHEN  NOT  OTHERWISE  PRO- 
VIDED  FOR.  When  any  office  becomes  vacant,  and  no  mode  is  provided  by 
law  for  filling  such  vacancy,  the  governor  must  fill  such  vacancy  by  granting 
a  commission,  to  expire  at  the  end  of  the  next  session  of  the  legislature  or  at 
the  next  election  by  the  people. 

History:   Enacted  March  12,  1872. 
APPOINTMENTS  TO  PILL  VACANCIES. 

1, 2.  Application  and  construction  of  section — 
Constitution  1879,  article  V,  section  8. 

3.  Same — Statute  allowing  particular  officer 

or  board  to  fill  vacancy. 

4.  Same — Application    of   section   to   local 

offices  is  questionable. 

5.  Same — In    case    of    death,    removal    or 

resignation  of  officer. 

6.  Appointing  power — Power  of  governor  to 

fill  vacancies — Reason  for. 

7.  Same — Location  of  power  to  appoint  to 

vacancy. 

8.  Same — Failure    of    original    appointing 

power  to  make  its  appointment. 

9.  Same — Appointing  power  can  not  usurp 

rights  of  their  successors. 

10.  Same  —  Power    of    appointment    to    fill 

vacancies  is  limited  by  legislature. 

11.  Same — Office  must  be  vacant. 

12.  Same — Governor  has  no  right  to  make 

temporary    appointment    if    there    is 
party  expressly  authorized. 

13.  Same — Where  there  is  no  incumbent  of 

particular  office  to  hold  over. 

14.  Same — Failure  to  qualify  for  new  term. 

15.  Same — Vacancy  in  office  is  not  created 

how. 

16.  Same — Election  and  qualification  of  suc- 

cessor. 

17.  "General  election" — Distinguished  from 

"special  election." 

18.  Same — ' '  Next  election  by  people ' ' — Must 

be  an  election  authorized  by  statute. 

19.  8&me — Same — Meaning  of. 

20.  Same— Construction  of  words  "until  the 

regular  election  then  next  following." 

21.  8ame — Same — "Until  the   next  general 

election." 

22.  Same — Applied  to  lieutenant-governor. 

23.  8ame— The  expression  ' '  unexpired  term ' ' 

— Meaning  of. 

24.  "Special  election" — Proclamation  neces- 

sary. 

25.  Term  of  office  of  superior  judge — Fixed 

by  constitution. 

26.  Vacancy  in  board  of  supervisors. 

27.  Validity  of  election  to  an  office. 


As  to  betas;  same  provision  as  In  consti- 
tution, see  Const.  1879,  art.  V,  §  8,  1  Hen- 
nlng's  General  Laws,  3d  ed.y  p.  xlvii. 

As  to  governor's  power  to  fill  vacancies, 

see,   ante,    9  380    subd.    3,   and   note. 

As  to  elections  to  fill  vacancies,  see,  post, 
S  1043  and  note. 

1.  Application  and  construction  of  sec- 
tion— Constitution  1879,  article  V,  section  8, 
does  not  authorize  executive  to  supply  va- 
cancy for  balance  of  term.  It  contemplates 
that  either  legislature  or  people  shall  sup- 
ply office  for  balance  of  unexpired  term. 
Object  is  to  enable  legislature  to  make  ap- 
pointment, if  it  be  duty  of  that  body  so  to 
do,  or  to  enact  laws  for  that  purpose,  pro- 
vided people  could  not  otherwise  elect,  but 
if  they  could  elect,  then  commission  of  ap- 
pointee to  vacancy  Is  limited  to  period  of 
election,  and  not  to  end  of  session  of  legis- 
lature.— People  ex  rel.  Barbour  v.  Mott,  3 
Cal.  502,  505.  See  People  ex  rel.  Hfnton 
v.   Hammond,    66  Cal.    654,    656,   6   Pac.    741. 

2.  Constitution,  article  V,  section  8  has 
in  view  vacancies  in  offices  where  governor 
and  senate  or  legislature  has  power  of 
appointment,  or  where  they  are  filled  by 
election  by  the  people.  Power  of  governor 
to  fill  such  vacancies  is  limited  by  period 
when  people  or  legislature  can  not  elect 
or  appoint.  On  arrival  of  time  when  they 
can  elect  or  appoint,  right  of  appointment 
returns  to  proper  appointing  power. — Peo- 
ple ex  rel.  Casserly  v.  Fitch,  1  Cal.  519,  536. 

8.  Same— Statute  allowing  particular  of- 
ficer or  board  to  All  vacancy  in  office  until 
next  election  is  not  in  conflict  with  consti- 
tutional provision  that  such  office  shall  be 
filled  by  popular  election. — People  v.  Chaves, 
122  Cal.  134,  139,  54  Pac.  596. 

4.  Same— Application  of  section  to  local 
oslces  is  questionable. — By  strict  reading  of 
section,  only  commission  which  governor 
Is  authorized  to  grant  would  expire  at  next 
session  or  next  election.  It  might  well  be 
asked:  Under  which  of  these  conditions 
as  to  time  of  expiration  would  commission 
be  issued?  What  has  election  of  people  or 
end  of  session  to  do  with  any  office  to 
which  people  do  not  elect,  or  to  which  leg- 
islature does  not,  by  any  law  now  exist- 
ing, confirm  appointment? — People  ex  rel. 
Hinton  v.  Hammond,  66  Cal.  664,  666,  6  Pac. 
741.  See  People  ex  rel.  Casserly  v.  Fitch,  1 
31S 
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Cal.  519,  535,  536;  People  ex  rel.  Barbour  v. 
Mott.  3  Cal.  502,  505. 

5.  Same— In  case  of  death,  removal,  or 
resignation  of  an  officer,  vacancy  occurs 
which  governor  may  fill  by  appointment, 
unless  law  provides  some  other  way.  Bare 
expiration  of  term  does  not  create  va- 
cancy, and  until  there  is  vacancy,  governor 
has  no  power  to  appoint  any  one  to  an 
office,  unless  such  power  is  expressly  con- 
ferred on  him.  It  is  questionable  whether 
power  of  governor  to  appoint  to  vacancies 
as  granted  under  section  8  of  article  V  of 
constitution  has  any  application  to  local 
offices.  What  has  election  by  people  or 
end  of  session  of  legislature  to  do  with 
any  office  to  which  people  do  not  elect  or 
to  which  legislature  does  not  appoint  or 
confirm  appointment? — People  ex  rel.  Hln- 
ton  v.  Hammond,  66  Cal.  654,  656,  6  Pac. 
741;  see  People  ex  rel.  Casserly  v.  Fitch, 
1  Cal.  519,  535,  536;  People  ex  rel.  Barbour 
v.  Mott,  3  Cal.  602,  505;  People  ex  rel. 
Menzies  v.  Gunst,  110  Cal.  447,  451,  453, 
42  Pac.   963. 

6.  Appointing  power— Power  of  gover- 
nor   to    All    vacancies— Reason*     for. — The 

power  to  fill  vacancies  had  to  be  vested  in 
some  department  of  government,  and  con- 
stitution was  compelled  to  vest  it  In  execu- 
tive because  only  department  that  could  be 
properly  and  efficiently  charged  with  the 
duty.  But  constitution  limits  this  power 
to  vacancies  with  intention  to  restrict  pow- 
er of  executive  in  making  appointments. 
Government  can  not  appoint  to  vacancy 
when  original  appointing  power  is  in  posi- 
tion to  act. — People  ex  rel.  Ryder  v.  Mla- 
ner,  7  Cal.  619,  525. 

7.  Same— Location  of  power  to  appoint 
to  vacancy  is  matter  purely  with  legisla- 
ture, regardless  of  technical  character  of 
office.  Code  of  Civil  Procedure,  section  111, 
gives  board  of  supervisors  power  to  appoint 
to  vacancy  in  office  of  justice  of  peace,  and 
court  will  not  give  charter  of  city  construc- 
tion allowing  mayor  to  appoint  to  such  va- 
cancy unless  such  intention  on  part  of  leg- 
islature is  unmistakably  manifested  In  that 
direction. — People  ex  rel.  Wood  v.  Sands, 
102  Cal.  12,  15,  16,  36  Pac.  404. 

8.  Same— Failure  of  original  appointing 
power  to  make  its  appointment  on  particu- 
lar day  does  not  deprive  it  of  right  to  sub- 
sequently make  an  appointment,  and  does 
not  throw  right  of  appointment  into  hands 
of  power  which  can  fill  vacancy. — People  ex 
rel.  Gorham  v.  Campbell,  2  Cal.  135,  137 
(headed  in  original  volume-  as  Gorham  v. 
Campbell);  People  ex  rel.  Jacobs  v.  Mur- 
ray,  15  Cal.   221,   223. 

P.  Same  —  Appointing  power  can  not 
usurp  rights  of  their  succeasora  by  making 
appointments  to  offices  which  will  not  be- 
come vacant  until  after  power  to  make  ap- 
pointment has  expired. — People  ex  rel. 
Sweet  v.  Ward,  107  Cal.  236,  242,  40  Pac.  588. 

10.  Same — Power  of  appointment  to  nil 
vacancies  la  limited  by  legislature  to  those 


cases  which  might  happen  during  recess  of 
legislature,  and  it  did  not  think  it  neces- 
sary to  provide  for  cases  occurring  where 
power  which  had  the  right  of  original  ap- 
pointment was  in  readiness  to  act.  Power 
to  appoint  to  office  carries,  by  implica- 
tion, power  to  fill  vacancy. — People  ex  rel. 
Casserly  v.  Fitch,  1  Cal.  519,  536. 

11.  Same — Office  must  be  vacant  before 
executive  function  of  appointment  can  be 
exercised.  So  long  as  an  Incumbent  con- 
tinues to  discharge  duties  of  his  office  un- 
der section  879  of  this  code,  there  is  no 
vacancy  such  as  governor  Is  authorised  to 
fill.  Such  vacancy  is  only  caused  by  death, 
resignation,  etc.,  of  incumbent,  or  some 
other  event  by  which  duties  Of  office  are  no 
longer' discharged  at  all,  in  which  case,  in 
order  to  prevent  failure  of  public  service, 
governor  may  appoint  to  vacancy. — People 
ex  rel.  Parsons  v.  Edwards,  93  Cal.  163, 
167,  28  Pac.  831. 

12.  Same— Governor  haa  no  right  to 
make  temporary  appointment  If  there  is 
party  expreaaly  authorised  by  law  to  dis- 
charge duties  of  an  office  temporarily  until 
power  upon  whom  duty  of  election  or  ap- 
pointment is  .  devolved  can  regularly  act 
Reason  why  governor  can  make  temporary 
appointment  Is  to  prevent  public  inconven- 
ience, and  when  this  reason  fails  he  can 
make  no  such  appointment,  and  it  makes 
no  difference  whether  language  expressly 
authorizing  party  to  hold  over  and  dis- 
charge duties  of  office  temporarily  until  his 
successor  is  duly  elected  and  qualified  is 
found  in  constitution  or  in  statute. — Peo- 
ple ex  rel.  Baird  v.  Tllton,  37  Cal.  614,  621. 

13.  Same— Where  there  la  no  incumbent 
of  particular  office  to  hold  over  is  the  only 
case  that  system  will  allow  appointment 
of  executive  to  fill  office.  Our  constitution 
has  studiously  restricted  patronage  of  gov- 
ernor. The  executive  officers  are  elected 
by  the  people,  and  under  elective  system  it 
is  more  proper  that  these  officers  should 
hold  over  than  that  duties  should  devolve 
upon  those  in  whose  selection  people  have 
had  no  voice. — People  ex  rel.  Melony  ▼. 
Whitman,  10  Cal.  38,  46. 

14.  Same— Failure  to  qualify  for  new 
term,  to  which  city  marshal  haa  been 
elected,  creates  vacancy,  but  he  holds  over 
until  his  successor  is  chosen  and  qualified, 
but  such  holding  Is  merely  prolongation 
of  his  original  term  and  would  not  be  af- 
fected by  any  Increase  or  reduction  In  sal- 
ary.— Rice  v.  National  City,  1S2  Cal.  S54, 
366,  64  Pac.  580. 

15.  Same— Vacancy  in  office  to  not  cre- 
ated because  of  failure  of  newly-elected 
officer  to  qualify.  In  such  case  former  in- 
cumbent holds  over  and  governor  has  no 
power  to  appoint  to  vacancy. — People  ex 
rel.  Melony  v.  Whitman,  10  Cal.  38,  44-47. 

16.  Same  Election  and  qualification  of 
successor,  even  before  expiration  of  Incum- 
bent's office  and  without  demand  upon  in- 
cumbent for  office,   ipso  facto   cuts  off   m- 
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ctimbent'a  contingent  term  or  right  to  hold 
orer  until  successor  has  been  elected  or 
appointed  and  qualified,  and  limits  him  to 
ttwolute  period  of  his  term. — People  ex 
rel.  Sweet  v.  Ward,  107  Cal.  286,  239,  40  Pac. 
(38. 

17.  "General  election"  —  Dlatlnffiifaked 
tnm  "special  election,"  and  no  proclama- 
tion is  necessary  to  give  validity  to  It.— 
People  ez  rel.  Westbrook  v.  Rosborough,  14 
Cal.  180,  181,  189  (erroneously  headed  in 
official  volume,  Westbrook  v.  Rosborough). 

18.  Saate— ^Next  election  by  people"— 
Mart  be  an  election  aatborlsed  by  atarate 

and  person  elected  to  vacancy  by  an  elec- 
tion not  authorized  by  statute  would  not 
be  entitled  to  take  office.— People  ez  rel. 
Lore  v.  Mathewson,   47  Cal.  442,   447. 

It.  Same— -Same— Meaning  of. — "The  nezt 
election  by  people"  does  not  mean  nezt  gen- 
eral election,  or  nezt  election  held  by  the 
people,  but  it  must  mean  that  appointee 
•hall  hold  until  some  one  has  been  elected 
to  fill  that  office.  There  is  nothing  in  this 
section  which  indicates  when  this  election 
shall  be  held.  This  section  does  not  direct 
that  such  election  shall  be  at  nezt  general 
election  and  we  must  assume  that  inten- 
tion was  that  such  vacancy  should  be  filled 
until  nezt  election  provided  by  law  for 
Ailing  that  particular  office. — People  ez  rel. 
Lynch  v.  Budd,  114  Cal.  168,  171,  34  I*  R.  A. 
4t,  45  Pac.   1060. 

29.  Same— Construction  of  words  "until 
tee  resralar  election   then   next   following" 

must  take  into  consideration  purpose  of 
statute  and  object  which  it  is  designed  to 
accomplish.  Held  as  to  office  of  superin- 
tendent of  schools  in  city  and  county  of 
San  Francisco  to  mean  nezt  general  elec- 
tion by  people  and  not  nezt  regular  elec- 
tion when  such  office  would  be  filled  by 
people.  Regular  election  held  synonymous 
with  general  election. — People  ez  rel.  Web- 
■ter  v.  Babcock,  123  Cal.  307,  812,  66  Pac. 
1017. 

21.  Same  Same  "Until  the  next  gen- 
eral election"  means  nezt  general  election 
for  officers  for  which  provision  is  made. — 
People  ez  rel.  Murphy  v.  Col,  132  Cal.  334, 
337,  64  Pac.  477.  m 

22.  Same— -Applied  to  Ueutenant-gover- 
■•*•  "nezt  election"  means   nezt  guberna- 


torial election. — People  ez  rel.  Lynch  v. 
Budd.  114  Cal.  168,  172,  34  L.  R.  A.  46,  46 
Pac.  1060. 


Same  —  The  expression  "unexpired 
term"  may  not  necessarily  mean  until  "nezt 
general  election/'  Latter  phrase  imports 
nezt  general  election  for  officers  for  which 
it  has  made  provision. — People  ez  rel.  Mur- 
phy v.  Col,  132  Cal.  334,  386,  337,  64  Pac. 
477;  People  ez  rel.  Richardson  v.  Cobb,  133 
Cal.  74,   66  Pac.  326. 

24.  "Special  election"— Proclamation  nec- 
essary.— An  election  to  fill  vacancy  is  spe- 
cial election  and  is  held  at  such  time  as 
may  be  designated  by  proper  board  or  of- 
ficer. Times  for  holding  general  elections 
are  fixed  by  statute  itself.  Proclamation 
of  governor  Is  necessary  to  validity  of 
special  election  but  not  as  to  general  elec- 
tion.— Kenfleld  v.  Irwin,  62  Cal.  164,  169. 


Term  of  offlce  of  anperlor  judge— 
Fixed  by  constitution  at  six  years.  At 
end  of  such  period  his  offlce  terminates. 
Legislature  has  no  power  to  eztend  his 
term  or  allow  him  to  hold  over  until  suc- 
cessor is  elected  and  qualified. — People  ez 
rel.  Bledsoe  v.  Campbell,  138  Cal.  11,  16, 
71   Pac.  918. 


Vacancy  In  board  of  aupervlaora  can 

not  be  filled  by  appointment  by  superior 
judge. — Myers  v.  Alameda  Co.,  60  Cal.  287, 
289. 

27.  Validity  of  election  to  an  offlce  de- 
pends upon  its  authorization  by  some  stat- 
ute then  In  force.  An  appointee  to  va- 
cancy under  above  section  holds  until  nezt 
election  by  people,  and  if  there  is  no  stat- 
ute in  force  authorizing  an  election  to 
such  offlce,  such  election  can  not  legally 
occur. — People  ez  rel.  Love  v.  Mathewson, 
47  Cal.  442,  447;  People  ez  rel.  Lynch  v. 
Budd,  114  Cal.  168,  173,  34  L.  R.  A.  46,  45 
Pac.  1060. 

1.  Person  appointed  can  only  hold  offlce 
until  adjournment  of  next  seaalon  of  legis- 
lature must  be  construed  with  section  879 
of  this  code,  and  means  term  of  officer  so 
appointed  shall  so  expire  and  his  successor 
may  take  his  place;  but  if  no  successor  has 
been  appointed,  then  Incumbent  holds  over 
under  section  879,  'ante. — People  ez  rel. 
Laine  v.  Tyrrell,  87  Cal.  475,  478,  25  Pac. 
684. 


§  1000.  VACANCIES  OCCURRING  DURING  RECESS  OF  THE  LEGIS- 
LATURE. Whenever  an  office,  the  appointment  to  which  is  vested  in  the 
governor  and  senate,  or  in  the  legislature,  either  becomes  vacant  or  the  term  of 
the  incumbent  of  which  expires  during  the  recess  of  the  legislature,  the  gov- 
ernor has  power  to  appoint  a  person  to  such  office ;  but  the  person  so  appointed 
can  only  hold  the  office  until  the  adjournment  of  the  next  session  of  the  legis- 
lature. 

History:  Enacted  March  12,  1872,  founded  upon  S  29  Act  April  22, 
1863,  Stats.  1863,  p.  390;  amended  March  13,  1901,  Stats,  and  Amdts. 
19004,  p.  283. 

Aa  te  terms  of  peraoaa  appolmted  to  fill  vacancy,  see,  poet,  6  1008a  and  note. 
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gg  1001-lOOSa  FILLING    VACANCIES    IN    CERTAIN    OFFICES.  [Pt.  Ill,  Tit.  I. 

§  1001.    VACANCIES  IN  CERTAIN  STATE  OFFICES,  HOW  FILLED.   A 

vacancy  in  the  office  of  either  the  secretary  of  state,  controller,  treasurer, 

attorney-general,  surveyor- general,  or  clerk  of  the  supreme  court,  must  be 

filled  by  a  person  appointed  by  the  governor,  who  shall  hold  his  office  for  the 

balance  of  the  unexpired  term. 

History:     Enacted  March   12,   1872;   amended  April  1,   1876,  Code 
Amdts.  1875-6,  p.  23. 

Am  to  special  election*  to  All  vacancies,  see,  post,  8  1048a  and  note. 

§1002.  VACANCIES  IN  OFFICE  OF  HARBOR  COMMISSIONER  OB 
SUPERINTENDENT  OF  PUBLIC  INSTRUCTION,  HOW  FILLED.  A  vacancy 
in  the  office  of  either  the  superintendent  of  public  instruction  or  state  harbor 
commissioner  must  be  filled  by  a  person  appointed  by  the  governor. 

History:   Enacted  March  12,  1872. 

An  to  appointment  to  vacancy  la  mtmto  harbor  commUalon  holding*  for  unexpired  portion 
of  term,  see,  post,  6  2620  and  note. 

§  1003.    VAOANOES  IN  BOARD  OF  DIRECTORS  OF  INSANE  ASYLUM. 

Any  person  appointed  to  fill  a  vacancy  in  the  board  of  directors  of  the  insane 

asylum  holds  only  for  the  unexpired  term  of  his  predecessor. 

History:   Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4,  1870, 
Stats.  1869-70,  p.  868. 

§  1003a.  TERM  OF  APPOINTEE  TO  FILL  VACANCY.  Except  in  the 
instances  otherwise  provided  in  the  constitution,  whenever  a  person  has  been 
or  shall  be  appointed  by  the  governor,  or  by  the  governor  by  and  with  the 
advice  and  consent  of  the  senate,  to  fill  a  vacancy  in  any  office,  or  to  fill  an 
office  when  the  appointment  is  not  made  until  after  the  expiration  of  the  preced- 
ing term,  the  appointee  holds  office  only  for  the  balance  of  the  unexpired  term 
as  provided  by  the  law  creating  the  office. 

[Repealing  clause.]  All  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed. 

History:    Enacted  March  15,  1903,  Stats,  and  Amdts.  1903,  p.  150. 
In  effect  Immediately. 

TERMS  OP  APPOINTEES  TO  12.  Same—When  vacancy  in  board  of  direc- 

VACANCIES.  tors  of  insane  asylum  occurs. 

1,2.  Appointee  to  vacancy  holds  for  full  re-        13.  '^Vacancy" —  Contradistinguished  from 
maining  term.  what. 

3.  Construction  of  section — As  not  applying        14.  Same — Term  of  office,  and  officer,  are  dis- 

to  notary.  tinct. 

4.  Election  proclamation — Can  not  abridge        15.  Editorial  note. 

term.  ■        .      . 

*>  0    -kt        j.  im.«     „«—™^-  A*  to  P°w*r  ot  governor  to  Jill  vacancies. 

5,  6:  New  term— When  commences.  8ee   ante    fi  S80   8Ubd    s   and  nQte    §  0f  f  ^ 

7.  Power  to  fill  vacancies — Vested  in  gov-      note;  also,  note  13  Am.  St.  Rep.  129  et  seq. 

ern0rl  .  a.  ^  *  *      .„.  A"  to  how  ▼•cwicle.  occur,  see,  ante,  ft  996 

8.  Same — Law  providing  method  for  filling      and  not6e 

vacancy.  Am  to  officer  koldln*  over  until  new 

9.  Same— Where  there  is  mode  provided  by  fcall  qualified,  see,  ante,  6  879  and  note. 

constitution  or  law.  f      Appointee   to  vacancy   hold*    for   Ml 

10.  Same—Power  of  governor  to  fill  vacancies  remaining  term.— A  person   elected   or  ap- 

is limited.  pointed   to  an   office,   even   though    he   may 

11.  Same — Legislature  has  limited  power  of  succeed    some    one    who    has    gone    out    of 

appointment  to  vacancies.  office  before  expiration  of  term,  takes  office 
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APPOINTEE  TO  FILL.  VACANCY— TERM  OF. 
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for  full  term  prescribed  by  law,  unless  there 
is  an  express  provision  to  contrary  in  law 
creating  office. — People  ex  rel.  Attorney- 
general  v.  Bur  bank,  12  Cal.  378.  See  People 
ix  rel.  Melony  v.  Whitman,  10  Cal.  38,  47; 
People  ex  rel.  Attorney-General  v.  Tilton, 
J7  Cal.  614,  619.  Fla.  Opinion  of  Justices,  16 
?la.  841.  Kan.  State  ex  rel.  Little  v.  Went- 
Torth,  55  Kan.  298,  40  Pac.  648.  Me.  Opinion 
of  Justices,  61  Me.  601.  Md.  Marshall  v. 
Harwood,  5  Md.  423;  Banbury  v.  Middleton, 
II  Md.  297.  Miss.  Hughes  v.  Buckingham, 
5  Smed.  ft  M.  632.  N.  Y.  People  ex  rel. 
Ingersoll  v.  Qarey,  6  Cow.  642;  People  v. 
Green,  2  Wend.  266.  Tenn.  Powers  v.  Hunt, 
!  Hump.  24.  Wis.  Attorney-General  ex  rel. 
SchanU  ▼.  Brunst,  3  Wis.  787. 

2.  Where  term  of  an  office  is  fixed,  but 
no  particular  day  is  set  upon  which  term 
must  begin  or  end,  person  duly  elected  to 
such  an  office  holds  for  full  term  prescribed 
by  law  and  until  his  successor  has  quali- 
fied.— People  ex  rel.  Melony  v.  Whitman, 
10  Cal.    38,    47. 

As  to  esaage  1m  constitution  regarding; 
Jsdges,  see  Church  v.  Colgan,  117  Cal.  686, 
688,  50  Pac.  12. 

Am  to  axed  term  of  superior  Judges  under 
protest  law,  see  People  ex  rel.  Bledsoe  v. 
Campbell,  138  Cal.  11,  16,  70   Pac.  918. 

8.  Construction  of  sections  As  not  ap- 
plying to  the  office  of  notary  public. — Peo- 
ple v.  Edleman,  152  Cal.  317,  92  Pac.  846. 


4.  Elcetloa  proclamation  —  Can  not 
abridge  term. — Term  of  office  and  right  to 
hold  for  full  term  can  not  be  abridged  by 
appointing  power  or  by  any  election  proc- 
lamation, and  person  appointed  to  fill  va- 
cancy takes  for  full  term  prescribed  by 
law,  and  this  no  matter  whether  election 
Declamation  or  order  of  appointment  spe- 
cifically states  that  he  takes  only  for  bal- 
ance of  unexpired  term. — People  ex  rel. 
Attorney-General  v.  Burbank,  12  Cal.  878; 
Stadler  v.  City  of  Detroit,  18  Mich.  846. 

5.  New  term— When  commences. — Where 
no  particular  date  is  established  for  the  be- 
ginning or  ending  of  a  term,  such  term  is 
said  to  run  with  or  is  attached  to  the  offi- 
cer, and  does  not  run  with  and  is  not  at- 
tached to  the  office,  and  a  new  term  does 
not  commence  upon  the  determination  of 
the  preceding  term  until  the  appointment 
of  a  new  Incumbent  or  the  reappointment 
of  the  person  in  office  to  a  new  term.  The 
time  the  particular  incumbent  holds  over 
after  the  ending  of  his  proper  term  has 
been  called  a  prolongation  of  the  old  term; 
and  ia  in  no  sense  a  new  term,  which  be- 
gins only  upon  the  making  of  a  new  ap- 
pointment.— People  v.  Nickel,  9  Cal.  App. 
783,  785,  100  Pac.   1075. 

6.  Where  the  term  of  office  is  simply 
fixed  aB  a  period  of  time,  and  no  particular 
date  is  established  for  either  the  beginning 
or  ending  of  the  term,  each  incumbent 
.takes  a  term  running  from  the  date  of  his 
appointment  equal  In  duration   to   the  pe- 


riod of  time  fixed  by  the  statute  as  the 
term  of  the  office  and  In  the  absence  of 
statutory  provisions  to  the  contrary,  where 
an  incumbent  Is  appointed  and  elected  to 
fill  a  casual  vacancy;  and  this  is  also  the 
rule  where  a  particular  incumbent  is 
elected  or  appointed  to  the  office  after  the 
expiration  of  the  term  of  the  preceding  in- 
cumbent.— People  v.  Nickel,  9  Cal.  App.  783, 
784,  100  Pac.  1075. 

7.  Power  to  fill  vacancies— Vested  In 
governor. — The  power  to  fill  vacancies  had 
to  be  vested  In  some  department  of  gov- 
ernment and  constitution  was  compelled  to 
vest  it  in  executive  because  only  depart- 
ment that  could  be  properly  and  efficiently 
charged  with  duty.  But  constitution  care- 
fully limited  this  power  to  fill  vacancies 
for  time  only,  and  when  appointing  power 
for  whole  time  can  act,  power  of  appoint- 
ment of  executive  for  time  being  ceases. 
When  appointing  power  Is  in  existence  and 
acts  in  filling  vacancy  such  appointment  is 
valid,  and  executive,  under  his  right  to  fill 
vacancies,  has  no  power  to  make  an  ap- 
pointment. Intention  of  constitution  is  to 
restrict,  and  not  to  extend,  power  of  ex- 
ecutive in  making  appointments. — People 
ex  rel.  Ryder  v.  Misner,  7  Cal.  619,  525. 

8.  Same  Law  providing  method  for  fill- 
ing vacancy,  governor  has  no  power  of 
appointment  under  statute. — People  ex  rel. 
Shoaff  v.   Parker,   37  Cal.  639,   644,   647. 

9.  Same— When  there  Is  mode  provided 
by  constitution  or  law  for  filling  vacancy, 
governor  has  nq  power  to  make  an  appoint- 
ment. Where  board  of  trustees  has  power 
to  appoint  state  librarian,  its  failure  to 
make  such  an  appointment  does  not  create 
Vacancy  which  governor  could  fill.  -Condi- 
tion which  must  exist  before  governor  is 
authorized  to  appoint  to  vacancy  is  that 
there  must  be  no  mode  otherwise  provided 
by  law  for  filling  such  vacancy. — People  ex 
rel.  Madden  v.  Stratton,  28  Cal.  382,  392. 

10.  Same— Power  of  governor  to  fill  va- 
cancies Is  limited  by  period  when  people  or 
legislature  can  not  elect  or  appoint.  On 
arrival  of  time  when  they  can  elect  or  ap- 
point, right  of  appointment  returns  to 
proper  appointing  power. — People  ex  rel. 
Casserly  v.  Fitch,  1  Cal.  519,  536. 

11.  Same— Legislature  has  limited  power 
of  appointment  to  vacancies  to  those  cases 
which  might  happen  during  recess  of  leg- 
islature, and  did  not  think  it  necessary  to 
provide  for  cases  occurring  where  power 
that  originally  filled  office  was  in  readiness 
to  act.  Right  of  legislature  to  elect  and 
control  state  printer  can  not  be  defeated 
by  any  Inference  in  favor  of  appointing 
power  of  governor.  Power  to  appoint  to 
office  carries  by  implication  power  to  fill 
vacancy,  and  all  necessary  authority  to 
carry  out  original  power  to  prevent  it  from 
becoming  inoperative. — People  ex  rel.  Cas- 
serly v.   Fitch,   1   Cal.  519,   636. 

12.  Sam 
rectors  of 


e— When  vacancy  In  board  of  dl- 
lnsane  asylum  occurs*  and  such 
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vacancy  la  filled  by  board  itself  under  law, 
new  Incumbent  holds  until  next  meeting: 
of  legislature  and  thereafter  until  legisla- 
ture Alls  vacancy.  Should  legislature  ad- 
journ without  filling  vacancy  he  will  still 
hold  office  "until  his  successor  has  been  duly 
appointed  and  qualified,  and  there  is  no 
such  vacancy  as  governor  is  authorized  to 
fill. — People  ex  rel.  Shoaff  v.  Parker,  37 
Cal.  639,  640-646. 

13.  "Vacancy**— Contradl»t1iigriiUhed  from 
what. — "Vacancy"  has  sometimes  been  ap- 
plied to  office,  as  contradistinguished  from 
term  of  service,  and  at  others  to  term  of 
office.  It  should  be  applied  to  office  alone. 
— People  ex  rel.  "Attorney-General  v.  Bur- 
bank,  12  Cal.  378,  390. 

14.  Same— Term  of  office,  and  of  officer, 
arc  dlatlnct. — There  may  be  no  term  in 
office,  but  term  in  incumbent,  as  where 
there  is  no  fixed  period  whereby  term, 
apart  from  officer,  begins  or  leaves  off; 
therefore  vacancy  may  exist  In  an  office  for 
which  there  is  no  term  fixed  by  law.  Such 
vacancy  may  occur  because  of  failure  to 
elect  or  appoint.  In  such  cases  it  Is  made 
duty   of  governor   to   grant   commission    to 


fill  such  vacancy  until  appointing  power  can 
act.  Power  to  fill  vacancy  and  power  to 
fill  an  office  are  distinct  and  substantive 
powers. — People  ex  rel.  Aylett  v.  Langdon, 
8  Cal.  1,  18,  15. 

IS.  Editorial  note.  —  A  case  in  which 
main  issue  involved  in  construction  of 
above  section  is  now  pending  before  su- 
preme court  of  this  state  entitled  People  ex 
rel.  Attorney-General  v.  Edelman,  S.  P.  No. 
4236.  The  main  contentions  of  defendant 
and  respondent,  which  were  sustained  by 
superior  court  of  city  and  county  of  San 
Francisco,  were  that  power  to  fill  an  office 
and  power  to  fill  vacancy  are  separate  and 
distinct;  that  the  power  of  the  governor 
to  fill  an  office  Is  a  direct  power  given  by 
constitution  or  law,  and  that  power  of  gov- 
ernor to  fill  vacancy  is  a  species  of  patron- 
age vested  in  him  which  it  is  purpose  of 
law  to  restrict;  that  when  original  ap- 
pointing power  is  in  position  to  act  and 
does  act,  it  acts  to  full  extent  of  that  power 
and  makes  appointment  for  full  term  and 
Buch  original  appointing  power  being  in 
position  to  act,  governor  under  his  right 
to  fill  vacancy  can  not  act. 


§1004.  POWER  AND  DUTY  OF  OFFICERS  FILLING  UNEXPIRED 
TERMS.  Any  person  elected  or  appointed  to  fill  a  vacancy,  after  filing  his 
official  oath  and  bond,  possesses  all  the  rights  and  powers,  and  is  subject  to  all 
the  liabilities,  duties,  and  obligations  of  the  officer  whose  vacancy  he  fills. 

History:    Enacted  March  12,  1872. 


1.  No  Increased  salary  to  allowed  to  ap- 
pointee to  vacancy  In  an  unexpired  term 
although  law  regulating  such  office  has  in- 
creased salary  therefor.  Appointee  to  va- 
cancy   steps    Into    the     shoes     of     original 


incumbent  and  holds  for  same  term,  and 
that  term  is  governed  by  constitution,  which 
prohibits  an  increase  of  salary  during  term 
of  office. — Larew  v.  Newman,  81  CaL  588, 
590,  23  Pac.  227. 


ARTICLE  XL 

PROCEEDINGS  TO  COMPEL  DELIVERY  OF  BOOK8  AND  PAPERS  BY  OFFICERS  TO 

THEIR  SUCCESSORS. 

1 1014.  Possession  of  books  and  papers. 

1 1015.  Proceedings  to  compel  delivery  of. 

f  1016.  Attachment  and  warrant  to  enforce. 


§  1014.  POSSESSION  OF  BOOKS  AND  PAPERS.  Every  public  officer  is 
entitled  to  the  possession  of  all  books  and  papers  pertaining  to  his  office,  or  in 
the  custody  of  a  former  incumbent,  by  virtue  of  his  office. 

History:    Enacted  March  12,  1872. 


1.  Successor  of  county  clerk  la  not  cus- 
todian of  moneys  collected  by  former  offi- 
cer during  his  term  of  office  and  refusal  to 
pay  successor  such  moneys  constitutes  no 
violation  of  law.     Successor  Is  entitled   to 


books  and  papers  but  not  to  such  moneys. 
— People  v.  Hamilton,  103  Cal.  488,  494.  87 
Pac.    627. 


As  to  records  and  public  papers  of 
public,  see,  ante,  8  796. 
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§1015.  PROCEEDINGS  TO  COMPEL  DELIVERY  OF.  If  any  person, 
whether  a  former  incumbent  or  another  person,  refuse  or  neglect  to  deliver  to 
the  actual  incumbent,  any  such  books  or  papers,  such  actual  incumbent  may 
apply,  by  petition,  to  any  court  of  record  sitting  in  the  county  where  the  per- 
son so  refusing  or  neglecting  resides,  or  to  any  judge  of  the  superior  court 
residing  therein,  and  the  court  or  officer  applied  to  must  proceed  in  a  summary 
way,  after  notice  to  the  adverse  party,  to  hear  the  allegations  and  proof  of  the 
parties,  and  to  order  any  such  books  or  papers  to  be  delivered  to  the  petitioners. 

History:     Enacted   March  12,  1872;    amended  April  3,  1880,   Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  20. 

Aetmml    incumbent    of   offlce    only    is    en-  quired  by  law.     Failure  to  do  any  of  these 

titled  to  recover  by  action  such  books  and  leaves  offlce  vacant. — Hull  v.  Superior  Court, 

papers.      Petition    must    allege    that    com-  63  Cal.  174,  175,  176. 

plainant  is  actual  incumbent.     Incumbency  A9  to  penalty  for  refusal   to   deliver  u» 

depends  upon  election  or  appointment,  cer-  -uck   papers   and    records,    see    Kerr's   Cyc. 

tiflcate  of  election  or  commission  of  office,  pen#  Code,  2d  ed.,  SS  76,  77  and  notes, 
taking;  oath  of  offlce,  and  giving  bond  re- 

§  1016.  ATTACHMENT  AND  WARRANT  TO  ENFORCE.  The  execution^ 
of  the  order  and  the  delivery  of  the  books  and  papers  may  be  enforced  by 
attachment  as  for  a  witness,  and,  also,  at  the  request  of  a  petitioner,  by  a 
warrant  directed  to  the  sheriff  or  a  constable  of  the  county,  commanding  him 
to  search  for  such  books  and  papers,  and  to  take  and  deliver  them  to  the  peti- 
tioner. 

History:   Enacted  March  12,  1872. 

1.    JvrlsoHetUm     over     subject-matter  —  stable  commanding;  him   to   search  for  and 

Vested  In  eosurt  by  above  section,  and  order  deliver  books  to  petitioner,  when  court  has 

of  court   directing;    books    to    be    delivered  parties    before    It,    is   proper. — Hull    v.    Su- 

op  and  enforcing;  order  by  warrant  to  con-  perior  Court,  S3  Cal.  174,  175. 


ARTICLE  Xn. 

MISCELLANEOUS  PROVISIONS. 

1 1026.  8eals  of  executive  officers. 

1 1027.  Great  seal. 

1 1028.  Executive  and  judicial  officers  may  administer  oaths. 

1 1029.  Salaries  of  officers. 
f  1030.  Office  hours. 

1 1031.  Signature  of  officers  acting  ex  officio. 

f  1032.  Records  open  to  public  inspection;  exceptions  in  divorce  and  attachment. 

S  1033.  State  officers;  no  fees  for  performance  of  official  duty. 

§1026.  SEALS  OF  EXECUTIVE  OFFICERS.  Except  where  otherwise 
specially  provided  by  law,  the  seals  of  office  of  the  various  executive  officers 
are  those  in  use  by  such  officers  at  the  time  this  code  takes  effect,  and  each 
of  guch  officers  must  at  once  file  a  description  and  impression  of  such  seal  in 
the  office  of  the  secretary  of  state. 

History:   Enacted  March  12,  1872. 

Am  to  *e««I*i©n  of  *%e*V  see,  ante,  9  14.  Am   to   seal    of   notary   pa  bile,    see,    ante. 

As  to  great  seal  of  tke  state,  see,  post,       *  794  wbds.  7  and  8  and  note. 
1 1*27.  Am  to  seal  of  commissioner  of  deeds,  see, 

ante,  9  812  subds.  4  and  5. 

sia 
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fi§  1027-1031 


ADMINISTERING    OATHS — SALARIES,    OFFICE    HOURS.        IPt.  m,  Tit,  I. 


As  to  seal  of  Inspector  of  gas-meters,  see, 
ante,  8  678. 


As   to  seal  of  Are  department,  see,  post 
8  3340. 


§  1027.    GREAT  SEAL.     The  great  seal  of  the  state  is  the  one  in  use  at  the 
time  of  the  adoption  of  this  code. 

History:    Enacted  March  12,  1872. 

As  to  great  aenl  of  atate,  see  Const.  1879,  Same — Custody  and  use  of  arrest  aesl,  see, 

art  V,   §  13,  1  Henning's  General  Laws,  3d       ante,  6  407,  subd.  4,  8  408,  subd.  8,  and  1 415 
ed.,  p.  xlvil.  subd.  8. 

§  1028.    EXECUTIVE  AND  JUDICIAL  OFFICERS  KAY  ADMINISTER 

OATHS.    Every  executive  and  judicial  officer  may  administer  and  certify 

oaths. 

History:   Enacted  March  12,  1872. 


ADMINISTRATION  OF  OATHS. 

1.  District  attorney  is  executive  officer. 

2.  United  States  court  commissioner. 

As  to  what  officers  may  administer  oaths* 

see  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed., 
88  179,  269,  2012,  2093,  2097  and  notes;  also, 
post,  68  4103,  4118  and  notes. 

1.  District  attorney  Is  an  executive  of- 
ficer with  general  power  to  administer  and 
certify   oaths   and   that  power   can   not   be 


limited  by  judicial  construction  to  particu- 
lar kinds  of  oaths.  Verification  to  an  an- 
swer  taken  before  district  attorney  is  good 
and  such  answer  will  not  be  stricken  out 
— Halle  v.  Smith,  128  Cal.  415.  420,  421,  60 
Pac.  1032. 

2.     United    States    court    commissioner   is 

not  an  officer  authorized  to  administer  oaths 
within  meaning:  of  this  section. — Winder  v. 
Hendricks,  66  Cal.  464,  465. 


§1029.  SALARIES  OF  OFFICERS.  Unless  otherwise  provided  by  law, 
the  salaries  of  officers  must  be  paid  out  of  the  general  fund  in  the  state  treasury, 
monthly,  on  the  last  day  of  each  month. 

History:   Enacted  March  12,  1872. 


SALARIES. 

1.  Salary  of  justice  of  peace. 

2.  Time  of  payment  of  salaries. 

1.  As  to  salaries  of  Justices  of  peace  in- 
tention of  legislature  was  that  they  should 
be  paid  by  city,  and  this  is  manifested  by 
requirement  that  their  fees  of  office  should 
be  paid  into  city  treasury. — Jenks  v.  City 
of   Oakland,    68   Cal.    576,   677. 


a.  Time  of  payment  of  salaries  of  state 
officers  is  conclusively  fixed  by  this  section 
to  as  great  an  extent  as  if  appropriation 
for  such  salaries  expressly  stated  time  and 
amounts  of  payment  as  part  of  such  appro- 
priation. The  only  exception  to  this  would 
be  where  some  different  arrangement  for 
payment  of  salaries  was  provided  for  by  law 
creating:  office. — Irelan  v.  Colgran,  96  CaL 
413,  415,   416,  81   Pac.   294. 


§  1030.    OFFICE  HOURS.    Unless  otherwise  provided  by  law,  every  oflfcer 

must  keep  his  office  open  for  the  transaction  of  business  from  ten  o'clock  a.  m. 

until  four  o'clock  p.  m.  each  day,  except  upon  holidays. 

History:    Enacted  March  12,  1872. 

As  to  holidays,  see,  ante,  88  10,  11. 

§  1031.    SIGNATURE  OF  OFFICERS  ACTING  EX  OFFICIO.    When  an 

officer  discharges  ex  officio  the  duties  of  another  office  than  that  to  which 

he  is  elected  or  appointed,  his  official  signature  and  attestation  must  be  in  the 

name  of  the  office  the  duties  of  which  he  discharges. 

History:    Enacted  March  12,  1872,  founded  upon  5  1  Act  April  9, 
1861,  Stats.  1861,  p.  139. 

1.     City    andltor    who    Is   also    ex    officio       and    ex    officio    clerk.— ^In    re    Guerrero,    69 
clerk    of   council   should   use    in    connection       Cal.    88,   93,    10   Pac.   261.     See  Touchard  ▼. 
with  his  official  signature  only  designation       Crow,  20  Cal.  160,  81  Am.  Dec.  108. 
of  clerk  of  council,  and  not  sign  as  auditor 
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RECORDS  OPEN  TO  INSPECTION— FEES. 


18  1082, 1033 


§1032.  RECORDS  OPEN  TO  PUBLIC  INSPECTION;  EXCEPTIONS  IN 
DIVORCE  AND  ATTACHMENT.  The  public  records  and  other  matters  in 
the  office  of  any  officer  are  at  all  times,  during  office  hours,  open  to  the  inspec- 
tion of  any  citizen  of  this  state. 

In  all  actions  for  divorce,  the  pleadings  and  the  testimony  taken  and  filed 
in  said  actions,  shall  not  be  by  the  clerk  with  whom  the  same  is  filed,  or  the. 
referee  before  whom  the  testimony  is  taken,  made  public,  nor  shall  the  same 
be  allowed  to  be  inspected  by  any  person  except  the  parties  that  may  be  inter- 
ested, or  the  attorneys  to  the  action,  or  by  an  order  of  the  court  in  which  the 
action  is  pending;  a  copy  of  said  order  must  be  filed  with  the  clerk.  "~ 

In  cases  of  attachment,  the  clerk  of  the  court  with  whom  the  complaint  is 
filed  shall  not  make  public  the  fact  of  the  filing  of  such  complaint,  or  of  the 
issuing  of  such  attachment,  until  after  the  filing  of  return  of  service  of  attach- 
ment 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  14. 


OFFICIAL  RECORDS  OPEN  TO 
INSPECTION. 

1.  Divorce — Order  of  court. 

2.  Instructions  given  by  attorney  to  sheriff. 

3.  Right  of  public  to  know  and  discuss  all 

judicial  proceedings. 

4.  Supreme  court  is  always  open. 

As  to  open  Inspection  of  public  writings* 

see    Kerr's    Cyc.    Code    Civ.    Proa,    2d    ed., 
f  1892  and    note. 

\u  to  penalty  for  violation  of  «ectlon,  see 

Kerr's   Cyc.    Pen.    Code,    2d    ed.,    9 176    and 
note. 

1.  Divorce  Order  of  conrt,  that  no  pub- 
lic report  or  publication  of  any  character 
of  testimony  in  case  be  made,  was  in  ex- 
cess of  jurisdiction  of  court  and  violation 
thereof  not  contempt. — In  re  Shortridge,  99 
Cal.  526,  37  Am.  St.  Rep.  78,  21  L.  R.  A.  755, 
34  Pac.  227. 

As  to  divorce,  generally,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  91  82-148  and  notes. 

2.  Instructions  given  by  attorney  to 
■serin?  for  enforcement  of  writ  of  execu- 
tion are  In  nature  of  private  directions  of 


principal  to  agent  and  do  not  by  reason 
of  being  in  writing  become  public  record 
or  any  other  public  matter  in  office  of 
sheriff. — Whelan  v.  Superior  Court,  114  Cal. 
548,  549,  550,  46  Pac.   468. 

As  to  attachments,  srenerally,  see  Kerr's 
Cyc.  Code  Civ.  Proc,  2d  ed.,  99  557-559  and 
notes. 

S.  Right  of  public  to  know  and  discuss 
nil  judicial  proceedings  unless  such  right 
is  expressly  interdicted  by  constitutional 
or  statutory  provisions,  or  unless  publica- 
tion prohibited  by  order  of  court,  is  of 
such  nature  as  to  obstruct  or  embarrass 
court  in  its  administration  of  law  and  exe- 
cution of  powers  expressly  conferred  upon 
it. — In  re  Shortridge,  99  Cal.  526,  631.  37 
Am.  St.  Rep.  78,  21  L.  R.  A.  756,  34  Pac. 
227. 

4.     Supreme    conrt    Is     always     open    for 

transaction  of  business,  and  modification 
of  an  order  made  by  supreme  court  is  not 
rendered  nugatory  by  reason  of  absence  of 
clerk  or  his  failure  to  enter  it  in  his  min- 
utes.— Nlles  v.  Edwards,  95  Cal.  41,  47,  30 
Pac.  134. 


Irs 


§1033.  STATE  OFFICERS;  NO  FEES  FOB  PERFORMANCE  OF  OFFI- 
CIAL DUTY.  The  salaries  fixed  by  law  for  all  state  officers,  elective  or  appoin- 
tive, shall  be  compensation  in  full  for  all  services  rendered  in  any  official  capac- 
ity or  employment  whatsoever,  during  their  terms  of  office,  and  no  such  officer 
shall  receive  for  his  own  use  any  fee  or  perquisite  for  the  performance  of  any 
official  duty. 

History:  Enacted  March  18, 1906,  Stats,  and  Amdts.  1906,  pp  212,  213. 
In  effect  Immediately. 
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•  1041  GENERAL    ELECTION— -WHBN    TO    BE    HELD.  [Pt.  Ill,  Tit.  IK 


TITLE  IL 

OP  ELECTIONS. 
Chapter  I.    General  Provisions  Relating  to  Elections,  55  1041-1080. 

IL      QnALmOATIONS  AND  DISABILITIES  OF  ELECTORS,  f  §  1083,  1084. 

III.  Registration  of  Electors,  SI  1094-1121. 

IV.  Election  Precincts,  SI  1125-1133. 
Y.    Boards  of  Election,  SI  1142-1151. 

VI.  Opening  and  Closing  of  the  Polls,  1 1 1160-1164. 

VII.  Poll  Lists,  f  {  1174,  1175. 

VIII.  Election  Tickets  and  Ballots,  IS  1185-1216. 

IX.  Voting  and  Challenges,  ||  1224-1243. 

X.  Canvassing  and  Returning  the  Vote,  ||  1252-1268. 

XI.  Canvass  of  Returns;  Declaration  of  Result;  Commissions  and  Certificates 

of  Election,  §{  1278-1297. 

XII.  Election  for  Electors  of  President  and  Vice-President,  SI  1307-1322. 

XIII.  Election  for  Members  of  Congress,  Si  1332-1347. 

XIV.  Primary  Elections,  ft  1357-1380. 


CHAPTER  L 

GENERAL  PROVISIONS  RELATING  TO  ELECTION& 

Article  I.  Time  of  holding  elections,  SI  1041-1044. 

II.  Election  proclamations,  {{  1053-1056. 

IIL  Miscellaneous  provisions,  ||  1066-1073. 

IV.  County,  city  and  county  boards  of  election  commissioners,  {{ 1075-1080. 


ARTICLE  I. 

TIME  OP  HOLDING  ELECTIONS. 

1 1041.  General  election,  when  to  be  held. 

1 1042.  Judicial  election.     [Repealed.] 

1 1043.  Special  elections,  when  to  be  held. 

1 1044.  Conduct  of  municipal  elections. 

§1041.  GENERAL  ELECTION,  WHEN  TO  BE  HELD.  There  must  be 
held  throughout  the  state,  on  the  first  Tuesday  after  the  first  Monday  of  Novem- 
ber, in  the  year  eighteen  hundred  and  eighty,  and  in  every  second  year  there- 
after, an  election,  to  be  known  as  the  general  election. 

History:     Enacted  March  12,  1872;   amended  April  16,  1880,  Code 
Amdte.  1880  (Pol.  C.  pt),  p.  77. 

GENERAL  ELECTIONS— TIME  AND  7- 11.  Same — Place  of  proposition  on  ballot. 

PLACE.  12, 13.  Same  —  Printing  ballots  —  Names  of 

1.  Act  of  1865-6 — Construction  of.  candidates. 

2-  4.  Ballots— Intention  of  voter.  14.  Conformity  with  law— As  to  necessity 

5-  7.  Same — Distinguishing  marks  on.  of  holding  election  in. 


Ch.  I,  art.  1.1      GENERAL    ELECTIONS — BALLOTS — DISTINGUISHING    MARKS. 
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15- 18.  Same  —  Irregularities   in   conducting 
election. 

19.  Same — Election  for  purpose  of  voting 

upon  proposition. 

20.  Constitutional  provision. 

21.  Contest  —  Continuance  —  Provision 

directory. 

22.  Count  of  votes — Duty  of  clerk. 

23.  Effect  of  irregularity  as  to  notice  of 

election. 

24.  "Elected"   and    "appointed"  — Dis- 

tinguished. 

25.  Election  at    time   and    place — To   fill 

vacancy  —  Valid     without     notice, 
when. 

26.  Election  must  be  authorized. 

27,28.  Filing  certificate — Power  of  majority. 

29.  Filling  vacancy. 

30.  General  elections — What  are. 

31.  Hartson  act — Application  of. 
32,33.  Irregularities — Certificate  of  result. 

34.  Same-Beturns-Breaking  Maled  enve- 

lopes. 

35.  Same — Tally  list. 

36, 37.  Petition  for  recall  of  municipal  officers. 

38-40.  Qualification  and  registration  of  vot- 
ers. 

41.  Same  —  Educational    qualification    of 
voters. 

42-  44.  Same — Residence  of  voters. 

45, 46.  Same — Woman  married  to  alien. 

47.  Returns  —  Certificate  —  Duty  minis- 

terial. 

48.  Same — Compelling  canvass  of  returns. 

49.  Right   to   hold   election — Comes    from 

statute,  not  from  official  notice. 

50.  Statute  governs  notice  as  to  time  and 

place  of  election. 

51.  Tally  list  and  certificate  of  result  in 

conflict — Which  conclusive. 

52.  Same — Change  in  tally  list  prohibited. 

53, 55.  Same — Conflicting  decisions. 

56,57.  Same — Extrinsic     evidence     not     per- 
missible. 

58.  Same — Tally-list  lost — Duplicate  orig- 

inals used. 

59.  Time  of  holding  must  be  designated. 

60.  Same — Political  year. 

61.  Time  and  place — Of  substance  of  every 

election. 

As  to  act  relating*  to  parity  of  election*, 

see  1  Henning's  General  Laws,  3d  ed.,  p. 
619. 

1.  Act   of   1865-6— Construction    of. — The 

legislative  act  of  1865-6  governed  whole 
subject  of  election  franchise  and  applied 
to  municipal  and  local  as  well  as  to  gen- 
eral state  and  county  elections. — People 
ex  rel.  Ellsworth  v.  Lalne,  83  Cal.  55,  58. 

2.  Ballots— Intention     of      voter. — As      a 

general  rule,  the  intent  of  a  voter  must,  in 


the  first  Instance,  be  ascertained  from  the 
ballot  Itself,  and  such  intent  can  not,  by 
proof  of  extrinsic  circumstances,  be  shown 
to  be  other  than  that  plainly  and  unequivo- 
cally expressed  upon  the  face  of  the  bal- 
lot.— Fitasimmons  v.  Wilks,  25  Cal.  App.  56, 
142  Pac.   892. 

3.  But  this  rule  is  subject  to  the  excep- 
tion that  where  the  intent  of  the  voter  is 
doubtful,  the  ballot  must  be  construed  as 
any  other  paper  writing,  and  therefore  evi- 
dence of  facts  and  circumstances  of  public 
notoriety  concerning:  the  candidates  and 
connected  with  the  election  may  be  resorted 
to  for  the  purpose  of  ascertaining:  the  vot- 
er's Intention. — Fitzslmmona  v.  Wilks,  25 
CaL  App.  66,  142  Pac.  892. 

4.  Ballots  cast  at  a  special  election  to 
fill  the  office  of  Justice  of  the  peace,  upon 
which  the  voters,  in  writing:  in  the  name 
of  a  candidate,  merely  wrote  his  surname, 
are  properly  counted,  if  it  appears  that  he 
was  the  only  avowed,  known  and  active 
candidate  by  that  name  for  the  office,  and 
that  the  only  other  persons  of  that  name 
residing:  in  the  township  were  his  wife  and 
two  sons,  who  all  endeavored  to  accomplish 
his  election. — Fitssimmons  v.  Wilks,  25  Cal. 
App.  56,  142  Pac.  892. 

5.  Same— Dlstlngulsalng     marks     on. — A 

distinct  mark  in  the  form  of  a  <  on  a  bal- 
lot between  the  words  "amend"  and  "sec- 
tion" in  a  referendum  proposition  which, 
from  its  position  on  the  ballot  with  refer- 
ence to  the  other  marks  properly  made  with 
the  voting*  stamp,  can  not  be  regarded  as  a 
transfer  from  such  marks  caused  by  the 
folding-  of  the  ballot,  is  a  distinguishing 
mark. — Gray  v.  O'Banion,  23  Cal.  App.  468, 
138  Pac.  977. 

6.  A  cross  on  a  ballot,  made  by  the  voter 
with  the  voting-  stamp,  immediately  to  the 
right  of  the  name  of  one  of  the  candidates, 
and  not  in  the  voting  square,  constitutes  a 
distinguishing  mark  under  section  1206  of 
the  Political  Code. — Gray  v.  O'Banion,  23 
Cal.   App.   468,   138   Pac.    977. 

7.  Blurs  caused  by  the  awkward  han- 
dling and  folding  of  ballots,  and  offsets, 
that  is,  the  transference  of  the  mark  of  the 
voting  stamp  through  the  folding  of  bal- 
lots before  the  ink  becomes  dry,  are  not 
distinguishing  marks. — Gray  v.  O'Banion,  23 
Cal.  App.  468,  138  Pac.  977. 

8.  Same— Place  of  proposition  ©■»  bal- 
lot.— Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  place  the  proposition 
concerning  the  issue  of  San  Francisco  har- 
bor bonds  to  be  voted  upon  at  the  ensuing 
general  election  at  the  very  literal  end  of 
the  ballot  after  the  names  of  all  candidates 
and  after  all  other  propositions  of  state- 
wide or  local  consideration  to  be  voted  on, 
notwithstanding  the  provision  of  the  harbor 
Improvement  act  that  such  proposition  shall 
be  printed  "at  the  end"  of  the  ballot. — San 
Francisco  v.  Jordan,  168  Cal.  313,  143  Pac. 
67. 
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9.  The  secretary  of  state  has  not  failed 
in  the  performance  of  the  duty  imposed 
upon  him  by  subdivision  9  of  section  1197 
of  the  Political  Code,  in  placing-  such  har- 
bor improvement  bonding  proposition  upon 
the  official  ballot  after  the  names  of  all 
candidates  and  at  the  end  of  the  list  of 
state-wide  propositions,  and  before  all  ques- 
tions of  purely  municipal  or  local  signifi- 
cance.— San  Francisco  v.  Jordan,  168  Cal. 
313,  143  Pac.  67. 

10.  The  secretary  of  state  is  vested  with 
a  discretion  by  subdivision  3  of  section  1197 
of  the  Political  Code  as  to  the  order  in 
which  all  questions  and  propositions  to  be 
submitted  to  the  vote  of  the  electors  shall 
appear  upon  the  ballot. — San  Francisco  ▼. 
Jordan,  168  Cal.  313,  143  Pac.  67. 

11.  Questions  of  purely  municipal  or  lo- 
cal significance  will  be  placed  upon  the 
ballot  after  the  names  of  all  candidates 
and  after  the  submission  of  all  questions 
calling  for  state-wide  determination  by  the 
electors. — San  Francisco  v.  Jordan,  168  Cal. 
313,   143   Pac.    67. 

12.  Same— Printing:  ballots — Names  of 
candidate*. — It  was  the  intention  of  the  leg- 
islature, as  expressed  In  section  1197  of  the 
Political  Code,  that  where  a  candidate  is 
the  nominee  of  two  or  more  political  par- 
ties, his  name  should  appear  upon  the  bal- 
lot but  once,  followed  by  appropriate  words 
designating  him  as  the  candidate  of  such 
parties,  but  this  provision,  like  many  other 
minute  directions  contained  in  such  section, 
is  not  essential  to  the  validity  of  an  elec- 
tion but  Is  directory  only. — Dennen  v.  Jas- 
l.ro,  23  Cal.  App.  264,  137  Pac.  1069. 

13.  To  print  the  name  of  a  candidate  of 
;wo  political  parties  for  the  office  of  super- 
visor twice  upon  the  ballot,  followed  by 
:he  separate  designation  of  each  political 
party.  Instead  of  but  once,  followed  by  the 
designation  of  both  parties,  while  an  irreg- 
ularity, does  not  Invalidate  the  election. — 
Dennen  v.  Jastro,  23  Cal.  App.  264,  137  Pac. 
1069. 

14.  Conformity  with  law— As  to  neces- 
sity of  holding-  election  In. — Election  not 
held  in  conformity  with  law  is  void  and 
confers  no  right  upon  persons  claiming  to 
have  been  elected. — People  ex  rel.  Ellsworth 
v.  Laine,  33  Cal.  66,  60. 

An  to  effect  of  Irregularity  as  to  notice 
of  election,  see  par.  23,  this  note. 

As  to  how  statutory  provisions  In  regard 
to  election*  apply  to  primaries,  see  note 
Ann.  Cas.   1913A,  702. 

15.  Same — Irregularities  In  conducting 
election. — In  holding  an  election  a  depar- 
ture from  the  provisions  of  section  1201  of 
the  Political  Code,  in  not  having  a  guard- 
rail protecting  the  election  officers  from 
other  persons  allowed  in  the  room,  and  in 
not  erecting  the  voting  booth  so  as  to 
be  hidden  from  the  view  of  those  outside 
the  guard-rail,  does  not  warrant  a  dis- 
regard  of   the   votes   cast   in   the   precinct, 


nothing  prejudicial  to  the  rights  of  any 
one  resulting  from  such  irregularities. — 
Laird  v.  Boothe,  22  Cal.  App.  569,  136  Pac. 
703. 

As  to  effect  of  Irregularities  In  calling 
or  ordering-  election,  see  note  90  Am.  St. 
Rep.    61-64. 

16.  Some  degree  of  liberality  of  construc- 
tion should  be  given  the  statute  in  dealing 
with  small  precincts  in  counties  where  it 
is  not  always  practicable  to  conveniently 
arrange  the  voting  places  in  strict  con- 
formity with  the  statute. — Laird  v.  Boothe, 
22  Cal.  App.  669,  135  Pac.  703. 

17.  To  upset  an  election  because  the 
election  officers  have  failed  to  strictly  com- 
ply with  the  law,  where  it  appears  that 
no  harm  has  been  done  thereby,  would  be 
to  encourage  irregularities  committed  for 
the  very  purpose  of  invalidating  elections. 
— Laird  v.  Boothe,  22  Cal.  App.  569,  135 
Pac.  703. 

18.  A  failure  to  comply  with  some  tecn- 
nical  direction  of  an  election  statute,  where 
due  alone  to  mistake  or  inadvertence  on  the 
part  of  those  whose  duty  it  Is  to  prepare 
and  furnish  the  ballots,  should  not  disfran- 
chise the  entire  vote  of  the  district  and  vi- 
tiate the  election,  unless  it  is  made  to  ap- 
pear that  by  reason  of  the  irregularity 
the  result  was  different  from  what  it  would 
otherwise  have  been,  or  that  it  prevented 
the  voter  from  freely,  fairly  and  honestly 
expressing  his  choice  of  the  candidate  for 
the  office. — Dennen  v.  Jastro,  23  Cal.  App. 
264,  137  Pac.  1069. 

19.  Same— Election  for  purpose  of  vot- 
ing upon  proposition  to  move  county  seat 
must  be  conducted  according  to  statute 
and  board  must  pursue  its  requirements. — 
Fox  v.  Board  of  Supervisors,  49  Cal.  563. 
565. 

20.  Constitutional  provision.  —  Elections 
of  officers  provided  for  by  constitution,  ex- 
cept at  election  In  1879,  shall  be  on  even- 
numbered  years  next  before  expiration  of 
their  respective  terms;  and  terms  of  such 
officers  shall  commence  on  first  Monday 
after  first  day  of  January  next  following 
their  election. — Const.  1879,  art.  XX,  §  20. 
1  Hennlng's  General  Laws,  3d  ed.,  p.  cil. 

21.  Contest— Continuance— Provision  di- 
rectory.— Section  1121  of  the  Code  of  Civil 
Procedure,  which  provides  that,  in  case  o? 
an  election  contest,  the  court  may  continue 
the  trial,  before  its  commencement,  for  any 
time  not  exceeding  twenty  days.  Is  not 
mandatory,  and  Jurisdiction  to  reset  a  case 
for  trial  is  not  lost  by  a  continuance  for  a 
period  greater  than  the  statutory  allow- 
ance.— Moore  v.  Superior  Court,  20  Cal.  App 
299.    128   Pac.   946,   947. 

Am  to  equity  Jurisdiction  of  election  corn- 
tests,  see  note   Ann.   Cas.  1912C,   691. 

22.  Count  of  votes— Duty  of  clerk. — Sec- 
tion 1258  of  the  Political  Code,  providing:  fo* 
the  duty  of  clerks  and  the  manner  of  plac- 
ing   tallies    upon    the    tally    sheets    as     the 
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same  are  called  aloud  by  the  proper  officer, 
is  a  mandatory  provision,  notwithstanding: 
the  fact  that  other  provisions  of  that  sec- 
tion with  reference  to  the  initials  of  the 
clerk  and  to  the  drawing  of  the  lines  have 
been  held  to  be  directory. — People  ex  rel. 
Del  Valle  v.  Butler,  20  Cal.  App.  379,  129 
Pac.  600,  602. 

23.  Effect  of  Irregularity  as  to  notice  of 
election. — When  an  election  has  been  held 
in  all  other  respects  as  prescribed  by  law, 
and  the  voters  have  knowingly  had  a  full 
opportunity  to  express  their  will,  such 
election  will  not  be  declared  invalid  merely 
because  the  prescribed  statutory  notice  has 
not  been  given.— Odell  v.  Rihn,  19  Cal.  App. 
713,  127    Pac.    802. 

As  to  necessity  of  holding  election  In  con- 
formity to  law,  see  par.  14,  this  note. 

As  to  the  effect  of  Irregularity  In  calling 
and  conducting;  elections,  see  notes  83  Am. 
Dec.  749,  90  Am.  St.  Rep.  46,  120  Am.  St 
Rep.  749. 

As  to  Judicial  notice  of  local  option  elec- 
tions, see  note  18  Ann.  Cas.  191. 

24.  "Elected"  and  "appointed"— Distin- 
guished.— The  words  "elected"  and  "ap- 
pointed," ordinarily,  are  not  synonymous. 
In  its  limited  sense,  the  word  "elected"  is 
usually  employed  to  denote  the  selection  of 
a  public  officer  by  the  qualified  voters  of 
a  community.  On  the  other  hand,  the 
word  "appointed"  is  generally  understood 
to  mean  the  election  of  a  public  officer  by 
one  person  who  is  empowered  by  law  to 
make  the  appointment.  In  its  broadest 
sense,  however,  the  word  "elected"  means 
merely  "selected."  When  used  in  that 
sense,  the  word  "elected"  is  synonymous 
with  the  word  "appointed";  and  where,  as 
In  the  case  at  bar,  a  public  officer  has  been 
selected  by  the  votes  of  several  members 
of  a  city  council,  it  may  be  truly  said,  in 
the  broadest  sense  of  the  term,  that  he  was 
elected. — Odell  v.  Rihn,  19  CaL  App.  713, 
127  Pac*  802,  805. 

28.     Election    at    time    and    place— To    All 
vacancy  —  Valid'    without    notice,     when. — 

When  vacancy  exists  in  office  which  law  re- 
quires shall  be  filled  at  next  general  elec- 
tion, time  and  place  of  which  are  fixed,  and 
that  notice  of  general  election  shall  also 
specify  vacancy  to  be  filled,  an  election 
at  that  time  and  place  to  fill  vacancy  will 
be  valid'  notwithstanding:  notice  is  not 
given;  and  such  election  can  not  be  de- 
feated by  showing  that  a  small  portion 
only  of  electors  were  actually  aware  of 
vacancy,  or  cast  their  votes  to  fill  it. — 
Sanchez  v.  Pordyce,  141  Cal.  427,  430,  75 
Pac.  66. 

as.     Election    mn*t    be    authorised. — It    is 

impossible  for  people  to  vote  for  or  elect 
any  officer  without  some  statutory  provi- 
sion for  so  doing. — Sawyer  v.  Hay  don,  1 
Nev.  75,  76,  79. 

97.     Piling  certificate— Power  of  majority. 
—Where  the  convention  of  a  political  party 


was  regularly  called  and  convened  for  the 
nomination  of  candidates,  and  a  majority 
thereof  withdrew  and  formed  a  new  party, 
the  minority  party  could  not  consider  them- 
selves as  constituting  the  regular  party,  and 
there  is  no  objection  to  the  allowance  of 
the  new  party  to  file  their  certificates  with 
the  consent  of  the  secretary  of  state,  even 
-though  such  new  party  repudiates  the  ac- 
tion of  the  national  convention. — Sbarbora 
v.  Jordan,  164  Cal.  61,  127  Pac.  170. 

28.  Delegates  to  political  conventions 
are  no  doubt  trustees  In  a  large  sense  of 
the  word,  but  they  discharge  a  trust  with 
which  the  courts  do  not  meddle.  They  obey 
or  disobey  instructions  as  they  see  fit,  and 
the  only  remedy  for  their  disobedience  is 
the  censure  of  the  people  expressed  at  the 
polls.  This  is  true,  at  least,  so  far  as  the 
ballot  law  is  concerned.  All  the  filing  of- 
ficer has  to  determine  is  whether  the  cer- 
tificate offered  for  his  acceptance  emanates 
from  the  regular  convention  of  the  party. 
It  is  no  concern  of  his  whether  the  dele- 
gates to  the  convention  have  nominated 
members  of  their  own  party  or  of  other 
parties,  whether  the  nominees  are  there 
to  stay  or  to  be  taken  down. — Sbarboro  v. 
Jordan,  164  Cal.  61,  127  Pac.  170,  172. 

28.  Pilling  vacancy. — The  rule  that,  un- 
der an  election  proclamation  not  calling 
for  the  filling  of  a  vacancy,  a  vacancy  may 
nevertheless  be  filled,  has  no  application 
where  there  is  no  existing  vacancy  to  be 
filled  in  an  office  which  is  already  filled 
according  to  law,  and  the  only  office  to  be 
filled  Is  the  single  one  specified  in  the  elec- 
tion proclamation.-— Odell  v.  Rihn,  19  Cal. 
App.  713.  127  Pac.  802. 

80.  General  elections — What  are. — Elec- 
tions to  fill  an  office  upon  expiration  of 
full  term  are  general  elections. — Kenfleld  v. 
Irwin,  62  Cal.   164,  169. 

31.  Hartaon   act  —  Application    of.  —  The 

old  Hartson  act,  which  simply  provided  for 
uniform  system  of  election  for  elective 
county,  city  and  county,  and  township  of- 
ficers in  state,  on  even-numbered  years, 
commencing  in  1882,  applied  to  all  elections, 
including  city  and  county  of  San  Francisco. 
Staude  v.  Board  of  Election  Commissioners, 
61  Cal.  313,  321. 

32.  Irregularities — Certificate    of    result. 

— Where  the  boards  of  election,  in  lieu  of 
writing  in  longhand  in  the  certificate  the 
number  of  votes  received  by  each  candidate 
respectively,  inserted  the  number  of  votes 
so  received  in  figures,  this  is  a  substantial 
compliance  with  the  statute,  nor  does  the 
fact  that  the  officers  failed  to  insert  in  the 
proper  place  in  the  certificate  the  names  of 
the  respective  candidates  invalidate  the 
election  returns  where  such  names  were 
printed  on  the  tally  sheets  opposite  the 
number  of  votes  received. — People  ex  rel. 
Del  Valle  v.  Butler,  20  Cal.  App.  379,  129 
Pac.  600. 

83.  In  Instances  where  the  supervisors 
have  permitted  the  board  of  electors  to  in- 
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sert  in  their  certificate  the  total  number  of 
votes  received  by  candidates,  which  action 
is  not  warranted  by  the  statute,  neverthe- 
less, the  tallies  appearing  from  which  the 
canvassing  board  may  determine  the  num- 
ber, the  total  figure  as  subsequently  sup- 
plied may  be  ignored,  and  no  injury  could 
result  therefrom,  and  the  same  will  consti- 
tute no  good  cause  for  rejecting  the  return. 
— People  ex  rel.  Del  Valle  v.  Butler,  20  Cat 
App.  379,  129  Pac.   600,  603. 

34.  Same— Returns— Breaking  sealed  en- 
velopes.— The  breaking  of  the  sealed  en- 
velopes containing  precinct  returns,  under 
the  direction  of  the  board,  prior  to  the  time 
set  for  the  opening  thereof  in  public,  was 
contrary  to  the  provision  of  the  statute, 
but  did  not  constitute  such  an  irregularity 
as  to  require  that  the  returns  be  entirely 
rejected. — People  ex  rel.  Del  Valle  v.  But- 
ler.  20  Cal.  App.   379,  129   Pac.   600,   603. 

35.  Same — Tally  list. — Where  the  elec- 
tion officers  did  not  mark  on  the  tally  slips 
opposite  each  candidate's  name  a  tally  for 
each  vote  as  called,  but  they  did  so  mark 
the  tally  slip  opposite  the  name  of  the 
candidate  at  the  head  of  each  group  of 
candidates,  a  writ  of  mandate  will  not  He 
to  compel  the  board  of  supervisors  to  pro- 
ceed to  canvass  the  returns  in  accordance 
with  the  tally  sheets,  nor  should  such  board 
be  directed  not  "to  canvass  any  vote  ex- 
cept as  the  same  are  shown  by  the  tally 
marks  on  the  tally  sheets  opposite  the 
name  of  such  candidate  without  regard 
to  what  may  be  shown  by  the  certificate 
declaring  the  aggregate  number  of  votes 
received  by  such  candidate." — Devlin  v. 
Donnelly,  20  Cal.  App.  495,  129  Pac.  607. 

36.  Petition  for  recall  of  municipal  of- 
ficers.— The  election  referred  to  in  the  pro- 
vision of  the  act  providing  for  the  recall 
of  elective  officers  in  incorporated  cities  and 
towns,  that  "the  petition  shall  be  signed  by 
qualified  voters  equal  in  number  to  at  least 
twenty-five  per  cent  of  the  entire  vote  cast 
within  such  city  or  town  for  all  candidates 
for  the  office  which  the  incumbent  sought 
to  be  removed  occupies,  at  the  last  preced- 
ing regular  municipal  election  at  which 
such  officer  was  voted  for,"  is  the  regular 
municipal  election  preceding  the  date  of 
the  attempted  recall  at  which  the  officers 
sought  to  be  recalled  were  voted  for,  not 
a  subsequent  municipal  election  at  which 
other  officers  of  the  same  class  were  elected. 
— Robinson  v.  Anderson,    147  Pac.   1182. 

37.  Where  more  than  one  officer  of  the 
same  kind  is  elected  at  the  same  election, 
the  only  reasonable  rule  to  apply  to  the  re- 
quirement that  the  percentage  of  signatures 
should  be  based  upon  a  total  of  the  entire 
vote  cast  for  all  candidate  for  the  office,  is 
to  declare  that  that  percentage  should  be 
computed  by  taking  the  total  number  of 
ballots  cast  at  the  election. — Robinson  v. 
Anderson,   147   Pac.   1182. 

38.  Qualification  and  registration  of 
voters. — Registration  is  not  a  qualification 


of  an  elector,  and  can  not  add  to  the  quali- 
fications fixed  by  the  constitution,  but  it  ia 
to  be  regarded  as  a  reasonable  regulation 
by  the  legislature  for  the  purpose  of  ascer- 
taining who  are  qualified  electors  in  order 
to  prevent  illegal  voting. — Mingee  v.  Board 
of  Trustees,   27  Cal.   App.   15,   148   Pac.   816. 

39.  A  qualified  elector  is  a  person  whose 
qualifications  measure  up  to  the  constitu- 
tional standard,  while  a  registered  qualified 
elector  is  a  person  who  possesses  the  con- 
stitutional qualifications  and  is  registered 
in  accordance  with  the  registration  statute. 
— Minges  v.  Board  of  Trustees,  27  Cal.  App. 
16,  148  Pac.  816. 

40.  Mandamus  will  not  lie  to  compel  the 
board  of  election  commissioners  of  the  city 
of  Oakland  to  appoint  election  officers  for 
a  municipal  election  to  be  held  therein  in 
the  manner  provided  by  section  1142  of  the 
Political  Code.  That  section  is  not  appli- 
cable to  such  election,  in  view  of  the  pro- 
visions of  sections  1044  and  1051. — Booth  v. 
Mott,  169  Cal.  677,  147  Pac.  953. 

41.  Same  —  Educational  qualification  of 
voter. — A  finding  of  the  trial  court  In  an 
election  contest  that  a  voter  was  under 
sixty  years  at  the  time  of  the  adoption  of 
the  constitutional  amendment  prescribing 
an  educational  qualification  for  voters,  is 
conclusive. — Gray  v.  O'Banion,  23  Cal.  App. 
468,  138  Pac.  977. 

42.  Same  —  Residence  of  voters. — Where 
the  dividing  line  between  two  supervisorial 
district  runs  through  a  dwelling-house,  so 
that  the  greater  part  of  the  dining-room  Is 
in  one  district  and  the  other  rooms  are 
mostly  or  altogether  In  the  other  district, 
the  owner  or  occupant  has  the  right  to 
vote  in  the  latter  district. — Gray  v.  O'Ban- 
ion, 23  Cal.  App.  468,  138  Pac.  977. 

43.  And  his  right  to  vote  there  Is  not 
affected  by  the  fact  that  heretofore  he  has 
illegally  voted  in  the  other  district. — Gray 
v.  O'Banion,   23  Cal.  App.   468,  138  Pac.  977. 

44.  Where  the  boundary  line  between 
two  election  districts  divides  a  ranch  so  as 
to  leave  a  bunkhouse  and- a  larger  part  of 
the  dining-room  of  the  dwelling-house  In 
one  district,  and  the  remaining  and  larger 
portion  of  the  dwelling-house  In  the  other 
district,  unmarried  laborers  employed  on 
the  ranch,  who  sleep  in  the  bunkhouse  and 
take  their  meals  in  such  dining-room,  are 
entitled  to  vote  in  the  first  district. — Gray 
v.  O'Banion,   23  Cal.  App.  468,  138  Pac.  977. 

45.  Same — Woman   married    to    alien. — A 

native  female  citizen  of  this  state,  married 
to  an  unnaturalized  resident  alien  since  the 
passage  of  the  act  of  Congress  of  March  2, 
1907,  providing  "that  any  American  woman 
who  marries  a  foreigner  shall  take  the 
nationality  of  her  husband,"  loses  her  citi- 
zenship upon  such  marriage,  and  is  not 
entitled  to  the  exercise  of  the  privilege  of 
suffrage,  under  the  amendment  of  October 
10,  1911,  to  section  1  of  article  II  of  the 
constitution  of  this  state,  giving  to  "every 
native    citizen    of    the   United   States"  who 
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possesses  the  other  qualifications  mentioned 
in  the  subsequent  parts  of  the  section, 
even  although  that  after  such  marriage 
she  and  her  husband  continue  to  reside 
within  this  state. — Mackenzie  v.  Hare,  165 
Cal.  776,  Ann.  Cas.  1916B,  261,  L.  R.  A. 
191SD.  127,  134  Pac.  713,  affirmed  239  U.  S. 
299,  SO  L.  ed.  297,  36  Sup.  Ct.  Rep.  106. 

46.  Such  act  of  Congress  is  not  contrary 
to  the  opening  sentence  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States,  declaring  that  "all  persons 
born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the 
state  wherein  they  reside." — Mackenzie  v. 
Hare.  165  Cal.  776,  Ann.  Cas.  1916B,  261, 
L.  R.  A.  1916D,  127,  134  Pac.  713,  affirmed 
219  U.  S.  299,  60  U  ed.  297,  36  Sup.  Ct  Rep. 
106. 

47.  Returns— Certification— Doty  minis- 
terial,— Since  the  duty  of  certifying  election 
terms  is  purely  ministerial,  it  may  be  com- 
pleted seasonably,  even  though  the  officers 
have  neglected  such  duty  at  the  time  speci- 
fied in  the  statute  for  its  performance,  such 
completion,  however,  not  to  Include  any 
modifications  or  corrections  of  the  returns, 
or  additions  thereto. — People  ex  rel.  Del 
Valle  v.  Butler,  26  Cal.  App.  379,  129  Pac. 
600,  601.  * 

As  to  tfce  admissibility  In  evidence  of 
•allot  east  at  an  election  to  Impeach  an 
election  return,   see   note  Ann.   Cas.    191 2B, 

682. 

48.  Same  —  Compelling  canvass  of  re- 
turns,— The  district  court  of  appeal,  upon 
a  proper  showing,  possessed  the  jurisdic- 
tional authority  to  direct  the  board  of 
county  supervisors  to  perform  a  duty  de- 
volving upon  it  by  law,  namely,  to  canvass 
the  returns  of  an  election. — People  ex  rel. 
Del  Valle  v.  Butler,  20  Cal.  App.  379,  129 
Pac.  600,  601. 

4v.  Right  to  hold  election— Comes  from 
•tatntc,  not  from  official  notice. — When 
both  time  and  place  of  election  are  pre- 
scribed by  law  every  voter  has  right  to 
take  notice  of  law  and  to  deposit  his  ballot 
at  time  and  place  appointed,  notwithstand- 
ing officer  whose  duty  it  Is  to  give  notice 
of  election  has  failed  of  that  duty.  The 
notice  thus  to  be  given  is  one  additional 
to  that  which  statute  gives,  and  Is  pre- 
scribed for  purpose  of  greater  publicity; 
but  right  to  hold  election  comes  from  stat- 
ute, and  not  from  official  notice. — Sanchez 
v.  Fordyce,  141  Cal.  427,  430,  76  Pac.  56. 

SO.  Statute  governs  notice  as  to  time  and 
•lace  of  election. — In  township  where  only 
<>ne  constable  should  have  been  elected, 
election  was  valid  notwithstanding  fact 
that  proclamation  of  board  of  supervisors 
called  for  election  of  two  constables,  stat- 
ute governing  notice  of  time  and  place  of 
election,  and  officer  to  be  elected. — -Sanchez 
v.  Fordyce,   141  Cal.   427,   430,   75  Pac  56. 

31.  Tally  lint  and  certificate  of  resmlt  in 
conflict-— Which  conclusive* — Where  a  num- 


ber of  votes  which  appear  to  have  been 
given  for  a  candidate  as  shown  by  the  tally 
lists  is  In  conflict  with  the  certificate  de- 
claring the  result,  the  tally  list  shall  pre- 
vail.— People  ex  rel.  Del  Valle  v.  Butler,  20 
Cal.  App.  379,  129  Pac.  600,  601. 

68.     Same— Change  In  tally  list  prohibited. 

— In  no  case  is  the  board  of  supervisors 
sitting  as  a  board  of  canvassers  authorized 
to  add,  or  permit  any  person  to  add,  or 
deduct  from,  or  in  any  manner  erase, 
change,  or  modify,  the  tally  list  opposite 
the  name  of  a  candidate  voted  for,  as  shown 
by  the  tally  sheets  returned  by  the  board 
of  directors. — People  ex  rel.  Del  Valle  v. 
Butler,  20  Cal.  App.  379,  129  Pac.  600,  603. 

53.  Same  —  Conflicting    decisions. — It    Is 

dangerous  for  any  court  to  direct  the  can- 
vassing board  as  to  what  particular  part  of 
the  returns  shall  be  considered  as  conclu- 
sive as  to  the  votes  received  by  the  several 
candidates,  without  a  full  statement  in  the 
petition  for  the  writ  of  all  matters  con- 
tained in  the  returns  before  the  canvassing 
board,  but  cases  may  occur  where,  upon  a 
full  return  being  made  before  the  court, 
it  may  justly  direct  the  canvassing  board 
upon  such  a  point — People  ex  rel.  Sill  v. 
Murphy,  20  Cal.  App.  898,  129  Pac.  603,  605. 

54.  It  is  the  duty  of  the  canvassing  board 
in  making  the  abstract  of  the  votes  of  an 
election -to  consider  the  entire  returns,  and. 
where  there  is  a  discrepancy  or  conflict 
between  the  certificate  of  the  officers  con- 
ducting the  election  and  the  tally  list  as 
regards  the  number  of  votes  cast  for  a 
particular  person  or  proposition,  the  can- 
vassers, after  comparing  the  certificate  and 
tally  list  with  list  of  voters  required,  must 
decide  which  is  correct  and  make  an  ab- 
stract of  the  vote  accordingly. — People  ex 
rel.  Sill  v.  Murphy,  20  Cal.  App.  398,  129 
Pac.    603,    604. 

65.  Note. — Upon  the  question  whether 
the  board  of  canvassers  should.  In  making 
its  canvass,  be  controlled  by  the  tally 
sheets,  the  decisions  in  People  ex  rel.  Del 
Valle  v.  Butler,  20  Cal.  App.  379,  129  Pac. 
600,  601,  and  in  People  ex  rel.  Sill  v.  Mur- 
phy, 20  Cal.  App.  398,  129  Pac.  603,  are  not 
in  harmony  with  Devlin  v.  Donnelly,  20  Cal. 
App.  496,  129  Pac.  607,  609.  It  may  be 
said  that  the  decisions  of  each  court  will 
be  the  rule  in  the  respective  jurisdictions 
until  the  question  is  decided  by  the  su- 
preme court. 

56.  Same— Extrinsic  evidence  not  permis- 
sible.— The  board  of  supervisors,  acting  as 
a  board  of  canvassers,  have  no  authority  to 
take  extrinsic  evidence  with  reference  to 
returns. — People  ex  rel.  Del  Valle  v.  Butler, 
20  Cal.  App.  379,  129  Pac.  600,  603. 

As  to  admissibility  of  testimony  of  voter 
as  to  his  Intention  In  voting,  see  note  Ann. 
Cas.   1912A,  296. 

57.  Evidence  as  to  election  returns  taken 
by  introducing  a  number  of  witnesses  was 
without  warrant  of  law  on  the  part  of  the 
board    of    canvassers,    and    such    testimony 
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should  be  disregarded. — People  ex  rel.  Del 
Valle  v.  Butler,  20  Cal.  App.  379,  129  Pac.  600, 
601. 

68.  Same — Tally  llat  lout— Duplicate  orig- 
inal* vaed. — Where  the  tally  list  and  cer- 
tificate of  the  election  officers  as  to  the 
result  of  the  election  were  duly  returned, 
as  required  by  the  statute,  but  have  since 
in  some  manner  been  lost,  and  after  the 
most  diligent  search  can  not  be  found,  no 
substantial  or  just  reason  appears  why  re- 
sort may  not  be  had  to  duplicate  originals 
of  such  papers  which  the  law  required  to  be 
preserved,  and  which  should  be  in  the  pos- 
session of  the  inspector,  provided  a  period 
of  six  days  has  elapsed  for  the  production 
of  such  returns,  as  plainly  required  by  the 
law. — People  ex  rel.  Sill  v.  Murphy,  20  Cal. 
App.  398,  129  Pac.  603,  606. 

60.     Time  of  holding  mast  be  designate*. 

— Time  of  holding;  an  election,  whether 
general  or  special,  must  be  authoritatively 
designated  in  advance,  either  by  law  or  by 
some  means  which  law  has  prescribed; 
otherwise  election  is  held  without  authority 


and  Is  ineffectual  for  any  purpose. — Ken- 
field  v.  Irwin,  52  Cal.  164,  169.  See  People 
v.  Hoge,  65  Cal.  612,  620. 

As  to  holding  elections  on  holidays*  see, 
ante,  6  10  and  note. 

Rale  as  to  first  and  last  days  In  computa- 
tion of  time  concerning  elections  and  onl- 
cers. — See   note  49  L.  R.  A.   193,  244-246. 

That  time  and  place  of  holding  elections 
arc  of  substance  of  election.  —  See,  post, 
S  1131  and  note. 


60.  Same  —  Political  year.  —  When  the 
statute  uses  the  term  "year"  in  connection 
with  general  elections,  the  political  year  is 
contemplated,  but  in  referring  to  special 
elections,  since  no  particular  day  is  speci- 
fied, the  legislature  intended  to  designate 
the  year  of  three  hundred  and  sixty-five 
days. — Hops  v.  Poe,  25  Cal.  App.  451,  143 
Pac.  1072. 


61.    Time    and     place  — Of    substance 
every  election* — Dickey  v.  Hurlburt,  5  Cai. 
848,  844. 


§  1042.    JUDICIAL  ELECTION.     [Repealed] 

History:    Enacted  March  12,   1872;   repealed  April  16,   1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  77.  « 

§  1043.  SPECIAL  ELECTIONS,  WHEN  TO  BE  HELD.  Special  elections 
are  such  as  are  held  to  supply  vacancies  in  any  office,  and  are  held  at  such 
times  as  may  be  designated  by  the  proper  board  or  officer. 

History:    Enacted  March  12,  1872. 


SPECIAL  ELECTIONS— TIME  OP 
HOLDING. 

1.  Casting  of  votes — Not  an  election,  when. 

2.  Power  to  fill  vacancy. 

3.  Special  elections — Purpose  of. 
4-  7.  Same-^What  are. 

8.  Same — When  invalid. 

Aa  to  act  concerning  special  elections,  see 

Henning's  General  Laws,  3d  ed.,  p.  637, 
Act  1332  and  note. 

Aa  to  city  election*,  see,  post,  8  4369,  note. 

Aa  to  election  proclamation  by  governor, 
see,  post,   5ft  1053,  1054  and  notes. 

Aa  to  how  vacancies  occur  see,  ante,  8  996 
and  note. 

1.  Canting  of  votea  — Not  an  election, 
when.  —  When  vacancy  has  occurred  in 
office  by  reason  of  death  or  resignation, 
voters  are  not  bound  to  take  notice  of  such 
vacancy,  and  casting  of  votes  for  candidate 
or  candidates  to  fill  such  vacancy  does  not 
constitute  an  election. — People  ex  rel. 
Leverson  v.  Thompson,  67  Cal.  627,  628,  9 
Pac.   833. 

2.  Power  to  All  vacancy. — Power  to 
elect  includes  power  to  fill  vacancy  unless 
expressly  otherwise  provided  by  law. — Peo- 
ple ex  rel.  Qorham  v.  Campbell,  2  Cal.  135, 
137. 


8.  Special  electiona— Porpoae  of. — Special 
elections  are  held  in  counties  for  purpose 
of  filling  vacancies  in  office. — People  ex  rel. 
Attorney-General  v.  Curry,  130  Cal.  82,  94, 
62  Pac.   616. 

4.  Same  —  What  are. — All  elections  are 
either  general  or  special.  If  an  election 
was  not  a  general  election  it  must  have 
been  special  one. — People  ex  rel.  Miller  v. 
Davie.  114  Cal.  368,  365,  46  Pac.  160. 

6.  Election  to  All  vacancy  in  office  of 
controller  would  be  "special  election." — 
Kenfield  v.  Irwin,  52  Cal.  164,  169. 

6.  Election  to  fill  vacancy  occasioned  by 
death  or  resignation  of  official  is  special 
election,  and  provision  of  our  laws  which 
requires  such  elections  to  be  held  at  same 
time  and  place  with  general  elections  does 
not  change  their  character. — People  v.  Por- 
ter, 6  Cal.  26,  29. 

7.  Election  held  for  purpose  of  votlnaj 
upon  amendments  to  city  charter  is  "special 
election"  within  meaning  of  Const.  1879, 
art.  II,  S  8. — People  ex  rel.  Miller  v.  Davie, 
114  Cal.  363,  365,  46  Pac.  150. 

8.  Same— When  Invalid. — Absence  of  au- 
thoritative designation  of  time  at  which 
special  election  is  to  be  held  renders  such 
election  Invalid. — Kenfield  v.  Irwin  52  Cal. 
164,  169. 
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§1044.  CONDUCT  OF  MUNICIPAL  ELECTIONS.  Except  in  the  particu- 
lars or  cases  otherwise  provided  for  in  the  constitution  or  laws  of  the  state 
or  by  the  provisions  of  a  freeholder  charter  duly  adopted  or  amended  pursuant 
to  the  constitution  of  this  state,  all  municipal  elections,  where  the  same  are  held 
separate  from  state  elections,  and  all  elections  held  under  the  authority  of 
section  eight  of  article  eleven  of  the  constitution,  to  elect  boards  of  free- 
holders, or  to  vote  upon  proposed  charters,  or  upon  amendments  to  existing 
charters,  and  all  other  special  elections,  including  all  special  elections  to  vote 
upon  or  for  or  against  any  proposition  or  question  authorized  to  be  submitted 
to  a  vote,  shall  be  conducted  under  the  provisions  of  sections  ten  hundred 
forty-four,  eleven  hundred  twenty,  eleven  hundred  twenty-one,  eleven  hundred 
thirty-three,  and  eleven  hundred  fifty-one  of  this  code. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  661, 
Kerr's  Stats,  and  Admts.  1906-7,  p.  60;  amended  AprU  12,  1911,  Stats, 
and  Amdts.  1911,  p.  896. 


ARTICLE  H. 

ELECTION  PBOCLAMATIONS. 

1 1053.  Election  proclamations  by  the  governor. 
§  1054.  Governor 's  proclamation,  what  to  contain, 
1 1055.  Publication  and  posting  by  supervisors. 
§  1056.  Election  proclamation  by  supervisors. 


§  1053.  ELECTION  PBOCLAMATIONS  B7  THE  GOVERNOR.  At  least 
thirty  days  before  a  general  election,  and  whenever  he  orders  a  special  election 
to  fill  a  vacancy  in  the  office  of  state  senator  or  member  of  assembly,  at  least 
ten  days  before  such  special  election  the  governor  must  issue  an  election  procla- 
mation, under  his  hand  and  the  great  seal  of  the  state,  and  transmit  copies 
thereof  to  the  boards  of  supervisors  of  the  counties  in  which  such  elections  are 

to  be  held. 

History:    Enacted  March  12,  1872;  amended  January  11,  1878,  Code 
Amdts.  1877-8,  p.  25;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)f  p. 

77. 

ELECTION  PROCLAMATION. 

1.  Election  mast  be  authorized. 

2.  Function  of  proclamation. 
3-8.  Proclamation — When  necessary. 

9,10.  Same — When  not  necessary. 
11.  Time  of  election  must  be  designated  by 
proper  authority. 


A*  to  effect  of  Irregular!  tie*  in  notice  of 

see  note   90  Am.  St.  Rep.   67-72. 


A»  to  effect  of  lrregnlarltlea  In  notice  of 
apeetel  election,  see  note  90  Am.  St.  Rep. 
68-72. 

As  to  opening-  and  dosing;  of  polls,  see, 
post,  ||  1160-1164  and  note. 

An  to  proclamation  of  governor,  Bee  note 
S3  Am.  Dec.  750. 


1.  Election  nut  be  authorised. — Elec- 
tion can  not  legally  occur  until  author- 
ized by  statute  In  force  at  time. — People 
ex  rel.  Love  v.  Mathewson,  47  Cal.  442,  447. 

2.  Function  of  proclamation. — Function 
of  proclamation  calling:  for  election  at 
certain  time,  in  which  proclamation  was  in- 
cluded office  of  district  Judge  for  unexpired 
term,  is  not  to  proclaim  the  law,  but  fact 
of  vacancy.  Proclamation  can  not  change 
law,  much  less  the  constitution.  A  judge 
may  be  elected  for  full  term,  though  proc- 
lamation calls  simply  for  unexpired  time  of 
his  predecessor. — People  ex  rel.  Attorney- 
General    v.    Burbank,    12   CaL    378,    384,    393. 

3.  Proclamation    —   Wken      neceaaary.— 

Governor's  proclamation  is  necessary  to 
validity  of  special  election. — People  ex  rel. 
Westbrook  v.  Rosborough,  14  Cal.  180,   188. 
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4.  Notice  by  governor's  proclamation  Is 
necessary  whenever  voters  are  not  bound 
by  law  to  take  notice  of  time  of  election 
and  of  officers  then  to  be  chosen. — People 
ex  rel.  Leverson  v.  Thompson,  67  Cal.  627, 
628,  9  Pac.  833. 

5.  In  cases  of  special  elections  to  fill 
vacancy,  proclamation  by  governor  Is  nec- 
essary, though  special  election  Is  held  at 
same  time  as  general  election. — People  ex 
rel.  Leverson  v.  Thompson,  67  Cal.  627,  628, 
9  Pac.  833. 

6.  No  special  election  can  be  held,  to 
supply  vacancy  in  state  office,  under  pro- 
visions of  this  code,  unless  proclamation 
shall  be  Issued  informing  voters  that  va- 
cancy exists. — Kenfleld  v.  Irwin,  52  Cal. 
164,  169. 

7.  Proclamation  by  governor  giving  no- 
tice of  vacancy  in  office  occasioned  by 
death  resignation,  or  removal  from  office, 
is  necessary,  and  without  such  notice  elec- 
tion to  fill  such  vacancy  is  invalid. — People 
v.  Porter,  6  Cal.  26,  30. 


8.  No  special  election  can  be  held  with- 
out proclamation  of  governor  ordering  it 
and  appointing  time  at  which  same  shall 
be  held. — People  ex  rel.  McKune  ▼.  Weller. 
11  Cal.  49,  65. 


9.  Same— When  mot  neeesMry. — Times  of 
holding  general  elections — that  Is,  elec- 
tions to  fill  office  upon  expiration  of  full 
term — are  fixed  by  statute  itself,  and  proc- 
lamation of  governor  or  other  officer  is  not 
essential  to  their  validity. — Kenfleld  v.  Ir- 
win,  52  Cal.   164,   169. 

10.  Proclamation  is  not  necessary  to  va- 
lidity of  general  election. — People  ex  rel. 
Westbrook  v.  Rosborough,  14  Cal.  180,  188. 

11.  Time  of  election  must  be  designated 
by  proper  authority. — Time  at  which  special 
election  is  to  be  held  must  be  "designated 
by  the  proper%  board  or  officer."  In  case  of 
election  to  fill  vacancy  in  office  of  controller 
it  must  be  by  governor  of  state. — Kenfleld 
v.  Irwin,  52  Cal.  164,  169. 


§1064.  GOVERNOR'S  PROCLAMATION,  WHAT  TO  CONTAIN.  Such 
proclamation  must  contain: 

1.  A  statement  of  the  time  of  election,  and  of  the  offices  to  be  filled ; 

2.  An  offer  of  rewards,  in  the  following  form:  "And  I  do  hereby  offer  a 
reward  of  one  hundred  dollars  for  the  arrest  and  conviction  of  any  and  every 
person  violating  any  of  the  provisions  of  title  four,  part  one,  of  the  Penal  Code  ; 
such  rewards  to  be  paid  until  the  total  amount  hereafter  expended  for  the  pur- 
pose reaches  the  sum  of  ten  thousand  dollars." 

History:    Enacted  March  12,  1872. 

As    to    erime    agalnvt    elective    franchise,  As  to  deslffnatlns;  time  and  place  off  hold- 

see    Kerr's    Cyc.    Pen.    Code,    2d    ed.,    §5  40-       Ins;    election*    see,    ante,    §  10il,    note    pars. 
64%  and  notes.  59-61. 


§  1055.  PUBLICATION  AND  POSTING  BY  SUPERVISORS.  The  board 
of  supervisors,  upon  the  receipt  of  such  proclamation  may,  in  case  of  general  or 
special  elections,  cause  a  copy  of  the  same  to  be  published  in  some  newspaper 
printed  in  the  county,  if  any,  and  to  be  posted  at  each  place  of  election  at  least 
ten  days  before  the  election,  and  in  case  of  special  elections  to  fill  a  vacancy  in 
the  office  of  state  senator  or  member  of  assembly,  the  board  of  supervisors, 
upon  receipt  of  such  proclamation,  may,  in  their  discretion,  cause  a  copy  of  the 
same  to  be  published  or  posted  as  hereinbefore  provided,  except  that  such  publi- 
cation or  posting  need  not  be  made  for  a  longer  period  than  five  days  before 
such  election. 

History:  Enacted  March  12,  1872;  amended  March  15,  1876,  Code 
Amdts.  1875-6,  p.  24;  January  11,  1878,  Code  Amdts.  1877-8,  p.  26; 
April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  77. 

PUBLICATION  OF  ELECTION 
PROCLAMATION. 

1.  Construction  of  section. 

2.  Discretion  of  board  concerning  publication. 

3.  Power  of  board  does  not  depend  upon  dili- 

gence of  clerk. 


4.  Receipt  of  election  proclamation  to  be  pub- 
lished. 

1.  Cons  traction  of  section. — Where  spe- 
cial election  has  been  ordered  for  road  tax, 
board  of  supervisors  may  either  publish 
proclamation   or   post  it  for  period   of   not 
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less  than  five  days  before  election.  This 
section  provides  two  methods  for  board  to 
adopt  in  such  case,  and  where  they  decide 
simply  to  publish  proclamation  for  five 
weeks  before  election  their  action  must  be 
sustained. — County  of  San  Luis  Obispo  v. 
White,  91  Cal.  482,  436,  438,  24  Pac.  864,  27 
Id.  756. 

X.  Discretion  of  board  concerning  pub- 
lication.— Where  special  election  for  road 
tax  has  been  ordered  by  board  of  super- 
visors it  is  discretionary  with  such  board 
to  publish  proclamation  for  such  election, 
or  to  post  same,  for  period  of  not  less  than 
Ave  days  before  election. — County  of  San 
Luis  Obispo  v.  White,  91  Cal.  432,  435,  438, 


24  Pac.  864,  27  Id.  756.     See  Le  Grange,  etc. 
v.  Carter,  142  Cal.  660,  664. 

3.  Power  of  board  does  not  depend  upon 
diligence  of  clerk. — Power  of  board  of 
supervisors  to  act  exists  independently  of 
any  action  of  its  clerk,  and  validity  of  ex- 
ercise of  it  does  not  depend  upon  diligence 
of  clerk. — County  of  San  Luis  Obispo  v. 
White,  91  Cal.  432,  437,  24  Pac.  864,  27  Id. 
766. 

4.  Receipt  of  election  proclamation  to  be 
published. — A  board  of  supervisors  is  re- 
quired to  make  publication  of  receipt  of 
election  proclamations. — Maxwell  v.  Super- 
visors of  Stanislaus  County,  56  Cal.  114. 
116. 


§  1066.  ELECTION  PROCLAMATION  BY  SUPERVISORS.  Whenever  a 
special  election  is  ordered  by  the  board  of  supervisors,  they  must  issue  an 
election  proclamation,  containing  the  statement  provided  for  in  subdivision  one, 
section  one  thousand  and  fifty-four,  and  must  publish  and  post  it  in  the  same 
manner  as  proclamations  issued  by  the  governor. 

History:    Enacted  March  12,  1872. 


2. 
3. 


NOTICE  OP  SPECIAL  ELECTION  BY 
SUPERVISORS. 

Clerk's  failure  can  not  defeat  proclamation 
or  vitiate  election. 

Construction  of  section. 

Effect  of  proclamation  submitting  question 
to  "people." 


As  to  special  elections,  see,  ante,  5§  1043, 
1053  and  notes. 

1.  Clerk's  failure  can  not  defeat  procla- 
nmatlon  or  -vitiate  election. — Where  board  of 
supervisors  made  order,  which  was  duly 
entered  upon  minutes  of  board,  that  prop- 
osition to  levy  special  tax  for  construction 
of  bridge  should  be  voted  upon  at  special 
election  held  for  that  purpose  in  designated 
road  district,  in  conformity  with  general 
election  laws  of  state,  that  clerk  of  board 
should  issue  election  proclamation  to  that 
effect,  under  his  hand  and  seal  of  board, 
and  that  proclamation  should  be  published 
in  designated  newspaper,  but  order  as  to 
publication  was  not  entered  upon  minutes, 
and  clerk  of  board  wrote,  in  presence  of 
such  board,  proclamation  embodying  sub- 
stance of  order  for  election  and  signed  it, 
but  instead  of  affixing  his  official  seal  to 
it  made  a  scroll  for  seal,  and  then  sent  it 
to  paper  designated  for  publication,  in 
which  paper  It  was  published  once  a  week 


for  Ave  consecutive  weeks  prior  to  election, 
such  proclamation  is  sufficiently  authenti- 
cated; and  clerk's  failure  to"  observe  re- 
quirements of  order  in  respect  named  will 
not  defeat  proclamation  or  vitiate  such  spe- 
cial election.  Were  it  otherwise,  clerk 
would  have  it  in  his  power,  either  by  care- 
lessness or  design,  to  defeat  any  of  ac- 
tions of  board. — County  of  San  Luis  Obispo 
v.  White,  91  Cal.  432,  436,  437,  24  Pac.  864, 
27  Id.  756. 

2.  Construction  of  section.  —  Admitting 
that  this  section  was  in  force  in  city  and 
county  of  San  Francisco,  it  by  its  terms 
confers  no  power  to  appoint  day  for  elec- 
tion, but  merely  prescribes  what  shall  be 
done,  where  such  power  exists  and  is  exer- 
cised. But  it  is  matter  of  grave  doubt 
Whether  it  ever  was  in  force  in  such  city 
and  county,  under  provisions  of  section  19, 
ante,  subdivision  1  (Thornton,  J.,  dis.  op.). 
— People  v.  Hoge,  55  Cal.  612,  621. 

3.  Effect  of  proclamation  aubntlttlns; 
question  to  "people." — Proclamation  which 
orders  question  to  be  submitted  to  the 
"people,"  and  not  to  the  "qualified  electors," 
is  not  fatally  objectionable,  because  vote 
of  people  mean 8  vote  of  only  those  people 
who  are  qualified  voters  or  electors. — Peo- 
ple ex  rel.  Mariposa  County  v.  Counts,  89 
Cal.  15,  22,  26  Pac.  612. 
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PLURALITY  TO  ELECT— PROCEEDINGS  ON  TIE  VOTE.      [Pt.  Ill,  Tit.  IL 


ARTICLE  m. 

MISCELLANEOUS  PROVISIONS. 

1 1066.  Plurality  to  elect. 

1 1067.  Proceedings  on  a  tie  vote  other  than  for  governor  or  lieutenant-governor. 
$  1068.     Same,  on  tie  vote  for  governor  or  lieutenant-governor. 

$  1069.     Electors  privileged  from  arrest,  when. 

5  1070.     Electors  exempt  from  militia  duty,  when. 

$  1071.     No  fees  for  certificate  of  registration. 

%  1072.     Compensation  of  officers  of  election. 

1 1072a.  Unlawful  for  election  officers  to  assign  compensation  until  after  returns  have  been 

sealed. 
51073.     County  clerk  to  furnish  poll-lists,  etc 


§  1066.    PLURALITY  TO  ELECT.    The  person  receiving  at  any  election  a 

plurality  of  the  votes  polled  for  any  office  to  be  filled  at  such  election,  is  elected 

thereto;  provided,  that  in  any  city,  county  or  city  and  county  which,  by  its 

charter,  prescribes  for  the  election  of  its  officers  a  higher  proportion  of  votes 

than  a  plurality,  such  higher  proportion  of  votes  as  may  be  so  prescribed  shall 

be  necessary  for  such  election ;  and  provided,  further,  that  in  any  municipality 

organized  or  incorporated  under  general  laws,  such  higher  proportion  of  votes 

than  a  plurality  as  may  be  prescribed  by  general  law  shall  be  necessary  for  the 

election  of  the  officers  of  such  municipality. 

History:     Enacted   March   12,   1872;    amended  December   18,   1911, 
Stats,  and  Amdts.  1911  (extraordinary  session),  p.  16. 


PLURALITY  REQUIRED. 

1.  Election  will  not  be  annulled,  when. 

2.  Plurality  constitutes  choice,  when. 
3, 4.  Plurality  is  required  for  election. 

As  to  what  constitute*  sufficient  majority 
to  carry  an  election,  see  authorities  referred 
to  In  note  51  L.  R.  A.  722. 

1.  Election  will  not  be  annulled,  when. — 

Where  question  on  which  election  contest 
is  instituted  is  as  to  whether  person  de- 
clared elected  did,  in  fact,  receive  highest 
number  of  local  votes,  election  will  not. 
under  our  statutory  provisions,  be  annulled 
unless  it  appears  that  another  person  re- 
ceived higher  vote. — Wright  v.  Ashton,  143 
Cal.  644,  648,  77  Pac.  477. 

2.  Plurality    conntftntea    choice,    when. — 

A  plurality  of  votes  at  any  election  shall 
constitute  a  choice  where  not  otherwise 
directed    in    the    constitution.  —  See    Const. 


1879,  art.  XX,  918,  1  Henning's  General 
Laws,  3d  ed.,  p.  cl. 

3.  A  plurality  la  required  (or  election. — 

A  person,  to  be  elected  to  an  office,  must 
receive  plurality  or  highest  number  of 
votes  cast  for  such  office  (Van  Dyke,  J.. 
dis.  op.). — Wright  v.  Ashton,  143  Cal.  544. 
649,  77  Pac.  477. 

4.  Plurality  of  votes  is  essential  to  the 
election  of  a  candidate,  yet  it  does  not  fol- 
low that  because  no  candidate  is  declared 
elected  there  has  been  no  election.  If  one 
or  the  other  has  received  a  plurality  of 
the  legal  votes,  he  is  in  fact  elected,  and 
should  be  so  declared,  and  a  grant  in  gen- 
eral terms  of  power  to  determine  "con- 
tested elections"  or  "election  contests"  may 
well  be  interpreted  to  cover  the  case  of  an 
attack  upon  the  correctness  of  a  finding 
that  there  was  a  tie  vote  as  well  as  that 
of  a  return  that  one  candidate  rather  than 
the  other  had  been  elected. — McGregor  v. 
Board  of  Trustees,  169  Cal.  441,  114  Pac.  566. 


§  1067.  PROCEEDINGS  ON  A  TIE  VOTE  OTHER  THAN  FOR  GOVER- 
NOR OR  LIEUTENANT-GOVERNOR.  If  at  any  election,  except  that  for 
governor  or  lieutenant-governor,  two  or  more  persons  receive  an  equal  and 
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the  highest  number  of  votes,  there  is  no  choice,  and  a  special  election  to  fill  such 

office  must  be  ordered  by  the  proper  board  or  officer. 

History:    Enacted  March  12,  1872,  founded  upon  §  50  Act  March  23, 
1850,  Stats.  1850,  p.  106. 


NO  CHOICE— TIE  VOTE. 

1.  Annulment  of  election  in  case  of  tie  vote. 

2.  Authority  to  call  special  election  in  case 

of  tie  vote. 
3,4.  Consent  of  winner  of  election  contest. 

5.  Effect  of  mistakes  of  election  officers. 

6.  No  choice,  when — Special  election  must 

be  ordered. 

7.  "No    election"    should    be    adjudged, 

when. 

As  to  sseelal  eleetloss,  see,  ante,  §9  1048, 
10S3  and  notes.  * 

Decision  off  tie  rote  at  election. — See  note 
47  L.  R.  A.  551-564. 

1.  AnnnlneMt  off  election  In  ease  off  tie 
▼ete. — Power  of  court  in  a  case  where  facts 
warrant  it  to  render  Judgment  annulling: 
election  in  case  of  tie  vote  seems  to  be 
clearly  recognised  (Van  Dyke,  J.,  dis.  op.). 
—Wright  v.  Ashton,  14S  Cal.  644,  649,  77 
Pac.  477. 

2*  Authority  to  call  special  election  In 
ease  off  tie  vote. — Authority  of  board  of 
supervisors  to  call  special  election,  where 
there  was  tie  vote,  depends  upon  its  sub- 
stantial compliance  with  provisions  of  law, 
that  is  to  say,  upon  canvass  of  returns  with 
result  appearing;  therefrom  that  there  was 
no  choice  of  candidate.  "Returns"  referred 
to  are  "the  sealed  packages  containing; 
the  register,  lists,  papers,  and  ballots"  pre- 
scribed by  sections  1261,  1263,  post,  which, 
"in  section  1268,  post,  are  spoken  of  as  re- 
turns."— People  ex  rel.  Hicks  v.  Stewart, 
122  Cal.  282,  284,  64  Pac.  286. 

3.  Consent  off  winner  off  election  contest 

to  calling  of  special  election  can  not  oper- 
ate as  an  estoppel  of  the  people  in  a  quo 


warranto  proceeding. — People  ex  rel. 
Leavitt  v.  Bass.  15  Cal.  App.  62,  113  Pac. 
695. 

4.  Where  election  contest  is  pending, 
board  of  supervisors  can  not  call  special 
election  even  with  the  consent  of  the  par- 
ties to  the  contest. — People  ex  rel.  Leavitt 
v.  Bass,  15  Cal.  App.  62,  113  Pac.  696. 

B.     Effect  off  mistakes  off  election  oftlcerH. 

— Mistakes  of  election  officers  may  result  in 
causing  to  be  declared  elected  one  who  did 
not  receive  greater  number  of  legal  votes 
cast  for  office  than  any  other  person. — 
Wright  v.  Ashton,  143  Cal.  644,  546,  77  Pac. 
477. 

6.  No  choice*  when  —  Special  election 
mast  be  ordered. — Where  two  or  more  per- 
sons received  an  equal  and  highest  number 
of  votes  in  an  election,  there  is  no  choice, 
and  special  election  to  till  such  office  must 
be  ordered  by  proper  board  or  officer  (Van 
Dyke,  J.,  dis.  op.). — Wright  v.  Ashton,  143 
Cal.  644,  649,  77  Pac.  477. 

7.  "No  election9*  should  he  adjudged, 
when. — Declaring  person  elected  when  he 
did  not  receive  highest  number  of  legal 
votes  is  such  improper  conduct  on  i:ari  of 
judges  of  elections  as  to  avoid  election; 
and,  whenever  this  fact  appears,  either  be- 
fore canvassing  board  or  court  upon  con- 
test, it  should  be  so  declared.  From  facts 
found  by  court  In  this  case,  it  should  have 
been  adjudged  that  there  was  no  election. 
This  is  special  proceeding  in  which  public 
is  interested  as  well  as  nominal  parties, 
and  no  judgment  therein  should  be  ren- 
dered whereby  person  found  to  be  not 
elected  is  still  retained  in  office  (Van  Dyke, 
J.,  dis.  op.). — Wright  v.  Ashton,  143  Cal. 
544,  649,  77  Pac.  477. 


§  1068.  SAME,  ON  TIE  VOTE  FOR  GOVERNOR  OR  LIEUTENANT-GOV- 
ERNOR. In  case  any  two  or  more  persons  have  an  equal  and  highest  number 
of  votes  for  either  governor  or  lieutenant-governor,  the  legislature  must,  by 
joint  vote  of  both  houses,  choose  one  of  the  persons  to  fill  such  office. 

History:    Enacted  March  12,  1872. 

As  to  choice  of  governor  by  legislature       Bee    Const.    1879,    art.    V,    5  4,    1    Henning's 
where  two  or  naore  penoia  have  an  equal       General  Laws,  Sd  ed.,  p.  xlvii. 
I  highest  mswber  of  votes  for  that  office. 


§1068.  ELECTORS  PRIVILEGED  FROM  ARREST,  WHEN.  Electors  are 
privileged  from  arrest,  except  for  an  indictable  offense,  during  their  attendance 
on  the  election,  and  in  going  to  and  returning  from  the  same. 

History:    Enacted  March  12,  1872. 


As  to  privilege  of  electors  from  arrest  am 
isra  of  election,   see   Const.    1879,  art  II* 


S  2,  1  Henning's   General  Laws,   Sd   ed.,   p. 


6  1070-1073  ELECTION  OFFICERS — COMPENSATION—ASSIGNMENT.       [Pt.  Ill,  Tit.  IL 

§  1070.  ELECTORS  EXEMPT  FROM  MILITIA  DITTY,  WHEN.  No  elec- 
tor is  obliged  to  perform  militia  duty  on  the  day  of  election,  except  in  time  of 
war  or  public  danger. 

History:    Enacted  March  12,  1872. 

A*  to  performance  of  military  duties  by  elector,  see  Const  1879,  art  II,  9  3,  1  Henning/s 
General  Laws,  3d  ed.,  p.  xxxt. 

§1071.  NO  FEES  FOR  CERTIFICATE  OF  REGISTRATION.  No  fees 
must  be  charged  for  registration  or  certificates  thereof. 

History:    Enacted  March  12,  1872. 

§  1072.  COMPENSATION  OF  OFFICERS  OF  ELECTION.  Each  member 
upon  a  board  of  election  in  any  county,  or  city  and  county,  in  the  state,  and 
each  clerk  thereof,  shall  receive  as  compensation  for  his  services  upon  such 
board,  a  sum  not  to  exceed  ten  dollars,  which  sum  shall  be  paid  out  of  the 
treasury  of  the  county,  or  city  and  county,  in  which  such  persons  act. 

History:    Enacted  March  12,  1872;  amended  March  20,  1889,  Stats, 
and  Amdts.  1889,  p.  423. 

CLAIMS  FOR  COMPENSATION.  of    trifling    compensation     to    which    they 

„     „   .  .     A  _  .  ,  might    be    entitled. — Vernon     v.     Board    of 

1.  Claims  against  county  for  services,  when.      supervl8orSi  142  Cal.  613.  517,   76  Pac.  25S. 

2.  Compensation  of  election  officers.  ^     Compensation    of    election    officer..- 
1.     Claims    asjalnat    county    for    service*,       The  above  section   limits  the  compensation 

when. — Where  election  has  been  ordered,  of  election  officers  to  ten  dollars  per  day, 
but  election  officers  have  been  notified  not  even  though  the  precincts  contained  more 
to  hold  election,  they  would  have  their  than  two  hundred  votes,  in  violation  of 
claims  against  county  for  services  they  section  1127,  Political  Code. — Jones  v.  Man- 
were  ready  to  perform;  for  holding  of  such  ning,  35  Cal.  App.  321,  169  Pac.  912. 
election  would  not  be  essential  to  payment 

§  1072a.  UNLAWFUL  FOR  ELECTION  OFFICERS  TO  ASSIGN  COM. 
PENSATION  UNTIL  AFTER  RETURNS  HAVE  BEEN  SEALED.  It  shall  be 
unlawful  for  any  person  serving  as  an  election  officer,  or  who  has  served  as 
an  election  officer  at  an  election,  or  who  has  been  appointed  to  serve  as  an  elec- 
tion officer  at  any  election,  to  assign  or  in  any  manner  transfer  the  compensa- 
tion which  he  will  receive  or  be  entitled  to  receive,  or  to  have  allowed  to  him 
for  service  as  an  election  officer  at  any  precinct,  to  any  person,  persons,  or 
corporation,  until  after  the  full  completion  of  the  election  at  the  precinct,  or 
until  after  the  returns  of  such  election  from  the  precinct  where  he  served  as 
an  election  officer  have  been  sealed  and  delivered  to  the  county  clerk  or  reg- 
istrar of  voters,  or  postmaster  or  express  agent,  as  provided  by  section  twelve 
hundred  sixty-four  of  the  Political  Code,  and  it  shall  be  unlawful  for  any 
person,  persons,  or  corporation,  or  their  agent  or  servant,  to  either  directly  or 
indirectly  receive  any  such  assignment  or  transfer,  or  pay  or  advance  an}' 
sum  of  money  whatever,  to  any  such  election  officer  or  .to  any  person  for  tho 
use  of  such  election  officer,  until  said  election  returns  have  been  sealed  and 
delivered  as  hereinbefore  provided.  Any  person  who  shall  violate  any  provi- 
sion of  this  section  shall  be  guilty  of  a  misdemeanor. 

History:    Enacted  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1444. 

§  1073.     COUNTY  CLERK  TO  FURNISH  POLL-LISTS,  ETC.    The  neces* 

sary  printed  blanks  for  poll-lists,  tally  lists,  lists  of  voters,  oath,  and  returns, 
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together  with  envelopes  in  which  to  inclose  returns,  must  be  furnished  by  the 

county  clerk  to  the  officers  of  each  election  precinct,  at  the  expense  of  the 

county. 

History:    Enacted  March  12,  1872;   amended  April  28,  1915,  Stats, 
and  Amdts.  1916,  p.  285.    in  effect  August  8,  1915. 


ARTICLE  IV. 

[A  new  article  added  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  341-345;  took  effect 
July  1,  1895.] 

COUNTY,  CITY  AND  COUNTY  BOARDS  OP  ELECTION  COMMISSIONERS. 

$  1074.  [No  section  of  this  number.] 

§  1075.  Board  of  election  commissioners. 

%  1076.  Powers  to  be  exercised  by  commissioners. 

§  1077.  Clerk  of  board  of  election  commissioners — Salary* 

$  1078.  Duties  of  clerks. 

§  1079.  Expenditure  of  money  for  election  purposes. 

$  1080.  Statutes  continued  in  force. 

§  1074.    [No  section  of  this  number.] 

§  1075.  BOARD  OF  ELECTION  COMMISSIONERS.  The  board  of  super- 
visors  of  each  county  is  ex  officio  the  board  of  election  commissioners  in  and 
for  the  county,  and  the  common  council  or  other  governing  body  of  a  city  is 
ex  officio  the  board  of  election  commissioners  in  and  for  such  city;  provided, 
that  in  any  city  and  county  of  this  state  having  four  hundred  thousand  or  more 
inhabitants,  as  shown  by  the  last  federal  census,  the  board  of  election  com- 
missioners shall  consist  of  four  persons,  citizens  and  electors  of  such  city  and 
county,  each  of  whom  must  be  a  freeholder,  and  have  been  an  actual  resident  of 
said  city  and  county  at  least  five  years  preceding  his  appointment,  who  shall 
be  appointed  by  the  mayor;  provided,  that  the  respective  executive  committees 
of  the  state  committees  of  either  of  the  political  parties  who  may  be  entitled 
under  the  provisions  of  this  act  to  have  members  of  their  party  appointed  as 
members  of  said  board  of  election  commissioners  shall  have  the  right,  within 
ten  days  after  such  appointment,  to  file  with  the  mayor  a  written  protest  against 
the  appointment  of  a  member  of  said  board  of  election  commissioners,  as  having 
been  appointed  as  one  of  affiliation  with  said  party,  on  the  grounds  that  said 
appointee  is  not  a  person  of  well-known  affiliation  and  standing  with  said  party 
from  which  he  has  been  appointed ;  and  the  mayor  thereupon  shall  make  an- 
other appointment  in  the  place  of  the  party  against  whom  the  protest  has  been 
filed 

[May  not  hold  other  office.]  The  members  of  said  commission  shall  be  in- 
eligible to  any  other  office  or  public  employment,  elective  or  appointive,  during 
the  term  for  which  they  have  been  appointed,  and  for  one  year  thereafter. 

[Composition  of  board.]  Two  of  the  persons  so  appointed  shall  be  selected 
from  the  body  of  citizens  and  electors  of  such  city  and  county,  of  known  affilia- 
tion with  and  belonging  to  the  political  party  or  organization  which  at  the 
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last  presidential  election  held  in  such  city  and  county  polled  within  said  city 
and  county  the  highest  number  of  votes  cast  for  the  candidates  of  the  political 
party  for  presidential  electors  at  such  election;  and  the  two  remaining  mem- 
bers of  said  board  shall  be  selected  from  the  body  of  electors  of  such  city 
and  county,  of  known  affiliation  with  and  belonging  to  the  political  party 
which,  at  the  last  presidential  election  held  at  such  city  and  county,  polled 
within  such  city  and  county  the  next  highest  number  of  votes  cast  for  the  candi- 
dates for  presidential  electors  of  a  political  party. 

[Chairman.]  The  members  of  said  commission  shall,  every  two  years,  choose 
one  of  their  number  as  chairman ;  in  the  event  of  their  failure  to  select  a  chair- 
man  in  five  ballots,  the  oldest  of  said  members  in  point  of  years  shall  be 
chairman. 

[Term  of  office.]  The  persons  first  appointed  as  such  board  of  election  com- 
missioners shall  be  appointed  on  the  first  Monday  of  July,  eighteen  hundred  and 
ninety-five,  and  shall  each  hold  their  office  for  the  term  of  four  years  from 
and  after  the  date  of  their  appointment,  except  that  of  those  first  appointed,, 
two  (one  belonging  to  each  political  party  or  organization  as  aforesaid),  to  be 
designated  by  the  mayor,  shall  retire  at  the  end  of  two  years,  when  their  suc- 
cessors shall  be  appointed  by  the  mayor. 

[Vacancy.]  Whenever  any  vacancy  shall  occur  in  the  said  board,  such  va- 
cancy shall  be  filled  by  appointment  as  herein  prescribed,  and  the  persons  so- 
appointed  to  fill  such  vacancy  shall  be  selected  in  the  same  manner  and  from 
the  same  political  party  or  organization  with  which  his  predecessor  in  office 
affiliated  and  belonged  at  the  time  of  his  appointment  thereto,  and  shall  hold 
office  for  the  balance  of  the  unexpired  term  to  which  he  was  appointed. 

[Salary.]    The  salary  of  each  member  of  the  board  of  election  commissioners: 

in  and  for  a  city  and  county  having  four  hundred  thousand  or  more  inhabitants, 

as  shown  by  the  last  federal  census,  shall  be  seven  hundred  and  fifty  dollars- 

per  annum,  payable  in  equal  monthly  installments,  out  of  the  treasury  of  such 

city  and  county,  in  the  same  manner  as  the  salaries  of  other  officers  of  said. 

city  and  county  are  paid. 

History:  Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  341; 
amended  April  7,  1911,  Stats,  and  Amdts.  1911*,  p.  727.  In  effect  imme- 
diately. 

1.     Construction  off  section. — This  section.  2.     Under    this    section    common    councIF 

in  so  far  as  it  provides  for  board  of  election  or  other  governing  body-  of  city  constitute 

commissioners  in  cities  and  counties  of  this  election  commissioners  for  city  elections. — 

state    having-    150,000    or    more    inhabitants.  Trafton  v.  Qulnn,  143  Cal.  469,  471,  77  Pac 

while    it   may   have    been    Intended    for    an  164. 

excellent    and    worthy    purpose,    was    evi-  3      Where  alJ         u  of  sect|        ag  |n  thIs; 

dently  drafted  in  ignorance  of  constitution  Qne    are  aHke  ,nvolved  ,n  vlce  of  uncoMtl. 

of  state,  or  with  reckless  disregard  off   its  tutlonal|t       there    i8    no      ,        of    princIple 

provisions.      There    is    intent    by   act    itself  that    geparable    part8    of    statute    may    De 

to  create  class  for  special  purpose,  without  vaUd  wh|le  other  part8  may  be  uncon8titu_ 

reference    to    an    existing    classification    by  tlonal<__Denman   v>   Broderick.   Ill   Cal.   96 

general  law,   which  is  unauthorized.     It  is,  1Q^  43  pac    gl6 
therefore,  local,  special,  and  for  that  reason 

unconstitutional  and  void. — Denman  v.  Am  to  city  election*,  see,  post,  §  4369.  note. 
Broderick,  111  Cal.  96,  102,  105,  43  Pac.  516. 

§  1076.  POWERS  TO  BE  EXERCISED  BY  COMMISSIONERS.  The  board" 
of  election  commissioners,  as  provided  for  in  this  article,  shall,  within  their 
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respective  counties,  cities,  or  cities  and  counties,  be  invested  with  and  shall 
exercise  all  the  powers  conferred,  and  shall  discharge  and  perform  all  the 
duties  imposed  by  this  code  or  by  any  law  of  this  state,  upon  boards  of  super- 
visors of  the  several  counties,  or  upon  the  common  council  or  other  governing 
body  of  cities,  or  upon  any  other  board  or  body,  in  respect  to  the  conduct,  con- 
trol, management,  and  supervision  of  elections,  and  all  matters  pertaining  to 
elections  held  within  the  respective  counties,  cities,  or  cities  and  counties,  as  tne 
same  are  now  or  may  be  hereafter  prescribed  by  law. 

History:    Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  343. 

1.  Irregularity  off  board,  effect  off.—  where  it  is  not  shown  that  it  had  any  effect 
Omission  of  board  of  election  commissioners  on  election,  either  in  number  of  votes  that 
to  appoint  for  each  precinct  as  many  offl-  were  cast,  or  in  correctness  of  their  can- 
cers of  election  as  it  was  authorized  to  vass  and  return. — Fragley  ▼.  Phelan,  126 
appoint,  is  mere  irregularity,  which  does  Cal.  383,  400,  58  Pac.  923. 
not  authorize  such  election  to  be  set  aside 

§  1077.    CLERK  OF  BOARD  OF  ELECTION  COMMISSIONERS.  SALARY. 

The  county  clerk  is  ex  officio  clerk  of  the  board  of  election  commissioners  of  the 
county,  and  the  clerk  or  secretary  of  the  common  council  or  other  governing 
body  of  a  city  is  ex  officio  the  clerk  or  secretary  of  the  board  of  election  com* 
missioners  of  the  city;  provided,  that  in  cities  and  counties  of  this  state  having 
four  hundred  thousand  or  more  inhabitants  the  board  of  election  commissioners 
shall  appoint  a  suitable  person,  not  one  of  their  own  number,  to  act  as  secretary, 
at  a  salary  not  to  exceed  two  hundred  and  fifty  dollars  per  month,  payable  in 
the  same  manner  as  the  salaries  of  the  commissions  are  paid.  Such  secretary 
shall  hold  his  office  during  the  pleasure  of  the  said  board. 

[Clerk  not  to  engage  in  other  business.]  The  secretary  of  the  board  of  elec- 
tion commissioners  shall  not,  during  the  term  of  his  office,  engage  in  any  other 
calling  or  trade,  or  profession  or  employment,  and  shall  be  ineligible  to  be  a 
candidate  or  delegate  to  any  convention  which  shall  nominate  candidates  for 
office,  and  he  shall  be  ineligible  to  be  voted  for  for  any  office  while  acting  as 
such  secretary ;  and  if  these  provisions  of  the  law  are  not  obeyed,  it  shall  be 
the  duty  of  the  board  of  election  commissioners  forthwith  to  declare  his  place 
vacated,  and  the  vacancy  shall  be  filled  in  the  same  manner  and  terms  as  pro- 
vided for  in  the  original  appointment. 

[Oath  of  office.]  Each  member  of  the  board  of  election  commissioners,  and 
the  secretary  elected  by  said  board  of  election  commissioners,  shall,  within 
fifteen  days  after  receiving  notice  of  their  appointment,  take  the  usual  oath  of 
office  before  any  judge  of  the  superior  court  of  said  city  and  county,  and  said 
oaths  of  office  shall  be  filed  with  the  county  clerk  of  said  city  and  county. 

The  board  of  election  commissioners  shall  have  the  power  to  appoint  all 
deputies  and  such  clerks  as  may  be  necessary,  and  to  fix  their  salaries  at  the 
time  of  their  employment. 

[Deputies  and  clerks.]  All  deputies  and  clerks  thus  appointed  shall  be 
equally  divided  between  the  representatives  of  the  political  party  that  polled 
the  highest  and  the  next  to  the  highest  number  of  votes  at  the  preceding 
presidential  election.  The  salaries  of  all  deputies  and  clerks  that  may  be  ap- 
pointed by  said  board  of  election  commissioners  shall  be  payable  in  equal 
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monthly  installments  out  of  the  treasury  of  said  city  and  county,  in  the  same 
manner  as  the  salaries  of  other  officers  of  such  city  and  county  are  paid. 

[Power  to  administer  oaths.]  The  members  of  the  board  of  election  com- 
missioners, the  secretary  of  the  board  of  election  commissioners,  all  deputies 
and  clerks  appointed  by  the  board  of  election  commissioners,  and  all  election 
officers  shall  have  the  power  to  administer  oaths;  and  any  false  oaths  taken 
before  them,  or  either  of  them,  shall  be  deemed  to  be  perjury,  and  the  person 
so  convicted  thereof  shall  be  punished  according  to  law. 

History:  Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  343; 
amended  April  7,  1911,  Stats,  and  Amdts.  1911,  p.  729.  In  effect  Imme- 
diately. 

1.  Construction  of  section. — Under  this  such  is  entitled  to  the  custody  and  control 
section,  clerk  of  city  is  ex  officio  clerk  of  of  the  ballots. — Trafton  v.  Quinn,  143  CaL 
board    of    election    commissioners,    and    as       469,  471,  77  Pac.  164. 

§  1078.  DUTIES  OF  CLERKS.  The  county  clerk  of  each  county,  and  the 
clerk  or  secretary  of  the  common  council  of  a  city,  shall,  within  their  respective 
counties  or  cities,  exercise  all  the  powers  conferred,  and  shall  discharge  and 
perform  all  the  duties  imposed  by  this  code,  or  by  any  law  of  this  state,  upon 
such  officers  in  respect  to  the  conduct,  management,  and  supervision  of  elec- 
tions, and  matters  pertaining  to  elections,  held  within  the  respective  counties 
or  cities,  as  the  same  are  now  or  may  be  hereafter  prescribed  by  law; 

[In  cities  and  counties  of  four  hundred  thousand.]  Provided,  that  in  any 
city  and  county  having  four  hundred  thousand  or  more  inhabitants,  the  secre- 
tary of  the  board  of  election  commissioners,  under  the  direction  of  the  board  of 
election  commissioners,  shall  exercise  all  the  powers  conferred,  and  shall  dis- 
charge and  perform  all  the  duties  imposed  by  this  code,  or  by  any  law  of  this 
state,  upon  the  county  clerk  or  any  other  officer  in  such  cities  and  counties,  in 
respect  to  the  conduct  and  supervision  of  matters  relating  to  elections  held 
within  such  cities  and  counties,  as  the  same  are  now  or  may  be  hereafter  pre- 
scribed by  law. 

History:  Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  344; 
amended  April  7,  1911,  Stats,  and  Amdts.  1911,  p.  730.  In  effect  imme- 
diately. 

1.     Construction  off  section. — This  section,  occupied   by   county   clerk   with   respect    to 

and  sections  1075  and  1077,  ante,  considered  county   elections,  and   give   to   him,   in  city 

in  connection  with   sections   1264   and   1265,  elections,    rights    and    duties    which    latter 

post,  clearly  do  not  put  the  city  clerk,  with  has  in  county  elections. — Trafton  v.  Quinn, 

respect    to    city    elections,    in    same    place  143  Cal.  469,  471,  77  Pac.  164. 

§1079.    EXPENDITURE    OF    MONEY    FOR    ELECTION    PURPOSES. 

Whenever  the  clerk,  secretary  or  any  other  officer  of  a  county,  or  city,  which 
at  the  last  general  state  election  before  this  amendment  had  a  registration  of 
over  one  hundred  and  twenty-five  thousand  voters,  or  of  any  city  and  county, 
is  charged  with  the  performance  of  any  official  duty,  in  respect  to  elections, 
which  involves  the  expenditure  of  public  moneys,  such  expenditures  shall  be 
subject  to  the  control  and  supervision  of  the  board  of  election  commissioners ; 

[Bids  for  printing.]    And  when  any  printing  or  other  service  is  to  be  per- 
formed, or  materials  are  to  be  furnished,  the  amount  of  which  in  the  aggregate 
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shall  exceed  the  value  of  five  hundred  dollars,  it  shall  be  the  duty  of  the  board 
of  election  commissioners  to  invite  proposals  for  the  work,  or  the  furnishing 
of  the  materials,  and  to  let  the  contract  for  the  same  to  the  lowest  responsible 
bidder  therefor,  in  the  same  manner  and  upon  the  same  conditions  as  is  re- 
quired in  the  letting  of  contracts  for  doing  other  and  similar  work  or  furnish- 
ing other  and  similar  materials,  for  such  county,  city,  or  city  and  county 
purposes;  provided,  that  no  such  proposal  or  bid  shall  be  required  for  the 
contract  to  print  ballots  or  the  printed  index  of  the  precinct  registers,  or  the 
tally  lists,  if,  in  the  judgment  of  the  county  clerk  or  registrar  of  voters,  the 
time  within  which  such  ballots  or  index  must  be  had  does  not  reasonably  admit 
of  such  proposal  and  bid,  or  where  an  emergency  requires  the  immediate  per- 
formance of  a  duty  relating  to  the  management  or  conduct  of  an  election  and 
delay  in  the  performance  of  such  duty  might  imperil  the  holding  of  the  election 
at  the  time  and  in  the  manner  provided  by  law ; 

[In  cities  having  civil  service.]  And  provided,  further,  that  in  any  consoli- 
dated city  and  county  having  a  freeholder  charter  providing  for  a  system  of 
civil  service,  the  election  commission  may  make  appointments  of  persons  to 
perform  work  or  service  as  laborers,  mechanics,  artisans  or  machinists  in 
accordance  with  the  provisions  of  such  civil  service,  and  provide  for  proper 
compensation  therefor,  whenever  service  of  such  nature  is  found  necessary 
with  respect  to  any  election  or  elections. 

History:  Enacted  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  344; 
amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  652,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  60;  April  12,  1911,  Stats,  and  Amdts.  1911,  p. 
896;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  286.  In  effect  August  8, 
1915. 

§  1080.  STATUTES  CONTINUED  IN  FORGE.  Nothing  contained  in  this 
article  affects  any  of  the  provisions  of  this  code,  or  of  any  statute  of  this  state, 
touching  the  registration  and  qualification  of  voters  and  the  method  of  calling, 
holding,  and  conducting  elections,  in  force  in  any  county,  city,  or  city  and 
county ;  but  such  provisions  and  statutes  are  recognized  as  continuing  in  force, 
except  so  far  as  they  are  inconsistent  with  the  provisions  of  this  article  upon  the 
subject  to  which  this  article  relates. 

History:   Enacted  March  28, 1895,  Stats,  and  Amdts.  1895,  p.  346. 


CHAPTER  II. 

QUALIFICATIONS  AND  DISABILITIES  OP  ELECTORS. 

§  1083.    Qualifications  of  electors. 

$  1083a.  Qualifications  for  signing  initiative  petitions,  etc. 

§  1083b.  County  clerk  may  employ  extra  help  for  examining  signatures. 

§  1084.    Who  not  entitled  to  vote. 

§  1083.  QUALIFICATIONS  OF  ELECTORS.  Every  native  citizen  of  the 
United  States,  every  person  who  shall  have  acquired  the  rights  of  citizenship 
under  or  by  virtue  of  the  treaty  of  Queretaro,  and  every  naturalized  citizen 
thereof,  who  shall  have  become  such  ninety  days  prior  to  any  election,  of  the 
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age  of  twenty-one  years,  who  shall  have  been  a  resident  of  the  state  one  year 
next  preceding  the  election,  and  of  the  county  in  which  he  or  she  claims  his  or 
her  vote  ninety  days,  and  in  the  election  precinct  thirty  days,  and  who  has 
conformed  to  the  law  governing  the  registration  of  voters,  shall  be  a  qualified 
elector  at  any  and  all  elections  held  within  the  county,  city  and  county  city, 
town,  or  district  within  which  such  elector  resides. 

History:    Enacted  March  12,   1872;   amended  April   16,   1880    Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  77;  March  9,  1893,  Stats,  and  Amdts.  1893 
p.  124;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  60;  May  22  1913  Stats 
and  Amdts.  1913,  p.  220.    In  effect  August  10,  1913. 


QUALIFICATIONS  OF  VOTERS. 

1,  2.  Construction  of  section. 

3-  5.  Same — Amendment  of  1899. 

6.  Difference  between  elector  and  voter. 

7-9.  Eligibility  to  office  without  power  to 
vote. 

10.  No  property   qualifications  shall  ever 

be  required. 

11.  One  may  be  an  elector  though  his  name 

is  not  on  the  great  register. 

12, 13.  Persons    engaged    in    military    service 
of  United  States. 

14.  Power  of  state  to  determine  who  may 

vote. 

15.  Soldiers,   college  students,   or  inhabit- 

ants of  veterans'  home  or  infirmary. 

As    to   great   register  and   rereg-Utratlon, 

see,   post,   5  1094  and   note. 

Ac  to  how  far  right  to  vote   la  absolute, 

see  note  25  L.  R.  A.  480-485. 

Aa  to  qualification*  and  disabilities  of 
electors,  see  Const.  1879,  art.  II,  81,  1  Hen- 
ning's  General  Laws,  3d  ed.,  p.  xxxiv. 

Aa  to  soldiers  voting-,  see  note  25  L.  R.  A. 
482. 

Aa  to  who  are  cltlsens,  see,  ante,  §  61  and 
note. 

Nature  of  right  of  avITraaje. — See  note  1 
L.  R.  A.  111-116. 

Payment  of  poll-tax  aa  qualification  of 
electors. — See  note  29  L».  R.  A.  414,  415. 

Right  of  women  to  vote. — See  notes  19 
L.  R.  A.  110;  21  L.  R.  A.  662;  37  L.  R.  A. 
644;  39  L.  R.  A.   768. 

Same  —  Constitutional  provisions,  state 
and  federal,  now  secure  to  women  the  full 
right  to  vote 

Rules  for  determining;  questions  of  resi- 
dence for  purpose  of  voting;.  —  See,  post, 
§  1239  and  note. 

That  possession  of  political  rig-hts  Is  not 
essential  to  citizenship. — See  note  8  L.  R.  A. 
337. 

1.  Construction  of  section. — As  this  sec- 
tion stood  prior  to  its  amendment,  in  1899, 
the  law  required,  in  order  to  entitle  an 
elector  to  vote,  only  that  his  "name  shall 
be  enrolled  upon  the  great  register  of  the 
county."  The  law  then,  as  now,  required 
i.n  affidavit  of  registration   to  be  made   by 
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voter,  but,  prior  to  such  amendment  facts 
contained  in  affidavit  were  enrolled  upon 
great  register,  and  entry  of  elector's  name 
In  great  register  was  evidence  of  his  right 
to  vote.  The  affidavit  was  no  part  of  the 
register.  The  amendment  of  this  section 
in  1899  changed  this.  It  is  no  longer  pro- 
vided that  test  of  right  of  an  elector  to 
vote  shall  be  determined  by  his  enrolment 
on  great  register,  but  an  entirely  different 
test  is  provided,  which  is  now  that  he 
"shall  have  conformed  to  the  law  govern- 
ing the  registration  of  voters."  And.  as 
law  now  requires  that  affidavits  of  regis- 
tration themselves  shall  constitute  pre- 
cinct register  upon  which  an  elector  is 
entitled  to  vote,  It  Is  essential,  in  order  so 
to  entitle  him,  that  there  should  be  strict 
compliance  with  law  to  extent,  at  least, 
that  his  affidavit  for  registration  should  be 
made  before  either  a  de  Jure  or  de  facto 
officer.— Huston  v.  Anderson,  146  Cal.  820, 
338,  78  Pac.  626. 

2.  The  provision  of  this  section  requir- 
ing conformity  to  law  governing  registra- 
tion of  voters  means  no  more  than  that 
elector  shall  have,  in  good  faith,  procured 
his  registration  as  an  elector  so  that  his 
name  appears  upon  authenticated  list  pro- 
vided by  law  (Angellotti,  J.,  dis.  op.).— 
Huston  v.  Anderson,  145  Cal.  320,  342  78 
Pac.   626. 

S.     Same  —  Amendment   of    1899. — By    the 

act  amending  this  section,  and  providing 
for  use  of  affidavits  as  a  register  in  various 
precincts,  sections  relative  to  keeping;  of 
great  register,  entry  of  names  therein,  etc., 
were  also  amended.— Huston  v.  Anderson. 
145  Cal.  320,  324,  78  Pac.   626. 

See,     post,     SS  1094-1097,     1108,     1105     and 
notes.  * 

4.  This  section,  as  it  stood  before  amend- 
ment of  1893,  simply  required  that  name 
of  voter  be  enrolled  on  great  register  of 
county.  This  provision  was  amended,  in 
that  year,  by  adding  the  words,  "fifteen 
days  prior  to  the  election." — Falltrlck  v 
Sullivan,  119  Cal.  613,  617,  61  Pac.  947* 
(See  Stats.  1893,  p.  124.) 

5.  Section  1598,   post,   as   it   now  stands 
was    enacted    in     1880,    and    has    not     been 
amended    to   conform    to   this   section,    1088 
as  amended  in  1893,  which  prescribes  Quali- 
fications of  voters  "at  any  and  all  elections 
held  within  this  county,  city,  town,  or   dia. 
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trlct  within  which  such  elector  resides."— 
Falltrick  v.  Sullivan,  119  Cal.  618,  618,  51 
Pac.  947. 

C    Difference  between  elector  and  voter. 

—There  is  difference  between  an  elector  or 
person  legally  qualified  to  vote  and  a  voter. 
In  common  parlance,  they  may  be  used 
indiscriminately,  but,  strictly  speaking, 
they  are  not  same.  The  voter  is  the  elector 
who  votes — the  elector  In  exercise  of  his 
franchise  or  privilege  of  voting: — not  he 
who  does  not  vote. — Bergevln  v.  Curtz,  127 
Cal.  86,  89,  59  Pac.  S12. 

7.  Eligibility  to  onlee  without  power  to 

vote.— Person  may  be  eligible  to  office  of 
supervisor  of  district  for  which  he  Is 
elected,  though  his  name  was  not  on  great 
register.  If  he  is  eligible  to  office,  he  is 
entitled  to  It,  though  he  could  not  have 
Toted  at  election. — Bergevln  v.  Curtz,  127 
CaL  86,  89,  59  Pac.  812. 

8.  Person  is  ineligible  to  office  of  chief 
of  police  when  he  had  become  citizen 
within  less  than  ninety  days  prior  to  elec- 
tion.—People  v.  Rodgers,  118  Cal.  893,  394, 
46  Pac.  740,  50  Id.  668. 

9.  The  county  government  act  does  not 
provide,  as  condition  of  eligibility  to  office 
of  supervisor,  that  candidate  must  have 
been  qualified  elector  of  district  which  he 
represents  for  at  least  one  year. — Bergevin 
v.  Curtz,  127  Cal.  86,  89,  59  Pac.  312. 

It.  No  property  qualifications  snail  ever 
*e  required  for  any  person  to  vote  or  hold 
office.— Const.  1879,  art.  I,  9  24,  1  Henning's 
General  Laws,  3d  ed.,  p.  xxxlv. 

11.  One  may  be  an  elector  thougrh  nla 
name  to  not  on   treat   renrlster. — It    is    not 

necessary  to  have  one's  name  enrolled  upon 


great  register  before  he  can  be  an  elector. 
This  section,  after  enumerating  qualifica- 
tions of  a  voter,  adds,  "and  whose  name 
shall  be  enrolled  on  the  great  register  of 
such  county  fifteen  days  prior  to  an  elec- 
tion shall  be  a  qualified  elector,"  etc.  Words 
"qualified  elector"  are  used  in  sense  of 
elector  who  has  right  to  vote.  It  appears 
plain  that  legislature  recognized  fact  that 
there  might  be  electors  who  were  not  so 
qualified. — Bergevin  v.  Curtz,  127  Cal.  86, 
89,  59  Pac.  312. 

12.  Persons  eaajasjed  In  military  service 
of  United  States  may  vote,  if  they  have 
qualifications  prescribed;  but  limits  within 
which  right  of  suffrage  may  be  exercised 
are  fixed  by  constitution,  and  elector  must 
claim  his  vote  In  county  or  district  in  which 
he  has  his  residence. — People  ex  rel.  Or- 
man  v.  Riley,  15  Cal.  48,  49. 

13.  For  purpose  of  voting  persons  shall 
not  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  their  presence  or  ab- 
sence while  employed  in  services  of  United 
States. — Devlin  v.  Anderson,  38  Cal.   92,   93. 

14.  Power  of  state  to  determine  who 
may  vote. — Mere  power  of  state  to  deter- 
mine class  of  inhabitants  who  may  vote 
within  her  limits  was-  not  curtailed  in  XIV 
amendment  to  constitution  of  United  States. 
— Van  Valkenburg  v.  Brown,  43  Cal.  43,  53. 

15.  Soldiers,  collesje  students,  or  Inhabit- 
ants   of   veterans'    home,   or   Infirmary,    are 

not  precluded  by  article  II,  section  4  of  the 
constitution  from  gaining  residence  for 
purpose  of  voting,  upon  proof  of  their  in- 
tention to  acquire  domicile  in  county  where 
they  live. — Stewart  v.  Kyser,  105  Cal.  469, 
461,  463,  39  Pac.  19. 


§  1083a,  QUALIFICATIONS  FOR  SIGNING  INITIATIVE  PETITONS, 
ETC.  Whenever,  by  the  constitution  or  laws  of  this  state,  any  initiative,  refer- 
endum, recall  or  nominating  petition  or  paper,  or  any  petition  or  paper,  is  re- 
quired to  be  signed  by  qualified  electors,  only  an  elector  who  is  a  registered 
qualified  elector  at  the  time  he  signs  such  petition  or  paper  shall  be  entitled  to 
sign  the  same,  and  no  elector  shall  be  entitled  to  sign  any  such  petition  or 
paper  on  or  after  the  first  day  of  January  of  an  even-numbered  year  unless  he 
shall,  on  or  since  said  first  day  of  January,  have  made  an  affidavit  of  registra- 
tion as  required  by  law.  Such  signer  shall  at  the  time  of  so  signing  such  peti- 
tion or  paper  affix  thereto  the  date  of  such  signing.  Wherever,  by  the  constitu- 
tion or  laws  of  this  state,  the  county  clerk  or  registrar  of  voters  is  required 
to  determine  from  the  records  of  registration  what  number  of  qualified  electors 
have  signed  such  petition  or  paper,  he  shall  determine  that  fact  with  respect 
to  the  purported  signature  of  any  person  from  the  affidavit  of  registration,  and 
records  relating  thereto,  current  and  in  effect  at  the  date  of  such  signing  of  such 
petition  or  paper. 

History:  Enactment  approved  May  23,  1913,  Stats,  and  Amdts. 
1913,  p.  225;  amended  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  286.  In 
effect  August  8,  1915. 
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EECALL  PETITION  —  QUALIFICATIONS 

OF  SIGNERS. 

1.  Construction. 

2.  Same — Inapplicable,  when. 

3.  Same — Registered  qualified  voters. 

4.  Petition — Alteration  of. 
5-  8.  Same — Sufficiency  of. 

9.  Same — Withdrawal  of  names — Right  of. 

1.  Construction.  —  The  election  referred 
to  in  the  provision  of  the  act  providing:  for 
the  recall  of  elective  officers  in  incorporated 
cities  and  towns,  that  "the  petition  shall 
be  signed  by  qualified  voters  equal  in  num- 
ber to  at  least  twenty-five  per  cent  of  the 
entire  vote  cast  within  such  city  or  town 
for  all  candidates  for  the  office  which  the 
incumbent  sought  to  be  removed  occupies, 
at  the  last  preceding;  regular  municipal 
election  at  which  such  officer  was  voted 
for,"  Is  the  regular  municipal  election  pre- 
ceding; the  date  of  the  attempted  recall  at 
which  the  officers  sought  to  be  recalled 
were  voted  for,  not  a  subsequent  munici- 
pal election  at  which  other  officers  of  the 
same  class  were  elected. — Robinson  v.  An- 
derson, 26  Cal.  App.  644,  147  Pac.  1182. 

A»   to    recall   off   municipal    officer,    see    2 

Henning's  General  Laws,  3d  ed.,  p.  2214. 

2.  Same  —  Inapplicable  when. — The  pro- 
vision of  this  section  respecting;  the  signa- 
tures to  recall  petitions  can  not  be  held  to 
apply  to  the  provisions  of  the  freeholders' 
charter  of  San  Francisco  respecting  the  re- 
call of  municipal  officers. — Scheafer  v.  Her- 
man, 172  Cal.   338,  155   Pac.   1084. 

3.  Same    —    Registered    qualified    voters 

mentioned  in  this  section,  which  was  added 
in  1913  (Stats.  1913,  p.  225).  It  adds  noth- 
ing to  the  procedure  prescribed  by  the  act 
of  1911,  and  only  requires  that  it  appear 
by  the  certificate  of  the  clerk  that  the 
signers  are  registered  qualified  electors. 
This  added  qualification  can  only  be  ascer- 
tained from  the  records  of  registration, 
to  wit,  the  great  register,  and  when  thus 
ascertained  and  duly  certified  to,  the  law 
is  fully  complied  with. — Mlnges  v.  City  of 
Merced,  27  Cal.  App.   15,   148  Pac.   816. 

4.  Petition  —  Alteration  off.  —  Initiative 
petitions  can  not  be  altered  in  any  manner 
after  they  have  been  filed  with  the  munici- 
pal authorities. — Bennett  v.  Drullard,  27 
Cal.  App.  180,  149  Pac.  368. 

5.  Same— Sufficiency  off. — That  the  per- 
sons signing  an  initiative  petition  were 
registered  qualified  electors  as  required 
herein  is  shown  by  the  petition  where  the 
certificate    of    the    city    clerk    recited    that 


such  officer  had  examined  the  same  and 
from  the  records  of  registration,  that  is  the 
great  register  of  his  county,  had  ascer- 
tained that  the  petition  was  signed  by  the 
requisite  number  of  qualified  electors,  not- 
withstanding that  there  was  no  recital  that 
such  register  was  the  only  existing  great 
register  of  said  county. — Minges  v.  City  of 
Merced,  27  Cal.  App.  15,  148  Pac.  816. 

6.  A  referendum  petition  to  compel  a 
county  board  of  supervisors  to  repeal  a  cer- 
tain ordinance  enacted  by  the  board,  or  to 
submit  the  same  to  the  voters  of  the  county, 
sufficiently  shows  that  the  petition  is  signed 
by  a  sufficient  number  of  "registered  quali- 
fied electors"  where  the  certificate  of  the 
county  clerk  attached  to  the  petition  recits 
that  such  officer  has  "examined  the  records 
of  registration"  in  his  county  and  that  from 
auch  examination  found  that  the  same  was 
signed  by  a  number  of  qualified  electors  in 
excess  of  the  required  per  cent. — Osborn 
v.  Merced  County,  27  Cal.  App.  85,  148  Pac 
970. 

7.  An  Initiative  petition  is  not  insuffi- 
cient by  reason  of  the  failure  of  some  of 
the  petitioners  to  give  after  their  signa- 
tures the  places  of  their  residence  by  street 
and  number,  since  the  requirement  of  resi- 
dence is  for  the  convenience  and  aid  of  the 
clerk  In  finding  the  names  in  the  great 
register. — Osborn  v.  Merced  County,  27  Cal. 
App.   85,   148  Pac.   970. 

8.  Where  more  than  one  officer  of  the 
same  kind  is  elected  at  the  same  election, 
the  only  reasonable  rule  to  apply  to  the 
requirement  that  the  percentage  of  signa- 
tures should  be  based  upon  a  total  of  the 
entire  vote  cast  for  all  candidates  for  the 
office,  is  to  declare  that  that  percentage 
should  be  computed  by  taking  the  total 
number  of  ballots  cast  at  the  election. — 
Robinson  v.  Anderson,  26  Cal.  App.  644,  147 
Pac.  1182. 

9.  Same — Withdrawal  off  names— Rlffhtf 
off. — The  signers  to  a  petition  for  the  recall 
of  the  holder  of  an  elective  office  have  not 
the  right  to  withdraw  their  names  from  the 
petition  after  the  clerk  has  made  his  cer- 
tificate as  to  the  sufficiency  of  the  petition, 
such  certificate  being  conclusive  in  the 
absence  of  fraud  or  mistake  or  other  suffi- 
cient ground  for  challenging  the  correct- 
ness of  the  certificate,  and  a  court  has  no 
right  to  thereafter  enjoin  the  calling  of 
the  election  on  the  ground  that  enough 
signers  had  withdrawn  their  names  to  re- 
duce the  number  below  that  required  by  that 
statute. — Laam  v.  McLaren,  28  Cal.  App. 
623,  732,  153  Pac.  985. 


§  1083b.  COUNTY  CLERK  MAY  EMPLOY  EXTRA  HELP  FOB  EXAM- 
INING SIGNATURES.  Whenever  the  county  clerk  or  registrar  of  voters  is 
required  by  law  to  examine  the  signatures  upon  any  nomination  paper  or  peti- 
tion of  any  candidate  for  a  municipal  office,  he  is  hereby  empowered  to  employ 
the  necessary  help  for  said  examination  to  be  paid  by  such  municipality  a  sum 
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not  to  exceed  three  dollars  per  day  for  each  person  so  employed  in  such  exam- 
ination. 

History:  Enactment  approved  April  28,  1915,  Stats,  and  Amdts.  1915, 
p.  287.    In  effect  August  8f  1915. 


§  1084.  WHO  NOT  ENTITLED  TO  VOTE.  No  native  of  China,  no  idiot, 
insane  person,  or  person  convicted  of  any  infamous  crime,  and  no  person  here- 
after convicted  of  the  embezzlement  or  misappropriation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  78. 


DISQUALIFICATIONS-— ABSENT  SOL- 
DIERS, ETC. 

1.  Absent  soldiers — Can  not  vote  abroad  and 

have  votes  counted  here. 

2.  Exclusion  of  women. 

3.  8ame — Constitutional  right. 

4.  Son  born  abroad  of  alien. 

As  to   persona    not   entitled  to    vote,    see 

Const  1879,   art.   II,   I  1,   1   Henning's   Gen- 
eral Laws,   3d  ed.t  p.  xxxv. 


As  to  oaallflcatlon  and  disabilities  of 
electors,  see  Const.  1879,  art.  II,  9  1,  1 
Henning's    General   Laws,    3d    ed.f    p.    xxxv. 

As  to  registration  of  electors,  see,  post, 
If  1094-1119  and  notes. 

1.  Absent  soldiers— Can  not  vote  abroad 
•ad  have  votes  counted  here. — An  act  which 
provides  that  persons  in  military  service 
of  United  States,  and  who  are  absent  on  day 
of  election,  either  from  state,  or,  if  within 
Mate,  from  their  respective  counties,  may 
cast  their  ballots  elsewhere  than  in  county 
or  district  where  they  respectively  reside, 
and  have  their  votes  counted  in  such  county 
or  d.strict,    is    unconstitutional. — Bourland 


v.  Hildreth,  26  Cal.  161,  224;  Day  v.  Jones, 
81  Cal.  261,  263. 

2.  Exclusion  of  women.  —  Amendment 
XV  to  constitution  of  the  United  States 
took  away  authority  of  state  to  discrim- 
inate against  citizens  on  account  of  either 
race,  color,  or  previous  condition  of  servi- 
tude; but,  respecting:  right  to  vote,  power 
of  exclusion  upon  all  other  grounds,  in- 
cluding that  of  sex,  remains  intact. — Van 
Valkenburg  v.  Brown,  43  Cal.  43,  53,  13 
Am.    Rep.    136. 

3.  Same— Constitutional  right  now  pre- 
vails.— Constitution  of  the  United  States, 
amendments,  article  XIX,  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  xxxi. 

4.  Son   born  abroad  of  alien. — A  son   of 

person  who  has  renounced  his  citizenship 
in  United  States  and  assumed  allegiance  to 
another  power,  and  which  said  son  was 
born  after  such  renunciation  and  assump- 
tion, is  not  a  citizen  of  United  States  and 
is  not  entitled  to  be  registered  as  voter. 
In  other  words,  child  born  abroad,  of  an 
alien,  is  not  citizen  of  this  country.— 
Browne  v.  Dexter,  66  Cal.  89,  41,  4  Pac  913. 
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CHAPTER  III. 


BEGISTBATION  OF  ELECTORS. 


5 1098. 

5 1099. 


§  1094.    Complete  register  of  voters  every  two 

years. 
§  1095.    Names  of  electors  must  be  entered  in. 
i  1095a.  Original  and  duplicate  affidavits. 
§  1096.     What  registration  must  show. 
§  1096a.  Declaration  of  political  party. 
§  1097.     Affidavit  of  registration. 
§  1097a.  Registration  of  person  gaining  citi- 
zenship through  father.  [Repealed.] 
Assessor's    roll    of    electors.       [Re- 

pealed.] 
What    enrolment   must   show.      [Re- 
pealed.] 

§  1100.    Duty  of  clerk  or  assessor  relative  to 
certain     proofs     produced.       [Re* 
pealed.] 
§  1101.     Assessor  must  make  monthly  returns 

of  enrolment.     [Repealed.] 
§  1102.    Duty  of  clerk  upon  receipt  of  the  re- 
turn. [Repealed.] 
Preservation  of  affidavits  of  registra- 
tion— Great  register. 
Person  not  to  be  registered  in  differ- 
ent counties  at  same  time. 
Method  of  canceling  registrations. 
When  entry  must  be  canceled. 


§  1103. 

§  1104. 

§  1105. 
§  1106. 


§  1106a.  Cancelation  of  registration  of  persons 
convicted  of  infamous  crimes. 

$  1107.  Clerk  must  give  certificate  of  registra- 
tion. 

1 1108.  Persons  refused  registration  may  pro- 
ceed by  action. 

i  1109.     Cancelation  by  action. 

§  1110.     [Same.]     Parties  to  such  actions. 

§  1111.     Same.     [Parties  defendant.] 

§  1112.  Costs  not  to  be  recovered  against  the 
clerk,  except  in  certain  cases. 

$  1113.     Registration  book. 

§  1114.  Names,  manner  of  arrangement/  [Re- 
pealed.] 

$1115.     Index  to  registration  books. 

§  1116.     Printed  copies,  how  distributed. 

S  1117.  Certified  copy  prima  facie  evidence 
that  party  is  an  elector. 

§  1118.  Primary  elections — Qualifications  and 
registration  of  voters  at.  [Re- 
pealed.] 

$  1119.  Same.  Registration  office  to  be  open 
fifty  days.     [Repealed.] 

S  1120.     Qualifications  of  voters. 

$  1121.    Registers  used  at  certain  elections. 


§1094.    COMPLETE  REGISTER   OF   VOTERS  EVERY  TWO   YEARS. 

There  shall  be,  commencing  January  1,  1918,  and  every  two  years  thereafter, 
except  as  hereinafter  provided,  in  each  county  and  city  and  county  of  the 
state,  a  new  and  complete  registration  of  the  voters  of  such  county  or  city  and 
county,  who  are  entitled  thereto.  Such  registration  shall  be  in  progress  at  all 
times  except  during  the  thirty  days  immediately  preceding  any  election,  when 
it  shall  cease  for  such  election  as  to  electors  residing  in  the  territory  within 
which  such  election  is  to  be  held. 

[Transfers.]  And  transfers  of  registration  for  such  election  may  be  made 
from  one  precinct  to  another  precinct  in  the  same  county  or  city  and  county  at 
any  time  when  such  registration  shall  be  in  progress  in  the  precinct  to  which 
the  elector  seeks  to  transfer. 

[Elections  held  between  January  1  and  April  1  of  even-numbered  years.] 

Provided,  that  where  any  general  or  special  municipal  election,  or  any  other 
special  election,  including  any  primary  election  and  all  special  elections  to  vote 
for  officers,  or  upon  or  for  or  against  any  proposition  or  question  authorized 
to  be  submitted  to  a  vote,  is  held  on  or  after  the  first  day  of  January  and  before 
the  first  day  of  April  of  any  even-numbered  year,  the  original  affidavits  of 
registration  and  indexes  used  in  the  last  general  state  election  in  any  county 
or  city  and  county  in  this  state,  together  with  the  original  affidavits  of  regis- 
tration since  the  last  election,  and  supplemental  indexes,  showing  all  additional 
registrations,  changes  and  corrections  made  since  the  registration  for  the  last 
general  election,  completed  to  and  including  the  thirty-first  day  prior  to  said 
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election  then  being  held,  may  be  used  at  such  election  to  determine  the  persons 
entitled  to  vote  thereat. 

[Affidavits  of  registration  deemed  canceled]  All  affidavits  of  registration 
made  prior  to  the  first  day  of  January  of  any  even-numbered  year  shall  be 
deemed  canceled  upon  said  day  except  for  the  sole  purpose  of  being  used  as 
hereinbefore  stated  at  elections  held  thereafter  and  before  the  first  day  of  April 
of  that  year,  and  shall  on  said  last  mentioned  day  be  deemed  canceled  for  all 
purposes. 

[Registration  outside  of  main  office.]  The  board  having  charge  and  control 
of  elections  in  each  county  or  city  and  county,  may  provide  by  resolution,  for 
the  registration  of  voters  in  their  respective  precincts,  by  the  officer  charged 
with  the  registration  of  voters,  and  may  also  provide  by  resolution  for  the 
registration  of  voters  at  specified  times  and  places,  other  than  the  office  of  the 
county  clerk  or  registrar  of  voters,  deemed  most  convenient  to  large  numbers 
of  voters,  without  reference  to  respective  or  particular  precincts,  in  such  a 
manner  that  the  affidavits  of  registration  as  provided  by  law  may  be  taken  at 
such  time  and  place,  of  any  voter  within  the  county  who  is  entitled  to  register 
therein ;  provided,  however,  that  in  any  city  and  county  no  registration  outside 
of  the  main  office  of  the  officer  charged  with  the  registration  of  voters  shall  be 
had  except  that  which  is  without  reference  to  particular  precincts  as  last 
specified  herein ;  and  provided,  also,  that  any  registration  which  may  be  made 
at  the  main  office  for  registration  in  any  such  city  and  county  may  be  made  and 
taken  in  any  place  in  said  city  and  county  in  such  manner  as  may  be  provided 
by  rules  and  regulations  made  by  the  board  having  control  of  registration  in 
any  such  city  and  county. 

[list  of  lodgers.]  Upon  the  written  request  of  the  officer  charged  with  the 
registration  of  voters,  which  request  said  officer  shall  make  upon  petition  from 
any  ten  electors  of  the  county,  such  petition  to  specify  the  premises  from  which 
lists  are  desired,  every  landlord  or  keeper  of  premises  where  lodgers  abide, 
shall  furnish  said  officer  a  list  of  all  lodgers  occupying  rooms,  or  sleeping 
apartments,  or  beds  in  the  premises  under  his  or  her  or  its  control.  Such  lists 
shall  be  furnished  upon  blanks  provided  by  said  officer.  Any  landlord  or 
keeper  of  premises  where  lodgers  abide,  who  neglects  or  refuses  to  comply 
promptly  with  the  provisions  of  this  section  or  who  furnishes  a  false  list  of  such 
lodgers,  shall  be  guilty  of  a  misdemeanor.  All  lists  so  returned  shall  be  kept  on 
file  in  the  office  of  the  officer  receiving  same,  open  to  public  inspection.  It  shall 
be  the  duty  of  said  officer  to  compile  a  list  of  such  persons,  if  there  are  any, 
who  are  registered  as  residing  in  any  of  these  premises  and  whose  names  are 
not  returned  in  the  lists  furnished  by  the  landlord  or  keeper  thereof. 

[Challenge  of  voters  not  on  certified  list  of  lodgers.]  At  least  three  days 
before  the  date  of  the  next  succeeding  election,  in  any  precinct  where  such 
premises  are  located,  said  officer  shall  send  by  registered  mail  to  the  inspector 
of  election  in  said  precinct  a  certified  copy  of  the  list  he  has  thus  prepared,  with 
instructions  to  challenge  the  vote  of  each  and  all  such  persons  if  offered  at  the 
election,  under  subdivision  five  of  section  one  thousand  two  hundred  thirty  of 
the  Political  Code.    Whenever  in  the  laws  of  this  state  the  word  "  register "  or 
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"great  register"  is  used  with  relation  to  elections,  it  shall  be  deemed  to  mean 

and  include  the  relative  and  proper  affidavits  of  registration,  or  both  thereof, 

prepared  and  bound  by  the  county  clerk  or  registrar  of  voters. 

History:  Enacted  March  12,  1872;  amended  March  30v  1878,  Code 
Amdts.  1877-8,  p.  27;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  424; 
March  27,  1895,  Stats,  and  Amdts.  1896,  p.  228;  March  4,  1899,  Stats, 
and  Amdts.  1899,  p.  60;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1441; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1438;  March  28,  1915,  Stats, 
and  Amdts.  1915,  p.  287;  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  798. 
In  effect  July  27,  1917. 


BEGISTBATION  OP  ELECTOBS. 

1.  Annexation  of  contiguous  territory  to 
municipality— Special  election — No- 
tice by  publication. 

2,3.  Bearing  of  registration  laws  on  city 
elections. 

4.  Canceling   old   register  —  Commencing 

new  one. 

5.  Constitutionality  of  registration  laws. 

6.  Construction  of  section. 

7.  Same — All  provisions  to  be  considered 

together. 

8.  Same — Power  of  board  to  give  more 

than  statutory  time  for  registration. 

9.  Same — Time  for  reregistration. 

10.  Duty  to  keep  register. 

11.  Limiting  beginning  of  registry. 

12.  Necessity  of  registration. 
13, 14.  Object  of  registration  laws. 

15.  Provisions  as  to  registers. 

16.  Bight    to    reregistration  —  Condition 

precedent. 

As  to  city  elections,  see,  post,  8  4869,  note. 

As  to  effect  on  election  of  lrregalarltles 
In  registration  of  voters,  see  note  90  Am. 
St.  Rep.  58-60. 

As  to  registration  laws,  see  note  25 
L.  R.  A.  480-482. 

As  to  registry  law  of  various  states,  see 

note  10  I*  R.  A.  224-227. 

As  to  rights  of  voters  to  bo  registered, 

see  note  7  L.  R.  A.  99. 

As  to  whether  registration  of  voters  Is 
necessary  to  valid  election,  see  note  90  Am. 
St.  Rep.  67-60. 

Constitutionality    of    registry    laws. — See. 
notes  28  Am.  Dec.  642-651;  29  Am.  Rep.  586- 
591;  64  Am.  Rep.  848-846. 

That  persons  are  not  to  be  registered  In 
different  counties. — See,    post,    8  1104. 

1.  Annexation  of  contiguous  territory  to 
municipality  —  Special  election  —  Notice  by 
publication  for  four  weeks,  as  provided  by 
the  act  legalizing  such  annexation,  is  suffi- 
cient, and  the  requirement  as  to  such  publi- 
cation does  not  bring:  it  Into  conflict  with 
this  section,  which  provides  that  all  regis- 
tration for  an  election  shall  cease  forty 
days  prior  thereto. — People  v.  City  of  Los 
Angeles,  154  Cal.  230,  97  Pac.  311. 

a,     Bearing  of  registration  laws  on  city 


elections.— General  laws  of  state,  touching 
registration  of  voters,  prior  to  state  and 
county  elections,  have  no  bearing  on  elec- 
tion of  city  officers  in  municipality  gov- 
erned by  freeholders,  except  so  far  as  they 
are  adopted  by  charter  itself. — People  v. 
Worswick,  142  Cal.  71,  75,  75  Pac.  663. 

3.  It  is  apparent  from  this  and  succeed- 
ing sections  of  this  chapter,  concerning 
registration  of  electors,  that  register  which 
is  to  be  commenced  on  January  first  and  is 
not  to  be  computed  until  September,  is  in- 
tended solely  for  general  election  for  state 
and  county  officers  which  occurs  in  Novem- 
ber. They  do  not  apply  to  election  for  city 
office  of  mayor. — People  v.  Worswick,  142 
Cal.  71,  75,  76  Pac.  663. 

4.  Canceling  old  register— ^Commencing 
new  one. — Statute  does  not  make  provision 
for  canceling  the  old  register  before  com- 
mencing new  one. — Falltrick  v.  Sullivan, 
119  Cal.  613,  619,  61  Pac.  947. 

5.  Constitutionality  of  registration  laws. 

— Registration  is  not  constitutional  quali- 
fication of  voters.  It  is  simply  reasonable 
method  of  identifying  qualified  voters,  and 
in  this  view  only  is  registration  law  Itself 
constitutional. — People  v.  Worswick,  142 
Cal.  71,  76,  75  Pac.  663. 

6.  Construction  of  section. — General  reg- 
istry law  should  not  be  so  construed  as  to 
seriously  impair  practical  workings  of  city 
government  and  leave  It  without  any  legis- 
lative department,  unless  such  construction 
is  clearly  imperative. — People  v.  Worswick, 
142  Cal.  71,  76,  77,  75  Pac.  668. 

7.  Same— All  provisions  to  be  considered 
together. — In  construing  this  section  all  its 
provisions  must  be  considered  tog-ether; 
and  they  must  be  reconciled  as  far  as  pos- 
sible; and  particular  provisions  must  be 
so  construed  as  to  promote,  and  not  to  de- 
feat, general  purposes  and  policy  of  law. 
—Welch  v.  Williams,  96  Cal.  366,  367,  31 
Pac.  222. 


8.  Same— Power  of  board  to  give  more 
than  statutory  time  for  registration. — Un- 
der this  section,  as  amended  in  1889,  re- 
quirements that  registration,  when  new 
register  is  ordered,  must  have  commenced 
one  hundred  days  before  general  election, 
meant  that  it  must  commence  at  least  that 
soon,  and  effect  of  requirement  is,  that 
board  of  supervisors  could  not  cancel  old 
registry  and  order  new  one  less  than  one 
hundred    days    before    election;    they    could 
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not  In  other  words,  deprive  voters  of  that 
period  of  time  within  which  to  secure  reg- 
istration. But  there  was  nothing  to  pre- 
vent them  from  giving  longer  time,  which, 
by  various  other  sections,  they  were  di- 
rectly and  impliedly  authorised  to  do.— 
Welch  v.  Williams,  96  Cal.  S66,  370,  SI 
Pac.  222. 

9.  Same— Time  for  reregistratlon. — Un- 
der this  section,  as  amended  In  1889,  board 
of  supervisors  was  prohibited  from  can- 
celing existing  register  and  ordering  new 
registration  less  than  one  hundred  days 
preceding  general  election..  It  could  not 
allow  less,  but  it  might  allow  more,  than 
one  hundred  days  for  reregistratlon,  and 
such  registration  had  to  cease  fifteen  days 
before  election,  for  purposes  of  that  elec- 
tion. Registry  of  name  in  new  register 
made  at  any    time    after   old   register    was 

anceled,  and  more  than  fifteen  days  prior 
to  election,  was  lawful  and  valid. — Welch 
v.  Williams,  96  Cal.  365,  370,  31  Pac.  222. 

10.  Doty  to  keep  register. — Under  this 
section  it  is  duty  of  person  charged  with 
registration  of  voters  to  keep  in  his  office 
"a  register  in  which  shall  be  entered  the 
names  of  the  qualified  electors." — Huston 
v.  Anderson,  145  Cal.  320,  324,   78  Pac.   626. 

11.  Limiting     beginning     of     registry.— 

There  does  not  seem  to  be  any  very 
weighty  reasons  for  narrowly  limiting  be- 
ginning of  registry.  On  the  contrary,  it 
would  seem  to  be  better  in  every  respect, 
not  only  with  view  to  convenience  and 
security  of  honest  electors,  but  more  espe- 
cially for  purpose  of  challenging  right  of 
such  persons  as  may  fraudulently  procure 
their  enrolment,  to  commence  registration 
as  soon  as  practical. — Welch  v.  Williams, 
*«  Cal.  365,  368,   31  Pac.   222. 

12.  Necessity  of  registration. — Legisla- 
ture has  required  that  all  electors,  as 
condition  of  right  to  vote,  shall  have  their 
names  properly,  and  in  due  season,  entered 
on  great  register  of  county. — Bergevin  v. 
Curt*.  127  Cal.  86,  88.  59  Pac.  312. 

IS.  Object  of  registration  laws  is  to  pre- 
vent illegal  voting  by  providing,  In  ad- 
vance of  election,  an  authentic  list  of 
qualified  electors.  Necessarily,  any  efficient 
system  of  registration  must  involve  certain 
amount  of  inconvenience  to  voters,  and 
probably  under  best  system  that  could  be 
provided  some  qualified  electors  would  lose 
their  votes  through  inability  to  avail  them- 


selves of  opportunities  or  to  comply  with 
conditions  of  registration.  Law  should  be 
so  framed,  therefore,  and  when  its  terms 
are  doubtful  should  be  so  construed  as  to 
give  fullest  opportunity  to  voters  to  pro- 
cure entry  of  their  names  upon  register 
that  is  consistent  with  reasonable  precau- 
tions against  fraudulent  registration.  — 
Welch  v.  Williams,  96  Cal.  865,  367,  31  Pac. 
222. 

14.  Legislature  has  made  no  attempt,  in 
this  section,  to  change  or  add  to  qualifica- 
tions of  elector,  but  has  simply  provided 
means  whereby  elector  who  is  entitled  to 
vote  may  be  known,  by  having  his  name 
enrolled  on  authenticated  list.  Object  of 
registration  law  is  to  prevent  illegal  vot- 
ing by  providing  in  advance  of  election  an 
authenticated  list  of  qualified  voters. — Ber- 
gevin v.  Curtz,  127  Cal.  86,  89,  59  Pac.  312. 

16.  Provisions  as  to  registers. — In  1889 
there  were  passed  amendments  to  general 
laws  governing  election  of  state  and 
county  officers;  and  by  these  amendments 
it  was  provided,  among  other  things,  that 
in  every  even-numbered  year  there  should 
be  a  new  register  "of  the  names  of  the  qual- 
ified electors  of  each  of  the  counties  of  the 
state"  and  of  consolidated  cities  and  coun- 
ties and  only  part  of  same  should  be 
printed.  It  was  also  provided  that  county 
clerk  should  commence  new  register  on 
first  day  of  January  of  each  of  such  even- 
numbered  years,  and  that  it  should  "be  in 
progress  at  all  times  except  during  forty 
days  immediately  preceding  an  election, 
when  it  shall  cease."  It  was  also  provided 
that  clerk  must  enter  in  register  "the 
names  of  the  qualified  electors  of  the  coun- 
ty"; that  name  of  no  naturalized  citizen 
shall  be  entered  unless  it  appear  that  he 
"would  be  an  elector  of  the  county  at  the 
next  succeeding  election";  and  that  clerk 
must  purge  register  in  first  week  of  Sep- 
tember.— People  v.  Worswick,  142  Cal.  71, 
75,  75  Pac.  663. 

16.  Right  to  reregistratlon  —  Condition 
precedent. — Where  man's  name  was  en- 
rolled on  great  register,  and  uncanceled 
at  time  he  made  application  to  county 
clerk  to  be  reregistered,  he  was  entitled 
to  be  registered  without,  as  condition  pre- 
cedent to  his  right  of  reregistratlon,  mak- 
ing an  affidavit  stating  fact's  set  forth  in 
section  1097,  post,  subdivision  8. — Cohen  v. 
Harvey,  56  Cal.  70,  72. 


§  1095.  NAMES  OF  ELECTORS  MUST  BE  ENTERED  IN.  In  the  register 
of  voters  the  clerk  must,  as  hereinafter  provided,  enter  the  names  of  the  quali- 
fied electors  of  the  county,  and  the  provisions  of  section  one  thousand  and 
ninety-six  of  this  code  are  hereby  declared  to  be  mandatory.  Any  officer 
charged  with  the  registration  of  voters  who  neglects  or  refuses  to  make  all  of 
the  entries  provided  for  in  section  one  thousand  and  ninety-six  of  the  Political 
Code,  or  neglects  or  refuses  to  take  the  oath  of  the  voter  applying  to  him  for 
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registration  in  respect  to  the  same,  shall,  upon  conviction,  be  deemed  guilty  of 
a  misdemeanor  for  each  and  every  such  omission. 

History:    Enacted  March  12,  1872;   amended  March  4,  1899,  Stats, 
and  Amdts.  1899,  p.  61;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  257. 

[REGISTRATION  OF  NAMES  OF  charged   with   registration    of   voters  mint, 

ELECTORS.  under  this  section,  enter  in  register,  which 

1.  Construction  of  section.  he  ls  required  to  keep  in  his  office,  names 
oa            -C1J.XV                -ami.  of  qualified   electors. — Huston    v.   Anderson, 

2.  Same— Entry  to  show  specific  fact.  146  Cal    m    324    78  Pac    626 

Aii  to  quiillllcatio**  of  a  voter,  see,  ante,  2.     game— E»try   to  show  specified  fact., 

5  1083  and  note.  and   be   made   on  aflWaV]t  only.— Huston  7. 

1.     Construction      of      section.  —  Person       Anderson,  145  Cal.  820,  824,  78  Pac.  626. 


§  1095a.  ORIGINAL  AND  DUPLICATE  AFFIDAVITS.  The  clerk,  or 
other  person  charged,  with  the  registration  of  voters,  must  provide  blank 
forms  for  the  affidavits  of  registration,  which  forms  shall  be  bound  together  in 
books  or  pads  of  one  hundred  sheets  each,  and  consist  of  originals  and  dupli- 
cates. Each  original  shall  be  attached  to  a  stub  by  a  perforated  line,  and  each 
original  and  duplicate  shall  bear  a  distinctive  number,  which  shall  be  in  addi- 
tion to  the  registration  number  of  the  voter.  Said  number  shall  appear  on 
the  original  and  duplicate  sheet,  and  also  on  the  stub  to  which  they  are  attached, 
and  the  numbering  shall  begin  with  one  and  continue  in  a  sequence  until  all  of 
the  blanks  provided  shall  be  numbered.  The  numbering  shall  begin  anew  with 
each  new  registration.  The  stubs  shall  contain  a  line  for  the  name,  and  spaces 
for  the  address  and  precinct  of  the  person  registered. 

[Deputies  to  be  charged  with  blanks.]  Each  deputy  clerk,  deputy  registrar, 
or  registration  clerk  shall  receipt  to  the  clerk  or  registrar  for  all  books  or  pads 
issued  to  him,  specifying  the  numbers  of  the  affidavits  received  by  him,  and  he 
shall  be  charged  with  the  same  until  he  returns  and  files  the  same. 

[Spoiled  affidavits.]  When  an  elector  is  registered,  his  name,  address,  and 
precinct  shall  be  noted  on  the  stub  attached  to  the  original,  and  if  for  any 
cause  the  affidavit  is  spoiled  in  the  course  of  making  it  out,  or  a  mistake  therein 
is  made,  the  same  must  not  be  removed  from  the  pad,  or  book,  but  the  name  of 
the  elector  for  whom  it  was  intended,  with  his  address  and  precinct  must  be 
entered  on  the  stub,  as  in  other  cases,  and  the  stubs  and  affidavits  each  marked 
with  the  word  ' '  Spoiled ' '  in  red  ink. 

[Accounting  for  blanks  at  close  of  registration.]  When  the  registration  for 
any  election  is  closed,  all  deputies  or  registration  clerks  must,  immediately 
thereafter,  return  all  affidavits  of  registration,  and  all  books  or  pads  in  their 
possession  containing  stubs,  spoiled,  or  unused  affidavit  blanks;  and  within 
ten  days  after  the  close  of  such  registration  the  clerk,  or  registrar  of  voters 
must  report  to  the  district  attorney  of  the  county,  or  city  and  county,  under 
oath,  the  names  of  his  deputies,  if  any,  wTho  have  not  complied  with  the  provi- 
sions of  this  section ;  and  it  shall  be  the  duty  of  the  district  attorney  to  forth- 
with begin  a  criminal  prosecution  against  such  deputies  or  registration  clerks 
as  shall  not  have  complied  with  the  provisions  of  this  section.  Any  deputy,  or 
person  having  charge  of  affidavits  of  registration,  who  shall  wilfully,  or  by 
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gross  carelessness,  neglect,  fail,  or  refuse  to  comply  with  the  provisions  of  this 

section,  shall  be  guilty  of  a  misdemeanor. 

History:    Enactment  approved  January  22,  1912,  Stats,  and  Amdts. 
1911  (Extraordinary  session),  p.  230. 

§  1096.  WHAT  REGISTRATION  MUST  SHOW.  The  affiant  making  the 
affidavit  of  registration  must  be  at  least  twenty-one  years  of  age  at  the  time  of 
the  next  succeeding  election;  a  citizen  of  the  United  States  ninety  days  prior 
to  such  election;  a  resident  of  the  state  one  year,  of  the  county  ninety  days, 
and  of  the  precinct  thirty  days  next  preceding  such  election  and  the  affidavit 
most  show  such  facts.    It  shall  also  show : 

1.  [Additional  facts  to  be  shown.]  The  name  at  length,  including  Christian 
or  given  name,  and  middle  name,  or  initial,  if  any,  said  Christian  or  given  name, 
if  the  name  of  a  woman,  to  be  preceded  in  all  cases  by  the  designation  of  Miss 
or  Mrs.,  as  the  case  may  be. 

2.  The  place  of  residence  and  post-office  address  with  sufficient  particularity 
to  identify  the  same  and  determine  therefrom  the  voting  precinct  of  such 
affiant.  If  the  elector  be  not  the  proprietor  or  head  of  the  house,  or  the  wife  or 
husband  of  such  proprietor,  then  it  must  show  upon  what  floor  thereof,  and 
what  room  such  elector  occupies  in  such  house. 

3.  The  occupation  of  affiant. 

4.  The  height  of  affiant  in  feet  and  inches. 

5.  The  country  or  state  of  nativity  of  affiant. 

6.  If  foreign  born,  how  citizenship  was  acquired ;  whether  by  citizenship  of 
father,  by  provisions  of  a  treaty  or  act  of  congress,  by  order  of  a  court  of 
naturalization,  by  marriage  to  a  citizen,  by  naturalization  of  a  parent  or  hus- 
band, or  otherwise.  The  date  or  year  when,  and  the  place  or  state  where  affiant 
became  a  citizen,  shall  be  shown,  except  in  the  case  of  citizenship  acquired  by 
citizenship  or  naturalization  of  parents,  by  treaty,  or  by  act  of  congress.  When 
citizenship  depends  upon  the  citizenship  or  naturalization  of  parent  or  husband 
the  name  of  such  parent  or  husband  shall  appear. 

7.  [Ability  to  read  and  write  English  language.]  The  fact  whether  or  not 
the  elector  desiring  to  be  registered  is  able  to  read  the  constitution  m  the  Eng- 
lish language  and  to  write  his  or  her  name,  and  whether  or  not  the  elector  has 
any  physical  disability,  by  reason  of  which  he  or  she  can  not  mark  the  ballot ; 
and  if  he  or  she  can  not  mark  the  ballot  by  reason  of  physical  disability,  then 
the  nature  of  such  disability  must  be  entered.  The  affiant,  if  able  to  write,  shall 
sign  such  affidavit  with  his  or  her  customary  signature  and  the  county  clerk 
or  registrar  before  whom  such  affidavit  is  made  shall  insert  therein  the  date  of 
such  affidavit,  which  shall  be  the  date  of  the  jurat.  The  affiant  may  state  in 
such  affidavit  the  name  of  any  political  party  or  organization  with  which  he 
intends  to  affiliate  at  the  ensuing  primary  election,  whether  or  not  such  party 
or  organization  is  a  party  or  organization  qualified,  at  the  time  of  such  regis- 

S4» 
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tration,  to  participate  in  such  primary  election  according  to  the  provisions  of 
the  direct  primary  law. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  281;  March  27,  1896,  Stats,  and  Amdts.  1895,  p. 
299;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  61;  April  12,  1911, 
Stats,  and  Amdts.  1911,  p.  889;  June  14,  1913,  Stats,  and  Amdts.  1913, 
p.  1173;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  289;  May  29,  1917, 
Stats,  and  Amdts.  1917,  p.  1334.    In  effect  July  28,  1917. 


WHAT  CONSTITUTES  BEGISTRATION. 
1.  Affidavits  constitute  precinct  register. 
2,  3.  Construction — Primary  act. 
4.  Entry  must  show,  what. 

1.  Affidavits  constitute  precinct  register. 

—Existence  of  those  matters  which  shall 
entitle  voter  to  assistance  are  required  to 
appear  In  his  affidavit  of  registration;  and 
these  affidavits  constitute  precinct  register 
to  be  used  by  election  board  upon  election 
day. — Huston  v.  Anderson,  145  Cal.  820,  385, 
78  Pac.  626. 

2.  Construction— Primary  act. — This  sec- 
tion so  far  as  essential  to  the  maintenance 
of  the  party  primary  provisions  of  the  Pri- 
mary Act  became  an  actual  part  of  such 
act,  and  the  legislature  could  not  subse- 
quently effect  such  Primary  Act  by  simply 
amending*  this  section  so  as  .to  eliminate 
party  registration. — Don  v.  Pflster,  17 S  Cal. 
25,  155  Pac.  60. 


8.  Under  the  law  as  It  now  exists  and 
regardless  of  certain  acts  adopted  at  the 
recent  extra  session  of  the  legislature, 
which,  by  virtue  of  the  referendum  provi- 
sions of  the  constitution,  are  not  as  yet 
effective,  and  which  are  still  subject  to  be 
suspended  until  the  next  general  election 
by  the  filing  of  a  petition  for  a  referendum 
thereon,  an  elector  is  entitled  to  state  in 
his  affidavit  of  registration  the  name  of  the 
political  party  with  which  he  intends  to 
affiliate  at  the  ensuing  primary  election, 
notwithstanding  the  amendment  of  section 
1096  of  the  Political  Code,  at  the  regular 
legislative  session  of  1915,  by  striking  from 
said  section  the  provision  that  an  elector 
may  state  such  fact  in  his  affidavit. — Don  v. 
Pflster,   172   Cal.    25,    155    Pac.   60. 

4.  Entry  must  show,  what. — Entry  re- 
quired by  this  section  must  show  facts  re- 
quired.— Huston  v.  Anderson,  145  CaL  320, 
824,  78  Pac  626. 


§  1096a.  DECLARATION  OF  POLITICAL  PAETY.  At  the  time  of  regis- 
tering and  of  transferring  registration,  in  all  places  where  the  primary  election 
law  is  in  force,  each  elector  shall  declare  the  name  of  the  political  party  with 
which  he  intends  to  affiliate  at  the  ensuing  primary  election  or  elections,  and 
the  name  of  such  political  party  shall  be  stated  in  the  affidavit  of  registration 
and  the  index  thereto.  If  the  elector  declines  to  state  the  fact,  the  fact  of  such 
declination  shall  likewise  be  stated  and  no  person  shall  be  entitled  to  vote  the 
ticket  of  any  political  party  at  any  primary  election,  by  virtue  of  such  registra- 
tion, unless  he  has  stated  the  name  of  the  political  party  with  which  he  intends, 
to  affiliate  at  the  time  of  such  registration.  Nor  shall  he  be  permitted  to  vote 
on  behalf  of  any  party  or  for  delegates  to  the  convention  of  any  party  other 
than  the  party  so  designated  in  the  registration. 

[Change  of  political  affiliation.]  In  case  any  elector  shall  have  declined  to 
designate  or  shall  have  changed  his  political  affiliation  prior  to  the  close  of 
registration  for  primary  elections  he  is  entitled  to  have  such  change  recorded 
prior  to  the  close  of  said  registration  upon  application  to  the  county  clerk  or 
registrar  of  voters  as  hereinafter  provided.  In  case  any  elector  shall  have 
declined  to  designate  or  shall  have  changed  his  political  affiliations  prior  to  the 
close  of  registration,  he  may  appear  in  person  before  the  county  clerk  or  regis- 
trar of  voters,  or  any  registration  deputy  of  said  county  clerk  or  registrar  of 
voters,  and  make  affidavit  substantially  in  the  following  form : 
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[Form  of  affidavit] 

State  of  California,  1 
County  of j 

,  being  duly  sworn,  deposes  and  says  that  he  is  registered 

on  the  great  register  of  the  said  county  of as  a 

(insert  former  party  affiliation,  cfr  that  he  had  declined  to  designate  his  party 
affiliation) ;  that  since  the  date  of  such  registration  he  has  changed  his  political 
views  and  in  good  faith  declares  his  affiliation  with party. 

Subscribed  and  sworn  to  before  me,  this day  of , 

19 

The  county  clerk  or  registrar  of  voters  shall  take  such  affidavit  without 

charge  and  shall  file  the  same. 

History:    Enactment  approved  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1335.    In  effect  July  28,  1917. 

§1097.  AFFIDAVIT  OF  REGISTRATION.  Subdivision  1.  No  person 
shall  be  registered  as  an  elector  except  by  affidavit  of  registration.  Such 
affidavit  must  be  made  before  the  county  clerk  or  officer  charged  with  the  reg- 
istration of  voters,  or  their  deputy  or  registration  clerk  and  shall  set  forth 
all  the  facts  required  to  be  shown  in  sections  one  thousand  ninety-six  and  one 
thousand  ninety-seven  of  the  Political  Code. 

[If  elector  u  absent  from  residence.]  If  an  elector  is  absent  from  the  county 
in  which  he  or  she  claims  residence,  he  or  she  may  appear  before  any  judge  or 
clerk  of  any  court  of  record,  or  notary  public,  or  if  in  a  foreign  country,  before 
any  minister,  consul,  or  vice  consul  of  the  United  States,  and  may  make  and 
subscribe  an  affidavit  as  to  his  or  her  residence,  specifying  in  what  ward  or 
precinct  he  or  she  claims  residence;  that  he  or  she  will  be  necessarily  and 
unavoidably  absent  from  said  county,  or  city  and  county,  on  all  the  days 
allowed  by  law  for  general  registration  of  electors,  and  setting  forth  in  such 
affidavit  each  and  all  the  matters  required  by  sections  one  thousand  ninety- 
six  and  one  thousand  ninety-seven  of  the  Political  Code  of  the  State  of  Cali- 
fornia, and  forward  such  affidavit,  in  duplicate,  duly  authenticated  as  above, 
by  mail,  enclosed  in  an  envelope  addressed  to  the  county  clerk  of  any  county, 
or  the  registrar  of  voters  in  any  county  or  city  and  county  in  which  he  or  she 
claims  to  be  an  elector.  Upon  receipt  of  such  affidavit  by  such  clerk  or  regis- 
trar of  voters  within  the  time  allowed  by  law  for  registration,  the  said  affidavit 
shall  be  entered  and  bound  by  the  clerk  in  the  proper  register  in  such  precinct. 

Sub.  2.  [Conditions  of  registering  foreign  born.]  No  foreign  born  person 
shall  be  registered  unless: 

(a)  If  a  naturalized  citizen  upon  the  production  of  his  or  her  certificate  of 
naturalization  or  upon  the  production  of  a  certificate  of  registration  in  the 
county  of  his  or  her  last  residence  in  the  state,  showing  the  date  and  place  of 
naturalization,  or  upon  his  or  her  affidavit  stating  date  and  place  of  naturaliza- 
tion ;  provided,  that  any  person  registering  for  the  first  time  in  the  state  must 
produce  his  or  her  certificate  of  naturalization. 
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(b)  If  a  citizen  by  virtue  of  his  or  her  father  being  a  citizen  at  the  time  of 
his  or  her  birth,  upon  his  or  her  sworn  statement  that  his  or  her  father  was 
a  citizen  of  the  United  States  at  the  time  of  his  or  her  birth  and  has  been  a 
resident  thereof.  Such  statement  need  not  be  noted  in  full  upon  the  affidavit  of 
registration,  but  the  words  "I  acquired  citizenship  by  the  citizenship  of  my 
father  (naming  him)  "  shall  be  sufficient. 

(c)  If  a  citizen  by  virtue  of  the  naturalization  of  his  or  her  parent,  upon 
his  or  her  affidavit  that  he  or  she  became  a  citizen  by  such  naturalization  of 
his  or  her  parent,  naming  such  parent,  that  such  naturalization  took  place 
during  his  or  her  minority  and  that  he  or  she  began  to  reside  permanently  in 
the  United  States  while  such  minor  child.  Such  statement  need  not  be  noted 
in  full  upon  the  affidavit,  but  the  words  "I  acquired  citizenship  by  my  father's, 
or  mother's,  naturalization''  as  the  case  may  be,  naming  him  or  her,  shall 
be  sufficient. 

(d)  If  a  citizen  by  virtue  of  marriage  to  a  citizen,  the  date  and  place  of 
such  marriage  shall  be  entered  upon  the  affidavit  of  registration  together  with 
the  name  of  the  husband. 

(e)  If  a  citizen  by  virtue  of  the  naturalization  of  her  husband  the  date  or 
year  and  place  of  such  naturalization  together  with  the  name  of  the  husband 
shall  be  entered. 

Sub.  3.  [Affidavit  must  show  all  facts  required.]  In  every  case  the  affidavit 
of  the  party  must  show  all  the  facts  required  to  be  stated.  The  clerk  or  regis- 
trar of  voters  may  cause  to  be  written  or  printed  upon  the  margin  of  the  affida- 
vit, in  addition  to  any  matter  hereinafter  provided  for,  all  such  words  as  are 
deemed  necessary  or  convenient  for  the  purpose  of  designating  the  precinct, 
district  or  political  subdivision  for  which  such  affidavit  is  taken,  or  deemed 
necessary  or  convenient  to  indicate  any  removal  or  transfer  of  registration,  and 
also  any  date  or  memorandum  deemed  necessary  or  convenient  to  indicate  the 
number  of  the  ballot  voted  by  an  elector  as  provided  by  section  one  thousand 
two  hundred  four  of  the  Political  Code,  or  any  other  reasonable  memoranda 
deemed  necessary  or  convenient  for  the  purpose  of  enabling  such  clerk  or  regis- 
trar of  voters  to  perform  his  duties  in  the  assorting  or  classification  or  handling 
of  such  affidavits  with  correctness  and  dispatch. 

[Substitutions  permitted.]  Wherever  in  the  following  form  of  affidavit  the 
word  "county"  is  inserted,  if  the  affidavit  is  for  use  in  a  city  and  county, 
such  last  mentioned  words  may  be  printed  or  written  in  lieu  of  said  word 
"county."  In  connection  with  the  place  of  residence  the  affidavit  may  have 
printed  either  the  word  "precinct"  or  the  word  "street"  or  the  word  "ave- 
nue," or  any  or  all  of  such  words  as  the  clerk  or  registrar  of  voters  shall  deem 
most  convenient  in  practical  use  for  the  territory  in  which  such  affidavits  are 
to  be  used.  In  designating  the  residence  of  the  voter  or  the  postoffice  address 
it  shall  not  be  necessary  in  either  case  to  repeat  the  county  or  city  and  county 
or  state  where  the  name  of  said  county  or  city  and  county  or  state  previously 
appear.  In  connection  with  the  statement  regarding  the  citizenship  of  affiant, 
the  affidavit  may  have  printed  in  brackets  statements  of  the  various  methods 
of  acquiring  citizenship,  and  it  shall  be  sufficient  to  underline,  or  otherwise 
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mark,  with  pen  and  ink,  or  indelible  pencil,  that  statement  applicable  to  the 
particular  affiant.  The  words  printed  in  the  body  of  the  affidavit,  which  by 
reason  of  statement  of  the  voter  are  not  applicable  to  such  registration,  shall 
not  be  deemed  a  portion  of  such  affidavit  of  registration.  The  lines  to  indicate 
the  separation  between  the  margin  of  the  affidavit  of  registration  and  the 
said  margin  shall  be  at  the  top  and  on  the  right  side  of  such  affidavit,  and 
may  be  double  or  single  lines  in  the  discretion  of  the  clerk  or  registrar  of 
voters  of  the  county  or  city  and  county  or  territory  for  which  the  affidavit 
is  to  be  used. 

[Manner  of  printing.]  The  affidavit  shall  be  printed  in  horizontal  lines. 
Wherever  any  blank  space  is  left  in  any  line  for  the  entry  of  any  matter  the 
lines  shall  not  be  less  than  one-third  of  an  inch  apart  vertically.  Commencing 
with  the  first  statement  of  the  affidavit  proper  each  statement  shall  be  num- 
bered immediately  at  the  left  of  such  statement  in  a  numerical  sequence,  the 
first  statement  commencing  with  number  one,  and  so  on  to  the  end,  but  the 
jurat  and  space  for  the  signature  of  the  voter  need  not  be  numbered. 

[Width.]  The  horizontal  width  of  the  affidavit,  separate  from  any  and  all 
margin,  shall  not  be  less  than  seven  inches,  and  the  margin  upon  all  sides 
and  at  top  and  bottom  shall  be  of  such  width  as  may  be  determined  by  the 
clerk  or  the  registrar  of  voters.  The  words  "affidavit  of  registration"  shall 
be  not  less  than  twenty-four-point  black-face  type.  Pen  and  ink  or  indelible 
pencil  must  be  used  in  making  the  portions  of  the  affidavit  which  are  not 
printed. 

ffype.]  The  matter  in  the  body  of  the  affidavit,  where  the  size  of  type  is 
not  otherwise  specified,  shall  be  not  less  than  ten-point  plain-face  type,  save 
that  words  inserted  in  parentheses,  which  are  for  the  information  or  instruc- 
tion of  the  deputies  or  registration  clerks,  may  be  in  smaller  type  at  the  dis- 
cretion of  the  county  clerk  or  registrar  of  voters. 
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[Form.]    Subject  to  the  foregoing  provisions  the  body  of  said  affidavit  shall 
be  substantially  in  the  following  form: 


STATEMENT  OF  TRANSFER  OR  CHANGE  OF  NAME- 
I  am  registered  under  the  name  of      ,  ■  , , 


.from  the  foOowiaf  precinct  or  address 
,^—   ,  .  ■ .  ,  in  thla  oottnty; 


«orln. 


— ooonty.  and  I  hereby 


NAME  OR  NUMBER  OF  FRECINCT 


sttthorlae  the  cancellation  or  my  laot  previous  registration  In  amid 


.... ooonty) 


< 


State  of  California 
)  County  of-  ( 


) 


AfflDAVIT  Of  REGISTRATION. 


The  undersigned  affiant,  feing  duly  sworn,  says:  1  will  be  at  least  twenty-one  years  of  age  at  the  time  of 
the  next  succeeding  election,  a  citizen  of  the  United  States  ninety  days  prior  thereto,  and  a  resident  of  the 
state  one  year,  of  the  county  ninety  days,  and  of  the  precinct  thirty  days  next  preceding  such  election,  and 
will  be  an  elector  of  this  county  at  the  next  succeeding  election. 

1.    I  have  not  (have)  registered  from  any  other  precinct  in  the  state  since  January  1,  1916.° 

{Mark  out  words  "nave  not^.or  V**™**  ■*  the  case  may  ba^and  If  applicant  has  so  previously  registered,  or  baa 


lered  under  another  name,  fill  out  the  appropriate  blanks  at  the  top  of  the  afildaYlt,  ui 


'statement  of  transferor 


.-> 


2.    My  full  name  is „ 

(Including  christian  or  given  name,  and  middle 


or  Initial,  and  In  the  case  of 


the  prefix  Kiss  or  Mrs.) 


3.    My  residence  is 

between 

Post-office  address  at-. 


and 


.streets floor,  room. 


4.    My  occupation  is 

6.    My  height  is feet 


6.    I  was  born  in - - 

{State  or  country.) 
*7     I  acquired  citizenship  by)     *•  1)«*r*«  •*  *****>  d-  »«*ntage  to  a  dtnwn. 

(Underline  method  of  acquiring 


eUlsenshlp.) 


b.  Father's  natwaHsatkm. 
c  Cltlmenahlp  of  father. 


a.  Naturalisation  of  my 
£  Act  of  congress,    g.  By 


twhen) - (where) 


Uj  SSSEnd's  name  is  (was) 

(To  be  filled  out  when  dtteenship  depends  on  eltlaenshlp  or  naturalisation  of  parent  or 

8.    I  can read  the  constitution  in  the  English  language;  I  can ....  write  my  name;  I  am  entitled  to* 

vote  by  reason  of  having  been  on  November  6, 1894 : 

a.  An  elector.  . 

b.  More  than  sixty  years  of  agi. 


I  can—. —mark -*ny  ballot  by  reason  of. 


(State  physical  disability,  if  gay.) 


9.    I  intend  to  affiliate,  at  the  ensuing  primary  election  with  the ... 

(If  afiUtatloa  la  not 

Subscribed  and  sworn  to  before  me  this 


.day  of 1916 


County  olerk  (or  registrar  of  voters.) 
•Or  the  year  when  registration  eomoM 


ch,  lit— p.  1140 

Sub.  4.  [Change  of  name  by  marriage.]  Whenever  any  elector,  between  the 
time  of  her  last  registration  and  the  time  for  the  closing  of  registration  for 
any  given  election  in  the  same  county  or  city  and  county,  shall  have  lawfully 
changed  her  surname  by  a -change  or  assumption  of  marital  relation  she  shall 
be  entitled  to  reregister  under  her  new  or  changed  name,  upon  an  additional 
statement  made  at  the  time  of  such  reregistration,  giving  the  name  under 
which  she  was  so  last  registered  in  said  county  or  city  and  county,  and  the 
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residence  given  and  contained  in  said  last  affidavit  of  registration,  which 
additional  statement  shall  be  printed  or  written  upon  the  margin  of  such  affi- 
davit of  reregistration  before  the  said  affidavit  is  signed,  and  shall  be  deemed 
a  part  thereof.  Upon  such  registration  the  last  previous  registration  of  such 
elector  shall  be  canceled.  And  in  case  any  elector  shall  reregister  or  transfer 
bis  or  her  registration  from  one  precinct  to  .another  the  former  address  or 
precinct  shall  be  noted  in  the  margin  of  such  affidavit,  and  the  former  registra- 
tion shall  thereupon  be  canceled. 

Sub.  5.  [Registration  otherwise  than  above.]  No  person  shall  be  registered 
except  as  above  provided  unless  upon  the  production  and  filing  of  a  certified 
copy  of  the  judgment  of  the  superior  court  directing  such  entry  to  be  made. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  15;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
78;  March  13,  1883,  Stats,  and  Amdts.  1883,  p.  284;  March  4,  1899,  Stats. 
and  Amdts.  1899,  p.  61;  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  467; 
May  lf  1911,  Stats,  and  Amdts.  1911,  p.  1442;  June  14,  1913,  Stats,  and 
Amdts.  1913,  p.  1174;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  290; 
May  29,  1917,  State,  and  Amdts.  1917,  p.  1338.    In  effect  July  28,  1917. 

QUALIFICATIONS  —  REREGISTRATION. 

1.  Ability  to  read  constitution  —  Failure  to 

answer  question. 

2.  Affidavit  for  reregistration. 

3.  Construction  of  section — As  to  generally. 

4.  Same — Of  subdivision  3. 

5.  Provision  is  directed  to  county  clerk. 

6.  Section  is  directory,  not  mandatory. 


As  to  persons  not  entitled  to  vote,  see, 
ante,  5  1094  and  note. 

As  to  qualifications  of  voter,  see,  ante, 
11083  and  note. 

1.  Ability  to  read  constitution — Failure 
te  answer  question. — The  clerk  may  refuse 
to  accept  a  registration  for  failure  to  an- 
swer the  question  as  to  ability  to  read  the 
constitution,  but  once  accepted,  such  reg- 
istration becomes  a  part  of  the  great  regis- 
ter, and  the  clerk  is  not  authorized  to  can- 
cel the  same  for  such  failure. — Pohlmann  v. 
Patty.  33  Cal.  App.  390,  165  Fac.  447. 


2.  Anldavit  for  rerearlstratlon.  —  Under 
this  section,  affidavit  for  reregistration  of 
voter  must  show  all  facts  required  to  be 
stated  In  entry  on  register,  except  date 
of  entry. — Huston  v.  Anderson,  145  Cal.  320, 
327,  78  Pac.  626. 

3.  Construction  of  section— A*  to  sjener- 
*Uy. — Person  who  has  been  registered  in 
county,  and  who,  but  for  an  order  of  board 


of  supervisors  requiring  reregistration, 
would  be  entitled  to  exercise  rights  of  an 
elector  in  such  county,  without  any  further 
or  additional  act  of  registration  on  his 
part,  does  not  come  within  either  of  classes 
referred  to  In  this  section. — Cohen  v.  Har- 
vey,  56  Cal.  70,  72. 

4.  Same— Of  subdivision  3. —  The  first 
sentence  of  subdivision  3  means  that  if 
there  is  any  fact  required  to  be  stated  by 
any  other  law,  the  affidavit  must  state  It, 
although  such  fact  is  not  expressly  men- 
tioned in  the  form  given  in  section  1097 
(concurring  opinion  of  Shaw,  J.). — Don  v. 
Pfister,  172  Cal.  25,  155  Pac.  60. 

5.  Provision  Is  directed  to  county  cleric. 

— Provision  that  no  name  shall  be  entered 
upon  register  of  clerk  except  upon  affi- 
davit made  before  clerk  or  one  of  his  depu- 
ties Is  directed  entirely  to  county  clerk, 
and  while  clerk  should  not  register  an  ap- 
plicant, without  such  affidavit  being  made, 
and  while,  perhaps,  a  registration  made 
without  prerequisite  of  sufficient  affidavit 
might  be  canceled  at  suit  of  any  person  as 
having  been  illegally  made,  registration  is 
not  void  (Angellotti,  J.,  dis.  op.). — Huston 
v.  Anderson,   145  Cal.  320,  342,   78  Pac.   626. 

6.  Section  Is  directory,  not  mandatory. — 

The  provisions  of  the  above  section  are 
directory  simply,  and  not  mandatory. — 
Pohlman  v.  Patty,  33  Cal.  App.  390,  165 
Pac.  447. 


§  1097a.  REGISTRATION  OF  PERSON  GAINING  CITIZENSHIP  THROUGH 
FATHER.     [Repealed.] 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  231;  repealed  April  28,  1915,  Stats,  and  Amdts.  1916,  p.  296.  In  effect 
August  8,  1915. 

§1088.    ASSESSOR'S  ROLL  OF  ELECTORS,     repealed] 

History:  Enacted  March  12, 1872;  repealed  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  63. 
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§1099.    WHAT  ENROLMENT  MUST  SHOW.     [Repealed] 

History:  Enacted  March  12,  1872;  repealed  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  63. 

§1100.    DUTY  OF  GLEBE  OB  ASSESSOB  RELATIVE  TO  CERTAIN 

PROOFS  PRODUCED.     [Repealed] 

History:  Enacted  March  12, 1872;  repealed  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  63. 

§1101.  ASSESSOB  MUST  MAKE  MONTHLY  RETURNS  OF  ENROL- 
MENT.    [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  63. 

§1102.  DUTY  OF  GLEBE  UPON  RECEIPT  OF  THE  RETURN.  [Re- 
pealed.] 

History:  Enacted  March  12,  1872;  repealed  April  28,  1915,  Stats,  and 
Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

§  1103.    PRESERVATION  OF  AFFIDAVITS  OF  REGISTRATION.  GREAT 

REGISTER.  The  person  charged  with  the  registration  of  voters  in  each  county 

or  city  and  county  must  preserve  all  affidavits  made  before  himself  or  his 

deputies  for  the  purpose  of  procuring  registration  for  at  least  five  years,  and 

until  the  board  of  supervisors  shall  order  them  to  be  destroyed.    The  affidavits 

shall  constitute  the  register  required  to  be  kept  by  the  provisions  of  this 

chapter  and  the  person  charged  with  the  registration  of  voters  shall  not  copy 

the  facts  shown  by  the  affidavits  as  part  of  his  official  duties.    All  provisions 

of  law  in  conflict  herewith  are  hereby  repealed. 

History:  Enacted  March  12,  1872;  amended  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62;  March  20,  1903,  Stats,  and  Amdts.  1903,  p.  257;  April 
19,  1909,  Stats,  and  Amdts.  1909,  p.  1004.  In  effect  sixty  days  after  pas- 
sage. 

§  1104.  PERSON  NOT  TO  BE  REGISTERED  IN  DIFFERENT  COUNTIES 
AT  SAME  TIME.  No  person  must  cause  himself  to  be  registered  or  enrolled 
in  one  county  when  his  registration  in  another  remains  uncanceled ; 

[Cancelation  of  registration  in  one  county  before  registration  in  another.] 

Provided,  however,  that  any  such  person  who  is  registered  in  one  county  may, 

if  otherwise  legally  qualified,  cause  himself  to  be  registered  in  another  county 

in  which  he  may  then  reside,  at  any  time  before  the  closing  of  registration 

for  any  election,  by  executing  an  affidavit  of  cancelation  and  delivering  the 

same  to  the  officer  taking  such  new  registration.    It  shall  be  the  duty  of  the 

county  clerk  to  at  once  forward  such  affidavit  of  cancelation  to  the  county 

clerk  of  the  county  in  which  such  old  registration  is  still  uncanceled,  and  upon 

receipt  of  such  affidavit  such  former  registration  must  be  forthwith  canceled. 

History:  Enacted  March  12,  1872;  amended  May  26,  1916,  Stats,  and 
Amdts.  1915,  p.  843.    In  effect  August  8,  1915. 

Fraudulent  registration,  mow  punlaaed. — See  Kerr's  Cyc  Pen.  Code,  2d  ed..  |  42  and  note* 
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§1106.  METHOD  OF  CANCELING  REGISTRATIONS.  Cancelation  is 
made  by  writing  or  stamping  on  the  affidavit  of  registration  the  word  "  can- 
celed,' *  the  reason  therefor,  and  the  date  of  such  cancelation. 

[On  account  of  transfer  to  another  precinct.]  In  addition  to  the  cancelation 
provided  for  in  section  eleven  hundred  and  six  and  elsewhere  in  this  code, 
whenever  an  elector  transfers  his  registration  from  one  precinct  to  another 
precinct  in  the  same  county,  or  re-registers  in  such  other  precinct  as  shown 
by  the  new  affidavit  of  registration,  the  county  clerk  must  immediately  cancel 
both  the  original  and  the  duplicate  affidavit  of  registration  from  the  former 
precinct,  and  remove  them  from  their  respective  books  or  files  provided  for 
in  section  eleven  hundred  and  thirteen  of  this  code ; 

[Removal  to  another  county.]  And  whenever  an  elector  removes  from  one 
county  to  another  county  and  registers  in  such  other  county,  the  county  clerk 
in  the  former  county  of  registration,  upon  being  informed  of  such  removal, 
either  by  the  elector  personally  or  through  the  provisions  of  section  eleven 
hundred  and  four  of  this  code,  must  likewise  cancel  and  remove  both  the 
original  and  the  duplicate  affidavits  of  registration  in  such  county.  All  can- 
celed affidavits  of  registration  must  be  preserved  by  the  county  clerk  until 
the  first  day  of  April  of  the  next  even-numbered  year. 

[Cancelation  in  indexes.]    The  county  clerk  in  distributing  to  each  precinct 

the  five  indexes  of  registration,  as  required  in  section  eleven  hundred  and 

sixteen  of  this  code,  shall  cross  out  of  such  indexes  the  names  of  all  electors 

whose  affidavits  of  registration  from  such  precinct  have  been  thus  canceled. 

History:  Enacted  March  12,  1872;  amended  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  890;  May 
27,  1915,  Stats,  and  Amdts.  1915,  p.  909.    In  effect  August  8,  1915. 

1.     Knurare  under  old  registry  act,  effect  his    name    had    never    been    on    poll    list. — 

•f. — Under    old    registry    act    of    1865-6,    If  Webster  v.  Byrnes,  34  Cal.  273,  276,  277. 

voter's  name  was  erased  by  board  of  reg-  Concerning  parties   to  civil  actions.— See 

istration,   after    having    been     entered    on  Kerr's  Cyc.  Code  Civ.  Proc.   2d  ed.,   99  367- 

precinct   poll   list,   result   was   same    as    if  390  and  notes. 

§  1106.  WHEN  ENTRY  MUST  BE  CANCELED.  The  clerk  must  cancel 
the  entry  in  the  following  cases : 

1.  At  the  request  of  the  party  registered. 

2.  "When  he  knows  of  the  death  or  removal  of  the  person  registered. 

3.  When  the  insanity  of  the  person  registered  is  legally  established. 

4.  Upon  the  production  of  a  certified  copy  of  a  judgment  of  the  conviction 
of  any  elector  of  any  infamous  crime,  or  of  the  embezzlement  or  misappropria- 
tion of  any  public  money,  in  full  force  against  the  person  registered,  upon 
information  of  such  conviction,  obtained  as  hereinafter  provided. 

5.  Upon  the  production  of  a  certified  copy  of  a  judgment  directing  the  can- 
celation to  be  made. 

6.  Upon  a  certificate  of  the  board  of  election  of  any  precinct,  sent  up  with 
the  election  returns,  stating  the  death  or  removal,  within  their  own  knowledge, 
of  the  person  registered. 
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7.  When  it  appears  by  the  returns  made  by  the  board  and  clerks  of  election 
that  the  respective  party  did  not  vote  during  the  next  preceding  two  years  at 
any  general  or  special  election. 

8.  The  clerk  shall  cancel  upon  the  great  register  every  name  found  thereon 
which  is  found  upon  the  register  of  deaths  provided  for  by  law. 

9.  Every  judge  before  whom  proceedings  were  had,  which  result  in  any  per- 
son being  declared  incapable  of  taking  care  of  himself  and  managing  his  prop- 
erty, and  for  whom  a  guardian  of  his  person  and  estate  is  accordingly  appointed, 
or  which  result  in  such  person  being  committed  to  a  state  insane  asylum  as  an 
insane  person,  shall  file  with  the  county  clerk  a  certificate  of  that  fact,  and 
thereupon  the  clerk  shall  cancel  the  name  of  such  person  upon  the  great  regis- 
ter if  found  thereon. 

10.  The  county  clerk  shall  also,  in  the  first  week  of  September  in  each  year, 
examine  the  records  of  the  courts  having  jurisdiction  in  case  of  infamous 
crimes  and  the  embezzlement  or  misappropriation  of  public  money  within  his 
county,  and  cancel  upon  the  great  register  the  names  of  all  persons  appearing 
thereon  who  shall  have  been  convicted  of  an  infamous  crime,  or  of  the  embezzle- 
ment or  misappropriation  of  public  money  in  such  court,  and  which  conviction 
shall  have  been  carried  into  effect. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  16;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
78;  January  22,  1912,  Stats,  and  Amdts.  1911  (Extraordinary  session), 
p.  230. 

1.     Ability     to     read     constitution — Clerk  to  answer  questions  of  the  character  sped- 

not    required    to    cancel    registration,    but  fled   in   section    1097,    Political   Code,   as   to 

may  refuse  to  receive  It. — The  clerk  is  not  ability   to    read    the    constitution,    although 

required  under  this  section  to  cancel  entries  he  may  refuse  such  an  affidavit,  and  it  may 

of    registration    of    voters    on    account    of  be  his  duty  to  do  so. — Pohlmann  v.  Patty, 

defects   of  form,   or   on   account   of   failure  38  Cal.  App.   390,  166  Pac.   447. 

§  1106a.  CANCELATION  OF  REGISTRATION  OF  PERSONS  CONVICTED 
OF  INFAMOUS  CRIMES.  In  any  county  or  city  and  county  where  there  shall 
be  a  registrar  of  voters,  the  county  clerk  of  such  county  or  city  and  county 
shall  furnish  to  such  registrar  of  voters  before  the  first  day  of  September  of 
each  year,  a  statement  taken  from  the  records  of  the  courts  having  jurisdiction 
in  cases  of  infamous  crimes  and  the  embezzlement  or  misappropriation  of  public 
moneys  within  his  county,  showing  the  names  of  all  persons  appearing  from 
such  records  to  have  been  convicted  of  an  infamous  crime,  or  of  the  embezzle- 
ment or  misappropriation  of  public  money,  in  such  court  during  the  year  prior 
to  such  first  day  of  September,  and  which  conviction  shall  have  been  carried 
into  effect,  and  such  registrar  of  voters  shall  thereupon  during  the  first  week 
of  September  in  each  year,  cancel  the  affidavits  of  registration  of  such  persons. 
The  county  clerk  shall  certify  the  said  statement  under  the  seal  of  his  office. 
History:    Enacted  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1444. 

1107.    CLERK  MUST  GIVE  CERTIFICATE  OF  REGISTRATION.    Upon 

the  application  of  the  party  in  person  or  in  writing,  the  clerk  must  give  him 

or  his  agent  a  certified  copy  of  the  entries  upon  the  great  register  relating  to 

such  party. 

History:    Enacted  March  12,  1872. 


Tit.  II,  ch-  in.]       REFUSING  REGISTRATION — CANCELATION  BY  ACTION.       ffi  1106-1112 

1.  'What  certificate  only  l»  antnorised.—  tries  upon  the  great  register  relating*  to 
Only  certificate  of  registration  authorized  such  party." — Fall  trick  v.  Sullivan,  119  Cal. 
by  statute  is  a  "certified  copy  of  the  en-       613,  619,  51  Pac.   947. 

§1108.  PERSONS  REFUSED  REGISTRATION  MAY  PROCEED  BY 
ACTION.  If  the  clerk  refuse  to  register  any  qualified  elector  in  the  county, 
such  elector  may  proceed  by  action  in  the  superior  court  to  compel  such  regis- 
tration. 

History:  Enacted  March  12,  1872;  amended  April  3,  1880,  and  in  the 
same  language  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  pp.  20, 
79;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  890. 

Rales  governing  entry  of  names  by  clerk. — See,  ante,  9  1097  and  note. 


§  1109.  CANCELATION  BY  ACTION.  Any  person  may  proceed  by  action 
in  th£  superior  court  to  compel  the  clerk  to  cancel  any  registration  made  ille- 
gally, or  that  ought  to  be  canceled  by  reason  of  facts  that  have  ocurred  subse- 
quent to  the  time  of  such  registration;  but  if  the  person  whose  name  is  sought 
to  be  canceled  be  not  a  party  to  the  action,  the  court  may  order  him  to  be  made 
a  party  defendant. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  17;  April  3,  1880,  and  in  the  same  language  April  16, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  pp.  20,  79;  April  12,  1911,  Stats, 
and  Amdts.  1911,  p.  890. 

1.     Action  to  compel  cancellation  of  res-  Ash    v.    Superior    Court,    38    Cal.    App.    800, 

l»tratlen— Voter  accessary  party  defendant.  166  Pac.   841. 

— Voters    are    necessary    parties    defendant  j^  to  wnen  entry  must  be  canceled;  see, 

in    an    action   against   the   county   clerk    to  ante,   8 1106. 
compel  cancellation  of  their  registration. — 

§1110.  [SAME.]  PARTIES  TO  SUCH  ACTIONS.  In  an  action  under  the 
authority  of  section  eleven  hundred  and  eight,  as  many  persons  may  join  as 
plaintiffs  as  have  causes  of  action. 

History:   Enacted  March  12,  1872. 


Am  to  waen  several   causes  of  action  In  Who    may   be   Joined    as   plalatlffs.  —  See 

■name  complaint  may  be  nalted,  see   Kerr's       Kerr's  Cyc.  Code  Civ.  Proc.,  2d  ed.,  9  378  and 
Cyc.  Code  Civ.  Proc,  2d  ed.,  9  427  and  note.       note. 

§1111.  SAME.  [PARTIES  DEFENDANT.]  In  an  action  under,  the 
authority  of  section  eleven  hundred  and  nine,  the  clerk  and  as  many  persons 
as  there  are  causes  of  action  against  may  be  joined  as  defendants. 

History:    Enacted  March  12,  1872. 

1.     Action  to  compel  cancellation  of  res;-       be  restrained  from  rendering  a  valid  Judg- 
Iwtrntlsns     Virtrr    necessary    party    defend-       ment  of  cancellation,  until  such  voters  are 


mat. — In  an  action  brought  by  electors  un-  made  defendants   and  served   with   process. 

dcr    section    1109   of   the   Political    Code    to  — Ash   v.   Superior  Court,   38   Cal.  App.   800. 

compel    a    county    clerk    to    cancel    certain  166  Pao.   841. 

registrations    of    voters,     such     voters     are  who  mmy   be   joined   as   defendants.— See 

under   section    1111,    Political    Code,   neces-  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,   99  379, 

sary    parties   defendant  to   the   action,   and  382  an<|  notes. 

the   court  is  without  jurisdiction  and   may 

§  1112.  COSTS  NOT  TO  BE  RECOVERED  AGAINST  THE  CLERK,  EX- 
CEPT  IN  CERTAIN  CASES.  Costs  cannot  be  recovered  against  the  clerk  in 
any  action  under  the  authority  of  this  chapter,  unless  it  is  alleged  in  the  com- 
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plaint,  and  established  on  the  trial,  that  the  clerk  knowingly  and  wilfully  vio- 
lated a  plain  duty. 

History:   Enacted  March  12,  1872. 

1.     ExpeiiM    of   new    recruiter,    allowance  aratlon  of  new  great   register. — Dougherty 

for. — There    seems    to    be   no   constitutional  v.  Austin,  94  Cal.   601,  622,  16  L.  R.  A.  161, 

objection  to  provision  of  code  which  makes  28  Pac.  834,  29  Id.  1092. 

an  allowance  for  extraordinary  expenses. of  A-    to    co.t«f    see    Kerr's    Cyc.    Code    Civ. 

county  officers,  such,  for  Instance,  as  prep-  proc.,  2d  ed.,  ||  1021-1039  and  notes. 

§  1113.  REGISTRATION  BOOK.  Within  five  days  after  the  last  day  of 
registration  for  any  election  the  clerk  shall  arrange  the  affidavits  of  registra- 
tion for  each  precinct  in  which  such  election  is  to  be  held,  alphabetically  by 
surnames,  number  them,  beginning  with  number  1  in  each  precinct,  and  bind 
the  same  into  books  by  fastening  the  left-hand  edges  together  with  a  staple, 
cord  or  other  suitable  material.  Each  book  shall  have  stated  on  the  outside 
thereof  the  name  or  number  of  a  precinct  and  shall  contain  all,  and  only,  the 
affidavits  of  registration  of  the  electors  residing  within  that  precinct. 

[Duplicate  affidavits.]  The  duplicate  affidavits  for  the  whole  of  each  county 
shall,  as  fast  as  the  registration  progresses,  be  filed  alphabetically  without 
regard  to  precinct.  In  the  case  of  duplicate  affidavits  this  alphabetical  arrange- 
ment shall  be  exact ;  and  in  the  case  of  affidavits  having  the  same  surname  such 
arrangement  shall  extend  to  the  given  or  Christian  name,  and,  where  necessary, 
to  the  middle  name  or  initial. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  17;  March  30,  1878,  Code  Amdts.  1877-8,  p.  27;  April 
16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  79;  March  27,  1895,  Stats, 
and  Amdts.  1895,  p.  230;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  62; 
April  12,  1911,  Stats,  and  Amdts.  1911,  p.  891;  April  28,  1915,  Stats, 
and  Amdts.  1915,  p.  293.    In  effect  August  8,  1915. 

As  to  fastening  and  binding  nomination  papers  by  cities  and  towns, 
or  outside  territory  in  county  not  included  in  cities  and  towns,  in  same 
manner  as  is  required  in  above  section  for  binding  affidavits  of  regis- 
tration, see  Act  Regulating  Primary  Proceedings,  Stats,  and  Amdts. 
1915,  ch.  135,  §  17,  p.  249. 

1.     Omlmlon  of  name  from  precinct  book*  precinct  books;  and  omission  of  name  from 

effect  of. — Precinct   registers   used   at   elec-  precinct    register    was    fatal. — Patterson    v. 

tion    in   1900    were   prepared   in    accordance  Hanley,    136  Cal.   266,   276,   68   Pac.   821. 

with   this  section  as  amended  in   1899,  and  Se6f  po8tf   g  1227  and  note, 
consisted  of  affidavits  of  electors  bound  in 

§1111    NAMES,  MANNER  OF  ARRANGEMENT.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  19;  March  27,  1895,  State,  and  Amdts.  1895,  p.  230; 
repealed  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  63. 

§  1115.  INDEX  TO  REGISTRATION  BOOKS.  Within  five  days  after  the 
binding  of  said  books  by  precincts  the  clerk  shall  prepare  an  index  of  each 
book,  said  index  to  contain  the  numbers,  names,  occupations  and  addresses,  as 
they  appear  in  said  books.  Such  names  shall  include  Christian  or  given  names, 
the  middle  name  or  initial,  if  any;  and,  if  the  name  be  that  of  a  woman,  the 
Christian  name  shall  be  preceded  by  the  designation  of  "Miss"  or  "Mrs."  as 
the  case  may  be. 

{Number  of  copies.]  The  clerk  shall  have  at  least  forty  copies  of  said  index 
printed  for  the  use  of  said  county,  and  he  shall  have  printed  and  shall  furnish 
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to  the  municipalities  within  said  county,  such  additional  number  of  copies 
thereof,  not  exceeding  twenty,  as  the  governing  body  of  such  municipalities 
shall  by  resolution  require. 

[Index  furnished  to  candidates.]  The  county  clerk  shall  furnish  upon  writ- 
ten or  oral  demand  of  every  candidate,  who  is  to  be  voted  for  in  said  county, 
city,  or  city  and  county  or  any  political  subdivision  of  said  county,  city,  or 
city  and  county  or  upon  written  demand  of  his  campaign  committee,  one  copy 
of  a  printed  index  of  the  registration,  for  such  primary  and  general  elections 
in  which  said  candiate  will  participate,  at  a  cost  of  fifty  cents  per  thousand 
names.  All  such  moneys  collected  shall  be  deposited  in  the  county  treasury,  to 
the  credit  of  the  general  fund.  The  number  of  copies  of  said  index  necessary 
to  be  printed  shall  apply  only  to  the  index  prepared  for  use  at  general  elec- 
tions. 

[Indexes  for  primaries.]  In  counties  where  indexes  are  prepared  for  primary 
elections,  a  smaller  number  of  such  indexes  may  be  printed.  The  clerk  shall 
have  bound  together  in  one  or  more  volumes,  a  general  index  of  said  books 
arranged  alphabetically  by  precincts,  and  shall  keep  at  least  one  copy  of  said 
general  index  in  his  office  for  public  reference. 

[One  copy  to  state  librarian.]    He  shall  also  transmit  one  copy  of  said  general 

index  to  the  state  librarian  at  Sacramento. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  19;  March  24,  1876,  Code  Amdts.  1875-6.  p.  624;  March 
27,  1895,  Stats,  and  Amdts.  1895,  p.  231;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  231;; 
April  19,  1909,  Stats,  and  Amdts.  1909,  p.  1004;  April  12,  1911,  Stats, 
and  Amdts.  1911,  p.  891;  January  12,  1912,  Extraordinary  Session  1911, 
p.  223;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  1171;  April  28,  1915, 
Stats,  and  Amdts.  1915,  p.  293;  May  14,  1917,  Stats,  and  Amdts.  1917, 
p.  436;  May  18,  1919,  Stats,  and  Amdts.  1919,  p.  720.  In  effect  July  22, 
1919. 

EXPENSE  OF  PRINTING  REGISTER—        clerk   had  no  authority   to  bind  county  by 

CONTRACT.  his  contract  with  person  to  print  great  reg- 

1    Persons  are  qualified  electors,  when.  Ister  f°r  hI*  county.— Prandzen   y.  County 

_  t     «  *  x        t    i     *      u-    a      ~     *„       of    San    Diego,    101    Cal.    317,    818,    322,    35 

2,3.  Power   of  county   clerk  to   bind   county      Pac    897 

for  expense  of  preparing  register. 

4.  Use  of  affidavits  at  precincts,  object  of  <•    *■•  •«  ******* *t  precinct*  object 

legislation  as  to.  of  legl-latlon  -  to.-Plain  object  of  legis- 

..-   ^      .     ^  «.  latlon   as   to   use  of  affidavits  at   precincts, 

1.     Prnou  nre   qualified   •l«**wa,   wfcen.  Jngtead  register, 

—If  names  and  Purported  affidavits  of  elec-  whJch  wag   formerl     uaed  b     electlon     ffl. 
tor*   appear   In   official   list   in    use   at   pre-  w&s  dispense    with    neces- 

cinct,   and   it  thus  appears   that   they   h aye  of       ,nti  ,es    of  roister. 

been     enrolled    by     reg  stratlon     officer    in  Under  Itf  what  purport  to  be  affldavIts  U8ed 
great    register   of   county    and    they    being  purpose  of  procuring  registration" 

In    fact  electors  in  precinct  entitled  to  vote  ^  ^ 

if     registered,    they    are    qualified    electors  ^    ^^    ^    formerly    UJJed       They 

thereof.— Huston  v.  Anderson,  145  Cal.  320,  nQ  more  conBt|tute  reglster  Itself  than  dld 

325.  78  Pac.  626.  such  printed  copy,  and  when  law  says  that 

a.      Power  of  conaty  clerk  to  bind  county  book  of  precinct  affidavits  "shall  constitute 

tmr    «we»»e   of   preparing    register.— While  the    register   to    be   used   at   such   election," 

county   clerk   Is  clerk  of  board  of  supervi-  lt  8impiy  means  that  such  book  shall  con- 

tors   and  Is.  by  the  code,  specially  charged  stitute  list  of  voters  authenticated  by  prop- 

with   duty  of  preparing  great  register,  and  er   0ffiCer   aa   qualified   electors   of   precinct. 

with    printing  of  It,  this  does  not  necessa-  which  is  to  be  used   by  election   board.     It 

rily    Imply   that   he   has   power   to   contract  l8  an   official   list   of   electors    who   have   in 

on     behalf   of   county    for   expense   of    such  fact    been    enrolled    by    registration    officer 

printing. — Frandzen  v.  County   of  San  Die-  upon  great  register  as  electors  of  precinct. 

go.    lOl  Cal.  317.  319.  35  Pac.  897.  —Huston  v.  Anderson,  146  Cal.  820,  325,  78 

3        As     the    law    stood    in    1892,     county  Pac.    626. 
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§  1116.  PRINTED  COPIES,  HOW  DISTRIBUTED.  The  clerk  must,  before 
the  day  of  election,  transmit  and  cause  to  be  delivered  to  the  board  of  election 
in  each  precinct,  one  of  such  books  of  affidavits  of  registration  for  their  respec- 
tive precinct,  which  shall  constitute  the  register  to  be  used  at  such  election ;  he 
shall  also  cause  to  be  delivered  at  the  same  time  five  copies  of  the  index  to 

said  book. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  20;  Match  24,  1876,  Code  Amdts.  1875-6,  p.  25;  March 
27,  1895,  Stats,  and  Amdts.  1895,  pp.  231-232;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62. 

BOOKS  OF  AFFIDAVITS  OF  EEGISTEA-      Huston  v.   Anderson,   145  Cal.   S20,   825,   7« 

TION.  Pac.  626. 

1.  Book  of  affidavits  constitutes  register.  2.    l>i«tribatlon  of  book*  of  affidavit*. — 

2.  Distribution  of  books  of  affidavits.  This    8ec«<>n    directs    clerk    to    distribute 

books  of  affidavits  of  registration. — Frand- 
1.     Book    of   affidavit*    con«tltvte«    regla-       2en   v.   County  of  San   Diego,   101   Cal.   317. 
t«r. — Book  of  affidavits  provided  for  by  this       319t   s5   Pac    897;   Huston   v.   Anderson,    145 
section  "shall  constitute  the  register  to  be       Q&\m  320    325    78  Pac.  626. 
used   at    such   election"    In    the   precinct. — 

§  1117.  CERTIFIED  COPT  PRIMA  FACIE  EVIDENCE  THAT  PARTY  IS 
AN  ELECTOR.  A  certified  copy  of  an  uncanceled  affidavit  of  registration  is 
prima  facie  evidence  that  the  person  named  in  the  entry  is  an  elector  of  the 

county. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  20;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  891. 

A*  to  Trhat  constitutes  prima  fade  evidence,  see  Kerr's  Cyc.  Code  Civ.   Proa,   2d  etL, 
f  1833  and  note. 

§1118.  PRIMARY  ELECTIONS.  QUALIFICATIONS  AND  REGISTRA- 
TION OF  VOTERS  AT.    [Repealed.  ] 

History:  Became  a  law,  under  constitutional  provision,  without  gov- 
ernor's signature,  March  1,  1899;  repealed  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1392. 

§  1119.    SAME.    REGISTRATION  OFFICE  TO  BE  OPEN  FIFTY  DAYS. 

[Repealed.] 

History:  Became  a  law,  under  constitutional  provision,  without  gov- 
ernor's signature,  March  1,  1899;  repealed  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1392. 

§  1120.  QUALIFICATIONS  OF  VOTERS.  All  persons  shall  be  entitled  to 
vote  at  the  elections  mentioned  in  section  one  thousand  and  forty-four  of  this 
code,  who  come  within  the  terms  or  comply  with  the  requirements  of  this 
section : 

1.  Every  person  who  was  a  qualified  elector  at  the  general  state  election 
immediately  preceding  the  holding  of  any  of  the  elections  mentioned  in  section 
one  thousand  and  forty-four  of  this  code,  and  who  was  registered  as  required 
by  law  as  a  qualified  elector  of  any  one  of  the  precincts  which  together  compose 
the  special  election  or  consolidated  election  precincts,  and  who  continues  to 
reside  within  the  exterior  boundaries  of  such  special  election  or  consolidated 
election  precinct,  until  the  time  of  holding  of  the  election  provided  for  and 
held  under  said  section  one  thousand  and  forty-four,  shall  be  entitled  to  vote 
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at  said  election,  without  other  or  additional  registration  except  as  provided  in 
the  second  paragraph  of  this  section.  All  other  persons,  in  order  to  be  entitled 
to  vote  at  any  of  the  elections  provided  for  in  said  section  one  thousand  and 
forty-four,  must  be  registered  in  the  manner  required  by  sections  one  thousand 
and  ninety-four,  one  thousand  and  ninety-six  and  one  thousand  and  ninety- 
seven  of  this  code,  as  an  elector  of  and  within  one  of  the  precincts  which  com- 
pose the  special  election  or  consolidated  precinct  wherein  he  claims  to  be 
entitled  to  vote.  Such  registration  must  be  made  and  had  in  accordance  with 
the  provisions  of  sections  one  thousand  and  ninety-four,  one  thousand  and 
ninety-six  and  one  thousand  and  ninety-seven  of  the  Political  Code;  provided, 
that  such  registration  shall  be  in  progress  at  all  times  except  during  the  thirty 
days  immediately  preceding  any  such  municipal  or  special  election  held  under 
said  section  one  thousand  and  forty-four  of  this  code. 

2.  [Elections  on  or  after  first  of  April,  even-numbered  years.]    When  any  of 

the  elections  mentioned  in  section  one  thousand  and  forty-four  of  this  code  is 

held  on  or  after  the  first  day  of  April  of  an  even-numbered  year,  any  person  to 

be  entitled  to  vote  at  such  election  must  have  been  registered  since  the  opening 

of  registration  for  such  even-numbered  year  in  the  mannr  required  by  sections 

one  thousand  and  ninety-four,  one  thousand  and  ninety-six  and  one  thousand 

and  ninety-seven  of  this  code  as  an  elector  of  and  within  one  of  the  precincts 

which  compose  the  special  election  or  consolidated  precinct  wherein  he  claims 

to  be  entitled  to  vote. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  662, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  61;  amended  May  1,  1911,  Stats. 
and  Amdts.  1911,  p.  1392;  June  16,  1913,  Stats,  and  Amdts  1913,  p.  1441; 
May  27,  1915,  Stats,  and  Amdts.  1915,  p.  909.    In  effect  August  8,  1915. 


QUALIFICATION  OP  VOTERS. 

1.  Qualified  elector— Who  is  a. 

2.  Registration  is  not  a   qualification  of  an 

elector. 

1.  Qualified  elector— Who  la  a. — Quali- 
fied elector  is  a  person  whose  qualifica- 
tions measure  up  to  the  constitutional 
standard,  while  a  registered  qualified  elec- 
tor is  a  person  who  possesses  the  consti- 
tutional qualifications  and  is  registered  in 


accordance  with  the  registration  statute. — 
MInges  v.  City  of  Merced,  27  Cal.  App.  15, 
148  Pac.  816. 

2.  Rcg-liitratlon  Is  not  a  qualification  of 
an  elector,  and  can  not  add  to  the  qualifi- 
cations fixed  by  the  constitution,  but  It  is 
to  be  regarded  as  a  reasonable  regulation 
by  the  legislature  for  the  purpose  of  ascer- 
taining who  are  qualified  electors  in  order 
to  prevent  illegal  voting. — MInges  v.  City 
of  Merced,  27  Cal.  App.  15,  148  Pac.  816. 


§  1121.  REGISTERS  USED  AT  CERTAIN  ELECTIONS.  The  register  used 
at  each  special  election  or  consolidated  election  precinct,  at  the  elections  pro- 
vided for  in  section  one  thousand  and  forty-four  of  this  code,  provided  such 
elections  are  not  held  on  or  after  the  first  day  in  April  in  any  even-numbered 
year,  shall  consist  of  the  original  affidavits  of  registration  for  the  territory 
constituting  such  special  election  or  consolidated  election  precinct^  at  the  last 
general  state  election  immediately  preceding  the  holding  of  the  election  pro- 
vided for  in  said  section  one  thousand  and  forty-four,  together  with  a  supple- 
ment or  supplements  showing  the  additional  names  of  the  persons  who  by  regis- 
tration have  since  such  general  state  election  become  entitled  to  vote  at  any  of 
the  elections  to  be  held  in  such  precinct,  under  said  section  one  thousand  and 
f  orty-f  our  of  this  code. 
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In  the  event  that  precinct  registers  were  used  at  the  last  preceding  general 
state  election,  then  it  shall  be  the  duty  of  the  county  clerk  or  person  clothed 
with  the  authority  for  the  registration  of  voters,  to  furnish  such  original  affi- 
davits of  registration  with  the  supplements  aforesaid,  for  each  of  the  special 
election  or  consolidated  precincts,  to  the  boards  of  election,  respectively,  in  and 
for  each  such  election  precinct. 

No  person  shall  be  entitled  to  vote  at  any  such  election  provided  for  in  said 
section  one  thousand  and  forty-four  of  this  code,  unless  his  name  is  registered 
by  such  original  affidavit  of  registration,  in  the  precinct  within  the  exterior 
boundaries  of  the  election  precinct,  or  unless,  according  to  the  constitution  and 
laws  of  this  state,  he  is  entitled  to  vote  thereat. 

[Registers  to  be  hereafter.]  If  any  election  provided  for  in  section  one  thou- 
sand and  forty-four  of  this  code  is  held  on  or  after  the  first  day  of  April  in  any 
even-numbered  year,  the  register  used  at  each  special  or  consolidated  election 
precinct  at  such  election  shall  consist  of  the  original  affidavits  of  registration 
of  those  who  had  registered  from  the  territory  constituting  such  special  or  con- 
solidated election  precinct  in  said  even-numbered  year  and  at  least  thirty-one 
days  prior  to  such  election. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  663, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  61;  amended  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1441;  May  27,  1915,  Stats,  and  Amdts.  1916,  p.  1910. 
In  effect  August  8,  1915. 


CHAPTER  IV. 

ELECTION  PRECINCTS. 

1 1125.  Surveyor  to  divide  certain  counties  into  election  precincts. 

1 1126.  Change  of  boundaries. 

ft  1127.  Supervisors  to  establish  election  precincts.     [Repealed.] 

ft  1128.  Boundaries  must  be  defined. 

ft  1129.  Board  may  alter,  etc.,  precincts.     [Repealed.] 

ft 1130.  Limitations  on  powers  given  herein. 

§1130  [a].  Same. 

ft 1131.  Notice  of  election,  filing  and  contents. 

ft  1132.  Proceedings  where  election  officers  not  designated. 

ft 1133.  Establishment  of  special  election  precincts. 

§  1125.  SURVEYOR  TO  DIVIDE  CERTAIN  COUNTIES  INTO  ELECTION 
PRECINCTS.  In  all  counties,  and  city  and  counties,  (except  in  counties,  and 
city  and  counties,  which  at  the  last  general  election  prior  to  the  time  this  act 
goes  into  effect  had  a  registration  of  at  least  two  hundred  thousand  electors,  or 
which  has  a  registrar  of  voters  provided  for  by  freeholders  charter  or  by  gen- 
eral law,  but  no  board  of  election  commissioners,  other  than  the  board  of  super- 
visors acting  as  such  ex  officio),  the  county  surveyor  shall  upon  written  request 
and  under  the  direction  of  the  county  clerk,  or  in  counties,  and  city  and  coun- 
ties having  a  registrar  of  voters,  from  the  registrar  of  voters,  divide  the  county 
into  election  precincts  and  prepare  detail  precinct  maps  and  exterior  descrip- 
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tions  and  copies  thereof,  and  file  the  same  with  the  board  of  supervisors  not 
later  than  the  first  Monday  in  November  of  each  odd-numbered  year ; 

[Size  of  precincts.]  provided,  however,  that  the  county  shall  be  so  divided 
into  election  precincts  that  there  shall  be  as  many  as  shall  be  sufficient  to  make 
the  number  of  votes  polled  at  any  one  election  precinct  not  more  than  two  hun- 
dred, as  near  as  can  be  ascertained,  and  it  shall  be  the  duty  of  said  board  to 
adopt  an  order  creating  election  precincts  as  prepared  and  described  by  said 
county  surveyor  and  county  clerk,  not  later  than  the  second  Monday  in  Decem- 
ber of  each  said  odd-numbered  year ;  the  county  surveyor  shall  within  fifteen 
days  after  receipt  of  said  written  request  from  the  county  clerk,  or  registrar 
of  voters,  change  or  alter  any  precinct  boundaries,  and  prepare  new  detail 
maps  and  descriptions  thereof,  as  directed  by  the  county  clerk,  or  registrar  of 
voters,  and  file  the  same  with  the  board  of  supervisors,  who  shall  at  their  next 
meeting  adopt  said  precinct  changes  by  order. 

[Supervisors  to  divide  certain  counties.]  In  all  counties,  or  city  and  counties 
of  this  state,  which  at  the  last  general  election  prior  to  the  time  this  act  goes 
into  effect  had  a  registration  of  at  least  two  hundred  thousand  electors,  or 
which  has  a  registrar  of  voters  provided  for  by  freeholders  charter  or  by  gen- 
eral law,  but  no  board  of  election  commissioners,  other  than  the  board  of  super- 
visors acting  as  such  ex  officio,  the  board  of  supervisors,  or  other  board  having 
charge  and  control  of  elections  in  such  county,  or  city  and  county,  or,  at  its 
request,  the  county  clerk  or  registrar  of  voters,  shall,  as  soon  before  a  general 
election  as  is  convenient,  proceed  to  divide  such  county,  or  city  and  county,  into 
election  precincts,  of  which  there  shall  be  as  many  as  shall  be  sufficient  to  make 
the  number  of  votes  polled  at  any  one  election  precinct  to  be  not  more  than  two 
hundred,  as  nearly  as  can  be  ascertained. 

[Other  acts  subject  to  this  act.]  Any  provisions  found  elsewhere  in  this  code 
giving  to  the  board  of  supervisors  the  power  to  establish,  abolish,  and  change 
election  precincts  shall  be  subject  to,  and  controlled  by,  the  provisions  of  this 

section. 

History:  Enactment  approved  May  26,  1915,  Stats,  and  Amdts.  1915, 
p.  861.  In  effect  four  months  after  adjournment  of  forty-first  session  of 
legislature. 

ELECTION  PRECINCTS— FORMATION  1.     Compensation     of    election     officers^- 

AND  ALTERATION.  The  failure  of  the  board  of  supervisors  to 

1.  Compensation  of  election  officers.  divide    the    territory   into   precincts   of   not 

2.  Construction  of  section-Of  former  section  m°r«    JJ*",  two    hundred    voters    does    not 

j*27  affect  the  limitation  of  ten  dollars  per  day 

*    a  *n*  *  *•        iion     tv      * compensation     provided     in     section     1072. 

3.  Same-Of  former  section   1129-D,rectory      ante_Jones  v    MannIn|?f  85  Cal>  A        32* 

provision  as  to  number  of  votes  polled  m   Pac    912      Decfded   under   ^^   ^ 

4.  Same  —  Same  —  City   and   county    of    San       tlon  1127    wh,ch  nafl  been  repealed  and  8up. 

Francisco.  planted    by   section   1125. 

5.  Same— Same-Same-Consolidation  of  pre-  2>     Conmiru9iion    of    .^.o.^,    fopm„ 

cincts,  power  of  board  of  commissioners      -ectloil   nax.—By    amendment   to    this    sec 
of  city  and  county  of  San  Francisco.  tlon  board  of  SUpervisors  is  required  to  di- 

6.  Same — Same — Same — Discretion    of    board      vide  county,  or  city  and  county,  into  elec- 

of  freeholders  in  city  and  county  of  San       tlon    precincts    "as    soon    before    a    general 
Francisco.  election  as  Is  convenient." — Fragley  v.  Phe- 

7.  Mandatory  statutes—What  are.  >*"•   12«   Cal.   383,   394,   58    Pac.    923.     Con- 

_    -.^   ,    .  ,   ..         - ..  -    _  ..   _       struction     of    former    section     1127.    which 

8.  Statutes    regulating    formation    of   voting      .        .  ,    .        .  **■.    wmcn 
o.  owwiw    *^b           r a      nag  heen  repealed  and  supplanted   by   sec- 

precincts — Arc  directory  merely.  Uon  1126^     "  ""    """*   u*   8et 

A»  to  *ttr  elections,  see,  post,  |  4369  note. 
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S.  Same— Of  former  section  1129 — Direc- 
tory provision  a*  to  number  of  votes  polled* 

— The  provision  In  this  section  that  the 
precinct  shall  be  sufficient  "to  make  the 
number  of  votes  polled  at  any  one  precinct 
to  be  not  more  than  two  hundred,  as  nearly 
as  can  be  ascertained/'  is  not  to  be  re- 
garded as  Jurisdictional,  but  is  merely  di- 
rectory. The  concluding:  cause  "as  nearly 
as  can  be  ascertained/'  shows  that  much 
is  left  to  discretion  of  board,  and,  in  ab- 
sence of  any  showing-  that,  by  reason  of 
failure  to  observe  this  direction,  fairness 
of  election  or  completeness  of  vote  was 
affected,  act  of  board  in  consolidating:  ex- 
isting: precincts  must  be  upheld. — Fragley 
v.   Phelan,   126  Cal.   383,   397,   58   Pac.    923. 

4.  Same— Same  City  and  county  of  San 
Francisco. — This  section  as  originally  en- 
acted grave  to  board  of  supervisors  in  each 
county  authority  "from  time  to  time  to 
change  the  boundaries  of,  create  new,  or 
consolidate  established  precincts,"  but 
there  was  no  provision  in  Act  of  1878  for 
changing  boundaries  of  election  precincts, 
when  once  made,  until  after  another  gen- 
eral election.  But  this  section  was  amended 
in  1889  so  as  to  authorize  boards  of  super- 
visors to  change  boundaries,  etc.  Under 
this  section,  as  thus  amended,  authority 
of  board  of  election  commissioners  of  San 
Francisco  prior  to  adoption  of  amendment 
to  article  II,  section  6  of  constitution,  in 
1896,  to  consolidate  established  precincts, 
was  without  question,  and,  as  that  amend- 
ment did  not  take  from  them  this  author- 
ity, they  must  be  held  to  have  been  author- 
ized to  consolidate  precincts  for  purposes 
of  city  election  to  secure  board  of  free- 
holders in  such  city  to  draft  charter,  and 
an  election  subsequently  held  to  ratify 
action  of  such  board  of  freeholders. — Frag- 
ley  v.  Phelan,  126  Cal.  383,  894,  68  Pac.  923. 

5.  Same— Same— Same— Consolidation  of 
precincts,  power  of  board  of  election  com- 
missioners of  city  and  county  of  San  Fran- 
cisco.— This  section  was  in  force  within  city 
and  county  of  San  Francisco  at  dates  of 
election  to  secure  board  of  freeholders  in 
such  city  to  draft  charter  and  an  election 


to  ratify  action  of  such  board,  and  under 
this  section  consolidation  of  election  pre- 
cincts for  purpose  of  such  elections  was 
within  power  conferred  upon  such  board  of 
election  commissioners. — Fragley  v.  Phelan, 
126  Cal.  383,  396,  58  Pac.  923. 

6.  Same  —  Same  —  Same  —  Discretion  of 
board  of  freeholders  in  city  and  county  of 
San  Francisco. — Reading  of  this  section  is 
such  that  board  of  freeholders  of  city  and 
county  of  San  Francisco  might  act  in  good 
faith  in  making  number  of  precincts  such 
as,  in  their  opinion,  would  make  number 
of  votes  which  would  be  polled  at  each 
precinct  not  more  than  two  hundred.  It 
was  competent  for  any  citizen,  if  he  deemed 
boundaries  of  precincts  to  be  in  violation 
of  this  section,  to  seek  their  correction 
prior  to  election.  He  ought  not,  after  elec- 
tion has  taken  place,  to  be  allowed  to  im- 
peach it  upon  this  ground  alone  unless  he 
can  show  that  by  reason  thereof  a  fair 
election  was  prevented. — Fragley  v.  Phe- 
lan, 126  Cal.  383,  897,  398.  68  Pac.  923. 

7.  Mandatory  statutes— Want  are. — It  is 

only  those  provisions  of  statute  relating  to 
time  and  place  of  holding  elections,  the 
qualifications  of  voters,  and  such  others 
as  are  expressly  made  essential  prerequi- 
sites to  validity  of  election,  that  are  held 
to  be  mandatory;  all  others  are  directory 
merely,  and  failure  to  observe  them,  caused 
by  honest  ignorance  or  mistake,  and  not 
resulting  in  manifest  fraud,  does  not  af- 
ford ground  for  rejecting  entire  vote  of 
precinct. — People  ex  rel.  Skelton  v.  City 
of  Los  Angeles,  133  CaL  338,  345,  65  Pac. 
749. 

8.  Statutes  regulating  formation  of  vot- 
ing;   precincts— Are    directory    merely,    not 

mandatory;  so  that  if  it  should  be  consid- 
ered that  wrong  statute  was  followed,  or 
that  neither  was  strictly  followed,  election 
is  not  void.  This  section  does  not  declare 
that  failure  to  observe  direction  of  statute 
as  to  number  or  size  of  precincts  shall  in- 
validate election. — People  ex  rel.  Skelton  v. 
City  of  Los  Angeles,  188  CaL  838,  344,  65 
Pac.  749. 


§  1126.  CHANGE  OF  BOUNDARIES.  In  all  counties,  and  city  and  coun- 
ties, (except  in  counties,  and  city  and  counties,  which  at  the  last  general  elec- 
tion prior  to  the  time  this  act  goes  into  effect  had  a  registration  of  at  least  two 
hundred  thousand  electors,  or  which  has  a  registrar  of  voters  provided  for  by 
freeholders  charter  or  by  general  law,  but  no  board  of  election  commissioners, 
other  than  the  board  of  supervisors  acting  as  such  ex  officio),  the  board  of 
supervisors  or  election  commissioners  in  each  of  the  counties,  and  city  and 
counties  of  this  state,  shall,  within  thirty  days  from  the  receipt  of  a  written 
notice  from  the  county  clerk,  or,  in  counties  or  city  and  counties  having  a  regis- 
trar of  voters,  from  the  registrar  of  voters,  change  the  boundaries  of,  create 
new,  or  consolidate  established  precincts  as  per  detailed  descriptions  as  fur- 
nished by  the  county  clerk,  or  registrar  of  voters,  and  county  surveyor;  pro- 
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vided,  that  there  shall  always  be  as  many  precincts  as  shall  be  sufficient  to 
make  the  number  of  votes  polled  in  any  one  precinct  not  more  than  two  hun- 
dred, as  nearly  as  can  be  ascertained. 

In  all  counties  and  city  and  counties,  which  at  the  last  general  election  prior 
to  the  time  this  act  goes  into  effect  had  a  registration  of  at  least  two  hundred 
thousand  electors,  or  which  has  a  registrar  of  voters  provided  for  by  free- 
holders charter  or  by  general  law,  but  no  board  of  election  commissioners,  other 
than  the  board  of  supervisors  acting  as  such  ex  officio,  the  board  of  supervisors, 
or  other  board  having  charge  and  control  of  elections  in  such  county,  or  city 
and  county,  of  this  state,  or,  at  its  request,  the  county  clerk  or  registrar  of  vot- 
ers, may  from  time  to  time  change  the  boundaries  of,  create  new,  or  consolidate 
established  precincts;  provided,  that  there  shall  always  be  as  many  precincts 
as  shall  be  sufficient  to  make  the  number  of  votes  polled  at  any  one  precinct 
to  be  not  more  than  two  hundred,  as  nearly  as  can  be  ascertained. 

Any  provisions  found  elsewhere  in  this  code  giving  to  the  board  of  super- 
visors the  power  to  establish,  abolish,  and  change  election  precincts  shall  be 
subject  to,  and  controlled  by,  the  provisions  of  this  section. 

[Repealing  clause.]  Sec.  3.  Sections  eleven  hundred  and  twenty-seven  and 
eleven  hundred  and  twenty-nine  of  the  Political  Code  as  amended  by  the  forty- 
first  session  of  the  legislature  of  the  state  of  California  are  hereby  repealed. 

[In  effect  when  J  Sec.  4.  This  act  shall  take  effect  four  months  after  the 
adjournment  of  the  forty-first  session  of  the  legislature  of  the  state  of  Cali- 
fornia. 

History:  Enactment  approved  May  26,  1915,  Stats,  and  Amdts.  1915, 
p.  862.  In  effect  four  months  after  adjournment  of  the  forty-first  session 
of  legislature. 

§  1127.  SUPERVISORS  TO  ESTABLISH  ELECTION  PRECINCTS.  [Re- 
pealed.] 

History:  Enacted  March  12,  1872;  amended  March  23,  1887,  Stats, 
and  Amdts.  1886-7,  p.  235;  March  20,  1889,  Stats,  and  Amdts.  1889,  p. 
424;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  294;  as  amended  April  28, 
1915,  repealed  May  26,  1915,  Stats,  and  Amdts.  1915,  p.  863.  In  effect 
four  months  after  adjournment  of  the  forty-first  session  of  legislature. 

§1128.  BOUNDARIES  MUST  BE  DEFINED.  In  the  order  establishing 
precincts,  the  boundaries  thereof  must  be  defined. 

History:    Enacted  March  12,  1872. 

§  1129.    BOARD  MAT  ALTER,  ETC.,  PRECINCTS.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  20,  1889,  Stats, 
and  Amdts.  1889,  p.  424;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  294; 
as  amended  April  28,  1915,  repealed  May  26,  1915,  Stats,  and  Amdts. 
1915,  p.  863.  In  effect  four  months  after  adjournment  of  the  forty-first 
session  of  the  legislature. 

§1130.  LIMITATIONS  ON  POWERS  GIVEN  HEREIN.  The  following 
limitations  are  imposed  upon  the  powers  given  the  supervisors  in  this  chapter : 

No  precinct  must  be  established  so  as  to  embrace  more  than  one  township, 
nor  in  such  manner  that  its  exterior  limits  cross  the  exterior  boundaries  of  any 
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township,  incorporated  town  or  city,  or  city,  or  any  ward,  district,  or  other 
territorial  subdivision  for  which  local  officers  are  to  be  elected,  except  a  school 
or  road  district ;  provided,  however,  that  if  any  precinct  contains  an  insufficient 
number  of  qualified  electors  to  make  up  a  precinct  election  board,  such  precinct 
may  be  consolidated  with  an  adjoining  election  precinct  for  the  purposes  of  an 
election  to  fill  an  office  of  the  county,  state  or  of  the  United  States. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  80;  March  4V  1899,  Stats,  and  Amdts.  1899, 
p.  62;  April  12,  1915,  Stats,  and  Amdts.  1915,  p.  61.  In  effect  August  8, 
1915.  * 

Another  amendment  to  8  1130  was  approved  April  28,  1915  given 
below  as  S  1130 [a]. 

§  1130[a].  SAME.  The  following  limitations  are  imposed  upon  the  powers 
given  in  this  chapter : 

1.  No  precinct  must  be  established  so  as  to  embrace  more  than  one  township, 
nor  in  such  manner  that  its  exterior  limits  cross  the  exterior  boundaries  of  any 
township,  incorporated  town  or  city,  or  any  ward,  district,  or  other  territorial 
subdivision  for  which  local  officers  are  to  be  elected,  except  a  school  or  road 
district;  provided,  however,  that  if  at  any  election,  including  any  primary 
election,  or  special  election,  any  precinct  contains  an  insufficient  number  of 
qualified  electors  to  make  up  a  precinct  election  board,  such  precinct  may  be 
consolidated  with  an  adjoining  election  precinct. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  80;  March  4,  1899,  Stats,  and  Amdts.  1899, 
p.  62;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  294.  In  effect  August 
8,  1915. 

Another  amendment  to  §  1130  was  approved  April  12,  1915,  printed 
above. 

§  1131.  NOTICE  OF  ELECTION,  FILING  AND  CONTENTS.  The  county 
clerk  or  registrar  of  voters  in  each  county  or  city  and  county  shall  at  least 
twenty-five  days  prior  to  any  election,  or  primary  election,  file  in  his  office  a 
notice  of  the  date  of  such  election  and  the  offices  to  be  filled,  naming  and  num- 
bering them  in  numerical  order,  unexpired  terms  or  short  terms  being  desig- 
nated next  after  the  full  terms  or  long  terms. 

[Election  officers  designated.  Polling  place  not  to  be  saloon.]  He  shall  also- 
designate  in  such  notice  the  election  officers  who  have  been  appointed  for  each 
precinct  and  the  polling  place  therein  where  the  voting  for  such  election  shall 
be  had,  but  in  no  event  shall  such  polling  place  be  a  saloon  or  other  place  where 
intoxicating  liquor  is  sold  or  dispensed,  nor  shall  such  polling  place  be  con- 
nected by  a  door,  window  or  other  opening  with  a  saloon  or  other  room  or  place 
where  such  liquor  is  sold  or  dispensed. 

[Copy  of  notice  posted.]  He  shall  immediately  thereafter  cause  one  copy 
of  such  notice  to  be  posted  in  a  prominent  place  in  his  office. 

The  duties  imposed  by  this  section  and  by  section  one  thousand  one  hundred 
forty-two,  one  thousand  one  hundred  forty-two  a  and  one  thousand  one  hun- 
dred fifty-one  of  this  code  upon  the  county  clerk  or  registrar  of  voters  shall  in 
all  municipal  elections  and  in  all  elections  in  which  only  the  electors  of  one 
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municipality  or  a  portion  thereof  vote,  be  performed  by  the  city  clerk,  registrar 

of  voters  or  similar  office  of  such  municipality. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  21;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  424; 
March  20,  1899,  Stats,  and  Amdts.  1899,  p.  133;  May  26,  1915,  Stats,  and 
Amdts.  1915,  p.  849;  May  7,  1919,  Stats,  and  Amdts.  1919,  p.  332.  In 
effect  July  22,  1919. 


POLLING  PLACES. 

1.  Election,  when  invalid. 

2.  There  is    no    failure    to   hold   election    at 

proper  place,  when. 

3.  Validity  of  election  depends  upon,  what. 

km  to  effect  of  Irregularities  concerning: 
place    and    rime    of    holding:    election,    see 

note  90  Am.  St.  Rep.   65,  66. 

Aa  to  election  proclamation*,  see,  ante, 
511053,  1054. 

Aa  to  poUlna;-plaee»,  see  note  83  Am.  Dec. 
751. 

That  time  and  place  of  holding;  elections 
•re  of  aubatance  of  election,  see,  ante, 
1 1041  and  note. 

1.  Election*  when  Invalid. — Election  not 
held  at  place  appointed  is  invalid.— 
Knowles  v.  Yeates,  81  Cal.  82,  92. 


2.  There  la  no  failure  to  hold  election  at 
proper  Place,  when. — There  is  no  failure 
to  hold  an  election  at  proper  place  in 
county  where  board  of  supervisors  orders 
that  it  be  held  at  designated  store — pre- 
vious elections  having  been  held  in  build* 
ingr — and  all  electors  understood  such  build- 
ins  to  be  designated  place,  where  no  one 
objected  to  it,  and  it  is  clear  that  no  one 
was  deceived  or  expected  to  vote  elsewhere. 
— Hayes  v.  Klrkwood,  136  Cal.  396,  398,  69 
Pac.  30. 

8.     Validity  of  election   dependa  upon   its 

being  conducted  at  proper  time  and  place, 
in  proper  manner,  and  by  proper  persons 
and  officers,  as  required  by  law.  An  elec- 
tion so  held  is  valid. — Satterlee  v.  San 
Francisco,   88   CaL   814,   880. 


§1132.  PROCEEDINGS  WHERE  ELECTION  OFFICERS  NOT  DESIG- 
NATED. If  the  election  officers  for  any  precinct  in  any  county  or  city  and 
county,  or  the  polling  place  therein  have  not  been  designated  by  the  tenth  day 

m 

prior  to  any  election  the  county  clerk  or  registrar  of  voters  in  such  county  or 
city  and  county  shall  immediately  make  an  order  in  writing  designating  the 
election  officers  for  that  precinct  or  the  polling  place  therein,  as  the  case  may 
require,  and  notify  such  officers  of  their  appointment.  He  shall  cause  copies 
of  his  order  to  be  posted  in  three  public  places  in  the  precinct  and  send  one  copy 
thereof  to  the  inspector  appointed  for  that  precinct  who  shall  cause  the  same  to 
be  posted  at  or  near  such  polling  place.  If  the  said  county  clerk  or  registrar  of 
voters  fails  to  perform  the  duty  herein  imposed  upon  him,  the  inspector,  if 
one  shall  have  been  appointed,  shall  perform  such  duty.  If  any  of  the  members 
appointed  on  an  election  board  do  not  attend  at  the  opening  of  the  polls  on  the 
morning  of  an  election,  those  qualified  electors  present,  including  members  of 
the  board,  shall  appoint  a  qualified  elector  to  fill  the  vacancy,  and  if  none  of 
the  members  appointed  appear  at  such  time  the  qualified  electors  of  the  pre- 
cinct present  at  that  time  may  appoint  a  board. 

[Where  polling  places  can  not  be  used.]  If  for  any  valid  reason  the  polling 
place  designated  for  any  precinct  can  not  be  used,  the  board  of  election  acting 
for  that  precinct  on  the  day  of  the  election  shall  designate  another  polling 
place  as  near  thereto  as  possible,  post  notice  of  the  change  on  or  near  the  place 
first  designated  and  conduct  the  election  at  the  place  last  designated. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  21;  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  18; 
May  26;  1915,  Stats,  and  Amdts.  1915,  p.  850;  May  6,  1919,  Stats,  and 
Amdts.  1919,  p.  292.    In  effect  July  22,  1919. 
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§  1133.    ESTABLISHMENT  OF  SPECIAL  ELECTION  PRECINCTS.    The 

board  or  governing  body  charged  with  the  conduct  of  carrying  on  any  of  the 
elections  mentioned  in  section  one  thousand  forty-four  of  this  code  may  pre- 
cinct, or  subdivide,  the  municipality  or  territory  within  which  such  election  is 
to  be  held,  into  special  election  or  consolidated  election  precincts,  for  the  hold- 
ing  of  such  elections,  and  change  and  alter  such  precincts  for  such  elections,  as 
often  as  occasion  may  require.  In  establishing  such  election  precincts  referred 
to  in  this  section,  such  board  or  governing  body  having  control  of  such  elections 
may  consolidate  the  precincts  to  a  number  not  exceeding  six  for  each  special 
election  or  consolidated  election  precinct,  and  shall  number  such  precincts  so 
established,  consecutively,  and  each  precinct  so  established  shall  for  the  pur- 
pose of  such  election  be  known  by  the  number  so  designated. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  662, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  62;  amended  April  28,  1915,  Stats, 
and  Amdts.  1915,  p.  294;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1230. 
In  effect  July  27,  1919. 


CHAPTER  V. 

BOAEDS  OF  ELECTION. 

1 1142.  Boards  of  election,  bow  appointed. 

ft  1142a.  Digest  of  election  laws. 

ft 1143.  Judges  not  to  be  of  same  political  party.     [Repealed.] 

ft  1144.  Same.    [Appointment  of  board  by  electors,  when.]     [BepealedL] 

ft  1145.  Inspectors  of  election — Powers  of. 

§  1146.  Judges  and  clerks  may  administer  oaths. 

§  1147.  Clerks.     [Repealed.] 

ft  1148.  Board  and  clerks  to  be  sworn. 

§  1149.  Posting  of  precinct  registers. 

ft  1150.  Copies  not  to  be  torn  or  defaced. 

ft  1151.  Board  of  municipal  elections. 

§  1142.  BOARDS  OF  ELECTION,  HOW  APPOINTED,  (a)  At  each  gen- 
eral election,  and  at  each  election,  where  other  provisions  are  not  made  by  law 
or  charter,  the  election  officers  appointed  for  each  precinct  shall  constitute  a 
board  of  election  for  such  precinct.  Such  board  shall  consist  of  one  inspector, 
two  judges  and  three  clerks ;  provided,  that  in  any  precinct  in  which  the  total 
registration  does  not  exceed  one  hundred  electors  or  at  any  special  election 
where  other  provision  as  to  election  officers  is  not  made  by  law,  the  board 
shall  consist  of  one  inspector,  one  judge  and  two  clerks.  Each  of  such  officers 
shall  be  a  registered  qualified  elector  of  the  precinct  for  which  he  is  appointed 
and  in  which  he  acts  and  shall  serve  only  in  such  precinct;  provided,  that  in 
the  case  of  consolidated  election  precincts  the  election  officers  appointed  there- 
for and  who  act  therein  shall  be  registered  qualified  electors  of  one  of  the  pre- 
cincts of  which  such  consolidated  precinct  is  composed. 

(b)  [Appointment  of  election  board.]  The  board  of  supervisors,  or  other 
board  having  charge  or  control  of  elections  in  each  of  the  counties,  and  cities 
and  counties,  must,  at  least  thirty  days  prior  to  an  election,  issue  its  order 
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appointing  the  members  of  the  several  boards  of  election  unless  otherwise  pro- 
vided herein  or  by  law. 

(c)  '[Failure  to  appoint,  procedure  on.]  If  the  election  officers  for  any  pre- 
cinct, or  the  polling  place  therein,  have  not  been  designated  by  the  fifteenth 
day  prior  to  any  election,  the  county  clerk  or  registrar  of  voters  shall  imme- 
diately appoint  the  election  officers  for  that  precinct,  or  designate  the  polling 
place  therein,  as  the  case  may  require. 

(d)  [Failure  to  serve  as  election  officer.]  Any  person  who,  having  been 
regularly  appointed  as  an  election  officer,  shall  without  lawful  excuse  fail  to  act 
as  such,  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  not  to  exceed  one 
hundred  dollars  or  by  imprisonment  in  the  county  jail  not  to  exceed  thirty  days 
or  by  both  such  fine  and  imprisonment. 

[Election  officer  not  liable  to  penalty  for  serving  on  board.]  Any  person 
serving  as  an  election  officer  at  any  election,  shall,  on  the  day  of  such  election, 
be  entitled  to  absent  himself  from  any  service  or  employment  in  which  he,  or 
she,  is  then  engaged  or  employed ;  and  such  voter  shall  not,  because  of  so  absent- 
ing himself,  or  herself,  be  liable  to  any  penalty,  nor  shall  any  deduction  be 
niade  on  account  of  such  absence,  from  his  or  her  usual  salary  or  wages,  nor 
shall  such  person  be  suspended  or  discharged  from  any  service  or  employment 
because  of  so  absenting  himself  or  herself.  In  appointing  election  officers 
preference  shall  sq  far  as  possible  be  given  to  any  person,  otherwise  qualified, 
who  has  passed  a  civil  service  examination  involving  a  test  for  a  clerical  posi- 
tion, or  who  has  previously  rendered  satisfactory  service  as  an  election  officer 
if  otherwise  qualified. 

[Application.  Form.]  Any  person  may  file  an  application  for  the  posi- 
tion  of  an  election  officer  on  blanks  prepared  by  the  officer  in  charge  of  regis- 
tration, which  shall  be  substantially  as  follows : 

APPLICATION  TO  SERVE  AS  ELECTION  OFFICER. 

State  of  California,   1 
County  of f 

My  name  in  full  is ; 

My  actual  residence  is ; 

My  age  is ;  my  occupation  is ; 

I  am  employed  at ; 

(Give  place  of  employment.) 

I  am  not,  and  have  not  been,  within  the  last  ninety  days,  employed  in  any 
capacity,  other  than  that  of  election  officer  or  as  a  clerk  engaged  in  the  regis- 
tration of  voters,  by  the  county,  city  and  county,  or  incorporated  city  or  town 
in  which  I  now  reside. 

I  have acted  as  an  election  officer  at  an  election 

( If  applicant  has  previously  acted  as  an  election  officer  state  the  time  and  place 

when  so  acting  and  the  nature  of  the  office  held,  otherwise  insert  the  word 

"not" -after  the  word  "have.") 

an 
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I  have passed  a  civil  service  examination. 

(If  applicant  has  previously  passed  such  examination  state  the  time  and  place 
thereof  and  the  position  for  which  it  was  held,  otherwise  insert  the  word 
"not"  after  the  word  "have.") 

My  experience  in  clerical  work  has  been  as  follows :  (State  briefly)  

For  further  information,  I  would  refer  to  the  following : 


(Names  and  addresses  of  two  or  three  well  known  citizens  of  the  community, 
who  are  acquainted  with  the  qualifications  of  applicant;  to  be  filled  out  if 
applicant  is  not,  through  previous  service  or  otherwise,  already  known  to  the 
appointing  board.) 

I  am  now  registered  as  an  elector  in  this  county  (or  city  and  county). 

I  can  read  and  write  the  English  language  and  all  of  the  matter  written  in 
the  foregoing  answers  is  in  my  own  hand  writing. 


Signature  of  applicant. 

In  a  city  and  county,  the  registrar  of  voters  may  require  such  applications 
to  be  sworn  to  and  such  registrar  or  his  deputy  shall  take  such  oath  without 
charge. 

(e)  [Persons  eligible  as  election  officers.]  No  person  shall  be  eligible  to  act 
as  an  officer  of  election  who  is  not  actually  a  resident  of  the  precinct  in  which 
he,  or  she,  acts  and  a  registered  and  qualified  elector  thereof,  or  who  has, 
within  ninety  days  preceding  such  election,  been  employed  in  any  capacity, 
other  than  that  of  an  election  officer,  or  as  a  clerk  engaged  in  the  registering  of 
electors,  by  the  county,  city  and  county,  or  incorporated  city  and  town  in 
which  he  resides. 

(f )  [Notice  of  appointment.]  Upon  filing  a  list  of  the  names  and  addresses 
of  those  who  have  been  appointed  election  officers  the  county  clerk  or  registrar 
of  voters  shall  immediately  mail  or  deliver  to  each  person  appointed  a  notice 
that  he,  or  she,  has  been  appointed,  stating  therein  the  position  to  which  he  or 
she  has  been  assigned,  and  the  penalty  for  failure  to  serve,  also  such  other 
matter  as  the  county  clerk  or  registrar  of  voters  may  determine.  He  shall 
also  publish  the  names  of  the  election  officers  appointed  and  polling  places 
designated  for  each  election  precinct  in  some  daily  newspaper  published  in  the 
county  or  city  and  county  where  the  election  is  to  be  held,  for  three  succes- 
sive issues,  the  last  publication  to  be  at  least  one  week  before  the  day  such 
election  is  to  be  held.  He  shall  also  mail  or  deliver  to  each  person  appointed 
as  inspector  for  any  precinct  immediately  after  such  appointment  a  notice  of 
the  persons  appointed  to  serve  as  election  officers  in  that  precinct. 

[Form  of  notice  of  appointment.]  Said  notice  shall  be  substantially  in  the 
following  form : 
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Office  of  the  county  clerk  (or  registrar  of  voters) 

county  of 

NOTICE  TO  ELECTION  OFFICERS. 

To : . . .,  inspector  for precinct. 

The  polling  place  for  the precinct  at  the  election  to  be  held  on 

the day  of is 

and  the  board  of  election  for  said  precinct  is  composed  of 

the  following  persons : 

Position.  Name.  Address. 


Ton,  as  inspector,  must,  before  the  polls  are  opened,  see  that  each  of  these 
persons  have  taken  the  oath  required  by  law  and  that  no  person  is  permitted 
to  act  as  election  officer  unless  he  or  she  has  taken  such  oath  and  actually 
resides  in  the  precinct  and  is  registered  as  an  elector  thereof  and  is  not  and  has 
not  been  employed  in  any  capacity,  other  than  that  of  election  officer,  or  as 
clerk  engaged  in  the  registering  of  electors,  within  ninety  days  of  the  election, 
by  the  county  or  city  and  county  or  by  the  incorporated  city  and  town  in  which 
he,  or  she,  resides.  If  any  of  these  persons  is  not  qualified  to  aet  or  in  case  any 
of  them  do  not  appear  at  the  opening  of  the  polls,  the  qualified  electors  present, 
including  members  of  the  board,  shall  appoint  in  his  or  her  place  one  who  is 
qualified  who  shall  take  the  required  oath  of  office  which  will  be  found  set 
forth  in  the  poll  list. 


County  clerk  (or  other  official). 

[Oath  of  office  of  inspector.]  Accompanying  said  notice  shall  be  an  oath  of 
office  in  blank  which  shall  be  immediately  sworn  to  by  the  inspector  free  of 
charge  before  any  officer  authorized  to  administer  oaths,  and  before  performing 
any  of  the  duties  required  of  him,  and  which  oath  shall  be  returned  to  the  county 
clerk  or  registrar  of  voters  within  twenty-four  hours  after  receipt  thereof. 
Said  oath  shall  be  substantially  in  the  following  form : 

State  of  California,  1 

County  of / 

I  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  I  will  support  the 
constitution  of  the  United  States  and  the  constitution  of  the  state  of  California, 
and  that  I  will  faithfully  discharge  the  duties  of  the  office  of  inspector  on  the 
board  of  election  for precinct  according  to  the  best  of  my  ability. 


Subscribed  and  sworn  to  before  me  this day  of 191, 

(Name  and  designation  of  official  before  whom  taken.) 
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(g)  [Oath  of  office  of  election  board.]  On  the  day  of  election  and  before 
entering  upon  the  performance  of  their  duties,  each  of  the  other  election  officers 
shall  take  a  similar  oath  before  said  inspector,  or  in  case  he  is  not  present, 
before  any  other  of  themselves,  each  of  whom  is  for  this  purpose  authorized  to 
administer  an  oath.  Such  oaths  shall  be  taken  and  subscribed  upon  a  form 
which  shall  be  provided  for  that  purpose  in  the  poll  list  for  that  precinct. 

(h)  [Persons  eligible  as  members  of  election  board.]  No  person  shall  be 
eligible  to  act  as  a  member  of  any  election  board  who  can  not  read  and  write 
the  English  language,  nor  shall  any  person  be  appointed  an  election  officer  or 
act  as  such  who  is  not  at  the  time  in  every  respect  qualified  to  act  as  such  elec- 
tion officer,  except  as  hereinbefore  provided,  nor  shall  any  person  so  appointed 
serve  as  such  until  he  has  taken  the  oath  required. 

[Extra  duties.]  The  inspector,  judges  and  clerks  upon  each  board  of  elec- 
tion shall  distribute  the  extra  duties  devolving  upon  such  board  of  election,  in 
addition  to  their  own  duties,  in  such  a  manner  as  they  themselves  shall  deem 
most  advantageous,  and  such  extra  duties  assigned  to  the  several  officers  or 
clerks  of  boards  of  election  by  other  sections  of  this  code  shall  be  performed 
by  the  members  of  each  board  as  the  said  duties  have  been  distributed  in 
accordance  with  this  provision. 

[Canvassing  ballots.]  Not  more  than  two  members  of  any  board  of  election 
shall  be  absent  from  the  polling  place  at  any  one  time.  Such  board  of  elec- 
tion shall  canvass  the  votes  for  such  precinct,  and  must  be  present  at  the  clos- 
ing  of  the  polls.  The  members  of  said  board  shall  relieve  each  other  in  the 
duties  of  canvassing  the  ballots,  which  may  be  conducted  by  at  least  four  mem- 
bers of  the  board ;  provided,  that  there  shall  always  be  two  members  simultane- 
ously keeping  the  tally  sheets,  and  always  two  members  looking  at  the  vote  on 
the  ballot  from  which  one  of  said  two  members  is  reading;  and  provided, 
further,  that  the  final  certificate  shall  be  signed  by  a  majority  of  the  whole. 

(i)  [Powers  and  duties  of  registrar  of  voters.]  In  any  city  and  county 
having  a  registrar  of  voters  all  preliminary  or  other  lists  of  persons  qualified 
to  act  as  election  officers  and  all  appointments  of  election  officers  shall  be  made 
by  said  registrar  of  voters  and  he  shall  have  power  to  excuse  persons  appointed 
from  serving  whenever  he  is  satisfied  any  such  person  ought  to  be  excused,  and 
to  substitute  new  appointees  in  all  cases  when  any  person  appointed  shall  be 
excused  or  found  disqualified  or  deemed  incompetent  down  to  a  time  when  said 
registrar  of  voters  shall  send  a  final  or  amended  list  of.  such  election  officers  to 
the  inspector,  for  the  precinct,  which  list  shall  be  the  registrar's  final  order  of 
appointment  for  such  precinct;  such  appointments  shall  be  in  the  form  pre- 
scribed in  subdivision  (f )  of  this  section,  and  in  addition  shall  have  at  the  head 
thereof  the  words  in  capitals  "Pinal  precinct  list  of  election  officers." 

In  a  city  and  county  having  such  a  registrar  of  voters  he  may  require  in- 
spectors of  election  who  have  been  appointed,  to  take  the  oath  of  office  at  the 
office  of  said  registrar  of  voters  at  least  ten  days  before  the  day  of  election,  and 
if  such  inspector  shall  refuse  or  fail  to  so  take  such  oath  of  office  said  registrar 
may  substitute  and  appoint  an  inspector  and  administer  such  oath  of  office  to 
such  newly  appointed  inspector.    In  a  city  and  county  the  publication  of  the 
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list  of  election  officers  referred  to  in  this  section,  may,  in  the  discretion  of  the 

registrar  of  voters,  be  made  only  once. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  21;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  425; 
March  28,  1896,  Stats,  and  Amdts.  1895,  p.  302;  March  9,  1899,  Stats, 
and  Amdts.  1899,  p.  85;  March  13,  1903,  Stats,  and  Amdts.  1903,  p.  133; 
April  12,  1911,  Stats,  and  Amdts.  1911,  p.  891;  June  14,  1913,  Stats,  and 
Amdts.  1913,  p.  1165;  May  26,  1915,  Stats,  and  Amdts.  1915,  p.  851;  May 
7,  1919,  Stats,  and  Amdts.  1919,  p.  333.    In  effect  July  22,  1919. 


ELECTION  OFFICERS. 

1.  Construction  of  section — Composition  of 

board. 

2.  Same — Inapplicable    to    municipal    elec- 

tions. 

3.  Employment  by  city  does  not  invalidate 

election. 

4,5.  Ineligibility  of  officers,  effect  of. 

6.  Recall  election — Statute  applicable  to. 

7.  Requirement  as  to  signing  of  final  cer- 

tificate. 

8.  Section  does  not  apply  to  municipal  im- 

provement-bond election. 

Aa   to    officer*    of    election,    see    note    82 
Am.  Dec.  752. 

1.    CoMtTvetfon    of    section— Composition 
•f  board. — This  section  as  amended  by  Act 
of  March  20,  1889,  did  not  require  board  of 
precinct    registration    of   San    Francisco    to 
be  composed   of  four  persons,   viz.    two   in- 
spectors and   two  Judges,   instead   of   three 
persons,    to    wit,    one    Inspector    and    two 
Judges,   as   provided   by   Act   of   March    18, 
1878.     The  Act  of  March  20,  1889,  made  no 
change,  and  did  not  purport  or  attempt  to 
make    any    change,    of    persons    who    had 
charge   of   registration   of  voters.    It   dealt 
mainly  and  almost  exclusively  with  matter 
of  holding  elections,  and  so  far  as  it  pro- 
vided for  any  change  of  officers  at  all,  that 
change  related  entirely  to  those  who  were 
to  take  charge  of  election  on  day  of  elec- 
tion, and  not  to  board  of  precinct  registra- 
tion.— Meyers    v.    Pond,    86    Cal.    64,    67,    24 
Pac  808. 


2.     Smme   —  Inapplicable     to     municipal 

elections. — Mandamus  will  not  lie  to  compel 
the  board  of  election  commissioners  of  the 
rity  of  Oakland  to  appoint  election  officers 
for  a  municipal  election  to  be  held  therein 
in  the  manner  provided  by  section  1142  of 
the  Political  Code.  That  section  Ib  not  ap- 
plicable to  such  election,  in  view  of  the 
provisions  of  sections  1044  and  1151. — 
Booth   v.    Mott,    169   Cal.    677,   147    Pac.    953. 

Aa  to  section  not  applying  to  municipal 
ImproTenment-bond  election,  see  par.  8,  this 
note. 


3.     Eaanloyment  by  city  does  not  Invali- 
date  election. — The    fact   that   members    of 


the  election  board  had  been  employed  by 
the  city  less  than  ninety  days  before  elec- 
tion does  not  render  the  election  Invalid. 
Clark  v.  Manhattan  Beach,  175  Cal.  637, 
1  A.  L.  R.  1582,  166  Pac.  806. 

See,  also,  note  1  A.  L  R.  1585. 

Aa  to  result  of  election  na  affected  by 
lack  of  title,  or  by  defective  title,  of  elec- 
tion officer*,  see,  note,  1  A.  R.  L.  1535. 

4.  Ineligibility    of    officer*,    effect    of. — 

Ineligibility  of  election  officers,  who  were 
at  least  de  facto  officers,  will  not  invali- 
date election  in  absence  of  any  showing  of 
fraud  and  when  it  1b  manifest  that  no  In? 
Jury  resulted  therefrom. — McCarthy  v.  Wil- 
son,  146   Cal.   823,    328,   82  Pac.   243. 

5.  Conceding  that  certain  members  of 
election  board  were  ineligible  to  act  there- 
on for  reason  that  they  had  been  county 
or  township  officers  within  ninety  days  next 
preceding  election,  yet,  where  they  did  act, 
they  were  at  least  de  facto  officers  of  elec- 
tion, and,  as  such,  their  acts  were  valid,  in 
absence  of  fraud,  even  though  they  did  hot 
possess  all  qualifications  requisite  for  of- 
fice. Certainly  no  principle  of  law  would 
warrant  disfranchisement  of  voters  of  pre- 
cinct on  ground  of  such  ineligibility. — Mc- 
Carthy v.  Wilson,  146  Cal.  323,  328,  82  Pac. 
243. 

6.  Recall  election— Statute  applicable  to. 

— Under  the  provisions  of  the  charter  of  the 
city  of  Oakland,  section  1142  of  the  Politi- 
cal Code,  determining  the  qualifications  and 
method  of  appointment  of  the  officers  of 
election  boards,  applies  to  recall  elections 
held  under  such  charter. — Vincent  v.  Mott, 
163    Cal.    342,   126    Pac.    346. 

7.  Requirement  aa  to  signing  of  final 
certificate.  —  This  section  allows  members 
of  election  board  to  relieve  one  another 
in  duty  of  canvassing  vote,  but  requires 
final  certificate  to  be  signed  by  majority 
of  whole. — People  v.  Eagan,  116  Cal.  287, 
290,    48   Pac.   120. 

8.  Section  doea  not  apply  to  municipal 
Improvement-bond  elections.  —  The  above 
section  has  no  application  to  municipal 
elections  on  the  question  of  the  issuance 
of  bonds  for  improvements. — Clark  v.  City 
of  Manhattan  Beach,  175  Cal.  637,  1  L.  R.  A. 
1532,  166  Pac.  806. 


§  1142a.  [DIGEST  OF  ELECTION  LAWS.]  On  or  before  the  first  day  of 
January  of  each  even-numbered  year,  the  secretary  of  state  and  the  attorney 
general  shall  prepare  a  brief  digest  of  elections  laws  in  so  far  as  such  laws 
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affect  the  duties  of  election  officers  daring  the  casting  and  the  canvassing  of 
the  vote,  and  the  secretary  of  state  shall  send  a  copy  of  said  digest  to  each 
county  clerk  or  registrar  of  voters  in  each  county  or  city  and  county.  Such 
digest  shall  be  in  such  form  as  will  readily  indicate  to  election  officers  the  sub- 
stance of  such  provisions  of  the  Political  Code  or  other  election  laws  as  they 
may  find  it  most  important  to  know  in  the  performance  of  their  duties,  and 
shall  contain  in  each  case  a  reference  to  the  section  of  the  said  code  or  laws, 
by  reference  to  which  further  examination  of  said  provisions  may  be  made.  A 
copy  of  this  digest,  together  with  such  further  instructions  as  the  county  clerk 
or  registrar  of  voters  may  desire  to  make,  shall  be  prepared  by  him  and  fur- 
nished to  each  election  officer  at  the  time  of  his  appointment  according  to  the 
provisions  of  section  one  thousand  one  hundred  forty-two  of  this  code. 

History:  Enactment  approved  May  26,  1915,  Stats,  and  Amdts.  1915, 
p.  856.  Amendment  approved  May  6,  1919,  Stats,  and  Amdts.  1919,  p. 
292.    In  effect  July  22,  1919. 

§1143.    JUDGES  JTOT  TO  BE  OF  SAME  POLITICAL  PARTY.    [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  April  28, 1915,  Stats,  and 
Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

'§  1144.    SAME.    [APPOINTMENT  OF  BOARD  BY  ELECTORS,  WHEN.] 

[Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  22;  repealed  May  26,  1915,  Stats,  and  Amdts.  1915, 
p.  856.    In  effect  August  8,  1915. 

§1145.  INSPECTORS  OF  ELECTION.  POWERS  OF.  The  inspectors 
may: 

1.  Administer  all  oaths  required  in  the  progress  of  an  election. 

2.  Appoint  judges  and  clerks,  if,  during  the  progress  of  an  election,  any 

judge  or  clerk  ceases  to  act  or  becomes  incapacitated  from  acting. 

History:  Enacted  March  12,  1872;  amended  March  20,  1883,  Stats, 
and  Amdts.  1889,  p.  425;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1444. 

§  1146.  JUDGES  AND  CLERKS  MAY  ADMINISTER  OATHS.  Any  mem- 
ber  of  the  board,  or  either  clerk  thereof,  may  administer  and  certify  oaths 
required  to  be  administered  during  progress  of  an  election. 

History:   Enacted  March  12, 1872.  - 

§1147.    GLERKS.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  80;  repealed  March  20,  1889,  Stats,  and 
Amdts.  1889,  p.  425. 

§  1148.  BOARD  AND  GLERKS  TO  BE  SWORN.  Before  opening  the  polls, 
each  member  of  the  board  and  each  clerk  must  take  and  subscribe  an  oath  to 
faithfully  perform  the  duties  imposed  upon  them  by  law.  Any  elector  of  the 
township  may  administer  and  certify  such  oath. 

History:   Enacted  March  12,  1872. 
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1.    Failure  to  take  oath,  effect  of. — Mere  As  to  city  election*,  see,  post,  8  4369  and 

failure  of  officers  of  election   to  take  oath       note, 
prescribed   does    not    invalidate    election.— 
Whipley  T.  McKune,  12  Cal.   352,   361. 

§1148.    POSTING  OF  PRECINCT  REGISTERS.    Before  opening  the  polls 

the  board  must  post  in  separate  convenient  places,  at  or  near  the  polling  place 

and  easy  of  access  to  the  electors,  not  less  than  four  of  the  copies  of  the  index 

to  the  book  of  affidavits  of  registration  furnished  for  that  precinct. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  22;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  195; 
May  26,  1915,  Stats,  and  Amdts.  1915,  p.  846.    In  effect  August  8,  1915. 

§1160.  COPIES  NOT  TO  BE  TORN  OR  DEFACED.  The  copies  so  posted 
must  be  maintained  during  the  whole  time  of  voting,  and  must  not  in  any  man- 
ner be  torn  or  defaced. 

History:   Enacted  March  12,  1872. 

§  1151.  BOARD  FOR  MUNICIPAL  ELECTIONS.  The  city  council  or  other 
board  having  charge  and  control  of  the  elections  of  any  municipality  shall 
appoint  a  board  of  election  for  each  election  or  consolidated  election  precinct, 
to  consist  of  one  inspector,  two  judges  and  three  clerks  for  each  municipal  elec- 
tion provided  for  by  section  one  thousand  forty-four  of  this  code,  held  within 
that  municipality,  and  the  board  of  supervisors  or  other  board  having  charge 
or  control  of  elections  shall  appoint  a  board  of  election  to  consist  of  one 
inspector,  one  judge  and  two  clerks  for  every  other  election  provided  for  by 
said  section,  who  shall  apportion  among  themselves  the  work  required  in  the 
conduct  of  such  election  within  their  respective  election  precincts ; 

[Under  freeholders9  charter.]  provided,  that  at  any  nominating  or  general 
municipal  election  held  under  the  provision  of  a  freeholders'  charter,  the 
board  or  governing  body  charged  with  the  conduct  of  such  elections,  may  by 
majority  consent,  appoint  a  board  of  elections  for  each  election  precinct,  to  con- 
sist of  one  inspector,  one  judge  and  two  clerks.  The  members  of  such  board 
shall  be  appointed,  and  when  appointed  shall  act,  as  provided  for  by  section 
one  thousand  one  hundred  forty-two  of  this  code. 

[One  poll-list,  etc.]  But  one  poll-list,  one  tally  list  and  one  copy  of  such 
tally  list,  as  provided  for  in  section  one  thousand  two  hundred  sixty-one  of  this 
code,  need  be  kept,  and  but  one  book  of  original  affidavits  of  registration  need 
be  furnished  for  use  at  each  precinct,  which  shall  be  returned  to  the  proper 
officers  with  the  official  returns  in  the  manner  provided  for  the  returns  at  a 
general  election. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  663; 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  62;  amendment  approved  May  26, 
1915,  Stats,  and  Amdts.  1915,  p.  856;  May  7,  1919,  Stats,  and  Amdts. 
1919,  p.  888.    In  effect  July  22,  1919. 
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CHAPTER  VL 


OPENING  AND  CLOSING  OF  THE  POLLS. 

1 1160.  Time  of  opening  and  closing  the  polls. 

1 1161.  Recess.     [Repealed.] 

i  1162.  Ballot-box  to  be  exhibited. 

1 1163.  Proclamation  at  opening  the  polla. 

1 1164.  Proclamation  at  closing  the  polls. 

§1160.  TIME  OF  OPENING  AND  CLOSING  THE  POLLS.  The  polla  must 
be  opened  at  six  o'clock  a.  m.  of  the  day  of  election,  and  must  be  kept  open 
until  seven  o  'clock  p.  m.  of  the  same  day,  when  the  polls  shall  be  closed,  except 
as  provided  in  section  eleven  hundred  and  sixty-four  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874  Code 
Amdts.  1873-4,  p.  22;  March  8,  1876,  Code  Amdts.  1875-6,  p.  25;  March 
15,  1887,  Stats,  and  Amdts.  1886-7,  p.  149;  March  20,  1889,  Stats  and 
Amdts.  1889,  p.  425;  March  20,  1899,  Stats,  and  Amdts.  1899  p  134- 
March  1,  1907,  Stats,  and  Amdts.  1907,  p.  81,  Kerr's  Stats  and  Amdts' 
1906-7,  p.  63;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  604*  May  22* 
1913,  State,  and  Amdte.  1913,  p.  219.    In  effect  August  10,  1913. 

OPENING  AND  CLOSING  POLLS. 

1.  Election  must  be  held  in  substantial  con- 

formity with  law. 

2.  Hour  of  closing — Elections  in  city. 

3,  4.  Malconduct  on  part  of  election  officers. 

5.  Mandatory  provisions  to  be  liberally  con- 
strued. 

6-  8.  Opening  polls,  slight  delay  in,  effect  of. 

9.  Polls  to  be  kept  open  as  prescribed  by 
law. 

10.  Rule  as  to  directory  provisions. 

As  to  closing  poll*  too  soon,  see  note  90 
Am.  St.  Rep.  79. 

A»  to  effect  of  Irregularities  concerning 
polling-places,    see    note    90    Am.    St.    Rep. 

75-78. 

A»  to  failure  to  close  polls  on  time,  see 

note  90  Am.  St.  Rep.  79. 

.    As  to  failure  to  open  polls  In  certain  pre- 
cincts, see  note  90  Am.  St.  Rep.  77. 

As  to  opening;  and  closing;  polls  In  a  road 
division  tax  election,  see,  post,  8  2756  and 
note. 

As  to  time  of  election  and  of  opening:  and 
closing;  polls,  see  note  83  Am.  Dec.  751. 

1.  Election  most  be  held  In  substantial 
conformity  with  law. — Neither  notice  of 
election  nor  any  other  proceedings  must 
contravene  provisions  of  general  election 
law.  The  giving-  of  prescribed  notice  is 
material,  and  time  at  which  election  will 
be  held  is  required  to  be  stated  in  notice, 
and  election  must  be  held  in  all  respects 
as  nearly  as  practicable  in  conformity  with 
general  election  laws  specifying  time  and 
place  of  holding  election.     If  election  does 
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not  conform  with  general  election  law  as 
to  time,  election  is  illegal. — People  v.  Seale, 
52  Cal.  71,  72,  620,  621. 

2.     Hour   of    closing — Elections    In   cities. 

— Purpose  of  Act  of  1883  was  to  make  hours 
of  election  in  municipalities  uniform  with 
hours  in  state  elections.  At  that  time 
this  code  section  1160  required  polls  to  be 
kept  open  until  sunset,  but  by  this  section 
as  amended  in  1889  requirement  was  that 
polls  must  be  kept  open  until  5  o'clock  on 
afternoon  of  day  of  election;  but  as  It  was 
not  purpose  of  Act  of  1883  to  incorporate 
this  code  section  1160  into  that  act,  when 
hour  of  closing  general  elections  was 
changed  to  five  o'clock  p.  m„  It  necessarily 
changed  hour  of  closing  municipal  elec- 
tions; and  it  was  proper,  after  Act  of  1889, 
to  close  polls  at  5  o'clock  p.  m.  at  an  elec- 
tion held  in  city  for  bond  issue. — Hammond 
v.  San  Leandro,  135  Cal.  450,  454,  67  Pac. 
692. 

S.  Malconduct  on  part  of  election  ott- 
eer»* — Conduct  of  persons  acting;  as  officers 
of  election  In  opening  polls  and  holding 
election  at  distance  of  three  miles  from 
place  appointed  by  proper  authority  is 
without  any  Just  excuse  and  unauthorized, 
and  in  that  respect  is  malconduct  on  their 
part  within  meaning  of  statute. — Knowles 
v.  Yeates,  31  Cal.  82,  92. 

4.  Where  polls  of  election  precinct  were 
open  until  about  10  o'clock,  and  board 
took  adjournment  for  dinner,  taking  bal- 
lot-box with  them,  and  leaving:  materials, 
ballots,  and  other  things  in  poll-room,  and 
there  were  bystanders  about  polla  at  time 
officers  went  away  to  dinner  to  house  about 
one  hundred  yards  from  polling/.piace,  pro- 
visions  of   law   are   substantially    violated. 
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and  votes  cast  thereat  must  be  rejected,  al- 
though no  person  was  deprived  of  voting; 
because  polls  were  not  opened  earlier. — 
Tebbe  v.  Smith,  108  Cal.  101,  111,  113,  49 
Am.  8t  Rep.   68,   41   Pao.   454,   29   L  R.  A. 

m. 

5.    Mandatory  provision*  to  be  liberally 

Mastraed.  — -  Admit  ting"     that    provision    of 
this  section   that  polls   were   to  be   opened 
at  sunrise  on  morning  of  day  of  election  is 
mandatory  yet  even   mandatory   provisions 
of  election    law    are    to    be    liberally    con- 
strued.    How    is    time    of    sunrise,    within 
meaning;  of  statute,   to  be  determined?     If 
by  observation  of  appearance  of  sun's  disk 
above   horison    of    polling- place,    then    oc- 
currence of  clouds  or  fog-  must  make  legal 
time   to    open    poll    matter    of    guess.      If 
polling-place    is    in    valley    among    moun- 
tains it  may  be  sunrise   upon  neighboring 
summits    while    it    is    yet    shadow    within 
nlley.    If  time  is  to  be  fixed  by  reference 
to  almanac,   then,   since   in   month    of   No- 
vember aun   rises  later  or  earlier,   accord- 
ing as  we   reckon   north   or   south'  of   any 
point,   accuracy    can    be    attained    only    by 
consulting  tables  calculated  for  exact  lati- 
tude of  precinct.     These  considerations   il- 
lustrate   difficulty,     perhaps     Impossibility, 
which  may   be   encountered   in   attempt   to 
determine  lawful  time  for  opening  polls  at 
given  precinct.     Therefore  it  must  be,  from 
nature  and  necessity  of  case,   that  legisla- 
ture   Intended     that     some     margin,     even 
though  narrow,  should  be  allowed  for  hon- 
est effort  to  comply   with  Btatute,  and  did 
not  intend  that  vote  of  any  precinct  should 
be    invalidated     because     polls     were     not 
opened  at  very   instant  of  sunrise. — Pack- 
wood  v.  Brownell,  121  Cal.  478,  480,  58  Pac. 
107J. 

C    Opening*  polls,  alight  delay  In,  effect 

•f. — Slight  delay  in  opening  polls  of  pre- 
cinct is  not  such  irregularity  as  will  justi- 
fy throwing  out  of  vote,  if  officers  of  elec- 
tion acted  without  fraudulent  intent,  and 
only  one  Voter  appears  to  have   failed   to 


vote  by  reason  of  such  delay. — Ken  worthy 
V.  Mast,  141  Cal.  268,  271,  74  Pac.  841. 

7.  Slight  delay  in  opening  polls,  ex- 
plained and  excused  by  absence  of  one  of 
officers  and  by  necessity  of  setting  up  the 
booth,  railing,  etc.,  ought  not  to  disenfran- 
chise voters  of  precinct,  in  absence  of  any 
showing  of  actual  Injury.  Delay  in  open- 
ing polls  in  precinct  where  ample  time  is 
still  left  for  receiving  all  votes  is  much 
less  Berious  irregularity  than  premature 
closing  of  polls,  and  yet  It  would  scarcely 
be  contended  that  an  entire  precinct  should 
be  thrown  out  because  poll  was  closed  at 
4  o'clock,  or  even  earlier,  if  at  same  time 
it  appeared  that  every  registered  voter  had 
deposited  his  ballot  before  closing. — Pack- 
wood  v.  Brownell,  121  Cal.  478,  481,  68  Pac. 
1079. 

8.  A  delay  of  ten  minutes  in  opening  the 
polls  is  trivial,  without  injury  to  any  voter, 
and  does  not  affect  the  validity  of  the  elec- 
tion.— Clarke  v.  City  of  Manhattan  Beach, 
175  CaL  687,  1A.LR.  1632,  166  Pac.  806. 

9.  Polls  to  be  kept  open  as  prescribed  by 
law. — Election  held  to  impose  school  tax  In 
school  district  is  illegal  unless  held  in  strict 
conformity  with  law,  In  that  polls  must  be 
kept  open  as  prescribed  by  law. — People  v. 
Seale,  52  Cal.  71,  72,  620.  621. 

10.  Rule    as    to    directory    provisions.— > 

Rule  as  to  directory  provisions  applies  only 
to  minor  and  unsubstantial  departures 
therefrom.  There  may  be  such  radical 
omissions  or  failures  to  comply  with  essen- 
tial terms  of  directory  provisions  as  will 
lead  to  conclusive  presumption  that  injury 
must  have  followed.  Substantial  compli- 
ance with  terms  of  directory  provisions  Is, 
after  all,  required.  And  such  substantial 
compliance  is  not  had  by  strictly  following 
some  provisions  while  essentially  falling  to 
observe  others.  There  must  be  reasonable 
observance  of  all  prescribed  conditions. — 
Tebbe  v.  Smith,  108  Cal.  101,  111,  49  Am. 
St  Rep.  68,  29UR.A.  678,  41  Pac.  464. 


§1161.    RECESS.    [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  30,  1874,  Code 
Amdta.  1873-4,  p.  23. 

§  1162.  BALLOT-BOX  TO  BE  EXHIBITED.  Before  receiving  any  ballots 
the  board  must,  in  the  presence  of  any  persons  assembled  at  the  polling-place, 
open  and  exhibit  and  close  the  ballot-box;  and  thereafter  it  must  not  be 
removed  from  the  polling-place  or  presence  of  the  bystanders  until  all  the  bal- 
lots are  counted,  nor  must  it  be  opened  until  after  the  polls  are  finally  closed. 

History:   Enacted  March  12,  1872. 

Aji  to  removal  of  ballot-box   from  poll**   place   or   preaence   of   bystaaders,  see,   ante, 
1 1160  and  note. 
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§  1163.  PROCLAMATION  AT  OPENING  THE  POLLS.  Before  the  board 
receive  any  ballots,  they  must  cause  it  to  be  proclaimed  aloud  at  the  place  of 
election  that  the  polls  are  open. 

History:   Enacted  March  12,  1872. 

§1164.  PROCLAMATION  AT  CLOSING  THE  POLLS.  When  the  polls  are 
closed  that  fact  must  be  proclaimed  aloud  at  the  place  of  election;  and  after 
such  proclamation,  no  ballot  must  be  received ;  provided,  however,  that  if  at 
the  hour  of  closing  there  are  any  other  voters  in  the  polling  place,  or  in  line  at 
the  door,  who  are  qualified  to  vote  and  have  not  been  able  to  do  so  since 
appearing,  the  polls  shall  be  kept  open  a  sufficient  time  to  enable  them  to  vote. 
But  no  one  who  shall  arrive  at  the  polling  place  after  seven  o'clock  in  the  after- 
noon shall  be  entitled  to  vote,  although  the  polls  may  be  open  when  he  arrives. 

History:  Enacted  March  12,  1872;  amended  March  20,  1899,  Stats, 
and  AmdU.  1899,  p.  134;  March  20,  1909,  Stats,  and  Amdts.  1909,  p. 
694;  May  22,  1913,  Stats,  and  Amdts.  1913,  p.  219.  In  effect  August 
10, 1913. 


CHAPTER  VIL 

POLL-LISTS. 

1 1174.  Form  of  poll-  and  tally-lists. 
( 1175.  Want  of  form  not  to  vitiate. 

§  1174.    FORM  OF  POLL-  AND  TALLY-LISTS.    The  following  is  the  form 
of  poll-lists  and  tally-lists  to  be  kept  by  boards  and  clerks  of  election. 

Poll-lists  of  the  election  held  in  the  precinct  of ,  in  the  county  of , 

on  the day  of ,  in  the  year  A.  D.,  one  thousand  eight  [nine]  hundred 

and .    A  B,  C  D,  and  E  F,  judges,  and  O  H,  J  K,  clerks  of  said  election, 

were  respectively  sworn  (or  affirmed),  as  the  law  directs,  previous  to  their 
entering  on  the  duties  of  their  respective  offices. 


NUMBER  AND  NAME  OF  ELECTORS  VOTING. 

No. 

Name. 

No. 

Name. 

1 
2 

AB 
CD 

3 
4 

EF 
OH 

We  hereby  certify  that  the  numbers  of  electors  voting  at  this  election 

amounts  to • 

Attest : 

G  H,  A  B, 

J  K,  CD, 

Clerks.  E  F, 

Board  of  election. 


Tf «.  II.  eh.  VII.]        FORM  OF  POLL-LI  ST—WANT  OF,  WILL  NOT  VITIATE. 


§1175 


Tally-lists.    Names  of  persons  voted  for,  and  for  what  office,  containing  the 
number  of  votes  given  for  each  candidate : 


Governor. 

Representative 

in 

Congress. 

Members  of 
the  Legislature. 

Senate. 

Assembly. 

"We  hereby  certify  that  A  B  had 
votes  for  governor;  that  E  F  had  — 
G  H, 
J  K, 
Clerks. 


—  votes  for  governor,  and  C  D  had 

votes  for  representative  in  congress,  etc. 

A  B, 
C  D, 
E  F, 
Board  of  election. 


History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  23. 


1.  Party  affiliation  of  person  voted  for 
ist  not  required  to  be  stated  by  this  section. 
All  that  is  required  is  list  of  all  persons 
voting  and  the  number  of  votes  cast  for 
each  person  voted  for,  and  whatever  else 
it    may   contain  is  extra- official,  and   of  no 


more  conclusive  force  than  any  other  ex- 
tra-official act.  —  Independence  League  v. 
Taylor,  155  Cal.  294,  297,  100  Pac.  860. 

As  to   Irregularities,   and  certification   of 
result,  see,  ante,  §  1041  and  note. 


§  1176.  WANT  OF  FORM  NOT  TO  VITIATE.  No  list,  tally,  paper,  or  cer- 
tificate returned  from  any  election,  must  be  set  aside  or  rejected  for  want  of 
form,  nor  on  account  of  its  not  being  strictly  in  accordance  with  the  direc- 
tions of  this  title,  if  it  can  be  satisfactorily  understood. 


§1186 


PRINTING  BALLOTS,  ETC.— TO  BE  AT  PUBLIC  EXPENSE. 


[Pt.III. 


CHAPTER  Vm. 


ELECTION  TICKETS  AND  BALLOTS. 


1 1185.    Ballots  and  other  printing  to  be  at       S  1197b. 
public  expense.  §  1198. 

§  1186.  Conventions  may  nominate  candidates  S  1199. 
[for  public  office].     [Repealed.]  f  1200. 

$  1187.     Nominations,  how  certified,  and  what 

certificate  to  contain.     [Repealed.]       §  1201. 

{1188.  Nomination  of  candidate  otherwise  fi  1202. 
than  by  primary  election.  § 1203. 

1 1189.     When    certificates    [of    nomination]       ( 1204. 
are  to  be  filed  for  state  and  county- 
offices.     [Repealed.]  1 1205. 

(  1190.  No  person  to  recommend  two  candi-  $  1206. 
dates  [or  to  be  a  candidate  for  §  1207. 
two  offices].      [Repealed.]  S  1208. 

f  1191.    Certificates  of  nomination,  to  be  pre- 
served how  long.     [Repealed.]  S 1209. 

{ 1192.  Nomination  papers  must  be  filed  S 1210. 
when. 

$  1193.  Length  of  time  for  preserving  nom-  1 1211. 
ination  papers.  ( 1212. 

(  1194.    Length  of  time  for  keeping  initiative, 
etc.,  petitions. 

1 1195.  Advertising  constitutional  amend-  \  1213. 
ments — Arguments  for  and  against. 

f  1195a.  Same— Pamphlets    regarding    consti- 
tutional    amendments,      initiative       ( 1214. 
measures,  etc. 

$  1195b.  Same — Pamphlets  sent  to  county  fi  1215. 
clerks. 

fi  1196.    County  clerks  to  provide  ballots. 

fi  1197.     One  form  of  ballot  only.  fi  1216. 

fi  1197a.  Initiative  measures  submitted  to  at- 
torney-general. 


Headings  to  petitions. 

Printing  and  binding  of  ballots. 

Number  *of  ballots  to  be  provided. 

Error  [or  omission  in  name  of  can- 
didates; correction]. 

Tickets  to  be  delivered. 

Ballot-clerks  to  be  appointed. 

Ballot-boxes. 

Manner  of  voting — Name  to  be  writ- 
ten on  roster — Challenge. 

How  voter  shall  prepare  his  ballot. 

Occupancy  of  booths. 

Spoiled  ballots. 

Assistance  to  illiterate  voters — Who 
shall  render. 

Removal  of  slip  from  ballot. 

Sample  ballots — Printing  and  distri- 
bution. 

Canvassing  of  votes — Void  ballots. 

Time  for  voting — Two  hours  allowed 
employees  —  No  deduction  from 
wages. 

False  certificates  of  nomination;  de- 
facing or  destroying,  etc,  certifi- 
cates. 

Destruction  of  supplies  and  instruc- 
tion cards  prohibited. 

Secrecy  of  ballot  provided — Elec- 
tioneering, etc.,  within  one  hundred 
feet  prohibited. 

Registrar  of  voters — Duties  of. 


§1186.  BALLOTS  AND  OTHER  PRINTING  TO  BE  AT  PUBLIC  EX- 
PENSE. All  ballots  cast  in  elections  for  public  officers  within  this  state  shall 
be  printed  and  distributed  at  public  expense,  as  hereinafter  provided.  The 
printing  of  general  tickets  and  cards  of  instructions  to  electors  of  each  county, 
and  the  delivery  of  the  same  to  the  election  officers,  shall  be  a  county  charge,, 
the  payment  of  which  shall  be  provided  for  in  the  same  manner  as  the  payment 
of  other  county  expenses;  and  the  printing  and  delivering  of  " municipal  tick- 
ets,' '  and  also  in  case  of  separate  elections  for  city,  city  and  county,  or  town 
officers,  the  printing  and  delivering  of  cards  of  instruction,  shall  be  a  charge 
upon  the  respective  city,  city  and  county,  or* town  in  which  such  "municipal 
tickets' '  and  cards  of  instruction  are  to  be  used,  the  payment  of  which  shall  be 
provided  for  in  the  same  manner  as  the  payment  of  other  city,  city  and  county,, 
or  town  expenses. 

History:    Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  165. 


Tit.  II,  elu  VIII.]  NOMINATION   OF  CANDIDATES.  §§1186-1188 

§  1186.    CONVENTIONS  MAY  NOMINATE  CANDIDATES  [FOB  PUBLIC 

OFFICE.]    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  166;  March  4,  1899  (became  law,  under  constitu- 
tional provision,  without  governor's  signature),  Stats,  and  Amdts.  1899, 
p.  58;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  656,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  63;  repealed  May  1,  1911,  Stats,  and  Amdts.  1911,  p. 
1393. 

§  1187.    NOMINATIONS,  HOW  CERTIFIED,  AND  WHAT  CERTIFICATE 

TO  CONTAIN.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  166;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p. 
591;  repealed  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1393. 

§1188.    NOMINATION    OF    CANDIDATES    OTHERWISE    THAN    BY 
PRIMARY  ELECTION.    A  candidate  for  any  public  office  for  which  no  non- 
partisan candidate  has  been  nominated  at  any  primary  election  may  be  nom- 
inated subsequent  to  said  primary  election,  or  in  lieu  of  any  primary  election,  in 
the  manner  following :  A  nomination  paper  containing  the  name  of  the  candi- 
date to  be  nominated,  with  other  information  required  to  be  given  in  the  nomi- 
nation papers  provided  for  in  the  direct  primary  law  then  governing  primary 
elections,  shall  be  signed  by  electors  residing  within  the  district  or  political 
subdivision  for  which  the  candidate  is  to  be  presented,  equal  in  number  to  at 
least  one  per  cent  of  the  entire  vote  cast  at  the  last  preceding  general  election 
in  the  state,  district  or  political  subdivision  for  which  the  nomination  is  to  be 
made  subject  to  the  restrictions  contained  in  said  direct  primary  law.     The 
provisions  of  said  direct  primary  law  as  therein  applied  to  nonpartisan  offices. 
when  the  nomination  to  be  made  under  this  section  is  for  an  office  for  which 
nominations  are  made  at  the  August  primary  election,  and  the  provisions  of 
that  law  as  therein  applied  to  primaries  other  than  the  August  primary  election 
and  the  May  presidential  primary  election,  when  the  nomination  to  be  made 
under  this  section  is  for  a  municipal  office  or  for  any  office  to  which  that  law 
does  not  apply,  shall  substantially  govern  as  to  the  manner  of  the  appointment 
of  verification  deputies,  the  form  of  nomination  papers  and  the  securing  of 
signatures  thereto,  and  fastening  together  of  sections  of  the  nomination  paper 
containing  such  signatures,  and  the  filing  thereof  with  the  county  clerk,  or  the 
certification  thereto  by  the  county  clerk  and  transmission  thereof  to  the  secre- 
tary of  state  or  to  the  city  clerk  or  secretary  of  the  legislative  body  of  any 
municipality,  as  the  case  may  be,  the  filing  of  the  candidate's  affidavit,  the  pay- 
ment of  a  filing  fee,  and  all  other  things  necessary  to  get  the  name  of  a  candi- 
date under  this  section  upon  the  ballot,  except  that  such  provisions  shall  be 
directed  toward  getting  the  candidate's  name  on  the  ballot  for  a  general  or 
municipal  election  or  a  special  election  and  not  on  the  ballot  for  nomination 
at  a  primary  election.    In  addition  to  the  other  matter  required  to  be  set  forth 
on  the  candidate's  nomination  paper,  it  must  also  be  set  forth  that  each  signer 
thereof  did  not  vote  at  the  primary  election  immediately  preceding  at  which 
a  candidate  was  nominated  for  the  public  office  mentioned  in  said  nomination 
paper;  provided,  that  this  statement  shall  be  omitted  in  case  no  candidate  was 
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NOMINATION  OF  CANDIDATES. 
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nominated  at  said  primary  election  for  the  public  office  mentioned  in  said  nom- 
ination paper. 

Upon  the  filing  of  a  sufficient  nomination  paper  and  affidavit  by  any  candi- 
date nominated  urider  the  provisions  of  this  section  and  the  payment  of  the 
filing  fees  as  hereinbefore  provided,  the  name  of  such  candidate  shall  go  upon 
the  ballot  at  the  ensuing  general  or  municipal  election  according  to  the  provi- 
sions of  section  one  thousand  one  hundred  ninety-seven  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  166;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  303; 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  667,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  64;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  898;  June  14, 
1913,  Stats,  and  Amdts.  1913,  p.  1168;  May  26,  1915,  Stats,  and  Amdts. 
1915,  p.  844;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1336.  In  effect 
July  28,  1917. 


.       NOMINATION  OP  CANDIDATES. 

1    City  council  can  not  be  compelled  to  call 
election  upon  mere  petition. 

2.  Construction  of  section. 

3.  Future  primaries. 

4.  New  party  name. 

5.  Nomination  of  candidates. 

6.  Nominations   duplicated    under   misleading 

party  name. 

7.  Power  of  state  officers  to  strike  names  from 

list  of  candidates — Not  judicial. 

8.  Presentation  of  nomination  papers  too  late. 

9.  Presumption  as  to  valid  nominations. 

A«  to  city  election*,  see,  post,  §  4369  and 
note. 


Ah  to  effect  of  telescoping  duplicate 
tltlona   by  cutting  oil   aignatores   from  all 
but  one  and  attaching;  them  all  to  that  one, 

see   note   23  L.  R.  A.   888. 

1.  City  council  can  not  be  compelled  to 
call  election  upon  mere  petition. — A  city  can 
only  act  through  Its  legislature;  and  neith- 
er this  section,  nor  any  other,  provides 
mode  by  which  city  council  can  be  com- 
pelled to  call  an  election  upon  mere  peti- 
tion.— Blanchard  v.  Hartwell,  131  Cal.  263, 
267,  63  Pac.  349. 

2.  Construction  of  section. — The  election 
laws  are  not  to  be  interpreted  so  as  to  re- 
quire that  a  candidate  for  the  superior 
court  must  first  have  been  a  successful 
candidate  at  the  primaries. — Miller  v. 
Childs,  28  Cal.  App.  478,  152  Pac.  972. 

S.  Future  primaries. — The  mode  of  nom- 
inating under  this  section  gives  a  right  to 
participate  in  future  primaries.  It  pro- 
vides a  test  and  condition  under  which 
electors  or  organizations  of  electors  may 
acquire  the  status  of  a  political  party 
which  may  go  Into  a  primary  with  the  same 
rights  as  any  other  party.— Socialist  Party 
V.  Uhl,  155  Cal.  776,  786,  108  Pac.  181. 

4.  New  Party  name. — The  organizers  of 
a   new   political    party   are   required   here- 


under to  adopt  a  designation  that  shall 
not  be  misleading  (Beatty,  C.  J.,  con.  op.). 
— Partridge  v..  Devoto,  148  Cal.  172,  82  Pac 
775. 

5.  Nomination  of  candidate*. — Under  the 
direct  primary  law,  no  candidates  may  be 
nominated  at  a  primary  except  those  speci- 
fied in  the  notice  required  under  section 
4,  and  where  an  elective  officer  resigns 
after  Buch  notice  is  given  his  successor 
must  be  nominated  in  the  manner  pre- 
scribed in  this  section.  —  Fitzgerald  v. 
Smith,  178  Cal.  679,  174  Pac.  660. 

a.  Nomination*  duplicated  under  mis- 
leading party  names,  having  no  previous 
existence  and  owing  their  existence  to  no 
active  political  principal  or  doctrine,  held 
Invalid. — Partridge  v.  Devoto,  148  Cal.  168, 
82   Pac.    775. 


7.     Power     of     state     officers     to 
name*  from  list  of  candidates— Not  Judicial. 

— The  power  given  in  this  and  section  1190, 
Political  Code,  to  the  secretary  of  state, 
clerks,  and  other  officers,  to  strike  from 
the  list  of  candidates  the  names  of  those 
who  voted  at  a  primary  election,  is  not  ju- 
dicial.— Kata  v.  Fitzgerald,  162  Cal.  435. 
98  Pac.  112. 


8.  Preaentatlon  of  nomination  papers  too 
late. — A  petitioner  who  did  not  present  his 
nomination  papers  to  the  registrar  forty 
days  prior  to  election,  was  not  entitled  to 
have  his  name  go  on  the  ballot. — Hartlgan 
v.  Jordan,  —  Cal.  — ,  192  Pac.  1084. 

».     Preanmptlon    as    to   Talld   nomination. 

— In  an  action  involving  title  to  office  of 
justice  of  peace  in  certain  township,  com- 
plaint Is  demurrable  where  It  does  not  al- 
lege or  show  that  officer  was  nominated  by 
petition  or  certificate  containing  signature 
of  three  per  cent  of  vote  cast  at  last  pre- 
ceding election  in  township,  as  prescribed 
in  this  section.  In  absence  of  any  aver- 
ment to  contrary,  court  must  presume  that 
defendant  was  nominated,  and  that  he  was 
elected,  and  that  certificate  of  election  'was 
duly  issued  to  him. — Powers  v.  Hitchcock* 
119  Cal.  826,  828,  61  Pac.  1078. 
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NOMINATION    PAPERS— TO   BE    FILED   WHEN. 


§§  1189-11M 


§1189.    WHEN  CERTIFICATES  [OF  NOMINATION]  ARE  TO  BE  FILED 
FOB  STATE  AND  COUNTY  OFFICES.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  167;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  650, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  68;  repealed  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1393. 

§1190    NO  PERSON  TO  RECOMMEND  TWO  CANDIDATES  [OR  TO  BE 
A  CANDIDATE  FOR  TWO  OFFICES.]    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  12,  1885,  Stats. 
and  Amdts.  1885,  p.  114;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  167; 
repealed  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1393. 

§1191.     CERTIFICATES  OF  NOMINATION,  TO  BE  PRESERVED  HOW 

LONG.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts,  1873-4,  p.  24;  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  210; 
March  20.  1891.  Stats,  and  Amdts.  1891.  p.  167;  repealed  May  26,  1915; 
Stats,  and  Amdts.  1915,  p.  845.    in  effect  August  8,  1915. 


§  1192.     NOMINATION  PAPERS  MUST  BE  FILED  WHEN.    Nomination 

papers  required  to  be  filed  with  the  secretary  of  state,  or  with  the  county  clerk, 

shall  be  filed  not  more  than  sixty  days,  nor  less  than  thirty-five  days  before  the 

day  of  election,  when  the  nomination  is  made  by  electors  as  provided  in  section 

one  thousand  one  hundred  eighty-eight  of  this  code.     Nomination   papers 

required  to  be  filed  with  the  clerk  or  secretary  of  the  legislative  body  of  any  city 

or  town,  shall  be  filed  not  more  than  forty  days  nor  less  than  twenty  days 

before  the  day  of  election,  when  the  nomination  is  made  by  electors  as  provided 

in  section  one  thousand  one  hundred  eighty-eight  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  30,  1891,  Stats, 
and  Amdts.  1891,  p.  167;  March  28,  1895,  Stats,  and  Amdts.  1895,  p. 
303;  March  23,  1901,  Stats,  and  Amdts,  1900-1,  p.  601;  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  650;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  68; 
April  12,  1911,  Stats,  and  Amdts.  1911,  p.  893;  June  14,  1913,  Stats, 
and  Amdts.  1913,  p.  1169;  April  28,  1915,  Stats,  and  Amdts.  1915,  p. 
295;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1337.  In  effect  July  28, 
1917. 


PILING  NOMINATION  PAPERS— TIME 

OP. 

1.  Certificate  of  nomination — Required  to  be 

filed. 

2.  Same — If   office  is   open,   may  be  filed 

after  hours  prescribed. 

3.  Certificate  need  not  be  filed  unless  pre- 

sented in  time. 
4-6.  Effect  of  holiday  on  filing  of  certificate. 

As  to  effect  pt  nolldaya  oi  limitation  of 
time  with  reference  to   an  act   to  be  done, 

see,   ante.    SI  12   and  13   and   notes. 

1,     Certificate    of    nomination — Required 

to  be  tiled  not  more  than  fifty  nor  less  than 
twenty  days  before  election,  is  in  time  for 
an  election  to  be  held  on  the  sixth  day  of 
November  if  filed  at  any  time  on  the  seven- 
teenth day  of  October  preceding. — CosgrifT 
v.  Election  Commissioners,  151  CaL  409,  91 
Pac.   98. 
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2.  Same— If  office  la  open,  may  be  filed 
after  ho  urn  prescribed,  although  it  is  con- 
ceded that  the  registrar  is  not  required  to 
keep  his  office  open  after  such  hours. — 
CosgrifT  v.  Election  Commissioners,  151  Cal. 
410,    91    Pac.    98. 

3.  Certificate  need  not  be  filed  unleM 
presented  In  time. — County  clerk  is  not  re- 
quired to  file  certificate  of  election  if  not 
presented  to  him  within  time  required  by 
law. — Griffin  v.  Dingley,  114  Cal.  481,  483. 
46  Pac.  457.  See  State  ex  rel.  Dahlman  v. 
Piper,  50  Neb.  25,  69  N.  W.  378;  State  ex  rel. 
Casper  v.  Piper,  50  Neb.  41,  69  N.  W.  383. 

4>  Effect  of  holiday  on  filing  of  certifi- 
cate.— Where  statute  declares  that  certifi- 
cate of  election  shall  be  filed  "not  less  than 
thirty  days  before  day  of  election,"  filing 
within  twenty-eight  days  before  day  of 
election  would  be  a  manifest  disregard  of 
provisions  of  statute.  Where  last  day  on 
which    certificate    should    be    filed    falls    on 
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Sunday  and  following:  Is  a  legal  holiday, 
that  fact  can  not  operate  to  lessen  time 
for  such  filing:. — Griffin  v.  Dingley,  114  CaL 
481,   483,   46   Pac.    457. 

5.  The  superior  court  of  North  Dakota 
In  passing;  upon  a  statute  similar  to  ours, 
under  circumstances  exactly  same  as  stated 
In  foregoing-  paragraph,  held  that  certifi- 
cate tendered  on  twenty-ninth  day  before 
election  could  not  legally  be  filed  by  secre- 
tary, where  statute  provides  that  it  shall  be 
filed  at  least  thirty  days  before  day  of  elec- 
tion, although  thirtieth  day  was  a  holiday. 
The  court  say:  "This  limit  has  been  held 
mandatory  by  every  court  that  ever  passed 
upon  a  similar  statute,  so  far  as  we  can 
ascertain." — State  ex  rel.  Anderson  v.  Fal- 
ley,  9  N.  D.  464,  466,  83  N.  W.  918.  Citing 
Ky.  Hollon  y.  Center,  102  Ky.  119,  48  S.  W. 
174.  Neb.  State  ex  rel.  Casper  v.  Piper,  50 
Neb.  40,  41,  69  N.  W.  883.  N.  Y.  In  re  Cud- 
deback,  39  N.  T.  Supp.  888.  S.  D.  Lucas  v. 
Ringsrud,  3  S.  D.  355,  53  N.  W.  426. 

6.  Court  further  say:  "Under  a  manda- 
tory statute,  a  default  of  one  day  is  as 
fatal  as  a  default  of  twenty  days.  True 
the   thirty   days  preceding  day   of   election 


was  Sunday,  and  a  legal  holiday,  under 
section  5124  revised  codes,  .  .  .  but  this 
section  has  no  application  to  performance 
of  act  under  consideration;  as  day  of  elec- 
tion always  falls  on  Tuesday,  it  follows 
that  thirty  days  preceding  day  is  always 
fifth  preceding  Sunday.  It  is  not  a  case 
where  day  may  or  may  not  fall  upon  Sun- 
day every  time.  If  the  holiday  provisions 
must  apply  to  this  time  limit,  then  legis- 
lature fixed  a  limit  of  thirty  days,  well 
knowing  that  it  must  be  twenty-nine  days 
In  every  instance.  This  would  seem  absurd. 
.  .  .  But  this  act  is  not  appointed  for  a 
particular  day,  and  it  must  be  not  less  than 
thirty  days  before  election.  But  there  is  no 
limit  to  extension  of  this  time.  Certificate 
may  be  filed  any  number  of  days  Inside 
of  thirty  days  before  election;  if  limits  de- 
clared that  certificate  must  be  filed  on  thir- 
tieth day  before  election,  then  statute 
would  apply.  But  distinction  seems  very 
clear.  Superior  court  of  California  has 
applied  same  construction  upon  an  Identi- 
cal statute  in  practically  same  facts  in 
Griffin  v.  Dingley,  114  Cal.  481,  483,  46  Pac. 
457." — State  ex  reL  Anderson  v.  Falley, 
supra. 


§  1193.    LENGTH  OF  TIME  FOB  PRESERVING  NOMINATION  PAPERS. 

The  secretary  of  state,  the  county  clerk,  and  the  clerk  or  secretary  of  the  legis- 
lative body  of  any  municipality  shall  preserve  for  a  period  of  two  years  in  their 
respective  offices  all  nomination  papers  filed  therein  under  the  provisions  of  lawr 
and  shall  thereafter  destroy  the  same  unless  they  have  been  introducd  in  evi- 
dence in  some  action  or  proceeding  then  pending. 

[Repealing  clause.]     Sec.  2.  Section  1191  of  the  Political  Code  is  hereby 

repealed. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
20,  1891,  Stats,  and  Amdts.  1891,  p.  168;  repealed  May  1,  1911,  Stats, 
and  Amdts.  1911,  p.  1393;  present  enactment  approved  May  26,  1915, 
Stats,  and  Amdts.  1915,  p.  845.    in  effect  August  8,  1915. 

§  1194.  LENGTH  OF  TIME  FOR  KEEPING  INITIATIVE,  ETC.,  PETI- 
TIONS. The  secretary  of  state  shall  preserve  for  a  period  of  four  years  in  his. 
office  all  initiative,  referendum  and  recall  petitions  filed  therein  under  the  pro- 
visions of  law  and  shall  thereafter  destroy  the  same  unless  they  have  been 
introduced  in  evidence  in  some  action  or  proceeding  then  pending. 

History:  Original  section,  relating  to  duty  of  county  clerk,  enacted 
March  12,  1872;  amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p. 
168;  March  23,  1893.  Stats,  and  Amdts.  1893,  p.  304;  repealed  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1393;  present  enactment  approved  April 
29,  1915,  Stats,  and  Amdts.  1915,  p.  317.    In  effect  August  8,  1915. 

§1195.  ADVERTISING  CONSTITUTIONAL  AMENDMENTS.  ARGU- 
MENTS FOR  AND  AGAINST.  Whenever  the  legislature  shall  propose  any 
amendment  to  the  constitution  of  this  state  or  any  other  proposition  to  be 
voted  upon  by  the  electors  of  the  state,  the  author  of  such  amendment  or  propo- 
sition and  one  member  of  the  same  house  who  voted  with  the  majority  on  the 
submission  of  such  amendment  or  proposition,  shall  be  appointed  as  a  com- 
mittee of  two  by  the  presiding  officer  of  such  house,  before  the  adjournment  of 
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the  legislature,  to  draft  an  argument  giving  the  reasons  for  the  adoption  of  such 
amendment  or  proposition,  which  argument  shall  be  not  more  than  five  hun- 
dred words  in  length.  If  the  author  of  such  amendment  or  proposition  shall 
desire  separate  arguments  to  be  written  in  favor  thereof  by  each  member  of  the 
committee,  such  separate  arguments  may  be  written,  but  the  combined  length 
of  the  two  arguments  shall  not  be  more  than  five  hundred  words. 

[Arguments  against.]    At  the  same  time  said  committee  of  two  is  appointed, 
one  member  of  the  same  house  who  voted  with  the  minority  against  the  sub- 
mission of  such  amendment  or  proposition,  if  there  was  any  such  minority  vote, 
shall  be  selected  by  the  presiding  officer  of  such  house  as  a  committee  of  one  to 
write  an  argument  against  such  amendment  or  proposition,  and  such  arguirent 
shall  be  not  more  than  five  hundred  words  in  length.    These  articles  shall  be 
submitted  to  the  secretary  of  state  within  ninety  days  after  the  adjournment  of 
the  legislature,  subject  to  amendment  or  change  by  the  committee  respectively 
submitting  them  at  any  time  within  one  year  after  such  adjournment,  such 
amendment  to  be  substituted  by  the  secretary  of  state  in  lieu  of  the  original. 
[In  case  arguments  are  not  filed.]    In  case  either  the  argument  for  or  the 
argument  against  such  amendment  has  not  been  filed  by  a  member  of  the  legis- 
lature within  one  year  from  the  final  adjournment  of  the  legislature  or  in  case 
no  committee  was  appointed  to  write  it,  any  elector  may  request  the  presiding 
officer  of  the  house  in  which  said  amendment  originated  for  permission  to  pre- 
pare and  file  an  argument  for  such  amendment  or  proposition,  and  any  other 
elector  may  request  such  officer  for  permission  to  prepare  and  file  an  argument 
against  the  same.     The  presiding  officer  of  such  house  shall  grant  such  per- 
mission, or,  if  there  be  more  than  one  elector  requesting  such  permission,  he 
shall  designate  the  person  to  prepare  and  file  such  statement,  either  for  or 
against  such  amendment  or  proposition,  or  both  for  and  against,  as  the  case 
may  be. 

History:  Enacted,  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  169;  February  23,  1899,  Stats,  and  Amdts.  1899,  p. 
27  (at  the  same  session,  and  on  the  same  day  there  was  passed  an  Act 
to  provide  for  the  submission*  of  constitutional  amendments  to  the  elec- 
tors, see  Stats,  and  Amdts.  1899,  p.  24;  this  Act  was  held  unconstitu- 
tional in  so  far  as  it  purported  to  enact  a  new  session,  130  Cal.  82,  86, 
62  Pac.  516,  Temple,  J.  dissenting) ;  amended  March  10,  1909,  Stats,  and 
Amdts.  1909,  p.  254;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  1167;  May 
27,  1916,  State,  and  Amdts.  1915,  p.  911.    In  effect  August  8,  1915. 

PROPOSED   CONSTITUTIONAL   AMEND-       People   ex   rel.    Attorney-General   v.   Curry, 

MENTS.  130  Cal*  82,  93'  62  Pac'  516* 

1.  Amendment  of  section-Observation.  rJL/TT*      mm*n*nk?t  - /»™"*«*  - 

^^  Certificate  by  secretary  of  state* — Proposed 

2.  Proposed  amendment  —  Invalidity  —  Certi-       constitutional  amendment,  proposed  at  ex- 

fieate  by  secretary  of  state*  tra  session  of  legislature  of  1900,  was  in- 
valid, and  secretary  of  state  was  justified 
1.  Amendment  of  section-— Observation. —  in  certifying  amendment  proposed  at  resu- 
lt Is  significant  that  the  amendment  of  this  lar  session  of  1899  in  lieu  thereof.  The 
section  was  passed  same  day  aB  act  repeal-  governor's  proclamation  omitted  entirely 
ing  the  Act  of  1883 — the  substantial  differ-  to  mention  subject  of  proposing  constitu- 
eoce  between  Act  of  1883  and  amendment  tional  amendments  at  extra  session;  and 
to  code  being-  only  In  regard  to  publication.  It  was  constitutional  amendment  proposed 
It  can  be  fairly  implied,  when  law  directs  at  regular  session  of  1899,  and  not  the 
secretary  of  state  to  provide  copies  of  pro-  one  proposed  at  the  extra  session  of  1900, 
posed  amendments  so  many  days  before  that  should  have  been  certified. — People  ex 
election,  that  it  means  next  general  elec-  rel.  Attorney-General  v.  Curry,  130  Cal.  82, 
tion    after    they   have    been   so   proposed. —  88,  90,  62  Pac  516. 
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§  1195a.  SAME.  PAMPHLETS  REGARDING  CONSTITUTIONAL  AMEND. 
MENTS,  INITIATIVE  MEASURES,  ETC.  The  secretary  of  state  shall  cause 
to  be  printed  at  the  state  printing  office  one  and  one-fifth  times  as  many  pam- 
phlets as  there  are  registered  voters  in  the  state.  Such  pamphlets  shall  con- 
lain  a  complete  copy  of  all  constitutional  amendments,  propositions  and  meas- 
ures submitted  to  a  vote  of  the  electors  of  the  state  by  the  legislature,  or  by 
initiative  or  referendum  petition,  a  copy  of  the  corresponding  constitutional  or 
statutory  provisions  as  then  in  force,  if  any,  and  a  copy  of  the  statements  pro- 
vided for  in  section  eleven  hundred  ninety-five  in  this  code  and  in  section  1, 
article  IV  of  the  constitution  of  the  state  of  California.  The  parts  of  the  pro- 
posed amendments  differing  from  the  existing  provisions  shall  therein  be  dis- 
tinguished in  print,  so  as  to  facilitate  comparison. 

[Order  on  ballot.]  All  questions,  propositions,  measures  and  constitutional 
amendments  which  are  to  be  submitted  to  a  vote  of  the  electors  shall  be  printed 
in  said  pamphlets,  so  far  as  possible,  in  the  same  order,  manner  and  form  in 
which  the  same  shall  be  designated  upon  the  ballot  and  shall  be  designated 
thereon  by  the  respective  ballot  titles  or  designations  which  may  be  provided 
therefor. 

[Titles.]  Said  ballot  titles  shall  be  numbered  consecutively  and  printed  on 
the  pamphlets  herein  referred  to  immediately  prior  to  the  particular  question, 
proposition,  measure  or  constitutional  amendment  therein  referred  to.  There 
shall  also  be  printed  on  said  pamphlets  the  copy  of  said  ballot  title  or  designa- 
tion as  the  same  will  appear  on  the  ballots  when  voted  on  in  the  order  and  with 
the  proper  number  which  ballot  title  or  designation  shall  be  the  method  by 
which  said  questions,  propositions  and  constitutional  amendments  shall  be 
designated  on  the  ballots. 

History:  Enacted  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  245; 
amended  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  1156;  May  27,  1915, 
Stats,  and  Amdts.  1915,  p.  912.    In  effect  August  $,  1915. 

§  1195b.  SAME.  PAMPHLETS  SENT  TP  COUNTY  CLERKS.  The  secre- 
tary of  state  shall  duly,  and  not  less  than  thirty  days  before  the  election  next 
ensuant  at  which  such  amendments,  propositions,  measures  or  questions  are  to 
be  voted  on,  certify  such  pamphlet  and  the  matters  contained  therein  and  fur- 
nish each  county  clerk  in  the  state  with  not  more  than  one  and  one-twentieth 
times  as  many  copies  of  such  pamphlets  as  there  are  registered  voters  in  his 
county. 

[Copy  mailed  to  each  voter.]    The  clerk  of  each  county  shall  not  more  than 

twenty-five  days,  nor  less  than  fifteen  days  prior  to  said  election  cause  to  be 

mailed  to  each  voter  a  copy  of  such  pamphlet  and  no  other  publication  of  such 

amendments,  propositions,  measures,  questions  or  statements  shall  be  necessary 

or  authorized.    Three  copies  of  such  pamphlets,  to  be  supplied  by  the  secretary 

of  state,  shall  be  kept  at  every  polling  place,  while  an  election  is  in  progress,  so 

that  they  may  be  freely  consulted  by  the  electors. 

History:  Enactment  approved  May  27,  1915,  Stats,  and  Amdts.  1915, 
p.  913;  amendment  approved  May  7,  1919,  Stats,  and  Amdts.  1919,  p. 
388.    In  effect  July  22,  1919. 
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§  1196.  COUNTY  CLERKS  TO  PROVIDE  BALLOTS.  Except  as  in  this 
code  otherwise  provided,  it  shall  be  the  duty  of  the  county  clerk  of  each  county 
to  provide  printed  ballots  for  every  election  of  public  officers,  except  elections 
for  city  or  town  officers,  in  which  electors,  or  any  of  the  electors,  within  the 
county,  participate,  and  to  cause  to  be  printed  in  the  appropriate  ballot  the 
name  of  every  candidate  whose  name  has  been  certified  to  or  filed  with  the 
county  clerk,  in  the  manner  provided  for  by  law,  together  with  the  names  certi- 
fied by  the  secretary  of  state  to  have  received  in  the  respective  parties,  the 
highest  number  of  votes  for  United  States  senator.  Ballots  other  than  those 
printed  by  the  respective  county  clerks,  or  the  clerk  or  secretary  of  the  legis- 
lative body  of  any  incorporated  city  or  town,  according  to  the  provisions  of 
this  code,  shall  not  be  cast  nor  counted  at  any  election. 

[Separate  ballots.]  It  shall  be  the  duty  of  the  county  clerk  of  any  consoli- 
dated city  and  county  to  provide  separate  ballots  for  every  election  for  city  and 
county  officers  in  which  the  electors,  or  any  of  the  electors,  of  such  city  and 
county,  participate,  and  to  cause  to  be  printed  on  such  separate  ballots  the 
name  of  every  candidate  for  a  city  and  county  office  whose  name  has  been  filed 
with  the  proper  officer  in  the  manner  provided  by  law.  It  shall  be  the  duty  of 
the  clerk  or  secretary  of  the  legislative  body  of  any  incorporated  city  or  town 
to  provide  separate  ballots  for  every  election  for  city  or  town  officers  in  which 
the  electors,  or  any  of  the  electors,  of  such  city  or  town,  participate,  and  to 
cause  to  be  printed  in  such  separate  ballots  the  name  of  every  candidate  whose 
name  has  been  filed  with  the  clerk  or  secretary  in  the  manner  provided  for  by 
law. 

[Size.]  All  ballots  shall  be  not  to  exceed  twenty-four  inches  in  length,  and 
shall  be  of  sufficient  width  to  contain  in  parallel  columns  three  inches  in  width 
the  names  of  all  candidates  nominated,  and  below  the  printed  lists  of  candidate; 
for  each  office,  the  necessary  blank  space  or  spaces  to  permit  an  elector  to 
write  in  the  names  of  persons  whose  names  are  not  printed  on  the  ballot,  and 
to  contain  in  a  separate  column  or  columns  of  sufficient  width  statements  of  all 
questions,  propositions  or  constitutional  amendments  to  be  submitted  to  vote 
of  the  electors,  and  shall  be  printed  on  tinted  paper  furnished  by  the  secretary 
of  state.  It  shall  be  the  duty  of  the  secretary  of  state  to  obtain  and  keep  on 
hand,  a  sufficient  supply  of  paper  for  ballots,  and  to  furnish  the  same  in  quan- 
tities ordered,  to  any  county  clerk,  or  clerk  or  secretary  of  the  legislative  body 
of  any  incorporated  city  or  town,  upon  payment  by  them  of  the  cost  of  such 
paper. 

[Watermark.]  Such  paper  shall  be  watermarked  with  a  design  to  be  fur- 
nished by  the  secretary  of  state,  in  such  manner  that  the  said  watermark  shall 
be  plainly  discernible  on  the  outside  of  such  ballot  when  folded  according  to 
law. 

[Secret  design.]  Such  design  shall  be  kept  secret  from  all  persons  not 
engaged  in  the  preparation,  printing  or  distribution  of  the  paper  or  ballots, 
until  the  day  of  election. 

[When  changed.]  Such  design  shall  be  changed  for  each  general  election, 
and  the  same  design  shall  not  be  used  again  at  any  general  election  within  the 
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space  of  fourteen  years;  but  at  any  special  or  separate  local  election,  paper 
marked  with  the  design  used  at  the  previous  election  may  be  used. 

[Voter  may  write  in  name.]    Nothing  in  this  code  contained  shall  prevent 

any  voter  from  writing  upon  his  ballot  the  name  of  any  person  for  whom  he 

desires  to  vote  for  any  office  and  such  vote  shall  be  counted  the  same  as  if 

printed  upon  the  ballot,  and  marked  as  voted  for. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  pp.  169-170;  March  20,  1899,  Stats,  and  Amdts.  1899, 
p.  134;  March  20,  1911,  Stats,  and  Amdts.  1911,  p.  404;  May  7,  1919, 
Stats,  and  Amdts.  1919,  p.  371.    In  effect  July  22,  1919. 


BALLOTS. 

1.  Recall  election — Blank  spaces  on  ballots. 

2.  Words  "yes"  and  "no" — When  unneces- 

sary. 

1.  Recall  election*— -Blank  spaces  on  bal- 
lots.— The  legislature  intended  that  the  re- 
quirement that  blank  spaces  should  be  left 
wherein  the  voter  could  write  the  names  of 
candidates  of  his  own  choice  should  apply 
to  recall  elections. — Cohn  v.  Isensee,  —  Cal. 
App.  —  188,   Pac.   279. 


2.  Words  "yea"  and  "no"— When  unnec- 
essary.— In  preparation  of  ballots  to  be 
cast  upon  question  as  to  whether  there 
shall  be  bonds  issued  for  construction  of 
county  bridge,  and  where  statute  provides 
that  certain  ballots  shall  be  printed  "for 
issue  of  bonds,"  and  others  "against  issue 
of  bonds,"  it  is  not  necessary  for  ballots 
to  contain  word  "yes"  after  first  phrase, 
or  word  "no"  after  the  negative  form. — Gib- 
son v.  Board  of  Supervisors,  80  Cal.  359,  362, 
22  Pac.  225. 


§  1197.  ONE  FORM  OF  BALLOT  ONLY.  [1]  There  shall  be  provided  at  each 
polling  place,  at  each  election  at  which  public  officers  are  voted  for,  but  one 
form  of  ballot  for  all  the  candidates  for  public  office,  and  every  ballot  shall 
contain  the  names  of  all  the  candidates  whose  nominations  for  any  office 
specified  on  the  ballot  have  been  duly  made  and  not  withdrawn,  as  provided 
by  law  together  with  the  title  of  the  office  arranged  to  conform  as  nearly  as 
practicable  to  the  plan  hereinafter  set  forth. 

2.  [Order  of  list  of  offices.]  The  order  in  which  the  list  of  offices  shall  appear 
on  the  ballot  shall,  as  to  state  offices  and  district  offices,  when  the  district 
includes  more  than  one  county,  be  determined  by  the  secretary  of  state,  and 
shall  as  nearly  as  may  be  practicable  be  the  same  for  all  counties.  The  order 
in  which  the  list  of  county  offices  or  district  offices  embracing  one  county  or 
less,  shall  appear  on  the  ballot,  shall  be  determined  by  the  county  clerk. 

The  order  in  which  the  list  of  candidates  for  any  office  shall  appear  upon  the 
ballot  shall  be  determined  as  follows : 

(a)  [Officers  voted  far  throughout  state.]  If  the  office  is  an  office  the  candi- 
dates for  which  are  to  be  voted  on  throughout  the  entire  state,  including  United 
States  senator  in  congress,  the  secretary  of  state  shall  arrange  the  names  of  all 
candidates  for  such  office  in  alphabetical  order  for  the  first  assembly  district; 
and  thereafter  for  each  succeeding  assembly  district,  the  name  appearing  first 
for  each  office  in  the  last  preceding  district  shall  be  placed  last,  the  order  of 
the  other  names  remaining  unchanged; 

[Presidential  electors.]  provided,  however,  that  the  names  of  candidates  for 
the  office  of  electors  for  president  and  vice  president  shall  be  arranged  in  groups 
as  presented  in  the  several  certificates  of  nomination,  and  the  secretary  of  state 
shall  arrange  such  groups  for  the  first  assembly  district  in  the  alphabetical  order 
of  the  names  standing  at  the  head  of  each  of  such  groups  as  the  first  name 
therein  and,  thereafter,  for  each  succeeding  assembly  district,  the  group  appear- 
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in?  first  shall  be  placed  last,  the  order  of  the  groups  remaining  unchanged ;  but 
the  order  of  the  names  within  each  of  the  several  groups  shall  remain  the  same 
as  presented  in  the  several  certificates  of  nomination  and  shall  remain  the  same 
for  all  assembly  districts. 

[Voting  space.]  A  blank  column  one-half  inch  wide  shall  be  left  upon  the 
ballot  opposite  each  group  of  names  of  candidates  for  electors  for  president  and 
vice  president,  and  to  the  right  of  the  column  of  voting  squares  for  the  indi- 
vidual names  and  separated  from  it  by  a  light  dotted  line,  which  blank  column 
shall  contain  a  square  in  which  may  be  stamped  a  cross  (X)  which  shall  be 
counted  as  a  vote  for  each  and  every  name  in  the  group  opposite.  Lengthwise 
along  this  blank  column  shall  be  printed  in  heavy  face  type  "a  cross  (X) 
stamped  in  this  square  shall  be  counted  for  each  name  of  the  group  to  the  left. '  * 
The  line  separating  any  group  of  names  from  any  other  group  shall  be  heavier 
than  any  line  separating  the  rodividual  names  in  each  group,  and  shall  extend 
across  the  blank  column  provided  for  in  this  paragraph.  Below  the  top  line  of 
this  extension  shall  be  printed  in  small  heavy  face  type  the  words  "top  of 
group,"  and  above  the  bottom  line  of  the  extension,  the  words  "end  of  group.' ' 

[Officers  voted  for  in  more  than  one  county.]  If  the  office  is  that  of  represen- 
tative in  congress,  or  is  an  office  the  candidates  for  nomination  to  which  are  to 
be  voted  on  in  more  than  one  county  or  city  and  county,  but  not  throughout  the 
entire  state,  except  the  office  of  state  senator  or  assemblyman,  the  secretary  of 
state  shall  arrange  the  names  of  all  candidates  for  such  office  in  alphabetical 
order  for  that  assembly  district  which  is  lowest  in  numerical  order  of  any 
assembly  district  in  which  such  candidates  are  to  be  voted  on ;  and  thereafter  for 
each  succeeding  assembly  district  in  which  such  candidates  are  to  be  voted  on 
the  name  appearing  first  for  such  office  in  the  last  preceding  district  shall  be 
placed  last,  the  order  of  the  other  names  remaining  unchanged. 

[Certifying  list  to  county  clerk.]  In  certifying  to  each  county  clerk  or  regis- 
trar of  voters  the  list  of  names  as  required  in  section  twenty-three  of  the  pri- 
mary election  law,  the  secretary  of  state  shall  certify  and  transmit  the  list  of 
candidates  for  each  office  according  to  assembly  districts,  in  the  order  of 
arrangement  as  determined  by  the  above  provisions;  and  in  the  case  of  each 
county  or  city  and  county  containing  more  than  one  assembly  district,  he  shall 
transmit  separate  lists  for  each  assembly  district.  Except  for  the  office  of  state 
senator  or  assemblyman,  the  order  in  which  the  names  so  certified  shall  appear 
upon  the  ballot,  shall  be  for  each  assembly  district  the  order  as  determined  by 
the  secretary  of  state  in  accordance  with  the  above  provisions,  and  as  certified 
and  transmitted  by  him  to  each  county  clerk  or  registrar  of  voters. 

(b)  [Officer*  voted  for  in  one  county.]  If  the  office  is  an  office  to  be  voted 
wholly  within  one  county  or  city  and  county,  except  the  office  of  representative 
in  congress  or  state  senator  or  assemblyman,  the  county  clerk  of  such  county  or 
the  registrar  of  voters  of  such  city  and  county,  shall  arrange  the  names  of  ail 
candidates  for  such  office  in  alphabetical  order,  which  order  shall  be  the  order 
of  names  upon  the  ballots ;  provided,  there  is  no  more  than  one  assembly  dis- 
trict in  such  county,  or  city  and  county.  If  there  is  more  than  one  assembly  dis- 
trict in  such  county  or  city  and  county,  the  county  clerk  or  registrar  of  voters 
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shall  so  arrange  on  the  ballot  the  order  of  names  of  all  candidates  for  such  office 
that  they  shall  appear  in  alphabetical  order  for  that  assembly  district  in  such 
county,  or  city  and  county,  which  is  lowest  in  numerical  order,  and  thereafter 
for  each  succeeding  assembly  district  in  such  county,  or  city  and  county,  the 
name  appearing  first  for  each  office  in  the  last  preceding  assembly  district  shall 
be  placed  last,  the  order  of  the  other  names  remaining  unchanged. 

(c)  [State  senator  or  assemblyman.]  If  the  office  is  that  of  state  senator  or 
assemblyman,  the  names  of  all  candidates  for  such  office  shall  be  placed  upon 
the  ballot  in  alphabetical  order. 

(d)  [City  officers.]  If  the  office  is  a  municipal  office  in  any  city  or  town 
whose  charter  does  not  provide  for  the  order  in  which  names  shall  appear  on 
the  ballot,  the  names  of  candidates  for  such  office  shall  be  placed  upon  the  bal- 
lot in  alphabetical  order.  • 

[Independent  candidate.]  If  the  nomination  of  a  candidate  for  any  office 
shall  be  made  by  petition,  filed  within  the  time  and  manner  provided  by  law, 
but  subsequent  to  the  determination  of  the  order  in  which  names  of  candidates 
shall  appear  on  the  ballot,  the  name  of  such  candidate  with  the  word  /'Inde- 
pendent ' '  printed  to  the  right  thereof,  shall  be  placed  on  the  ballot  next  below 
the  names  of  the  other  candidates  for  the  same  office ;  provided,  however,  that 
in  the  case  of  judicial  officers  and  school  officers  the  word  " Independent"  shall 
be  omitted. 

3.  [Order  of  propositions.]  The  order  in  which  all  questions  and  proposi- 
tions (including  proposed  laws  and  constitutional  amendments),  which  are  to 
be  submitted  to  the  vote  of  the  electors,  shall  appear  upon  the  ballot  shall  be 
determined  by  the  secretary  of  state. 

[Titles.]    The  attorney  general  shall  provide  and  return  to  the  secretary  of 
state  a  ballot  title  or  designation  by  which  all  such  questions,  propositions,  pro- 
posed laws  and  constitutional  amendments  shall  be  designated  upon  the  ballot ; 
provided,  however,  any  person  who  is  interested  in  any  question,  proposition, 
proposed  law  or  constitutional  amendment,  the  petition  as  to  which  is  being 
circulated  for  the  purpose  of  having  the  same  submitted  under  an  initiative 
petition,  as  provided  in  section  one  of  article  four  of  the  constitution,  to  a  vote 
of  the  electors,  or  any  proposed  constitutional  amendment  to  be  submitted  to 
a  vote  of  the  electors,  may,  at  any  time  prior  to  one  hundred  and  thirty  days 
before  the  election  at  which  such  question,  proposition,  proposed  law'or  consti- 
tutional amendment  is  to  be  submitted  to  a  vote  of  the  electors,  file  a  copy  of 
said  question,  proposition,  proposed  law  or  proposed  constitutional  amendment 
with  the  secretary  of  state,  together  with  a  request  that  a  ballot  title  be  pre- 
pared for  the  same ;  such  request  shall  be  accompanied  with  the  address  of  the 
person  or  association  of  persons  proposing  such  measure.    The  secretary  of  state 
shall  forthwith  transmit  a  copy  of  said  question,  proposition,  proposed  law  or 
constitutional  amendment  to  the  attorney  general.    Within  ten  days  after  the 
same  is  filed  with  him,  said  attorney  general  shall  provide  and  return  to  the 
secretary  of  state  a  ballot  title  for  said  measure.    The  ballot  title  may  be  dis- 
tinguished from  the  legislative  or  other  title  of  the  measure  and  shall  express 
in  not  exceeding  one  hundred  words,  the  purpose  of  the  measure. 
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[Statement  of  purpose  of  measure.]  In  making  such  ballot  title,  the  attorney 
general  shall  give  a  true  and  impartial  statement  of  the  purpose  of  the  measure 
and  in  such  language  that  the  ballot  title  shall  not  be  an  argument  or  likely  to 
create  prejudice  either  for  or  against  the  measure.  Immediately  upon  receipt 
of  the  ballot  title  as  prepared  by  the  attorney  general,  the  secretary  of  state 
shall  mail  to  any  and  all  persons  who  may  have  requested  the  preparation  of 
such  ballot  title,  a  notice  addressed  to  such  person  or  persons  at  the  address 
accompanying  such  request,  stating  that  the  attorney  general  has  made  and 
returned  such  ballot  title,  which  notice  shall  also  contain  a  copy  of  the  ballot 
title  as  prepared  by  the  attorney  general. 

[Board  of  title  commissioners.]  Any  person  who  is  dissatisfied  with  the  ballot 
title  prepared  by  the  attorney  general  for  any  such  question,  proposition,  pro- 
posed law  or  constitutional  amendment  may,  after  the  same  has  been  returned 
to  the  secretary  of  state  as  hereinbefore  provided,  and  within  ten  days  after 
said  notice  shall  have  been  mailed  by  the  secretary  of  state,  as  above  provided, 
file  in  writing  with  the  secretary  of  state  his  objections,  who  shall  forthwith  file 
a  copy  of  such  question,  proposition,  proposed  law  or  constitutional  amendment, 
together  with  the  title  thereof  as  so  prepared  by  the  attorney  general  and  the 
said  objections  thereto,  with  the  board  of  title  commissioners,  which  board  shall 
consist  of  the  three  justices  of  the  district  court  of  appeal  of  the  state  of  Cali- 
fornia, in  and  for  the  third  appellate  district,  who  shall  be  ex  officio  title  com- 
missioners for  the  purposes  of  this  act  and  which  board  is  hereby  created ;  said 
board  shall  fix  a  time  at  which  any  person  may  be  heard  either  for  or  against 
the  objection  so  made  and  shall  notify  all  persons  of  the  time  so  set  and  there- 
upon said  board  of  title  commissioners  shall  proceed  to  consider  the  said  title 
prepared  by  the  attorney  general  and  the  objections  filed  thereto,  and  shall 
prepare  a  title  by  which  such  question,  proposition,  proposed  law  or  constitu- 
tional amendment  shall  be  designated  upon  the  ballot.  Said  title  commis- 
sioners shall  certify  the  said  designation  to  the  secretary  of  state  within  ten 
days  after  said  written  objections  have  been  received  by  them. 

[Determination  final.]  The  determination  by  the  said  board  of  title  commis- 
sioners shall  be  final  and  conclusive.  Such  questions,  propositions,  proposed 
law  and  constitutional  amendments  shall  be  designated  on  the  ballot  by  the  said 
ballot  title  certified  to  the  secretary  of  state  by  the  said  attorney  general,  or  in 
ease  a  different  title  has  been  prepared,  certified  and  filed  by  the  said  board  of 
title  commissioners,  then  such  title  shall  be  the  title  and  designation  by  which 
any  such  question,  proposition,  proposed  law  or  constitutional  amendment  shall 
be  designated  upon  the  ballot. 

4.  [8ize  of  ballot.]  All  ballots  shall  be  not  to  exceed  twenty-four  inches  in 
length,  and  shall  be  three  inches  in  width,  and  as  many  times  such  width  as  may 
be  necessary  to  contain  the  names  of  all  candidates  nominated,  with  proper 
blank  spaces  to  allow  the  voter  to  write  in  names  not  printed  on  the  ballot,  and 
also  a  separate  column  or  columns  of  sufficient  width  for  statements  of  all  ques- 
tions,  propositions  or  constitutional  amendments  submitted  to  vote  of  the 
electors. 

[Headings.]  Each  group  of  candidates  to  be  voted  on  shall  be  headed  by  the 
designation  of  the  office  and  the  words  "Vote  for  One"  or  "Vote  for  Two"  or 
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more,  according  to  the  number  to  be  elected  to  such  office ;  such  designation  of 
the  office  and  of  the  number  of  candidates  to  be  voted  for  shall  be  printed  in 
heavy-faced  gothic  type,  not  smaller  than  ten  point.    The  word  or  words  desig- 
nating the  office  shall  be  printed  flush  with  the  left-hand  margin  and  the  words 
"Vote  for  One"  or  "Vote  for  Two"  or  more,  as  the  case  may  be,  shall  extend 
to  the  extreme  right  of  the  column  and  over  the  voting  square.    The  designa- 
tion of  the  office  and  the  directions  for  voting  shall  be  separated  from  the 
names  of  the  candidates  by  a  light  line.    The  names  of  the  candidates  for  such 
office  shall  be  printed  in  eight-point  roman  type  (capitals)  in  proper  order 
below  the  designation  of  the  office,  and  in  the  same  line  in  which  the  name  of 
the  candidate  is  printed  and  at  the  right  of  the  name,  or  immediately  below 
the  name  if  there  shall  not  be  sufficient  space  to  the  right  thereof,  shall  be 
printed  in  eight-point  roman  type  (lower  case)  the  designation  of  the  political 
party  or  parties  by  or  on  behalf  of  which  such  candidate  has  been  nominated, 
the  first  political  party  so  designated  being  the  party  with  which  such  candi- 
date was  affiliated  thirty-five  days  before  the  date  of  the  primary  election,  as 
ascertained  by  the  secretary  of  state  from  the  affidavit  of  registration  of  such 
candidate  in  the  office  of  the  county  clerk  in  the  county  in  which  such  candi- 
date resides ;  provided,  that  when  a  candidate  has  been  nominated  by  petition, 
the  word,  "Independent/'  shall  be  printed  to  the  right  of  his  name;  and  pro- 
vided, also,  that  as  to  candidates  for  judicial  offices,  and  school  offices  the  desig- 
nation of  the  political  party  or  parties,  or  the  word  "Independent."  if  there  be 
an  independent  candidate,  shall  be  omitted.    The  name  of  the  candidate,  and 
the  designation  of  the  political  party  or  parties  by  which  he  has  been  nominated 
shall  be  printed  in  a  space  three-eighths  of  an  inch  in  depth,  and  shall  be 
defined  by  light  horizontal  ruled  lines,  with  a  blank  space  on  the  right  thereof 
three-eighths  of  an  inch  square,  which  blank  space  (called  the  voting  square) 
shall  be  made  use  of  by  the  voter  to  designate,  by  stamping  a  cross   (X) 
therein  and  after  the  name  of  the  candidate,  his  choice  of  particular  candidates. 

5.  [Arrangement  of  names  of  candidates.]  The  names  of  the  candidates  for 
an  office  shall  not  be  separated  from  each  other  on  the  ballot  by  names  of  candi- 
dates for  any  other  office,  and  the  list  of  candidates  for  each  office  shall  be 
separated  from  the  lists  of  candidates  for  other  offices  by  a  double  rule,  above 
and  below  such  list.  Each  series  of  the  list  of  candidates  for  the  several  offices 
shall  be  headed  by  the  word  "State,"  "Congressional,"  " Legislative,' ' 
"County,"  or  "Municipal"  or  other  proper  general  classification,  as  the  case 
may  be,  printed  in  heavy-faced  gothic  capital  type,  not  smaller  than  twelve- 
point,  each  such  word  being  separated  from  the  names  of  the  candidates 
beneath  by  a  three-point  line. 

6.  [Borders.]  The  left-hand  side  of  each  column  of  names  on  the  ballot, 
and  also  the  right-hand  side  of  each  column  of  voting  squares,  shall  be  bordered 
by  a  broad  printed  line  one-twelfth  of  an  inch  wide.  The  ballot  shall  be  so 
printed  as  to  give  each  voter  a  clear  opportunity  to  designate,  by  stamping  a 
cross  (X)  in  a  blank  enclosed  space  hereinbefore  designated  as  the  voting 
square  on  the  right  of  and  after  the  name  of  each  candidate  whose  name  is 
printed  on  the  ballot,  his  choice  of  particular  candidates,  or  his  choice  of  each 
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and  all  of  a  group  of  candidates  as  provided  in  subdivision  two  of  this  section. 
The  binding  or  stitching  of  each  package  of  ballots  shall  be  on  the  left  side 
thereof.  The  ballot  shall  be  printed  on  the  same  leaf  with  a  stub  not  over  one 
and  one-half  inches  in  width  and  separated  therefrom  by  a  perforate -1  line 
from  top  to  bottom,  one-half  inch  to  the  left  of  the  broad  printed  line  along  the 
left  border  of  the  ballot.  Upon  this  stub  shall  be  printed  the  number  of  the 
ballot  only. 

[Perforations.]    On  each  ballot  a  perforated  line  shall  extend  across  the  top 
of  the  ballot  one  inch  from  the  top  thereof. 

[Number.]  The  same  number  as  appears  on  the  stub  shall  be  printed  above 
said  perforated  line  within  two  inches  of  the  perforated  line  on  the  left-hand 
side  of  the  ballot,  and  above  this  number  shall  be  printed  in  parenthesis,  in 
small  type,  as  follows :  (This  number  is  to  be  torn  off  by  inspector) ;  and  one- 
half  inch  to  the  right  of  this  ballot  number  there  shall  be  a  short  perforated 
line  extended  from  the  perforated  line  along  the  top  of  the  ballot  to  the  top 
edge  of  the  ballot.  Immediately  above  said  perforated  line  shall  be  printed  in 
blaek-face  lower  case  type  at  least  twelve  point  in  size,  and  enclosed  in  a  paren- 
thesis, the  following  "  (Fold  ballot  to  this  perforated  line,  leaving  top  margin 
exposed)."  Above  this  printed  direction,  and  midway  between  it  and  the  top 
edge  of  the  ballot,  shall  be  printed  in  black-face  capital  type  at  least  twelve 
point  in  size,  and  with  the  four  middle  words  underlined  or  otherwise  made 
prominent,  the  following:  "Mark  crosses  (X)  on  ballot  ONLY  WITH  RUB- 
BER STAMP;  never  with  pen  or  PENCIL."  The  number  on  each  ballot  shall  be 
the  same  as  that  on  the  corresponding  stub,  and  the  ballots  and  stubs  shall  be 
numbered  consecutively  in  each  county. 

[General  ticket.]  All  ballots  printed  by  county  clerks  or  registrars  of  voters 
other  than  the  separate  ballots  containing  the  names  only  of  candidates  for  city 
and  county  offices,  printed  by  the  county  clerks  or  registrars  of  voters  of  con- 
solidated cities  and  counties,  shall  have  printed  immediately  below  the  perfor- 
ated line  along  the  top  of  the  ballot,  and  above  the  instructions  to  voters,  the 
words[,]  in  capital  type  at  least  twelve  point  in  size[,]  the  words  [sic]  "GEN- 
ERAL TICKET,"  followed  by  the  respective  number  of  the  congressional, 
senatorial,  and  assembly  district [s]  in  which  the  ballot  is  to  be  voted; 

[Municipal  ticket.]  and  all  ballots  printed  by  county  clerks  or  registrars  of 
voters  of  consolidated  cities  and  counties  containing  the  names  of  city  and 
county  offices,  and  also  all  ballots  printed  by  the  clerk,  registrar  of  voters,  or 
Jecretary  of  a  legislative  body  of  any  incorporated  city  or  town,  shall  have 
printed  in  the  same  manner  below  the  perforated  line  the  words  "MUNICIPAL 
TICKET."  All  municipal  ballots  shall  be  printed  upon  paper  of  a  different 
tint  from  that  of  the  general  ballot. 

7.  [Ballots  of  same  size.]  All  of  the  ballots  of  the  same  sort  prepared  by 
any  county  clerk  or  registrar  of  voters,  or  clerk  or  secretary  of  a  legislative 
body,  or  other  person  having  charge  of  the  preparing  of  such  ballots,  for  the 
same  polling  place,  shall  be  precisely  the  same  size,  arrangement,  quality  and 
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tint  of  paper,  and  kind  of  type,  and  shall  be  printed  with  black  ink  of  the  same 
tint,  so  that  without  the  numbers  on  the  stubs  it  shall  be  impossible  to  distin- 
guish any  one  of  the  ballots  from  the  other  ballots  of  the  same  sort;  and  the 
names  of  all  candidates  printed  upon  the  ballot  shall  be  in  type  of  the  same 
size  and  character. 

8.  [Two  officers  for  different  terms.]  If  two  or  more  officers  are  to  be  elected 
for  the  same  office  for  different  terms,  the  terms  for  which  each  candidate  for 
such  office  is  nominated  shall  be  printed  on  the  ballot  as  a  part  of  the  title  of 
the  office.  If  at  a  general  election  an  office  is  to  be  filled  for  a  full  term,  and 
also  for  a  vacancy  in  another  term  the  list  of  candidates  for  the  full  term  shall 
be  placed  on  the  ballot  under  the  designation  of  the  office  with  the  words  "Pull 
Term"  printed  immediately  thereafter,  and  the  list  of  candidates  to  fill  the 
vacancy  shall  be  placed  on  the  ballot  under  the  designation  of  the  office  with 
the  words  "Short  Term"  printed  immediately  thereafter. 

9.  [Proposition  column.]  Whenever  any  question,  proposition  or  constitu- 
tional amendment  is  to  be  submitted  to  the  vote  of  the  electors,  there  shall  be 
printed  at  the  right  of  the  last  column  of  names  of  candidates,  another  column, 
or  columns  of  sufficient  width,  with  voting  squares,  in  which  such  question, 
proposition  or  constitutional  amendment  shall  be  designated,  which  designa- 
tion shall  consist  of  a  statement  prepared  as  herein  provided  for,  and  opposite 
such  question,  proposition  or  constitutional  amendment  to  be  voted  on,  r\ 
separate  lines,  the  words  "Yes"  and  "No"  shall  be  printed.  If  an  elector  shall 
stamp  a  cross  (X)  in  the  voting  square  after  the  printed  word  "Yes,"  his 
vote  shall  be  counted  in  favor  of  the  adoption  of  the  question,  proposition  or 
constitutional  amendment;  if  he  shall  stamp  a  cross  (X)  after  the  printed 
word  "No,"  his  vote  shall  be  counted  against  the  adoption  of  the  same. 

10.  [Instructions  to  voters.]  On  the  top  of  the  face  of  the  ballot  the  follow- 
ing directions  shall  be  printed : 

INSTRUCTIONS  TO  VOTERS : 

To  vote  for  a  candidate  of  your  selection,  stamp  a  cross  (X)  in  the  voting 
square  next  to  the  right  of  the  name  of  such  candidate.  Where  two  or  more 
candidates  for  the  same  office  are  to  be  elected,  stamp  a  cross  (X)  after  the 
names  of  all  the  candidates  for  that  office  for  whom  you  desire  to  vote,  not  to 
exceed,  however,  the  number  of  candidates  who  are  to  be  elected.  To  vote  for 
a  person  not  on  the  ballot,  write  the  name  of  such  person  under  the  title  of  the 
office  in  the  blank  space  left  for  that  purpose. 

To  vote  on  any  question,  proposition  or  constitutional  amendment,  stamp  a 
cross  (X)  in  the  voting  square  after  the  word  "Yes"  or  after  the  word  "No." 
All  marks,  except  the  cross  (X)  are  forbidden.  All  distinguishing  marks  or 
erasures  are  forbidden  and  make  the  ballot  void. 

In  elections  when  electors  of  president  and  vice  president  of  the  United 
States  are  to  be  chosen,  there  shall  be  placed  upon  the  ballot  in  addition  to  the 
instructions  to  voters  as  above  provided,  an  additional  instruction  as  follows: 
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"To  vote  for  all  or  a  group  of  persons,  stamp  a  cross  (X)  in  the  square  oppo- 
site such  group,' '  this  instruction  appearing  immediately  before  the  words: 
"To  vote  for  a  person  not  on  the  ballot." 

If  you  wrongly  stamp,  tear  or  deface  this  ballot,  return  it  to  the  inspector  of 
election  and  obtain  another. 

[Form  of  ballot.]    Except  as  to  the  order  of  the  names  of  candidates,  the 
ballots  shall  be  printed  substantially  in  the  following  form : 
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History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  73;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  170; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  305;  March  18,  1899,  Stats, 
and  Amdts.  1899,  p.  135;  March  14.  1903,  Stats,  and  Amdts.  1903,  p.  144; 
March  20,  191t,  Stats,  and  Amdts.  1911,  p.  405;  June  24,  1913,  Stats,  and 
Amdts.  1913,  p.  1157;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  272; 
May  7,  1919,  Stats,  and  Amdts.  1919,  p.  372.    In  effect  July  22,  1919. 


FOBM  OF  BALLOT. 

1.  Australian  ballot  system,  adoption  of. 

2.  Same — Main  feature  of. 

3.  Same — Secures  secrecy  only,  when. 

4.  Ballot,  what  is. 

5.  Construction  of  section. 

6.  Same  —  Unconstitutional     clause  — 

"Straight   ticket' ' — Proper  manner 
of  voting. 

7,8.  Distinguishing  marks  (subdivision  10). 

9.  Instructions  to  voters  (subdivision  10). 

10.  Mandatory   provisions  to  be  liberally 

construed. 

11.  "Municipal    ticket' ' — Printing    direc- 

tory, not  mandatory. 

12, 13.  Same — Ballots  containing  propositions 
as  well  as  those  containing  names  of 
candidates. 

14, 15.  Order  of  questions  on  ballot  (subdivi- 
sion 3). 
16.  Proposition  column  (subdivision  9). 

17, 18.  Two  officers  for  different  terms  (sub- 
division 8). 

19.  Variance  between   official  and  sample 

ballot. 

20.  What  must  be  placed  on  ballot. 

As  tkla  section  originally  stood*  It  pro- 
vided for  the   voting;  of  "straight"  tickets. 

— See  stats,  and  amdts.  1891,  pp.  170,  171. 

As  to  ballots,  see  note  25  L.  R.  A.  484. 

As  to  blank  spaces  on  recall  election  bal- 
lots* see,  ante,  8  1196  and  note. 

As  to  construction  of  "Australian  Ballot 
Law,"  see  note  29  L.  R.  A.  830;  briefs  in  16 
I*  R.  A.  771,  772;  16  L.  R.  A.  764;  29 
L.  R.  A.   671,   674;   30   L.  R.  A.   227,  228,   229. 

As  to  form  of  ballot  nnder  election  laws 
of  various  states,  see  note  10  L.  R.  A.  160, 
151. 

As  to  mandatory  and  directory  provi- 
sions in  Australian  Ballot  Law,  see  note 
49  Am.   St.  Rep.   240-243. 

As  to  number  of  ballots,  see,  post,  8  1199. 

As  to  pioneer  case  respecting-  the  use  of 
voting-  machine,  under  constitutional  pro- 
vision for  voting-  by  ballot,  see  note  36 
L.  R.  A.  547;  54  L.  R.  A.  430. 

As  to  proper  form  of  ballots,  see  note  12 
L.   R.   A.   551. 

As  to  regularity  of  the  printing  of  bal- 
lots, see  note  91  Am.  St.  Rep.  685. 

As  to  sticker  ballots,  see  note  27  L.  R.  A. 
234. 

As  to  use  of  paster  ballots,  see  note  40 
L.  R.   A.   617. 


As  to  waiver  of  irregularities  In  ballots* 

see  notes  31  Am.  St  Rep.  319;  33  Am.  8t 
Rep.  510. 

As  to  what  mark  upon  a  ballot  will  In- 
validate it,  see,  post,  8  1211. 

As  to  what  is  prohibited  generally  wits 
respect  to  ballots,  see,  post,  8  1215. 

Constitutionality  of  "Australian  Ballot*' 
statutes,  see  note  16  L.  R.  A.  754,  755. 

1.  Australian     ballot     system  —  Adoption 

of. — In  1891,  legislature,  by  series  of 
amendment  to  this  code,  ingrafted  upon 
our  election  law  system  of  voting  by  means 
of  what  is  popularly  known  as  reformed 
or  Australian  ballot. — Eaton  v.  Brown,  96 
Cal.  371,  372,  31  Am.  St.  Rep.  226.  17 
L.  R.  A.  697,  81  Pac.  250. 

2.  Same  —  Main  feature  of. — Main  fea- 
ture of  reformed  or  Australian  ballot  sys- 
tem is  uniform  official  ballot,  printed  and 
supplied  by  proper  public  officers,  contain- 
ing: names  of  all  candidates  to  be  voted 
for,  upon  which  voter  designates  his 
choice  by  stamping;  a  cross.  In  all  cases, 
this  may  be  done  by  stamping;  the  cross 
opposite  name  of  each  candidate  for  whom 
elector  desires  to  cast  his  vote. — Eaton  v. 
Brown,  96  Cal.  371,  372,  376,  31  Am.  St.  Rep. 
225,  17  L.  R.  A.  697,  31  Pac.   250. 

3.  Same— Secures   secrecy    only,    wkes«— 

The  so-called  Australian  ballot  system 
'only  secures  secrecy  In  voting;  when  elector 
desires  it,  and  has  sufficient  Independence 
to  Insist  upon  it  But  a  voter  can,  and  by 
one  who  has  sufficient  power  over  him  may 
be  forced  to,  so  mark  his  ballot  that  it 
can  be  Identified.  '  Many  ways  could  be 
suggested  in  which  this  could  be  done 
without  destroying  legality  of  ballot. — 
Jennlngrs  v.  Brown,  114  Cal.  307,  309,  34 
L.  R.  A.  45,  46  Pac.  77. 

4.  Ballot,  wkat  to. — A  ballot  Is  paper 
ticket  containing:  names  of  persons  for 
whom  elector  intends  to  vote,  and  desig- 
nating: office  to  which  each  person  so 
named  is  intended  by  him  to  be  chosen. — 
People  ex  rel.  Budd  v.  Holden,  28  Cal.  123, 
136. 

6.  Construction  of  section* — By  this  sec- 
tion, and  sections  to  which  It  refers,  it 
was  intended  that  only  parties  polling 
three  per  cent  of  entire  vote  cast  at  last 
election  should  have  heading;  upon  ticket 
Such  being:  fact,  it  would  appear  that  party 
designation  printed  at  head  of  tickets 
would  discriminate  In  favor  of  certain  par- 
ties, and  would  therefore  be  lacking;  In  that 
uniformity  of  operation  demanded  by  con- 
stitution.— Eaton  v.  Brown.  96  Cal.  871,  376, 
31  Am.  St  Rep.  225,  17  L,  R  A.  697,  31 
Pac.   250. 
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«.  Same  —  Unconstitutional  claim*  — 
"Straight  ticket" — Proper  manner  of  vot- 
ing.— Clause  in  this  section  providing:  for 
voting  of  straight  tickets  by  stamping: 
such  tickets,  opposite  names  of  certain 
parties  printed  at  head  of  such  tickets,  was 
pronounced  unconstitutional,  in  that  it 
lacked  uniform  operation  of  election  laws. 
Court  said  there  should  be  no  voting  by 
stamping  such  designation,  and  that  voters 
could  express  their  opinions  only  by  plac- 
ing stamp  opposite  name  of  their  candi- 
date for  each  office,  or  by  writing  name  of 
candidate  in  blank  space  left  thereon,  or 
their  answer  to  each  question,  or  proposi- 
tion, or  proposed  amendment  to  constitu- 
tion, excepting  only  in  case  of  presidential 
electors,  who  may,  under  the  law,  be  voted 
for  in  groups  by  single  impression  of 
stamp. — Eaton  v.  Brown,  96  Cal.  S71,  875, 
31  Am.  St.  Rep.  225,  17  L  R.  A.  697,  81 
Pac.  250. 

7.  "Distinguishing  marks'*  (svbd.  10). — 
While  section  1197  still  provides  for  print- 
ing a  direction  on  the  ballot  that  "all  dis- 
tinguishing marks  or  erasures  are  for- 
bidden and  make  the  ballot  void/'  there  is 
no  provision  of  substantive  law  anywhere 
in  the  code  to  the  effect  that  "a  distin- 
guishing mark  or.  erasure"  does  make  the 
ballot  void. — Sweetser  v.  Pacheco,  172  Cal. 
137,  155  Pac.  639. 

As  to  "distinguishing  marks,"  see,  also, 
post,  S  1211   and  note. 

8-  The  provision  of  section  1197  of  the 
Political  Code,  devoted  to  the  matter  of 
form  of  ballot,  that  "all  marks  except  the 
cross  are  forbidden,"  and  that  "all  distin- 
guishing marks  or  erasures  are  forbidden 
and  make  the  ballot  void,"  is  not  an  enact- 
ment of  substantive  law  at  all,  but  a  mere 
provision  that  certain  cautions  shall  be 
given  to  the  voter  himself. — Sweetser  v. 
Pacheco,   172   Cal.    137,   155   Pac.    639. 

ft.  Instruction  to  voters  (subd.  10). — The 
provisions  of  subdivision  10  are  not  an 
enactment  of  substantive  law,  but  mere 
provisions  that  certain  cautions  shall  be 
given  to  the  voter. — Turner  v.  Wilson,  171 
Cat  600,  154  Pac.  2. 

10.  Mandatory  provisions  to  be  liber- 
ally construed. — While  all  of  provisions  of 
election  law  are  mandatory,  they  should 
be  liberally  construed. — Jennings  v.  Brown, 
114  Cal.  307,  309,  34  L.  R.  A.  45,  46  Pac. 
77. 

11.  "Municipal  ticket**  —  Printing  direc- 
tory not  mandatory. — The  printing  of  the 
words  "municipal  ticket"  on  the  back  of 
the  ballots  at  a  municipal  election  was  in- 
tended for  the  convenience  of  the  election 
officials,  and  is  directory,  not  mandatory. — 
Rideout  v.  City  of  Los  Angeles,  —  Cal.  — > 
197  Pac  74. 

IX.  Same  — Ballots  containing  proposi- 
tions as  well  an  tkose  containing  nnmes  of 
candidates. — Under  the  above  section  bal- 
lots containing  questions  submitted  to  the 
voters,  as  well  as  those  containing  names 
•f  candidates,  must  be  marked  "municipal 


ticket." — Rideout    v.    City    of   Los   Angeles, 

—  Cal.  — ,  197  Pac.  74. 

13.  Violations  of  directory  provisions  as 
to  printing  ballots  do  not  invalidate  the 
election  if  a  number  of  electors  sufficient 
to  turn  .the  election  were  not  misled 
thereby. — Rideout   v.   City   of  l#os   Angeles, 

—  Cal.  — ,  197  Pac.  74. 

14.  Order  of  questions  on  ballot 
(snbd.  3). — Questions  of  purely  municipal 
or  local  significance  are  placed  upon  the 
ballot  after  the  names  of  all  candidates 
and  after  the  submission  of  all  questions 
calling  for  statewide  determination. — City 
and  County  of  San  Francisco  v.  Jordan, 
168  Cal.  313,  143  Pac.  67. 

15.  Where  a  statute  in  terms  provided 
that  a  certain  bonding  proposition  should 
be  submitted  at  an  election  "and  all  ballots 
at  said  election  shall  have  printed  thereon 
and  at  the  end  thereof"  the  proposition  in 
the  alternative,  it  meant  no  more  than  to 
designate  that  it  should  take  its  place 
after  the  names  of  the  candidates.  It  is 
equivalent  to  saying  that  it  should  take 
on  the  ballot  the  place  provided  for  it  by 
law. — City  and  County  of  San  Francisco 
v.  Jordan,  168  Cal.  318,  143  Pac.  67. 

16.  Proposition  column  (snbd.  9). — At 
an  election  where  many  proposed  law?  and 
constitutional  amendments  were  voted 
upon  the  secretary  of  state  in  placing  the 
proposition  involving  the  issue  of  bonds 
for  San  Francisco  harbor  at  the  end  of  all 
the  propositions  submitted  to  the  electors 
of  the  whole  state  and  before  questions 
of  purely  municipal  or  local  significance 
performed  the  duty  Imposed  by  this  sub- 
division.— City  and  County  of  San  Fran- 
cisco v.  Jordan,  168  Cal.  313,  143  Pac.  67. 

17.  Two  officers  for  different  terms 
(snbd.  8). — The  provision  of  subdivision  8 
is  not  an  enactment  of  substantive  law. — 
Turner  v.   Wilson,    171   Cal.   600,   154  Pac.   2. 

18.  While  it  is  permissible  to  hold  such 
elections  at  one  time,  the  offices  of  the  com- 
missioners sought  to  be  recalled,  because 
of  their  different  terms,  are  separate  offices, 
and  they  should  be  so  designated  upon  the 
ballot,  and  the  names  of  the  candidates  for 
such  offices  against  each  of  the  incumbents 
placed  respectively  in  the  proper  places  set 
apart  on  the  ballot  for  that  purpose. — Wil- 
son v.  Blake,  169  Cal.  449,  Ann.  Cas.  1916D, 
205,  147  Pac.  129. 

10.  Variance  between  official  and  sample 
ballot. — The  ballot  is  not  invalidated  be- 
cause the  space  allotted  to  instructions  to 
voters  was  greater  than  in  the  sample 
ballot,  the  questions  submitted  being 
printed  In  full  and  in  not  unreasonable 
small  type. — Rideout  v.  City  of  Los  An- 
geles, —  Cal.  — ,  197  Pac.  74. 

20.  Wbat  mast  be  placed  on  ballot. — In 
printing  tickets,  clerk  Is  required  by  this 
section  to  place  upon  them  the  following: 
"To  vote  for  a  person,  stamp  a  cross  (X) 
in  the  square  at  the  right  of  the  name." — 
Tebbe  v.  Smith.  108  Cal.  101.  109,  49  Am. 
St  Rep.  68,  69,  29  L.  R.  A.  673,  41  Pac.  454. 
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M  1107a-lltt>  INITIATIVE  MEASURES — HEADINGS  TO  PETITIONS.  [Pt.Ill. 

§  1197a.  INITIATIVE  MEASURES  SUBMITTED  TO  ATTORNEY  GEN- 
ERAL.  It  shall  be  the  duty  of  the  proponents  of  any  initiative  measure  relat- 
ing to  the  constitution  or  the  laws  of  the  state  of  California,  prior  to  circulating 
any  petition  for  signatures  thereon,  to  submit  a  draft  of  said  petition  to  the 
attorney  general  with  a  request  that  he  prepare  a  title,  and  summary  of  the 
chief  purposes  and  points  of  said  proposed  measure.  Such  title  and  summary 
shall  forthwith  be  prepared  in  the  manner  provided  for  the  preparation  of  bal- 
lot titles  in  paragraph  three  of  section  one  thousand  one  hundred  ninety-seven 
of  the  Political  Code.  Said  title  and  summary  shall  not  exceed  one  hundred 
words  in  all. 

History:   Enactment  approved  April  10,  1915,  Stats,  and  Amdts.  1915, 
p.  50.    In  effect  August  8,  1915. 

§  1197b.  HEADINGS  TO  PETITIONS.  The  proponents  of  any  proposed 
initiative  measure  shall  place  upon  each  section  of  the  petition  in  relation 
thereto  above  the  text  of  the  measure  the  title  and  summary  referred  to  in 
section  one  thousand  one  hundred  ninety-seven  a  of  the  Political  Code  not 
exceeding  one  hundred  words  in  all.  Across  the  top  of  each  page  of  any  peti- 
tion asking  that  any  act  or  section,  or  part  of  any  act  of  the  legislature  be  sub- 
mitted to  the  electors  for  their  approval  or  rejection,  there  shall  be  printed  in 
twelve-point  black-face  type  the  following : 
"REFERENDUM  AGAINST  AN  ACT  PASSED  BY  THE  LEGISLATURE." 

Across  the  top  of  each  page  after  the  first  page  of  every  initiative,  referendum 
or  recall  petition  or  section  thereof  which  may  be  prepared  and  circulated  in 
accordance  with  law  there  shall  be  printed  in  eighteen-point  gothic  type  a  short 
title,  in  not  to  exceed  twenty  words,  showing  the  nature  of  the  petition  and  the 
subject  to  which  it  relates. 

No  officer  chargeable  by  law  with  receiving  or  filing  in  his  office  any  initia- 
tive, referendum  or  recall  petition  shall  receive  or  file  any  such  petition  which 
does  not  conform  with  the  provisions  of  this  section.  This  section  shall  apply 
only  to  initiative,  referendum  and  recall  measures  affecting  the  constitution  or 
laws  of  the  state,  or  state  officers. 

History:  Enactment  approved  April  10,  1915,  Stats,  and  Amdts.  1915. 
p.  50.    In  effect  August  8,  1915. 

§1198.  PRINTING  AND  BINDING  OF  BALLOTS.  All  ballots,  when- 
printed,  shall  be  bound  in  stub  books,  each  book  to  consist  of  ten,  or  some  mul- 
tiple of  ten,  ballots  and  so  issued.  A  record  of  the  number  of  ballots  printed  by 
them  shall  be  kept  by  the  respective  county  clerks,  and  by  the  clerk  or  secre- 
tary of  the  legislative  body  of  each  incorporated  city  or  town. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  26;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  172; 
March  24,  1911,  Stats,  and  Amdts.  1911,  p.  477;  April  22,  1913,  Stats, 
and  Amdts.  1913,  p.  58.    In  effect  August  10,  1913. 

§  1199.  NUMBER  OF  BALLOTS  TO  BE  PROVIDED.  The  county  clerk  or 
registrar  of  voters  of  each  county  shall  provide  for  each  election  precinct  in  the 
county  ten  general  tickets  for  every  eight  or  fraction  of  eight  electors  regis- 
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tered  in  the  election  precinct  for  such  election ;  and  an  additional  ten  ballots  for 
each  election  precinct  .that  has  less  than  thirty  registered  electors;  provided, 
that  no  ballot  pad  used  or  provided  for  any  election  shall  contain  less  than  ten 
general  tickets  for  such  election,  and  in  case  of  a  consolidated  city  and  county, 
an  equal  number  of  municipal  tickets,  when  any  city  and  county  officers  are  to 
be  elected  and  the  clerk  or  secretary  of  the  legislative  body  of  any  incorporated 
city  or  town  shall  furnish  a  like  number  of  municipal  tickets  when  any  city  or 
town  officer  is  to  be  elected. 

[Destruction  of  unused  ballots.]    And  upon  the  day  of  election,  immediately 

upon  the  arrival  of  the  hour  when  the  polls  are  required  by  law  to  be  closed, 

the  county  clerk  in  each  county  shall  openly,  in  his  main  office,  in  the  presence 

of  as  many  persons  as  may  there  assemble  to  observe  his  act,  proceed  to  destroy 

every  unused  ballot  which  shall  have  remained  in  his  possession,  custody,  or 

control,  and  forthwith  make  and  file  his  affidavit,  in  writing,  as  to  the  number 

of  ballots  so  destroyed. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  172;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  304; 
March  19,  1909,  Stats,  and  Amdts.  1909,  p.  426;  April  22,  1913,  Stats,  and 
Amdts.  1913,  p.  58.    In  effect  August  10,  1913. 

§1200.  ERROR  [OR  OMISSION  IN  NAME  OF  CANDIDATES;  CORREC- 
TION.] Whenever  it  shall  appear  by  affidavit  that  an  error  or  omission  has 
occurred  in  the  publication  of  the  name  or  description  of  the  candidates  nomi- 
nated for  office,  or  in  the  printing  of  the  ballots,  the  superior  court  of  the 
county,  or  the  judge  thereof,  shall,  upon  application  by  any  elector,  by  order, 
require  the  county  clerk  to  correct  such  error,  or  to  show  cause  why  such  error 
should  not  be  corrected. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  172. 

1.  Prlater'a  mistake,  effect  of. — There  printer's  mistake  In  description  of  office 
are  circumstances  under  which  obvious  in-  in  ballots. — Inglis  v.  Shepherd,  67  Cal.  469, 
tentlon  of  electors  can  not  be  defeated  by       470,  8  Pac.  6. 

§  1201.  TICKETS  TO  BE  DELIVERED.  Before  the  opening  of  the  polls  at 
any  election  within  any  county,  the  county  clerk  of  the  county  shall  cause  to  be 
delivered  to  the  boards  of  election  of  each  election  precinct  which  is  within  the 
county,  and  in  which  the  election  is  to  be  held,  at  the  polling-place  of  the  elec- 
tion precinct,  the  proper  number  of  general  tickets  of  the  kind  to  be  used  in  the 
election  precinct,  in  sealed  packages,  with  marks  on  the  outside  clearly  desig- 
nating the  precinct  or  polling-place  for  which  they  are  intended,  and  the  num- 
ber of  ballots  inclosed,  and  in  case  of  a  consolidated  city  and  county,  also  a 
like  number  of  municipal  tickets ;  and  the  clerk  or  secretary  of  any  incorporated 
city  or  town  shall  in  like  manner  cause  to  be  delivered  the  proper  number  of 
municipal  tickets. 

[Receipt  therefor.]  The  county  clerk,  clerk,  or  secretary  shall  prepare  a 
receipt  for  each  polling-place,  enumerating  the  packages,  and  stating  the  time 
and  day  and  date  when  the  same  were  delivered  by  him  to  the  inspectors  of  elec- 
tion. The  inspectors  of  election  shall  sign  said  receipts  upon  receipt  of  the 
packages,  which  shall  forthwith  be  returned  and  filed. 
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[Messengers.  Compensation.]  The  county  clerk,  clerk,  and  secretary, 
respectively,  shall  have  authority  to  employ  such  messengers  as  may  be  neces- 
sary to  insure  the  safe  and  expeditious  delivery  of  the  ballots  to  the  inspectors 
or  judges  of  election,  as  provided  in  this  code,  and  the  board  of  supervisors, 
or  other  board  or  body  having  the  control  of  elections,  shall  allow  such  messen- 
gers a  reasonable  compensation  for  their  services,  to  "be  paid  as  other  election 
expenses  are  paid. 

[Prevention  of  election  by  destruction  of  ballots.    New  election.]    In  case  of 

the  prevention  of  an  election  in  any  precinct  by  the  loss  or  the  destruction  of 

the  ballots  intended  for  that  precinct,  the  inspector,  or  other  election  officer 

for  that  precinct,  shall  make  an  affidavit  setting  forth  the  fact,  swear  to  the 

same  before  an  officer  authorized  to  administer  oaths,  and  transmit  it  to  the 

governor  of  this  state.    Upon  receipt  of  such  affidavit,  the  governor  may  order 

a  new  election  in  such  precinct,  and  upon  the  application  of  any  candidate  for 

any  office  to  be  voted  for  by  the  electors  of  such  precinct,  the  governor  shall 

order  a  new  election  in  such  precinct. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  pp.  172-173. 

§1202.  BALLOT-CLERKS  TO  BE  APPOINTED.  At  the  same  time  and  in 
the  same  manner  as  inspectors  and  judges  of  election  are  now  appointed  in 
this  state,  two  ballot  clerks  for  each  election  precinct  in  the  state  shall  be 
appointed,  whose  duty  it  shall  be  to  have  charge  of  the  ballots  on  the  day  of 
election,  and  to  furnish  them  to  the  voters  in  the  manner  hereinafter  provided; 
provided,  however,  that  in  precincts  where  voting  or  ballot  machines  are  used, 
such  clerks  need  not  be  appointed. 

[Qualification  and  compensation.]  Such  ballot  clerks  shall  be  electors  of  the 
precinct  from  which  they  are  appointed,  and  shall  be  paid  the  same  compensa- 
tion as  inspectors  of  election. 

[To  be  chosen  from  what  party.]  In  making  appointments  of  such  ballot 
clerks,  one  of  them  shall  be  taken  from  the  political  party  that  polled  the 
largest  number  of  votes  at  the  last  preceding  general  election,  and  the  other 
from  the  party  that  polled  the  next  largest  number  of  votes  at  such  general 
election. 

[Service — Additional  clerks.]  They  shall  act  as  additional  clerks  of  election 
when  the  polls  are  closed,  and  they  shall  serve  until  the  votes  are  counted  and 
the  returns  are  signed. 

[Additional  election  officers,  when.]    Provided,  that  whenever  a  general  and 

a  municipal  election  shall  be  held  at  the  same  time,  there  shall  be  appointed 

one  additional  inspector,  one  additional  judge,  and  two  additional  clerks  in  the 

manner  now  provided  by  law. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  173;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  303; 
amended  March  6,  1907,  Stats,  and  Amdts.  1907,  p.  131,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  70.    In  effect  immediately. 
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§1203.  BALLOT-BOXES.  All  officers  upon  whom  is  imposed,  by  law  of 
the  state,  the  duty  of  designating  polling  places,  shall  cause  such  polling 
places  to  be  suitably  provided  with  a  ballot-box,  to  be  marked  on  the  outside 
"General  Tickets,' '  and  when  any  city,  city  and  county,  or  town  officers  are  to 
be  elected,  a  second  ballot-box,  to  be  marked  on  the  outside  "  municipal 
tickets"; 

[Booths  for  voters.]  and  shall  also  provide  a  sufficient  number  of  places, 
booths,  or  compartments,  at  or  in  which  voters  may  conveniently  mark  their 
ballots,  so  that  in  the  marking  thereof  they  may  be  screened  from  the  observa- 
tion of  others,  and  a  guardrail  shall  be  so  constructed  and  placed  that  only 
such  persons  as  are  inside  said  rail  can  approach  within  six  feet  of  the  ballot- 
boxes,  and  of  such  booths  or  compartments.  The  arrangement  shall  be  such 
that  neither  the  ballot-boxes  nor  the  box  booths  or  compartments  shall  be 
hidden  from  the  view  of  those  just  outside  the  said  guardrail.  The  number 
of  such  voting  booths  or  compartments  shall  not  be  less  than  one  for  every 
forty  electors  qualified  to  vote  in  the  precinct.  No  person  other  than  electors 
engaged  in  receiving,  preparing,  or  depositing  their  ballots  shall  be  permitted 
to  be  within  said  rail  before  the  closing  of  the  polls,  except  by  authority  of 
the  board  of  election,  and  then  only  for  the  purpose  of  keeping  order  and 
enforcing  the  law. 

[Supplies.]  Each  of  said  voting  booths  or  compartments  shall  be  kept 
provided  with  proper  supplies  and  conveniences  for  marking  the  ballots; 
provided,  that  no  such  supplies  or  conveniences  shall  be  furnished  other  than 
the  ink  pads  and  stamps  by  which  a  cross  (X)  may  be  made  as  herein  pro- 
vided for.  And  the  election  officers  shall  especially  see  that  the  stamps  and 
ink  pads  required  are  at  all  times  in  such  booths  and  in  condition  for  proper 
use;  and  all  officers  upon  whom  is  imposed,  by  the  law,  the  duty  of  designating 
polling  places  shall  supply  each  polling  place  with  several  stamps  and  several 
ink  pads  for  each  booth,  and  such  stamps  shall  be  so  made  that  a  cross  (X) 
may  be  made  with  either  end  of  such  stamp,  and  the  same  must  be  so  con- 
structed that  the  portion  with  which  such  cross  (X)  is  to  be  made  shall  not 
be  fastened  on  by  any  glue  or  like  substance  which  may  loosen  when  wet,  but 
the  said  stamp  shall  be  one  solid  piece; 

[Names  may  be  written  in  on  ballot  in  pencil]  provided,  however,  that  noth- 
ing herein  contained  shall  prevent  an  elector  from  using  a  pencil  for  the 
purpose  of  writing  in  on  the  ballot  the  name  of  any  candidate  for  whom  he 
desires  to  vote. 

History:    Enacted  March  12,  1872;  amended  March  20,  1891,   Stats, 
and  Amdts.  1891,  pp.  178, 174;  March  23,  1893,  Stats,  and  Amdts.  1893,  p. 
306;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  305;  May  5,  1919,  Stats, 
and  Amdts.  1919,  p.  319.    In  effect  July  22,  1919. 

VOTING-BOOTHS   AND  BALLOT-BOXES.  As  to  preparation  and  use  of  booths,  see 

,    «  M         A.         -rr       '  i.»  note  90  Am.  St.  Rep.  82. 

1.  Construction   of   section — Keeping   voting- 

booths  in  view.  Power  of  court,   to   rehire   ballot-boxes 

to    be    produced    or    opened   la    proceedings 

2.  Separate  ballot-boxes  where  there  are  two      other  than  election  contests. — See   note  88 

elections.  I*  R.  A.  386,  387. 

Aa  to  trrea^ilmrlties  in  uae  of  ballots  or  1*     Construction  of  section— Keeping;  Tot- 

ballot-boxes,  see  note   90  Am.   St.   Rep.    80,       in*   booths   la    view. — Precinct    should    not 
81.  be    thrown    out    on    ground     that    voting 
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booths  were  not  In  view  of  election  board 
and  bystanders,  where  every  one  In  large 
room  in  which  election  was  held  could 
easily  have  put  himself  in  position  to  see 
booths.  This  section  of  code  provides  that 
arrangement  shall  be  such  that  booths 
"shall  not  be  hidden  from  the  view"  of 
bystanders,  but  it  is  not  violated  where 
every  one  can  easily  put  himself  in  posi- 
tion to  see  booths.  Neither  would  fact  that 
there  were  two  large  windows  in  room, 
where  booths  were,  be  sufficient  to  invali- 
date election,  where  it  was  shown  that 
they   were   securely   fastened  and    there   Is 


no  evidence  that  they  caused  any  improper 
conduct. — Hayes  v.  Kirkwood,  136  Cat  196, 
399,  69  Pac.   30. 

2.  Separate  ballot-boxe*  where  there  are 
two  election*, — Nowhere  in  the  election 
laws  of  the  state  is  there  a  provision  re- 
quiring* separate  ballot-boxes  where  two 
elections  are  called  at  the  same  time,  ex- 
cept in  the  case  where  a  general  election 
and  an  election  of  municipal  officers  as 
provided  in  the  above  section. — Mead  v. 
City  of  Los  Angeles,  —  CaL  — ,  197  Pac 
65.  66. 


§1204.    MANNER  OF  VOTING. 


!  TO  BE  WRITTEN  ON  ROSTER. 


CHALLENGE.  Any  person  desiring  to  vote  shall  write  his  or  her  name  and 
address  (or  if  he  or  she  be  unable  to  write,  shall  have  the  same  written  for  him 
or  her)  on  a  roster  of  voters  provided  for  that  purpose  and  announce  the  same 
to  one  of  the  election  officers,  who  shall  then  in  an  audible  tone  of  voice 
announce  the  same,  and  if  another  election  officer  finds  the  name  on  the  regis- 
ter, he  shall  in  a  like  manner  repeat  the  name  and  address,  whereupon  a  chal- 
lenge may  be  interposed  as  provided  in  section  twelve  hundred  and  thirty 
of  this  code. 

[Name  changed  by  marriage.]  In  case  the  surname  of  any  female  person 
offering  to  vote  has  been  changed  by  reason  of  marriage  or  divorce  since 
registration [,]  such  person  shall  sign  her  name  as  it  was  before  such  marriage 
or  divorce  and  also  her  name  as  it  is  at  the  time  she  votes,  indicating  on  the 
roster  by  brackets  or  other  means,  that  the  two  names  are  the  names  of  one 
person. 

[Comparison  of  signatures.]    In  all  cases  except  in  those  where  the  name 
and  address  of  the  voter  is  written  on  the  roster  of  voters  for  him,  as  above 
provided,  it  shall  be  the  duty  of  the  election  officer,  in  the  presence  and  view 
of  the  bystanders,  to  compare  the  signature  of  the  voter  on  the  roster  of 
voters   with   the   signature   of  that   person   on   the   register   and   no   ticket 
shall  be  given  such  voter  until  such  comparison   of  signatures   shall  have 
been  made,  and  until  such  a  comparison  has  been  made,  as  aforesaid,  the 
right  of  a  voter  to  vote  may  be  challenged.     If  the  challenge  be  overruled, 
the  election  officer  shall  give  the  voter  a  ticket  and  the  clerk  shall  write  on  the 
register  opposite  the  name  of  the  voter  the  number  of  the  general  ticket  given 
him  and  also  the  number  of  the  municipal  ticket  given  him  when  any  city,  city 
and  county  or  town  officer  is  to  be  elected  and  the  voter  shall  be  allowed  to 
enter  the  place  enclosed  by  the  guardrail  as  above  provided.     The  election 
officer  shall  give  him  but  one  general  ticket  and  where  any  city,  city  and  county 
or  town  officers  are  to  be  elected  also  one  municipal  ticket  and  only  one  ballot 
of  each  kind  and  in  order  to  prevent  voters  from  marking  their  ballots  with 
a  pencil,  or  otherwise  contrary  to  law,  it  shall  be  the  duty  of  the  election 
officer  whenever  he  shall  deliver  a  ballot  to  any  voter  to  then  orally  distinctly 
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state  to  him,  so  that  it  may  be  heard  by  the  bystanders,  that  he  must  mark  the 
ballot  with  the  stamp  provided  by  law  or  it  will  not  be  counted. 

History:  Enacted  March  12,  1872;  amended  March  20,  1889,  Stats, 
and  Amdts.  1889,  p.  425;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  174; 
March  28, 1895,  Stats,  and  Amdts.  1895,  p.  305;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  213; 
June  14, 1913,  Stats,  and  Amdts.  1913,  p.  1169.   In  effect  August  10,  1913. 


VOTING— MANNER  OP. 

1.  All  members  of  board  need  not  be  present 

during  progress  of  voting. 

2.  Irregularities  which  do  not  justify  throw- 

ing out  of  precinct. 

3.  Mandatory  and  directory  provisions. 

4.  Preparation  of  ballot — Very  letter  of  sec- 

tion need  not  be  followed. 

As  to  statutory  requirement  of  marklBf 
ballots  la  squares  or  designated  place*,  see 

note  28  U  R.  A.  683. 

1.  All  members  of  board  need  not  bo 
•reseat    duriaa-    progress    of    votfaaj. — Law 

does  not  require  that  all  members  of  board 
of  election  officers  shall  be  present  during 
all  time  that  voting  is  in  progress. — Pack- 
wood  v.  Brownell,  121  Cal.  478,  479,  58  Pac. 
1079. 

X  Irrea-alaritles  which  do  not  Justify 
tarsuias;  out  of  precinct. — Although  elec- 
tion clerk  failed  to  require  some  persons 
desiring  to  vote  at  election  to  give  their 
names  or  addresses,  or  to  announce  the 
■ame,  and  failed  to  state  to  voter  that  he 
must  mark  his  ballot  with  stamp,  as  pro- 
vided by  law,  or  it  would  not  be  counted, 
or  where,  in  some  instances,  they  failed 
to  write  on  the  register  opposite  the  name 
of  the  voter  number  of  general  ticket 
given  him,  such  irregularities,  if  they  are 
the  result  of  ignorance  or  inadvertence, 
and  not  of  any  fraudulent  design,   or  for 


purpose  of  doing  any  wrong,  and  do  not  in 
any  way  affect  result  of  said  election,  are 
clearly  Insufficient  to  Justify  throwing  out 
of  precinct. — Hayes  v.  Kirk  wood,  186  Cal. 
896,  400,  69  Pac  30. 

8.     Mandatory    aad    directory    provisions. 

—It  is  only  those  provisions  of  statute  re- 
lating to  time  and  place  of  voting  at  elec- 
tions, qualifications  of  voters,  etc.,  and 
such  others  as  are  expressly  made  pre- 
requisites to  validity  of  an  election  that 
are  mandatory.  All  others  are  directory, 
merely,  and  failure  to  observe  them,  caused 
by  honest  ignorance  of  mistake,  and  not 
resulting1  in  manifest  fraud,  does  not  afford 
ground  for  rejecting  entire  vote  of  pre- 
cinct. But,  on  other  hand,  it  is  equally 
settled  that  neglect  of  directory  provisions 
of  statute  designed  to  prevent  fraudulent 
voting,  followed  by  actual  fraud  of  char- 
acter sufficient  in  extent  to  throw  doubt 
on  result  of  election,  is  ground  for  reject- 
ing entire  vote  of  precinct,  if  there  is  no 
means  of  purging-  poll. — Russell  v.  Mc- 
Dowell, 83  Cal.  70,  77,  83  Pac.  183. 

4k     Preparation  of  ballot— Very  letter  of 
section    need    not    be    followed. — It    Is    not 

necessary  that  voter  should  follow  very 
letter  of  this  section  in  preparing  his 
ticket,  or  have  his  vote  for  particular  can- 
didate rejected.  Such  is  not  purpose  or 
meaning  of  section. — Rutledge  v.  Craw- 
ford, 91  Cal.  526,  532,  25  Am.  St.  Rep.  812, 
13  L.  R.  A.  761,  27  Pac.  779. 


§1206.  HOW  VOTER  SHALL  PREPARE  HIS  BALLOT.  On  receiving 
his  ballot  the  elector  shall  forthwith,  and  without  leaving  the  inclosed  space, 
retire  alone  to  one  of  the  places,  booths  or  compartments  provided  to  prepare 
his  ballot.  In  voting  he  shall  stamp  a  cross  (X)  is  the  voting  square  after 
the  name  of  every  candidate  for  whom  he  intends  to  vote,  and  this  shall  be 
counted  as  a  vote  for  each  person  after  whose  name  the  voter  has  stamped 
such  cross,  or  he  may  vote  for  a  candidate  or  person  whose  name  is  not  printed 
on  the  ballot  by  writing  a  name  for  such  office  in  the  blank  space  left  therefor, 
in  vhich  latter  case  the  vote  of  such  voter  for  that  office  shall  be  counted  for 
the  person  whose  name  is  so  written.  Where  two  or  more  candidates  for  the 
same  office  are  to  be  elected  and  the  voter  desires  to  vote  for  candidates  for 
that  office,  he  must  stamp  a  cross  (X)  after  the  names  of  all  the  candidates  for 
that  office  for  whom  the  voter  desires  to  vote,  not  exceeding,  however,  the 
number  of  candidates  who  are  to  be  elected.  In  case  of  a  question,  proposition 
or  constitutional  amendment  submitted  to  the  vote  of  the  electors,  the  voter 
shall  mark  his  ballot  by  stamping  in  the  appropriate  voting  square  a  cross 
(X)  opposite  the  answer  he  desires  to  give  as  to  such  question,  proposition  or 
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constitutional  amendment.  All  crosses  shall  be  made  only  with  a  stamp,  which, 
with  necessary  pads  and  ink,  shall  be  provided  by  the  officers  who  by  law  are 
required  to  furnish  election  supplies  for  each  booth  or  compartment  provided 
for  the  marking  and  preparation  of  ballots. 

[Folding  ballot.]     Before  leaving  such  booth  or  compartment  the  elector 

shall  fold  his  ballot  in  such  a  manner  that  the  number  of  the  ballot  and  the 

indorsement  on  the  back  shall  appear  on  the  outside  thereof,  without  displaying 

the  marks  on  the  face  thereof,  and  shall  keep  it  folded  until  he  has  voted. 

Having  folded  his  ballot,  the  voter  shall  deliver  it  folded  to  the  inspector,  who 

shall  announce  in  an  audible  tone  of  voice  the  name  of  the  voter  and  the  number 

of  his  ballot.    If  the  ballot  clerk  having  in  charge  the  register  or  affidavits  of 

registration  finds  such  number  to  correspond  with  the  number  marked  opposite 

the  voter's  name  on  the  register  or  affidavit  of  registration,  he  shall,  in  like 

manner,  repeat  the  name  and  number,  and  shall  write  opposite  the  name  the 

word  " voted."     The  inspector  shall  then  separate  the  slip  containing  the 

number  from  the  ballot,  deposit  the  ballot  in  the  box  and  immediately  destroy 

such  numbered  slip. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  pp.  174-175;  March  23,  1893,  Stats,  and  Amdts.  1893, 
pp.  306-307;  March  20,  1899,  Stats,  and  Amdts.  1899,  p*.  139;  March  14, 
1903,  Stats,  and  Amdts.  1903,  p.  148;  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  411. 


MARKING  BALLOT. 

1.  Construction  of  section — Gross  may  be 

made. 

2.  Same — Voter  can  not  both  make  cross 

and  write  name. 

3.  Effect  of  erasures  in  preparing  ballot. 
4-  8.  Mandatory  provisions  as  to  voters. 

9.  Lead  pencil  cross  not  sufficient. 

10, 11.  Marking    a    cross,    when    not    a    dis- 
tinguishing mark. 

12.  Same — Stamped    cross    not    essential, 

when. 

13.  Stamping  party  designations  at  head 

of  ballots. 

14.  What    irregularities    do    not    justify 

throwing  out  of  precinct. 

1.  Construction  of  section  —  Cross  may 
be  made. — This  section  permits  voter  to 
make  cross  only  after  printed  name. — Peo- 
ple ex  rel.  Bledsoe  v.  Campbell,  138  Cal. 
11,   22,  70  Pac.    918. 

2w  Same-— Voter  can  aot  both  make  cross 
and  write  name. — This  section  provides 
that  voter  shall  prepare  his  ballot  "by 
marking:  a  cross  after  name  of  the  person 
or  persons  for  whom  he  intends  to  vote,"  or 
"by  writing-  a  name  or  names  in  the  blank 
column."  He  is  not  authorized  to  do  both. 
The  writing-  of  a  name  in  the  blank  column, 
after  having  marked  cross  in  printed 
column  against  name  of  candidate  for 
same  office,  is  a  most  efficient  mode  of 
placing  an  identifying  mark  upon  ballot. — 
People  ex  rel.  Bledsoe  v.  Campbell,  138 
Cal.   11,  21,  70  Pac.  918. 


8.  Effect  of  erasures  in  preparing  bal- 
lot and  substitution  of  name,  and  use  of 
red  ink  and  indelible  pencils,  considered. — 
Rutledge  v.  Crawford,  91  Cal.  526,  532,  25 
Am.  St  Rep.  212,  IS  L  R.  A.  761,  27  Pac. 
779. 

4.  Mandatory  provisions  as  to  voters  are 

found  in  this  section  and  in  section  1215, 
post. — Tebbe  v.  Smith,  108  Cal.  101,  109,  49 
Am.  St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac. 
454. 

5.  Where  statute  makes  no  mention  of 
square,  and  there  is  not  even  an  express 
direction  to  clerk  to  place  square  opposite 
names  of  candidates  on  ticket,  voter  is 
only  commanded  to  place  cross  in  marginal 
space  to  right  of  candidate's  name,  and 
voter  has  complied  with  mandatory  pro- 
visions when  he  has  so  placed  cross  In 
marginal  space. — Tebbe  v.  Smith,  108  Cal. 
101,  109,  49  Am.  St.  Rep.  68,  29  L  R.  A.  673, 
41  Pac.   464. 

6.  Under  the  law  as  it  now  is,  and  has 
been  ever  since  the  year  1903,  the  only 
way  in  which  a  voter  can  indicate  his  in- 
tent to  vote  for  a  particular  candidate  is 
by  stamping  a  cross  in,  or  at  leaat  partly 
in,  the  voting  square,  the  provisions  of 
section  1205  of  the  Political  Code  being 
mandatory  in  this  regard.  Any  other 
method  is  legally  ineffectual  to  express  an 
Intent  to  vote  for  a  particular  candidate, 
by  reason  of  the  express  language  of  this 
section  providing  how,  and  how  only,  the 
intent  shall  be  Indicated. — Sweetser  v.  Pa- 
checo,   172  Cal.   137,  155  Pac.  639. 

7.  The  voter  who  has  omitted    to   stamp 
his  cross  in,  or  at  least  partly  in,  the  voting 
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square,  opposite  the  printed  name  of  a 
particular  candidate,  has  not  voted  for 
that  candidate.  The  case  is  simply  one  of 
no  vote. — Sweetser  v.  Pacheco,  172  Cal.  137, 
155  Pac.  639. 

8.  The  intent  of  the  voter  to  vote  for  a 
particular  candidate  whose  name  is  printed 
on  the  ballot  can  be  expressed  only  by 
stamping  a  cross  in  or  at  least  partly  In 
the  voting  square.  Lacking:  such  stamped 
cross,  the  ballot  can  not  be  counted  for 
euch  candidate,  even  though  the  courts  may 
feel  that  the  voter  In  fact  intended  so  to 
vote.  The  express  language  of  the  law 
forbids  it. — Sweetser  v.  Pacheco,  172  Cal. 
137,  165   Pac.    639. 

t.    Lead    pencil    crofla    not    sufficient. — A 

cross  made  with  a  lead  pencil  is  not  a  cross 
stamped  on  the  ballot  within  the  meaning: 
of  this  section. — Sweetser  v.  Pacheco,  172 
Cal.  137,  155   Pac.   639. 

See,,  post,   8  1211   and  note. 

10.  Marking  a  eros»— -When  not  a  «Us- 
tiagnlahlnff  mark* — If,  at  time  general 
election  took  place,  law  only  required 
voter  to  make  cross  as  to  constitutional 
amendments  against  answer  he  desired  to 
give,  cross  made  in  parallelogram  con- 
taining: candidate's  name  after  name,  but 
not  in  square,  or  cross  either  under  or  on 
words  "yes"  or  "no,"  in  voting  on  such 
amendments,  instead  of  in  blank  space 
after  it,  is  not  distinguishing  mark. — Hus- 


ton v.  Anderson,  145  Cal.   320,   333,  78  Pac. 
626. 

11.  If,  at  time  an  election  took  place, 
law  as  it  then  stood  did  not  require  cross 
to  be  marked  in  square,  but  only  after 
name  of  candidate,  cross  marked  after 
name  of  candidate  is  not  distinguishing 
mark.— Tebbe  v.  Smith,  108  Cal.  101,  109, 
49  Am.  St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac. 
454. 

12.  Same  —  Stamped  cross  not  essential, 
when. — A  stamped  cross  is  not  essential 
where  the  name  Is  written  on  the  ballot. — 
Turner  v.  Wilson,  171   Cal.   600,  164   Pac.  2. 

See,  post,  §  1211  and  note. 

18.  Stamping  party  designation*  at  head 
of  ballots.  —  There  can  be  no  voting  by 
stamping  party  designations  at  head  of 
tickets. — Eaton  v.  Brown,  96  Cal.  371,  375, 
31  Am.  St.  Rep.  225,  17  L.  R.  A.  697,  31  Pac 
250. 

14.  Want  Irregularities  do  not  Justify 
throwing;  out  of  precinct. — Though,  in  few 
Instances,  Inspector  neglected  to  announce 
name  of  voter  or  number  of  his  ticket,  and 
ballot-clerk  neglected  to  repeat  name  or 
number  of  ballot,  as  provided  in  this  sec- 
tion, yet  such  acts  or  omissions,  if  result 
of  ignorance  or  inadvertence,  and  not  of 
any  fraudulent  design,  or  purpose  of  doing 
wrong,  are  not  sufficient  to  justify  throw- 
ing out  of  precinct. — Hayes  v.  Kirkwood, 
136  Cal.  396,  400,  69  Pac.  30. 


§1206.  OCCUPANCY  OP  BOOTHS.  No  more  than  one  person  shall  be 
permitted  to  occupy  any  one  booth,  at  one  time,  and  no  person  shall  remain 
in  or  occupy  a  booth  longer  than  necessary  to  prepare  his  ballot,  and  in  no 
event  longer  than  ten  minutes.  The  board  having  charge  and  control  of  elec- 
tions shall  not  furnish  for  use  in  the  voting  compartments  any  other  or  addi- 
tional means  or  method  by  which  a  ballot  may  be  marked  than  the  ink  pads 
and  rubber  stamps  by  which  a  cross  (X)  may  he  made  as  provided  for  in 
this  code ; 

[Names  may  be  written  in  on  ballot  in  pencil.]  provided,  however,  that  noth- 
ing herein  contained  shall  prevent  an  elector  from  using  a  pencil  for  the 
purpose  of  writing  in  on  the  ballot  the  name  of  any  candidate  for  whom  he 
desires  to  vote. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  175;  May  5,  1919,  Stats,  and  Amdts.  1919,  p.  320.  In 
effect  July  22,  1919. 

§1207.  SPOILED  BALLOTS.  Any  voter  who  shall  spoil  a  ballot  shall 
return  such  spoiled  ballot  to"  the  ballot-clerk  and  receive  another  one  in  its 
place,  one  at  a  time,  not  to  exceed  three  in  all.  All  the  ballots  thus  returned 
shall  be  immediately  canceled,  and,  with'  those  not  distributed  to  the  voters, 
shall  be  returned  with  the  registered  list  and  ballots,  as  now  provided  in  sec- 
tions one  thousand  two  hundred  and  sixty-three  and  one  thousand  two  hundred 
and  sixty-four  of  this  code.  Every  elector  who  does  not  vote  the  ballot 
delivered  to  him,  shall,  before  leaving  the  polling-place,  return  such  ballot 
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to  the  ballot-clerks  having  charge  of  the  ballots,  who  shall  immediately  cancel 
the  same  and  return  them  in  the  same  manner  as  spoiled  ballots. 

[The  ballot-clerks  must  account  for  ballots.]  The  ballot-clerks  shall  account 
for  the  ballots  delivered  to  them  by  returning  a  sufficient  number  of  unused 
ballots  to  make  up  when  added  to  the  number  of  official  ballots  cast  and  the 
number  of  spoiled  ballots  returned,  the  number  of  ballots  given  to  them,  and 
it  shall  be  the  duty  of  the  officers  receiving  such  returned  ballots  to  compel 
such  an  accounting ; 

[Unused  ballots  must  be  canceled]    And  immediately  upon  the  closing  of 

the  polls,  and  before  any  ballot  shall  be  taken  from  the  ballot-boxes,  or  either 

thereof,  the  ballot-clerks  must,  in  the  presence  of  all  persons  in  the  room  who 

may  desire  to  observe  the  same,  proceed  to  deface  every  unused  or  spoiled 

ballot,  by  drawing  across  the  face  thereof,  in  writing-ink,  with  a  pen,  two  lines 

which  shall  cross  each  other,  and  said  ballot-clerks  shall  thereupon  immediately, 

and  before  any  ballots  be  taken  from  the  ballot-box,  or  either  thereof,  place 

all  said  ballots  thus  defaced  within  an  envelope  and  seal  said  envelope,  and 

thereupon  a  majority  of  the  election  officers  shall  immediately  write  their 

names  across  the  sealed  portion  of  said  envelope. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  175;  March  28,  1895,  Stats,  and  Amdts.  1895,  p. 
306. 


SPOILED  BALLOTS. 

1.  Ballots,  unused  and  rejected — Directory 
only. 

2,  3.  Construction  of  section. 

4.  Voter's  remedy — Calling  for  new  ticket. 

5.  Voter  "spoils"  a  ballot,  when. 

A*  to  marked  or  spoiled  ballots,  see,  post, 
9  1211. 

1.  Ballots*  unused  and  rejected— Direc- 
tory only. — The  provisions  of  this  section 
and  of  section  1257  are  merely  directory. 
The  electors  of  a  precinct  should  not  be 
disfranchised  because  the  election  officers 
failed  to  comply  with  provisions  which  do 
not  go  to  the  substance  of  the  election, 
and,  therefore,  the  fact  that  ballots  were 
in  fact  erroneously  rejected,  but  not 
marked  "rejected,"  etc.,  as  required  by 
the  statute,  and  were  in  fact  returned 
among*  the  spoiled,  canceled,  and  unused 
ballots,  will  not  prevent  their  being;  con- 
sidered in  an  election  contest  when  these 
facts  are  made  to  clearly  appear  to  the 
court. — Starkweather  v.  Dawson,  14  Cal. 
App.  666,  112  Pac.  736. 


2.  Construction,  of  section This  sec- 
tion, in  forbidding-  marks,  does  not  Include 
cross  legally  placed. — Tebbe  v.  Smith,  108 
Cal.  101,  110,  49  Am.  St.  Rep.  68,  29LR.A. 
673,  41  Pac.  464. 

3.  This  section  provides  that  If  voter 
spoil  ballot  he  must  return  It  to  ballot 
clerk  and  receive  another  In  Its  place. — 
People  ex  rel.  Bledsoe  v.  Campbell,  138 
CaL  11,  21,  70  Pac.  918. 

4.  Voter's  remedy  —  Calling*  for  new 
ticket.  —  Where  voter  has  Improperly 
marked  his  ballot,  by  attempting:  to  write 
name,  but  abandons  intent  after  setting 
down  initial  letter,  his  only  remedy  is  to 
call  for  issuance  to  him  of  a  fresh  ticket 
— Tebbe  v.  Smith,  108  Cal.  101,  110,  49  Am. 
St.  Rep.  68,  29L  R.  A  673,  41  Pac.  464. 

B.  Voter  "spoils"  ballot  when  he  marks 
it  differently  from  mode  in  which  he  wishes 
to  vote,  or  places  thereon  any  mark  by 
which  it  may  be  identified.  He  Is  not  per- 
mitted to  correct  ballot  himself,  by  eras- 
ing mark,  but  must  procure  another  in  its 
stead. — People  ex  rel.  Bledsoe  v.  Camp- 
bell, 138  Cal.  11,  21,  70  Pac.   918. 


§  1208.  ASSISTANCE  TO  ILLITERATE  VOTERS.  WHO  SHALL  REN- 
DER. When  it  appears  from  the  register  that  any  elector  has  declared  under 
oath,  when  he  registered,  that  he  cannot  read,  or  that  by  reason  of  physical 
disability  he  is  unable  to  mark  his  ballot,  he  shall,  upon  request,  receive  the 
assistance  of  two  of  the  officers  of  election,  of  different  political  parties,  in  the 
marking  thereof,  to  be  chosen  as  follows :  One  by  the  inspector  then  receiving 
the  ballots,  and  the  other  by  the  judge  of  the  opposite  political  party  which  at 
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the  last  election  cast  the  highest  number  of  votes  throughout  the  state,  and  in 
the  event  there  are  more  judges  than  one  of  said  party,  then  by  the  one  of 
said  judges  who  shall  be  named  by  said  inspector.  Neither  of  the  persons 
appointed  shall  be  of  the  same  political  party  with  the  person  appointing,  nor 
shall  either  of  said  persons  so  making  said  appointments  appoint  the  other  for 
said  purposes.  Such  officers  shall  thereafter  give  no  information  regarding 
the  marking  of  said  ballot.  The  officers  making  such  appointments  shall  make 
the  same  in  writing,  and  sign  the  same,  and  upon  the  same  paper  the  persons 
so  appointed  shall  subscribe  and  take  the  following  oath  before  assisting 
such  elector: 

[Oath.]     State  of  California,  county  of ,  assembly  district  number 

, precinct,  ss. 

and ,  being  duly  sworn,  each  for  himself,  says  that  he  is  one 

of  the  officers  of  election  appointed  to  assist (here  insert  the  name  of 

the  elector)  in  marking  his  ballot,  and  that  he  will  not  give  any  information, 
now  or  hereafter,  regarding  the  same.  


Subscribed  and  sworn  to  before  me,  this 

18[19]— . 


day  of 


A.  D. 


Said  affidavit  may  be  sworn  to  before  any  officer  of  election  competent  to 
administer  an  oath,  and  the  same,  with  the  indorsements  thereon,  shall  be 
returned  to  the  county  clerk,  as  provided  in  section  one  thousand  two  hundred 
and  sixty-one  of  this  code. 

lasts  of  the  voters  who  have  been  assisted  in  marking  their  ballots  shall  be 

kept  by  the  clerks  keeping  the  poll-lists,  and  shall  be  returned  and  preserved, 

as  the  poll-lists  are  returned  and  preserved.    As  amended  March  twenty-third, 

eighteen  hundred  anil  ninety-three. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  175;  March  23,  1893,  Stats,  and  Amdts.  1893,  p. 
307;  March  28,  1895,  Stats,  and  Amdts.  1895,  pp.  306-307. 


ASSISTANCE  TO  VOTERS. 

1.  Amendment  of  section  and  its  effect. 

2.  Ballot  of  assisted  voter  is  illegal,  when. 

3.  Construction  of  section  with  sections  1096, 

1097,  ante. 

4.  Law  does  not  enjoin  secrecy,  when. 

5.  Method  prescribed  by  section  must  be  pur- 

sued. 

6.  Object  of  law. 

7.  Presumption  that  legal  ticket  was  put  into 

voter's  hand. 

8.  Voter  is  entitled  to  assistance,  when. 

Am    <•    stTlns;    assistance    to    voters,    see 

note  90   Am.  St.  Rep.  82. 

1.     Amendment  of  section  and  its  effect. 

— When  this  section  was  first  adopted,  it 
provided  that  "any  elector  who  declares 
under  oath  to  the  presiding:  election  officer 
that  be  can  not  read,  and  that  by  reason 
thereof,  or  by  reason  of  physical  dis- 
ability,   he   is   unable   to    mark    his    ballot. 


shall,  upon  request,  receive  the  assistance 
of  any  one  of  the  election  officers  he  may 
choose  in  the  marking  thereof/'  etc. 
(Stats.  1891,  p.  175.)  This  section  was 
amended  in  1893  (Stats.  1893,  p.  307),  but 
was  not  disturbed  as  to  oral  oath.  In 
1895,  section  was  amended  into  present 
form. — Huston  v.  Anderson,  145  Cal.  320, 
336,   78   Pac.    626. 

2  Ballot  of  assisted  voter  Is  Illegal, 
when. — Where  voter  is  assisted  In  marking: 
his  ballot,  without  any  regard  to  condi- 
tions prescribed  by  this  section,  such  bal- 
lot, if  cast,  Is  clearly  illegal;  as  where 
he  does  not  declare  under  oath,  when  he 
registers,  that  he  Is  illiterate  or  subject 
to  any  physical  disability,  or  where  it 
affirmatively  appears  that  he  can  read  and 
write  and  can  mark  his  own  ballot,  and 
where  no  oath  is  administered  to  voter  or 
to  person  who  marks  such  voter's  ballot, 
and  no  record  is  kept  of  matter  and  no  re- 
turns made,  even  of  persons  who  were 
appointed,  if  any,  to  assist  voter. — Patter- 
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son  v.  Hanley,  136  CaL  265,  275,  68  Pac.  821. 

3.  Construction  of  section  With  sections 
1096,  1007,  ante. — There  is  nothing  in  sec- 
tions 1096,  1097,  ante,  to  detract  from  force 
of  provisions  of  this  section  1208,  even 
though  they  were  enacted  subsequent  to 
enactment  of  this  section  1208,  which  is 
not  the  case.  Provisions  concerning-  affi- 
davits for  registration  of  voters  consti- 
tuted portions  of  said  sections  1096,  1097 
at  the  time  of  the  enactment  of  this  sec- 
tion 1208,  in  its  present  form,  and  subse- 
quent amendments  of  sections  1096,  1097, 
made  no  change  in  such  provisions. — Hus- 
ton ▼.  Anderson,  145  Cal.  320,  327,  78  Pac. 
626. 

4.  Law  does  not  enjoin  secrecy,  when. — 

Provision  of  this  section  which  prohibits 
officers,  who  assist  illiterate  or  helpless 
voters  in  marking  their  ballots,  from 
thereafter  giving  information  regarding 
marking  of  said  ballots,  applies  in  terms 
only  to  ballots  of  electors.  Where  ballot 
is  unlawfully  deposited  by  one  who  is  not 
an  elector,  law  does  not  enjoin  secrecy  as 
to  his  ballot  where  interest  of  third  par- 
ties and  of  public  is  concerned. — Packwood 
v.  Brownell,  121  Cal.  478,  482,  53  Pac.  1079. 

5.  Method  prescribed  by  section  must  be 
pursued. — An  elector  who  is  unable  to  write 
can,  under  our  present  laws,  have  a  name 
inscribed  upon  his  ballot  in  only  one  legal 
way,  and  that  is  by  pursuing  method  pre- 
scribed by  this  section.  This  requirement 
Is  clearly  mandatory. — Tebbe  v.  Smith,  108 
Cal.  101,  113,  49  Am.  St.  Rep.  68,  29  L.  R.  A. 
673,  41  Pac.  454. 


6.  Object  of  the  law  is  to  secure  free- 
dom and  purity  of  elections,  and  to  place 
elector  above  and  beyond  reach  of  im- 
proper influences  or  restraint  in  casting  his 
ballot.  When  all  ballots  cast  are  similar 
in  appearance,  without  any  distinguish- 
ing mark  or  characteristic,  most  depend- 
ent elector  in  county  may  vote  with  per- 
fect freedom,  as  his  employer  or  other 
person  upon  whom  he  is  dependent  has  no 
means  of  ascertaining  for  whom  he  voted. 
—Kirk  v.  Rhoads,  46  Cal.  398,  406. 

7.  Presumption  Is  that  lea-al  ticket  was 
put  Into  the  voter's  hands. — In  an  election 
contest,  where  evidence  does  not  show  who 
did  writing  for  voter  who  was  assisted  in 
marking  of  his  ballot  under  provisions  of 
code,  and  does  not  show  whether  it  was 
upon  ticket  when  it  was  put  into  voter's 
hands,  court  will  presume  in  favor  of  per- 
formance of  duty  by  public  officers,  and 
hold  that  such  officers  put  legal  ticket  into 
hands  of  elector,  and  that  writing  was 
afterwards  put  upon  it. — Tebbe  v.  Smith, 
108  Cal.  101,  113,  29  L.  R.  A.  673,  41  Pac. 
454. 

8.  Voter   Is   entitled   to   assistance   vrhen 

It  appears  that  he  is  not  in  fact  able  to 
read  or  to  write,  and  declares  under  oath, 
at  time  of  registration,  that  he  can  not 
read  constitution  in  English  language. 
This  presents  a  case  where,  under  express 
provision  of  statute,  voter  is  entitled,  on 
demand,  to  assistance  in  marking  his  bal- 
lot.— Huston  v.  Anderson,  145  Cal.  320,  327, 
78  Pac.  626. 


§  1209.    REMOVAL  OF  SLIP  FROM  BALLOT.    No  member  of  the  board  of 

election  shall  deposit  in  the  ballot-box  any  ballot  from  which  the  slip  containing 

the  number  of  the  ballot  has  not  been  removed  by  the  inspector. 

History:    Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  175. 


§1210.    SAMPLE  BALLOTS.     PRINTING  AND  DISTRIBUTION.     The 

county  clerk  of  each  county,  or,  in  case  of  separate  city  or  town  elections,  the 
clerk  or  secretary  of  the  legislative  body  of  such  city  or  town,  shall  cause  to  be 
printed,  on  plain  white  paper,  without  watermark,  at  least  as  many  copies  of 
the  form  of  ballots  provided  for  use  in  each  voting  precinct  as  there  shall  be 
registered  voters  in  such  precinct.  Such  copy  shall  be  designated  "sample 
ballot' '  upon  the  face  thereof.  Said  clerk  or  secretary  shall  commence  to  mail 
the  same,  postage  prepaid,  to  registered  voters  not  more  than  twenty-five,  nor 
less  than  ten  days  before  the  day  fixed  by  law  for  such  election,  and  shall  have 
all  of  the  same  mailed  at  least  seven  whole  days  before  the  day  of  election; 
provided,  that  not  more  than  one  sample  ballot  shall  be  furnished  to  any  one 
voter ;  and  further  provided,  that  for  any  general  election  the  number  of  sample 
ballots  printed  shall  not  exceed  the  total  registration  by  more  than  fifteen  per 
cent  of  such  registration.  Such  clerk  or  secretary  shall  also  enclose  in  th«? 
envelope  with  each  of  said  ballots  a  card  stating  the  location  of  the  precinct 
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polling  place  of  each  elector.  Only  official  matter  shall  be  sent  out  in  such 
envelope.  Such  clerk  or  secretary  shall  cause  to  be  printed  in  large,  clear  type, 
on  cards,  instructions  for  the  guidance  of  electors  in  obtaining  and  marking 
their  ballots,  and  he  shall  furnish  twelve  such  cards  to  the  board  of  election  in 
each  election  precinct  in  his  county,  at  the  same  time  and  in  the  same  manner 
as  the  printed  ballots  and  sample  ballots.  The  board  of  election  shall  post  at 
least  one  of  such  cards  in  each  booth  or  compartment  provided  for  the  prepara- 
tion of  ballots,  and  not  less  than  three  of  such  cards  at  other  places  in  and 
about  the  polling  place,  on  the  day  of  election.  Sections  twelve  hundred  four- 
teen and  twelve  hundred  fifteen  of  this  code,  and  section  sixty-one  of  the  Penal 
Code,  shall  also  be  printed  on  each  of  said  cards. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  175;  March  20,  1899,  Stats,  and  Amdts.  1899,  p. 
139;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  893;  June  14,  1913,  Stats, 
and  Amdts.  1913,  p.  1170;  May  26,  1915,  Stats,  and  Amdts.  915,  p.  837. 
In  effect  August  8, 1915. 


§  1211.  CANVASSING  OF  VOTES.  VOID  BALLOTS.  1.  In  canvassing 
the  votes  any  ballot  which  is  not  marked  by  the  elector  as  provided  by  law  shall 
be  void ;  but  such  ballot  must  be  preserved  and  returned  with  the  other  ballots ; 

[Marking  of  ballots.]  Provided,  however,  that  two  or  more  impressions  of 
the  voting  stamp  in  one  voting  square,  or  a  cross  (X)  made  partly  within  and 
partly  without  a  voting  square  or  space  shall  not  make  such  ballot  void.  Any 
name  written  upon  a  ballot  shall  be  counted  for  such  name  for  the  office  undfer 
which  it  is  written ;  provided,  it  is  written  in  the  blank  space  therefor,  whether 
or  not  a  cross  (X)  is  stamped,  or  made  with  pen  or  pencil,  in  the  voting  square 
after  the  name  so  written. 

2.  '[When  vote  not  counted  for  certain  office.]  If  a  voter  marks  more  names 
than  there  are  persons  to  be  elected  to  an  office,  or  if,  for  any  reason,  it  is 
impossible  to  determine  the  voter's  choice  for  any  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  such  office. 

3.  If  a  voter  stamps  in  the  voting  square  after  the  name  of  any  candidate 
and  also  writes  the  name  of  a  person  for  such  office  in  the  blank  space,  such 
act  does  not  invalidate  his  ballot,  but  his  vote  shall  not  be  counted  for  any 
person  for  that  office,  but  as  to  all  other  offices  the  ballot  must  be  counted  for 
the  candidates  opposite  whose  names  the  ballot  is  stamped  in  the  voting  squares. 

4.  [Identifying  mark  invalidates  ballot.]  No  mark  upon  a  ballot  which  is 
unauthorized  by  this  act  shall  be  held  to  invalidate  such  ballot,  unless  it  shall 
appear  that  such  mark  was  placed  thereon  by  the  voter  for  the  purpose  of 
identifying  such  ballot. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  p.  176; 
March  20,  1899,  Stats,  and  Amdts.  1899,  p.  140;  March  14,  1903,  Stats, 
and  Amdts.  1903,  p.  149;  March  20,  1911,  Stats,  and  Amdts.  1911,  p. 
411;  May  26,  1915,  Stats,  and  Amdts.  1915,  p.  846.    In  effect  August  8, 

1915. 
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CANVASSING  BALLOTS— DISTINGUISH-     IV.  Same  —  What 

ING  MARKS  Masks. 


Abe     Distinguishing 


I.  Construction  of  Section. 
II.  Counting  and  Rejection  of  Ballots. 

III.  Distinguishing  Marks — In  General. 

IV.  Same  —  What     Are     Distinguishing 

Marks. 

V.  Same — What  Are  Not  Distinguishing 
Marks. 

I.  Construction  of  Section. 

1.  Invalidate,  when  (subdivision  4). 

2.  New  York  statute. 

3,  4.  Subdivision  4 — Construed. 

5.  Susceptible  of  but  a  single  meaning. 
6,7.  With  section  1215,  post — No  conflict. 

IL  Counting  and  Rejection  of  Ballots. 

8.  Vote  of  precinct — Rejection  of. 

9.  What  ballots  should  be  counted — Al- 

leged distinguishing  mark. 

10.  Same  —  Having  legal  mark  —  Ulterior 

purpose. 

11.  Same — Having  marks  which  do  not  dis- 

tinguish. 

12.  Same — Having  ' '  offset, ' '  in  absence  of 

what. 

13.  Same — Legal  stamp  in  legal  place. 

14.  Same — Possible  mark  of  identification. 

14a.  Same — Same— No  evidence  of  mark- 
ing for  identification. 

15.  What  ballots  should  not  be  counted— 

Ballot  having   cross  stamped  oppo- 
site words  "No  nomination.1' 

16.  Same  —  Ballot     having     unauthorized 

mark  on  it. 

17- 19.  Same — Having  mark  of  identification. 

20.  Same — Inability  to  ascertain  for  whom 

party  intended  to  vote. 

21.  Same — Same — Carelessness  of  voters. 

22.  Same— Letter  "J"  written  in   blank 

space. 

23.  Same — Not  in  conformity  with  law. 

24.  Same — Two  crosses  opposite  name  of 

candidate. 

25.  Same  —  When    cross    not    in    voting 

square. 

26.  What  necessary  to  justify  rejection  of 

ballot — In  general. 

III.  Distinguishing  Marks — In  General. 

27.  Cross  legally  placed. 

28.  Distinguishing  mark  shall  not  invali- 

date ballot,  when. 

29.  Duty  to  enforce  provisions  against. 

30.  Mandatory  provisions. 

31.  Same — Liberal  construction. 

32.  Purpose  of  provisions  against. 

33.  Question  as  to  distinguishing  mark  is 

always,  what. 

34.  What  law  determines  validity  of  bal- 

lot. 


35.  Ballot  which  has  erasure  thereon. 
86,37.  Same — Attempted  erasure  of  cross. 

38.  Same— " Distinguishing  marks." 
39, 40.  Cross — Double  cross. 

41.  Same — In  square  at  right  of  ' '  No  nom- 

ination. ' ' 

42.  Same — In  square,  there  being  no  can- 

didate's name  opposite. 

43.  Same— Interlaced  and  joined  in  dif- 

ferent ways. 

44.  Same — One   in   each  square,   and   one 

upon  dividing  line. 

45.  Same  —  One  within,  and  one  without 

square. 

46.  Same — Round  hole  burned  in  ballot. 

47,48.  Illegal  mark,  or  legal  mark  in  illegal 
place. 

49,50.  In  general  —  Legal  mark  in  illegal 
place. 

51.  Ink  mark,  lower  down,  after  regular 
mark. 

52,53.  "Offset"  caused  by  folding  ballot. 

54.  Regular    mark,   with  another   distinct 

mark  lower  down. 

55.  Stamp  opposite  names  of  two  persons. 

56.  Stamp  under  no  name — Distinguishing 

mark. 

V.  Same — What  Are  Not  Distinguishing 
Marks. 

57.  Addition    of   political    designation    to 

candidate's  name  on  ticket. 

58.  Apparent  marks. 

59.  Ballots  torn  by  election  officers. 

60-70.  Cross  opposite  "Yes"  and   "No" — 
Constitutional  amendments. 

71.  Discoloration  of  ballot  by  scratching 

it. 

72.  Drop  of  candle-grease  on  ballots, 

73.  Inadvertent  cross. 

74.  Initials  of  election  officers. 

75.  Sealing-wax  or  stain  on  ballot. 
76,  77.  Short  and  faint  pencil-marks. 

78.  Stamp,  under  "Yes"  instead  of  after. 

79.  Stamp  over  voting  words. 

80.  Words  naming  persons   for  president 

written  on  ballot. 

81.  Words  naming  two  persons. 

82.  Writing  name  already  printed. 

A  statute  maklas;  it  criminal  to  nastrtc  a 
ballot  ao  that  it  can  be  dtstlaajulshedl  bjm- 
easarlly  Implies  that  If  ao  marked  tt  «sm 
not  be  conn  ted. — See  91  Am.  St  Rep.    223. 

Aa  to  dlstlng-ulshlns;  mark*  or  debtees  ov 
ballots,  see  notes  61  Am.  Rep.  648.  649- 
13  L.  R.  A.  761,  762;  22  L  R.  A.  488;  29 
I*  R.  A.  673;  47  L.  R.  A.  820;  brief  In  15 
L.  R.  A.  776,  776;  30  L  R  A.  227,  228-  56 
L.  R.  A.  276. 
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As  to  distinguishing  marks  which  In- 
validate ballot  under  A  astral  Ian  ballot 
law,  see  note  49  Am.  St  Rep.  240-249. 

An    to   effect   of   official   marks   on   ballot, 

see  note  47  I*  R.  A.  808-812. 

An  to  effect  of  -voters'  marks  upon  official 
ballot,  see  note  47  L.  R.  A.  812-844. 

An  to  marking;  official  ballot,  see  note 
47  L  R.  A.  806-844. 

An  to  secrecy  of  ballot,  see,  post,  §  1215 
and  note. 

An  to  wbat  distinguishing  marks  are 
prohibited  under  Australian  ballot  law,  see 

note  49  Am.  St.  Rep.  243. 

As)  to  wbat  marks  on  face  of  ballot  do 
not  Invalidate  It,  see  notes  49  Am.  St.  Rep. 
246-248;   83  Am.  St.  Rep.  602. 

An  to  wbat  marks  on  outside  of  ballot 
do  not  invalidate  It,  see  note  49  Am.  St. 
Rep.    248. 

An  to  wbat  marks  on  tbe  ontslde  of  bal- 
lot Invalidate  It,  see  note  49  Am.  St.  Rep. 
248. 

An  to  wben  ballots  folded  In  an  uneven 
and  striking  manner  abonld  be  rejected,  see 

note   49  Am.  St.  Rep.  245. 

I.    CONSTRUCTION    OP    SECTION. 

1.  Invalidate  wben  (subd.  4). — The  con- 
trolling rule  of  substantive  law  as  to  the 
invalidating-  of  ballots  by  reason  of  unau- 
thorized marks,  including:  erasures,  Is  that 
of  this  subdivision,  and  not  that  of  subdi- 
vision 10  of  section  1197.  There  is  no  dif- 
ference between  erasures  and  other  unau- 
thorized marks. — Sweetser  v.  Pacheco,  172 
Cal.    137,  155   Pac.   639.  . 

2.  Hew  Tork  statute  expressly  declares 
that  it  shall  be  unlawful  to  place  the  cross 
anywhere  upon  ballot,  except  in  circle  to 
left  of  candidate's  name.  Our  statute  is 
not  direct  and  explicit  to  that  effect,  but 
as  heretofore  construed  this  section  1211 
and  section  1215,  post,  have  same  force 
a*  express  provision  of  New  York  statute. 
— Patterson  v.  Hanley,  136  Cal.  265,  271, 
68  Pac.  821. 

3.  SubdlTlslon  4  —  Construed. — The  ef- 
fect of  the  amendment  of  1903  to  section 
1211  of  the  Political  Code  by  adding;  thereto 
subdivision  4,  which  provides  that  "no 
mark  upon  a  ballot  which  is  unauthorized 
by  this  act  shall  be  held  to  invalidate  such 
ballot,  unless  it  shall  appear  that  such 
mark  was  placed  thereon  by  the  voter  for 
the  purpose  of  identifying;  such  ballot," 
la  that  where  there  is  no  evidence  what- 
ever before  the  trial  court  other  than  the 
ballot  itself,  unless  such  ballot  Is  so 
marked  as  to  warrant  an  inference  by  the 
trial  court  that  the  marking;  was  design- 
edly made  by  the  voter  for  the  purpose  of 
Identifying;  his  ballot,  the  ballot  must  not 
be  rejected  on  the  ground  that  it  bears  a 
distinguishing;  mark. — Turner  v.  Wilson, 
171   Cal.   600,   154  Pac.   2. 

4.  Decisions     relative     to     unauthorized 


marks  on  a  ballot  rendered  prior  to  the 
amendment  of  section  1211  in  this  regard 
must  be  read  in  the  light  of  the  law  as  it 
then  was. — Sweetser  v.  Pacheco,  172  Cal. 
137,  155  Pac.  639. 

ft.     Susceptible   of  but  a   single  meaning. 

— This  section,  by  all  rules  of  construction, 
susceptible  of  but  a  single  meaning.  It 
means  that  ballot  must  be  rejected  as  to 
particular  office  where  more  than  number 
of  names  allowed  by  law  are  voted  for  that 
office,  and  that  it  must  be  counted  as  to 
all  other  names  for  all  other  offices.  This 
is  as  plain  as  though  it  were  declared  in 
direct  and  positive  language.  The  statute 
means  this,  or  it  means  nothing.  Any 
other  construction  would  involve  contra- 
diction, even  an  absurdity. — Day  v.  Dun- 
ning, 127  Cal.  55,  57,  59  Pac.  196. 

6.  Witb    section    1215,    post— No    conflict. 

— This  section  and  section  1215,  post,  are 
not  necessarily  in  conflict.  Force  and  ef- 
fect may  be  given  to  both,  and  under  such 
conditions,  force  and  effect  must  be  given 
to  both. — Day  v.  Dunning,  127  Cal.  55,  57, 
59   Pac.   196. 

7.  This  section  is  general  in  its  nature 
and  is  directed  to  single  object  and  pur- 
pose. It  is  essentially  limitation  upon 
section  1215,  post,  and  must  be  held  as 
controlling  it. — Day  v.  Dunning,  127  Cal. 
55,    67,    59    Pac.    196. 

II.  COUNTING  AND  REJECTION  OP 

BALLOTS. 

8.  Vote    of    precinct    —    Rejection    of. — 

Mere  fact  that  illegal  votes  were  received 
at  an  election  is  no  ground  for  rejecting 
whole  vote  of  precinct  where  it  is  not 
shown  that  such  illegal  votes  were  re- 
ceived through  some  fraud,  conspiracy, 
mistake,  or  negligence  of  board  affecting 
its  proceedings  or  discrediting  presump- 
tive integrity  of  its  members,  and  that 
there  are  no  practicable  means  of  ascer- 
taining true  vote — "of  purging  the  poll." — 
Packwood  v.  Brownell,  121  Cal.  478,  479, 
53   Pac.  1079. 

9.  Wbat  ballots  should  be  counted— Al- 
leged distinguishing  mark. — A  ballot  can 
not  be  rejected  by  reason  of  an  alleged 
distinguishing  mark  unless  it  appears  that 
mark  is  designed  for  purpose  of  distin- 
guishing ballot  from  others,  and  thus  de- 
stroys secrecy  of  ballot  That  such  device 
might  have  been  used  for  that  purpose 
does  not  justify  rejection  of  ballot. — Coffey 
v.  Lyman,   92  Cal.  135,   136,   28   Pac.   91. 

As    to    what    ballots    should    be    counted* 

see,  post,   §  1215  and  note. 

10.  Same — Having  legal  mark— Ulterior 
purpose. — When  legal  mark  is  placed  upon 
ballot  In  legal  place,  ballot  can  not  be 
rejected  because  the  mark,  as  placed,  may 
serve  some  ulterior  purpose. — Tebbe  v. 
Smith,  108  Cal.  101,  110,  49  Am.  St  Rep.  68, 
29  L.  R.  A.  673,  41  Pac.  464. 

11.  Same-— Having  marks  which  do  not 
distinguish. — A    ballot    which    has    a    mark 
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should  be  counted  where  mark  does  not 
distinguish  ballot  from  other  ballots. — 
McCarthy  v.  Wilson,  146  Cal.  323,  327,  82 
Pac.  243. 

12.  Same  —  Having  "offset,"  in  absence 
of  what. — Where  two  ballots  regular  on 
their  face  have  on  back  of  each  faint  type 
impression  of  portion  of  face  of  similar 
ballot,  this  Impression  is  known  among: 
printers  as  an  "offset,"  and  is  produced 
when  there  is  too  much  ink  upon  type 
used  in  printing:  by  placing*  one  ticket  face 
downward  upon  back  of  another  which 
has  preceded  it  from  press.  Such  ballots 
should  be  counted  in  absence  of  any  proof 
tending  to  show  that  they  are  so  marked 
for  purpose  of  distinguishing  them  from 
other  ballots. — Rutledge  v.  Crawford,  91 
Cal.  526,  530,  25  Am.  St  Rep.  212,  II 
L.  R.  A.  761,  27  Pac  779. 

See,  post,  par.  51,  this  note. 

15.  Same— Legal  stamp  In  legal  place.— 

When  legal  stamp  is  placed  upon  ballot  in 
legal  place,  ballot  can  not  be  rejected  be- 
cause mark,  as  placed,  may  serve  some 
ulterior  purpose. — Tebbe  v.  Smith,  108  Cal. 
101,  110,  49  Am.  St  Rep.  68,  29  L  R.  A. 
673,   41   Pac.  454. 

14.  Same— -Possible  mark  of  ldentiflca- 
tton. — It  is  not  any  and  every  stamp  upon 
ballot  which  might  possibly  be  used  as  an 
identification  that  necessarily  demands 
that  ballot  should  be  rejected.  Thus  bal- 
lot should  not  be  rejected  because,  on  its 
face,  it  is  disclosed  that  voter  marked 
more  names  for  certain  office  than  there 
were  persons  to  be  elected  to  that  office. — 
Day  v.  Dunning,  127  Cal.  55,  56,  69  Pac.  196. 

14a.  Same— Same — No  evidence  of  mark- 
ing for  Identification. — Where  there  is  no 
evidence  extrinsic  to  the  ballots  themselves 
that  the  manner  of  marking  was  Intended 
for  purposes  of  Identification,  and  the 
markings  were  substantially  or  approxi- 
mately uniform  in  style  and  shape,  an 
inference  is  not  warranted  that  the  mark- 
ings were  designedly  made  for  identifica- 
tion, and  the  ballots  should  not  be  re- 
jected.— Evarts  v.  Weise,  176  Cal.  218,  224, 
168   Pac.  122. 

15*  What  ballots  should  not  be  counted 
—Ballot  having  cross  *  stamped  opposite 
words,  "No  nomination." — A  ballot  in  which 
the  cross  is  stamped  opposite  words  "no 
nomination,"  though  legal  mark,  should 
not  be  counted,  because  such  mark  is 
placed  where  it  can  by  no  possibility  serve 
legitimate  purposes,  and  it  must  therefore 
be  treated  as  distinguishing  mark. — Pat- 
terson v.  Hanley,  136  Cal.  265,  271,  68  Pac. 
821. 

16.  Same  —  Ballot  having  unauthorised 
mark  on  It. — This  section  as  it  stood  be- 
fore amendment  provided  that  "any  ballot 
which  is  not  made  as  provided  in  this  act 
shall  be  void,  and  shall  not  be  counted." — 
Tebbe  v.  Smith,  108  Cal.  101,  113,  49  Am. 
St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac.  454; 
Lauer  v.  Estes,  120  Cal.  652,  653,  63  Pac.  262. 


17.  Same  — Having  mark  of  identifica- 
tion.— Ballot  marked  by  voter  in  such  way 
that  It  may  be  identified  should  be  re- 
jected.— Smith  v.  Thomas,  121  Cal.  533,  534, 
54  Pac  71. 

18.  Where  face  of  ballot  discloses  that 
voter  marked  more  names  for  certain  office 
than  there  were  persons  to  be  elected  u 
that  office,  and  these  crosses  constitute  an. 
identifying  mark  forbidden  by  statute, 
ballot  can  not  be  counted  for  any  office  by 
virtue  of  section  1215,  post,  and  enactment 
of  this  section,  so  far  as  it  declares  that 
such  ballot  should  not  be  counted  for  any 
person  for  that  "particular  office,"  was  idle 
and  absurd  legislation. — Day  v.  Dunning, 
127  Cal.  55,  67,  59  Pac.  196. 

19.  The  whole  design  of  statute  with 
respect  to  manner  of  voting  is  to  prevent 
intimidation  or  corruption  of  electors  by 
defeating  its  object.  It  is  assumed  that 
there  can  be  no  effective  bribery  or  intimi- 
dation in  absence  of  any  means  of  deter- 
mining whether  elector  has  voted  accord- 
ing to  his  promise,  and  that  if  any  mark  or 
indication  which  will  serve  to  identify  bal- 
lot cast  by  particular  person  will  at  same 
time  insure  its  rejection,  there  will  no 
longer  exist  any  motive  for  attempting  to 
influence  him  by  threats  or  promises. — Pat- 
terson v.  Hanley,  136  CaL  265,  269,  68  Pac. 
821. 

20.  Same  —  Inability  to  ascertain  for 
whom  party  Intended  to  vote. — Where  it 
can  not  be  ascertained  for  which  party 
voter  intended  to  vote,  ballot  should  not 
be  counted  for  either. — Salcido  v.  Roberts. 
136  Cal.  670,  672,  69  Pac  431. 

21.  Same— Same— Carelessness  of   voters 

frequently  renders  It  a  difficult  matter  to 
determine  in  every  case  what  intent  the 
voter  clearly  expressed. — Vredenburgh  v. 
Reher,  20  Cal.  App.  335,  128  Pac.  1017. 


Same— Letter  «J»  written  in  blank 
spaee. — A  ballot  must  be  rejected  where  it 
has  the  letter  "J"  written  in  the  blank 
space  left  for  insertion  of  name  for  jus- 
tice of  peace. — Tebbe  v.  Smith,  108  CaL 
101,  110,  49  Am.  St.  Rep.   68,  41  Pac.   454. 


23.  Same— Not   in   conformity   with    law. 

— All  ballots  not  in  conformity  with  law 
should  be  rejected. — Coffey  v.  Lyman,  92 
Cal.    135,    136,    28   Pac.    91. 

24.  Same  —  Two  crosses  opposite  name 
of  candidate. — A  ballot  upon  which  voter 
has  placed  two  crosses  opposite  name  of 
candidate  must  be  rejected. — Langley  v. 
Head,   142  Cal.   368,  372,  75  Pac.   1088. 

25.  Same  — When  cross  not  in  votinjT 
square  but  a  distance  therefrom  and  in 
the  rectangular  space  containing  the  name 
of  the  candidate,  the  ballot  can  not  be 
counted. — Vredenburgh  v.  Reher,  20  CaL 
App.  335,  128  Pac.  1017. 

As  to  effect  on  ballot  cast  at  an  election* 
of  official  Irregularity  therein,  see  note 
Ann.  Cas.  191 2 A,  171* 


414 


Tit.  n,  ck  vui.] 


BALLOTS— DISTINGUISHING  MARKS. 


§1211 


2*.  What  ■eeeuarr '  to  Justify  rejection 
of  ballot— In  general. — In  order  to  jus- 
tify rejection  of  ballot,  it  must  appear  that 
such  "impression,  device,  color,  or  thing" 
on  outside  thereof  is  intended  to  distin- 
guish it  from  other  legal  ballots;  and  court 
is  not  authorized  to  find  such  design  when 
it  is  just  as  reasonable  to  attribute  ap- 
pearance of  ticket  to  accident  as  to  design. 
— Rutledge  v.  Crawford,  91  Cal.  526,  530,  25 
Am.  St.  Rep.  212,  13  L  R.  A.  761,  27  Pac. 
779. 

IH.    DISTINGUISHING    MARKS— IN 
GENERAL. 


27.  Cross  legally  placed. — When  legal 
mark  is  placed  upon  ballot  in  legal  place, 
ballot  can  not  be  rejected  because  mark, 
as  placed,  may  serve  some  ulterior  pur- 
pose. This  section,  in  forbidding  marfes, 
does  not  include  the  cross  legally  placed. — 
Tebbe  v.  Smith,  108  CaL  101,  110,  49  Am. 
St.    Rep.    68,   29   L    R   A.    673,    41    Pac.    464. 

28.  Distinguishing  mark  shall  sot  In- 
validate ballot  unless  it  appears  that  such 
mark  was  placed  thereon  by  the  voter  for 
the  purpose  of  identifying  such  ballot.— 
Chubbuck  v.  Wilson,  142  Cal.  599,  600,  76 
Pac.   1126. 

aft.     Duty  to   enforce   provisions   against. 

— Legislature  has  enacted,  and  has  delib- 
erately retained  in  every  amendment  of 
law,  mandatory  provisions  from  this  sec- 
tion and  section  1215,  post,  concerning 
identifying  marks  on  ballots,  and  has  thus 
imposed  upon  courts  duty  of  enforcing 
them  according  to  their  terms  and  their 
evident  intention,  regardless  of  convic- 
tion often  forced  upon  mind  of  courts  that 
marks  which  have  effect  of  invalidating 
ballots  are,  in  most  instances,  the  result  of 
Ignorance  and  mistake,  and  not  of  any 
plan  for  corruption  and  intimidation  of 
voters. — Patterson  v.  Hanley,  136  Cal.  265, 
278.  88  Pac  821. 

Sa,  Mandatory  provisions. — That  provi- 
sion of  election  law  which  requires  a.  voter 
to  mark  his  ballot  by  means  of  stamp,  by 
putting  cross  opposite  name  of  each  candi- 
date thereon  for  whom  he  intends  to  vote, 
is  mandatory,  and  no  other  method  will 
satisfy  statute. — Lay  v.  Parsons,  104  CaL 
Ml.  CCS,  38  Pac.  447. 

SI.  Sasae  —  Liberal  construction. — Pro- 
visions of  statute  as  to  marking  of  ballots 
Bre  in  their  nature  mandatory;  but  all  stat- 
utes tending  to  limit  citizen  in  the  exer- 
cise of  his  right  of  suffrage  should  be  lib- 
erally construed  in  his  favor. — Tebbe  v. 
Smith,  108  Cal.  101,  108,  49  Am.  St.  Rep. 
88.   29  L.  R.  A.  673.  41  Pac.  454. 

SX.     Purpose  of  the  provision*  against.—' 

The  truth  is,  that  under  our  present  elec- 
tion laws  courts  can  not  confine  them- 
selves to  mere  inquiry  as  to  what  voter 
Intended  to  express  by  his  ballot.  The  law 
has  many  other  purposes;  and  to  accom- 
plish them,  it  provides,  in  great  detail, 
what  ballot  shall  be — what  the  voter  may 
do,  and  what  he  may  not  do.    The  law  evi- 


dently contemplates  that  the  intent  which 
ballot  expresses  may  be  result  of  coercion 
or  undue  Influence,  and  interferes  to  pre- 
vent one  having  power  over  another  from 
knowing  how  the  latter  voted;  and  so  it 
is  provided  that  no  distinguishing  marks 
may  be  placed  upon  ballots. — Lauer  v. 
Estes,   120  Cal.   652,   663,   53   Pac.    262. 

83.  Question  am  to  distinguishing  mark 
alwnys  Is  whether  or  not  mark  is,  in  fact 
and  law,  one  which  distinguishes  the  bal- 
lot from  other  ballots;  not  whether  the 
voter  so  intended.  It  is  usually  impossible 
to  tell  what  the  voter  actually  intended. — 
Patterson  v.  Hanley,  136  Cal.  265,  278,  68 
Pac.  821. 

84.  What  law  determines  validity  of 
ballot. — In  an  election  contest,  validity  of 
ballots,  with  respect  to  distinguishing 
marks,  must  be  determined  by  law  as  it 
stood  at  time  ballots  were  cast,  or  date 
of  election,  and  not  by  law  as  changed  be- 
fore trial  of  such  contest  Law  on  this 
subject  is  part  of  substantive  law  of  sub- 
ject of  elections. — Trafton  v.  Quinn,  143 
Cal.  469,  470,  471,  77  Pac.  164. 

IV.  SAME — WHAT  ARE  DISTINGUISHING 

•      MARKS. 

As  to  distinguishing  marks,  see,  ante, 
§  1197,  note  pars.  7,  8;  post,  8  1215  and  note. 

85.  Ballot  which  has  an  erasure  thereon, 

clearly  apparent  on  its  face,  has  distin- 
guishing mark,  and  ballot  is  therefore  in- 
valid and  should  not  be  counted. — Langley 
v.  Head,  142  Cal.  368,  371,  75  Pac.  1088. 

86.  Same— Attempted  erasure  of  cross.^ 

A  ballot  is  not  invalid  as  to  one  candidate 
because  of  an  attempted  erasure  of  a  cross 
stamped  opposite  another  candidate's  name. 
— Sweetser  v.  Pacheco,  172  CaL  137,  155 
Pac.  639. 

37.  The  erasure  of  all  signs  of  crosses 
placed  by  the  voter  as  to  certain  candidates 
or  propositions  does  not  render  the  ballot 
invalid  as  to  a  candidate  not  affected 
thereby. — Sweetser  v.  Pacheco,  172  Cal.  187, 
165  Pac.  639. 

8&     Same  —  "Distinguishing     marks." — 

Attempted  erasures  of  signs  of  crosses 
first  placed  thereon  as  to  some  candidate 
or  proposition  are  not  distinguishing 
marks. — Sweetser  v.  Pacheco,  172  Cal.  137, 
155  Pac.   639. 

See  as  to  "distinguishing  marks,"  also, 
ante,   8  1197  and  note  pars.  7,  8. 

88.  Cross  — Double  cross. — Ballot  which 
has  cross  after  words  "No  nomination,"  or 
double  crosses  after  name,  as  distin- 
guishing marks,  ballot  must  be  rejected. — 
Hannah  v.  Green,  143  Cal.  19,  22,  76  Pac. 
708. 

40.  Double  cross  marked  upon  ballot  by 
voter  is  distinguishing  mark  by  which  bal- 
lot may  be  identified,  and  such  ballot  can 
not  be  counted. — People  ex  rel.  Bledsoe  v. 
Campbell,   138  CaL   11,   19,  70   Pac.   918. 

-  41.  Same  —  In  square  or  space  or  nt 
right  -of  "no  nomination." — A  ballot  which 
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has  a  cross  marked  by  a  voter  after  the 
words  "no  nomination"  printed  in  one  of 
columns  has  distinguishing-  mark,  without 
regard  to  number  of  ballots  cast,  and 
should  be  rejected. — People  ex  rel.  Bled- 
soe v.  Campbell,  138  Cal.  11,  21,  70  Pac. 
918;  Maddux  v.  Walthall,  141  Cal.  412,  415, 
74  Pac.  1026:  McMenomy  v.  Ruch,  142  Cal. 
77,  78,  79,  75  Pac.  661;  Merkley  v.  Trainer, 
142  Cal.  265,  266,  75  Pac.  656;  McCarthy 
v.   Wilson,   146   Cal.   323,   326,   82   Pac.    243. 

42.  Same  —  la  aquare,  there  being*  mo 
candidate's  name  opposite. — Ballot  which 
has  cross  placed  in  square,  there  being  no 
candidate's  name  opposite  square,  has  dis- 
tinguishing mark,  b.b  cross  is  not  in  legal 
place.  Ballot  must  therefore  be  rejected. 
— Farnham  v.  Boland,  184  CaL  151,  153,  66 
Pac.    200,    366. 

48.  Same — Interlaced  and  Joined  In  dif- 
ferent ways. — Ballots  which  have  two 
crosses  in  square,  some  of  which  crosses 
are  entirely  separate,  and  others  Interlaced 
and  joined  in  many  different  ways,  have 
distinguishing  marks,  and  must  be  rejected. 
The  law  says  that  voter  shall  stamp  a  cross 
after  name  of  candidate,  not  two  crosses 
nor  three  crosses,  but  "a-  cross."  Two 
crosses  in  square  is  no  less  mark  of  iden- 
tification than  two  crosses,  one  without 
and  one  within  square.  Two  crosses  in 
square  is  not  legal  mark  upon  ballot.  The 
law  contemplates  only  one  cross. — Farn- 
ham v.  Boland,  134  Cal.  151,  154,  66  Pao. 
200,    366. 


44.  Same— One  In  each  aqua  re,  and  one 
upon  dividing;  line. — Ballot  which  has 
cross  directly  upon  line  dividing  two 
squares,  where  there  is  also  cross  in  each 
of  said  squares,  after  respective  candi- 
date's names,  has  distinguishing  mark,  and 
must  be  rejected. — Farnham  v.  Boland,  134 
CaL  151,  153,  66  Pac.  200,  366. 

45.  Same— One  wtthln,  and  one  without 
aquare. — Ballot  which  has  two  crosses  after 
candidate's  name,  one  within  square,  and 
one  without  square,  has  distinguishing 
mark,  and  must  be  rejected.  There  is  no 
simpler  way  of  avoiding  provision  of  law 
than  for  voter  to  mark  his  ballot  in  this 
manner. — Farnham  v.  Boland,  134  Cal.  151, 
154,  66  Pac.   200,  866. 

4«.     Same — Round   hole   burned   In    ballot. 

— Ballot  which  has  cross  stamped  twice  in 
one  or  more  voting-squares,  or  ballot 
which  has  round  hole  burned  in  it,  has 
sure  mark  of  identification,  and  is  invalid, 
and  must  be  rejected. — Patterson  v.  Han- 
ley,  136  Cal.  265,  272,  273,  68  Pac.  821. 

47.  Illegal  mark,  or  legal  mark  In  Ille- 
gal place. — Placing  of  an  illegal  mark  upon 
ballot,  or  legal  mark  in  an  illegal  place, 
renders  it  void. — Patterson  v.  Hanley,  136 
Cal.    265,    271,    68   Pac.   821. 

48.  Manner  of  stamping  ballot  provided 
by  statute  is  mandatory.  But  rule  is  that 
an  illegal  mark  upon  ballot,  or  legal  mark 
illegally   placed,   which   may  serve   as   dis- 


tinguishing mark,  will  invalidate  ballot, 
and  that  intent  of  voter  can  not  be  shown 
other  than  by  what  appears  upon  face  of 
ballot. — Maddux  v.  Walthall,  141  Cal.  412, 
415,  74  Pac.   1026. 

4ft.  In  reneral  —  Legal  work  In  illegal 
place. — A  ballot  which  has  legal  mark  such 
as  a  cross,  In  an  illegal  place,  or  ballot 
upon  which  voter  has  attempted  to  rub  out 
written  name,  and  succeeds  in  rendering 
it  illegible,  and  at  same  time  leaves  con- 
spicuous stamp  upon  ballot,  or  ballot  on 
which  cross  has  been  stamped  twice  after 
name  of  candidate,  or  ballot  which  has 
stamp  after  names  written  in  blank 
column,  each  and  all  have  distinguishing 
mark  which  renders  such  ballots  Invalid. — 
Salcldo   v.    Roberts,    136    Cal.    670,   671,  672, 

69  Pac.  431. 

• 

50.  A  ballot  which  has  large  Ink  blot  on 
one  of  margins;  or  ballot  which  has  hole 
through  it  where  an  attempt  was  made  to 
erase  mark;  or  ballot  which  has  cross  be- 
low voting-space  in  republican  column  for 
elector;  or  ballot  which  has  cross  opposite 
"for  elector"  in  republican  column,  has 
distinguishing  mark,  and  court  is  justified 
in  refusing  to  count  it. — People  ex  rel. 
Bledsoe  v.  Campbell,  138  Cal.  11,  21,  70  Pac 
918. 

51.  Ink  mark,  lower  down,  after  regalar 
mark. — If  voter  regularly  marks  number  of 
presidential  electors  for  whom  he  is  en- 
titled to  vote,  but  ballot,  at  point  couple 
of  inches  further  down,  and  opposite  cer- 
tain other  candidates  for  presidential  elec- 
tors, has  mark  apparently  made  with  ink. 
such  mark  is  clearly  a  distinguishing  or 
identifying9  mark,  within  meaning  of  code, 
and  ballot  should  not  be  counted,  especially 
where  such  mark  is  not  slight,  is  not  con- 
nected with  any  other  mark  properly  made 
by  stamp,  and  there  is  no  evidence  that  it 
was  mark  made  by  folding  of  ballot,  but 
stands  by  ItBelf,  in  place  where  it  has  no 
authority  to  be,  is  about  half  an  inch  in 
diameter,  is  very  distinct  and  pronounced, 
and  there  is  no  apparent  reason  why  it 
was  not  put  there  as  distinguishing  mark. 
— Lauer  v.  Estes,  120  Cal.  652,  653,  53  Pac. 
262. 

52.  "Offset"   cauaed    by   folding;  ballot.— 

Letter  "S"  appearing  on  ballot,  and  which 
is  clearly  an  offset  made  by  folding  from 
writing  placed  upon  ballot  by  board,  after 
ballot  had  left  hands  of  voter,  shall  not  be 
regarded  as  an  Identifying  mark,  and  bal- 
lot can  not  be  rejected  on  ground  that  it 
was  second  ballot  of  voter,  where  there  is 
no  evidence  before  court  to  that  effect — 
People  ex  rel.  Bledsoe  v.  Campbell,  188  CaL 
11,  19,  79  Pac.  918.     See  ante,  5  9. 

53.  A  mark  upon  ballot  claimed  to  be 
double  cross,  but  which  is  shown  by  inspec- 
tion to  be  clearly  an  offset  caused  by  fold- 
ing ballot  while  the  ink  was  wet,  is  not  an 
identifying  mark,  and  ballot  must  be  count- 
ed.— People  ex  rel.  Bledsoe  v.  Campbell,  139 
CaL   11,   19,   70   Pac.   918. 
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54.    Hernial1  mark,  with  another  distinct      not  to  be  counted  as  to  office  or  question  to 


ersss,  lower  down. — If  ballot  contains  mark 
regularly  made  after  name  of  person  for 
supervisor,  but  lower  down  on  ballot,  and 
opposite  blank  line,  there  is  also  another 
distinct  cross,  such  cross  is  clearly  a  dis- 
tinguishing: and  identifying:  mark,  and  bal- 
lot should*  not  be  counted. — Lauer  v.  Estes, 
120  CaL   652,    658,    58   Pac.    262.' 


55.    Stamp   opposite    names    of   two    per- 

ssas. — Where  ballot  contains  stamp  op- 
posite names  of  two  persons  for  same  of- 
fice, it  can  not  be  told  for  which  party 
Toter  intended  to  vote,  and  ballot  should 
sot  be  counted  for  either  as  to  that  office; 
and  if  It  contains  erasure,  made  by  voter 
attempting;  to  rub  out  name,  which  leaves 
conspicuous  mark  on  ballot,  by  which  it 
may  be  identified,  such  mark  is  distinguish- 
ing mark  and  renders  entire  ballot  void. — 
Salcido  v.  Roberts,  186  Cal.  670,  672,  69  Pac. 
431. 


56.  Stamp  nnder  mo  name— Distinguish- 
es; mark. — Where  a  name  is  written  upon 
a  ballot  not  under  any  particular  office,  but 
under  all  of  them,  it  Is  so  marked  by  a 
distinguishing;  mark  as  to  be  void,  and 
should  not  be  counted. — Bass  v.  Leavitt,  11 
Cal  App.   582,   586,   105   Pac.    771. 

V.    SAME  — WHAT     ARE     NOT     DISTIN- 
GUISHING}    MARKS. 

Cross,  when    not   a   distinguishing*  mark, 

see,  ante,  5  1205  and  note  pars.  10,  11. 

87.  Addition  of  political  designation  to 
eaadMate's  name  on  ticket  does  not  invali- 
date it  where  one  writes  in  name  of  can- 
didate not  In  list.  He  may  do  this  as  de- 
scrlptio  persons  and  as  part  of  designation 
of  the  person  voted  for,  and  this  would 
be  authorised  by  statute.  Such  designation 
is  not  distinguishing  mark  prohibited  by 
law.— Jennings  v.  Brown,  114  Cal.  307,  309, 
34  L.  R.  A.  45,  46  Pac.  77. 

S&  Apparent  marks  produced  by  blot 
occasioned  in  folding  ballot,  does  not  in- 
validate the  ballot,  where  the  cross  is 
duly  stamped  in  the  proper  place  opposite 
the  name  of  the  candidate  voted  for;  and 
such  ballot  can  not  properly  be  counted  for 
the  candidate  whose  name  is  opposite  the 
blot-mark. — Vreden  burgh  v.  Reher,  20  CaL 
App.  835,  128  Pac.  1017. 

St.    Ballots    torn    by    election    oftlcem. — 

Ballots  which  have  been  evidently  torn  by 
election  officers  can  not  be  considered  to 
have  distinguishing  marks,  and  should  be 
counted.— Langley  v.  Head,  142  CaL  868, 
372,  75  Pac.  1088. 

#8l  Crosa  opposite  "Yea"  and  «Ifo»— Con- 
stitutional amendments.  —  A  ballot  which 
bears  a  cross  opposite  each  of  words  "Yes" 
and  "No"  on  questions  ratifying  constitu- 
tional amendments  does  not  have  distin- 
guishing marks  which  render  it  totally 
void.  It  has  same  effect  as  crosses  stamped 
opposite  names  of  two  or  more  rival  can- 
didates for  same  office,  and  ought  to  be 
governed   by  same   rule;    that  is,   ballot  is 


which  It  gives  an  equivocal  answer,  but  in 
other  particulars  it  is  valid. — Patterson  v. 
Hanley,  186  CaL  265,  272,  68  Pac.  821. 

61.  Crosses  marked  after  both  "Yes"  and 
"No"  upon  proposed  constitutional  amend- 
ments do  not  invalidate  whole  ticket,  be- 
cause, under  provisions  of  law,  only  effect 
is  that  vote  on  amendment  can  not  be 
counted;  but  it  seems  that  such  crosses  may 
be  distinguishing  marks.  —  Patterson  v. 
Hanley,  136  CaL  265,  278,  68  Pac.  821. 

62.  A  ballot  upon  which  the  voter  has 
written  in  one  of  the  voting  squares  pro- 
vided for  the  vote  on  certain  bond  questions 
the  word  "Yes,"  there  being  four  such 
propositions  to  be  voted  upon,  does  not 
bear  a  distinguishing  mark. — Turner  v. 
Wilson,  171  Cal.  600,  154  Pac.  2. 

63.  A  ballot  on  which  a  cross  Is  stamped 
In  the  voting  square  opposite  the  blank 
space  under  the  name  of  a  candidate  for 
governor  does  not  bear  a  distinguishing 
mark. — Turner  v.  Wilson,  171  Cal.  600,  154 
Pac.  2. 

64.  A  cross  near  the  upper  right-hand 
corner  of  the  ballot,  on  the  margin  to  the 
right  of  the  directions  to  voters,  does  not 
constitute  a  distinguishing  mark  invalidat- 
ing the  ballot,  where  the  stamp  Is  very 
slight  and  has  not  the  appearance  of  being 
the  result  of  a  deliberate  impression. — 
Sweetser  v.  Pacheco,  172  CaL  137,  155  Pac. 
639. 

65.  The  stamping  of  the  cross  as  to  va- 
rious propositions  on  the  word  "Yes"  or 
"No"  Instead  of  in  the  voting  square;  the 
stamping  of  the  cross  on  the  word  "Yes" 
followed  by  a  stamp  in  the  square;  the 
writing  of  the  word  "Yes"  or  "No"  in  the 
voting  squares  Instead  of  stamping  a  cross; 
and  the  marking  of  a  cross  with  pen  and 
ink  in  the  voting  square  on  one  of  the  prop- 
ositions, are  not  distinguishing  marks,  and 
it  is  error  to  exclude  such  ballots  in  so  far 
as  a  contest  for  a  particular  office  is  con- 
cerned.— Sweetser  v.  Pacheco,  172  Cal.  137, 
156  Pac.   639. 

66.  The  stamping  of  a  cross  as  to  both 
"Yes"  and  "No"  on  one  of  several  proposi- 
tions followed  by  the  attempt  to  rub  out 
one  of  such  crosses,  and  the  attempt  with 
the  voting  stamp  to  cancel  a  cross  placed 
In  the  voting  square  on  one  of  such  propo- 
sitions, are  not  distinguishing  marks. — 
Sweetser  v.  Pacheco,  172  CaL  187,  155  Pac. 
639. 

67.  A  ballot  on  which  a  cross  is  stamped 
in  the  voting  square  at  the  right  of  a  blank 
space  left  on  the  ballot  for  the  insertion  by 
the  voter  of  some  name  not  printed  on  the 
ballot,  without  writing  any  name  in  said 
space,  is  properly  counted. — Sweetser  v. 
Pacheco,  172  Cal.  137,  155  Pac.  639. 

68.  The  stamping  of  a  cross  in  the  rec- 
tangular space  at  the  right  of  the  name  of 
the  candidate,  but  not  within  the  voting 
square,  is  ineffectual. — Sweetser  v.  Pacheco, 
172  Cal.  137,  155  Pac.  639. 
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69.  The  making  of  a  lead  pencil  crosa  in 
a  voting-  square  is  ineffectual. — Sweetser  v. 
Pacheco,   172  Cal.   137,  155  Pac   639. 

70.  A  ballot  which  contains  a  pencil 
cross  opposite  the  name  of  a  candidate 
written  in  by  the  voter  Is  a  legal  ballot; 
a  stamped  cross  is  not  essential  In  the  case 
of  a  name  written  on  the  ballot — Turner 
v.   Wilson,  171  Cal.   600,  154  Pac.  2. 

See,  ante,  9  1205  and  note  par.  3. 

71.  Discoloration  of  ballot  by  scratching* 

ft. — Under  old  law,  if  an  elector  discolored 
ticket  by  scratching  names  from  ballot, 
such  discoloration  was  not  such  distin- 
guishing mark  as  would  authorize  rejection 
of  ballot. — Wyman  v.  Lemon,  51  Cal.  273, 
275. 

72.  Drop    of    candle-grease    on    ballot. — 

Ballots  which  have  on  one  of  them  a  drop 
of  candle-grease,  which  had  apparently 
fallen  on  ballot  after  It  had  been  voted,  on 
another  ink  mark  on  the  back  thereof, 
and  blot  on  another,  are  not  invalid,  and 
are  properly  counted. — Langley  v.  Head,  142 
Cal.   368,   371,  75  Pac.   1088. 

73.  Inadvertent  cross. — A  ballot  is  not 
invalid  because  it  contains  a  light  and  ap- 
parently inadvertent  cross  stamped  in  the 
upper  right-hand  corner. — Sweetser  v.  Pa- 
checo, 172  Cal.  137,  155  Pac.  639. 

74.  Initials  of  election  officers,  placed  on 
ballot  by  them,  apparently  at  some  time 
during  canvass  by  board  of  directors,  are 
not  distinguishing  marks  vitiating  ballot — 
Huston  v.  Anderson,  145  Cal.  320,  830,  78 
Pac.   626. 

75.  Sealing-wax    or    stain    on    ballot. — A 

ballot  should  not  be  rejected  on  ground 
that  It  has  distinguishing  marks  merely 
from  fact  that  it  has  on  its  back  very  small 
piece  of  sealing-wax,  or  that  it  has  stain 
thereon,  as  if  made  by  drop  of  oil,  or 
something  of  that  nature,  it  being  far  more 
reasonable  to  suppose  that  wax  was  ac- 
cidentally placed  on  ticket  by  officer  of 
election  in  sealing  package  than  to  believe 
that  it  was  designedly  placed  there  as  a 
distinguishing  mark  before  its  deposit  in 
ballot-box;  and  the  other  mark  or  dis- 
coloration is  of  such  character  that  the 
most  natural  conclusion  in  relation  to  it 
is  that  It  was  due  to  some  accidental  cause, 
and  was  not  intended  to  distinguish  ballot 
or  impart  knowledge  of  person  who  voted 
It. — Rutledge  v.  Crawford,  91  Cal.  526,  531, 
25  Am.  St.  Rep.  212,  13  L.  R.  A.  761,  27  Pac, 
779. 


76.  Short  and  faint  pencil  narks,  made 
on  nearly  all  of  ballots,  and  after  nearly 
all  names  on  ballots,  and  which  are  very 
similar  in  appearance,  and  which  seem  to 
have  been  made  by  same  person,  will  not 
be  declared  distinguishing  marks  where 
they  appear  to  have  been  made  by  an  elec- 
tion officer  for  purpose  of  checking  names 
as  they  were*  called  and  counted. — Hannah 
v.  Green,  143  Cal.   19,  23,  76  Pac.   708. 

77.  A  ballot  which  has  pencil  marks 
thereon,  which  are  so  minute  and  light  that 
they  are  not  readily  observable,  does  not 
have  distinguishing  marks,  and  should  be 
counted. — Langley  v.  Head,  142  Cal.  368, 
371,  75  Pac.   1088. 

78.  Stamp  under  "Yea,"  Instead  of  after 

it. — Under  a  law  which  provides  that  stamp 
shall  be  "against"  the  "Yes"  or  "No,"  vot- 
er's stamp  under  the  word  "Yes" — to  consti- 
tutional amendment — Instead  of  after  it. 
is  not  distinguishing  mark. — Hannah  v. 
Green,  143  Cal.  19,  28,  76  Pac.  708. 

7V«  Stamp  over  voting  words. — Where  a 
ballot  contains  a  stamp  directly  over  the 
words  "Yes"  or  "No,"  following  constitu- 
tional amendments,  and  not  in  the  space 
provided  for  such  stamp,  and  also  contains 
a  name  written  not  in  the  place  designated 
for  a  candidate  for  any  particular  office, 
but  opposite  all  of  them,  it  contains  such 
distinguishing  marks  as  will  render  it  void. 
— Bass  v.  Leavitt,  11  Cal.  App.  582,  586,  105 
Pac.   771. 

80.  Words  naming  persona  for  president 
written  on  ballot. — The  words,  "for  presi- 
dent— Hancock  and  English,"  written  on 
ballot  did  not  vitiate  It.  It  had  no  "mark" 
or  thing  thereon  by  or  from  which  it  could 
be  ascertained  what  persons  or  what  class 
of  persons  used  or  voted  It. — Coffey  v.  Ed- 
monds, 58  Cal.  621,  526. 

81.  Words  naming  two  persona.  —  The 
writing  in  of  the  names  of  two  persons  for 
Justice  of  peace  and  constable,  respectively, 
and  the  stamping  of  a  cross  immediately 
to  the  right  of  each  name,  but  not  in  the 
voting  square,  is  not  a  distinguishing  mark. 
— Sweetser  v.  Pacheco,  172  Cal.  137,  155 
Pac.  639. 

82.  'Writing  name  already  printed. — The 
writing  in  of  the  name  of  "J.  V.  Snyder" 
in  the  blank  space  for  the  office  of  lieu- 
tenant-governor, although  such  name  was 
printed  on  the  ballot  as  one  of  the  candi- 
dates for  that  office,  is  not  a  distinguishing 
mark. — Sweetser  v.  Pacheco,  172  Cal.  137, 
165  Pac.    639. 


§  1212.  TIME  FOB  VOTING.  TWO  HOURS  ALLOWED  EMPLOYEES. 
NO  DEDUCTION  FROM  WAGES.  Any  person  entitled  to  vote  at  a  general 
election  held  within  this  state  shall,  on  the  day  of  such  election,  be  entitled  to 
absent  himself  from  any  service  or  employment  in  which  he  is  then  engaged  or 
employed  for  the  period  of  two  consecutive  hours,  between  the  time  of  opening 
and  the  time  of  closing  the  polls ;  and  such  voter  shall  not,  because  of  so  absent- 
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Tit.  II,  eh.  Villi  FALSE  CERTIFICATE — SECRECY  OF  BALLOT.  §§1213-1215 

ing  himself,  be  liable  to  any  penalty,  nor  shall  any  deduction  be  made  on 

account  of  such  absence  from  his  usual  salary  or  wages. 

History:    Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  176. 

§  1213.  FALSE  CERTIFICATES  OF  NOMINATION;  DEFACING  OB  DE- 
STROYING, ETC.,  CERTIFICATE.  No  person  shall  falsely  make,  or  fraudu- 
lently deface  or  destroy  any  certificate  of  nomination,  or  any  part  thereof,  or 
file  any  certificate  of  nomination,  knowing  the  same  or  any  part  thereof  to  be 
falsely  made,  or  suppress  any  certificate  of  nomination  which  has  been  duly 
filed,  or  any  part  thereof,  or  to  make,  use,  keep,  or  furnish  to  others,  except  as 
in  this  code  so  directed,  any  paper  watermark  in  imitation  of  ballot-paper, 
or  disclose  the  same  to  any  person  not  engaged  in  making,  printing,  or  distribut- 
ing of  ballot-paper  or  ballots. 

History:   Enacted  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  178. 

§1214.  DESTRUCTION  OF  SUPPLIES  AND  INSTRUCTION  CARDS 
PROHIBITED.  No  person  shall,  during  an  election,  remove  or  destroy  any 
of  the  supplies  or  other  conveniences  placed  in  the  voting-booths  or  compart- 
ments, as  provided  in  this  code,  for  the  purpose  of  enabling  the  voter  to  pre- 
pare his  ballot.  No  person  shall,  during  an  election,  remove,  tear  down,  or 
deface  the  cards  printed  for  the  instruction  of  voters. 

History:  Enacted  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  178. 

§  1215.  SECRECY  OF  BALLOT  PROVIDED.  ELECTIONEERING,  ETC., 
WITHIN  ONE  HUNDRED  FEET  PROHIBITED.  No  officer  of  election  shall 
disclose  to  any  person  the  name  of  any  candidate  for  whom  any  elector  nas 
voted.  No  officer  of  election,  nor  any  person,  shall  do  any  electioneering  on 
election  day  within  one  hundred  feet  of  any  polling  place.  Unless  otherwise 
provided  by  law  no  person  shall  remove  any  ballot  from  any  polling  place  be- 
fore the  closing  of  the  poll[s].  Unless  otherwise  provided  by  law  no  person 
shall  apply  for  or  receive  any  ballot  at  any  election  precinct  other  than  that  in 
which  he  is  entitled  to  vote. 

[Not  to  show  ballot.]  No  person  shall  show  his  ballot  after  it  is  marked  to 
any  person  in  such  a  way  as  to  reveal  the  contents  thereof,  or  the  name  or 
names  of  the  candidate  or  candidates  for  whom  he  has  marked  his  ballot :  nor 
shall  any  person,  except  a  member  of  the  board  of  election,  receive  from  any 
voter  a  ballot  prepared  by  such  voter,  or  examine  such  ballot,  or  solicit  the 
voter  to  show  the  same.  No  person  shall  ask  another  at  a  polling  place  for 
whom  he  intends  to  vote.  Unless  otherwise  provided  by  law  no  voter  shall 
receive  a  ballot  from  any  other  person  than  one  of  the  election  officers ;  nor  shall 
any  other  person  than  an  election  officer,  or  other  officer  authorized  by  law  so 
to  do,  deliver  a  ballot  to  such  voter.  No  voter  shall  deliver  to  the  board  of 
election,  or  to  any  member  thereof,  any  ballot  other  than  the  one  he  has 
received  from  the  election  officer  or  other  officer  duly  authorized  by  law  to 
furnish  him  with  such  ballot. 

[Ho  distinguishing  marks.]  No  voter  shall  place  any  mark  upon  his  ballot 
by  which  it  may  be  afterwards  identified  as  the  one  voted  by  him.    No  person 
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shall  solicit  a  vote  or  speak  to  a  voter  on  the  subject  of  marking  his  ticket 

within  one  hundred  feet  of  the  polling  place. 

History:   Enacted  March  12,  1872;  amended  June  24,  1913,  Stats,  and 
Amdts.  1913,  p.  1172.    In  effect  August  10,  1913. 

SECRECY  OF  BALLOT. 

1.  Accidental  marks. 

2.  Ballot   having   name  written  in  blank 

column. 

3.  Same — Restriction  upon  voter. 

4.  Construction  of  section — Controlled  by 

section  1211  ante. 

5.  Same — Is  to  destroy  identity  of  ballot. 

6.  Same — Mandatory  provision. 

7.  Same — With  section  1205  ante. 

8.  Same — Scope  of  section. 
9, 10.  Failure  or  neglect  of  election  officers — 

Not  to  prejudice  voter. 

11.  Intent  of  voter — Must  be  determined  by 

inspection  of  ballot. 

12.  Law  applies  to  marks  made  by  voter 

only. 

13.  Many  ballots  illegal  and  void— effect  of. 

14.  Presumption  as  to  intent  of  voter. 

A*    to    distinguishing;    marks    on    ballot* 

see,  ante,  §  1197,  note  pars.  7,  8,  and  g  1211, 
and  note,  Parts  IH-V. 

As  to  effect  of  violence.  Intimidation  or 
fraud  In  elections,  see  notes  83  Am.  Dec. 
753,  90  Am.  St.  Rep.  98. 

Essentials  to  validity  of  elections  and 
effect  thereon  of  irregularities  in  calling:, 
conducting;,  etc.,  see  note  83  Am.  Dec.  749- 
754. 

1.  Accidental  mark*. — A  voter  Is  not  to 
be  disfranchised  and  his  ballot  declared 
invalid  where  mark  itself  on  ballot,  or  ap- 
pearances on  face  thereof,  show  that  such 
mark  was  made  accidentally  or  uncon- 
sciously, and  not  with  intent  to  mark  or 
identify  ballot. — Maddux  v.  Walthall,  141 
Cal.  412,  417,  74  Pac.  1026. 

2.  Ballot  having;  name  written  In  blank 
column. — A  ballot  which  has  a  name  writ- 
ten in  blank  column,  but  beneath  line  in 
which  office  is  designated,  should  be  count- 
ed, as  no  mandatory  provision  of  statute 
Is  violated  in  so  preparing;  ballot. — People 
ex  rel.  Bledsoe  v.  Campbell,  138  Cal.  11, 
20,  70  Pac.  218. 

8.  Same  —  Restriction  upon  voter.  —  A 
voter  is  authorized  to  prepare  his  ballot 
by  marking;  cross  after  name  of  person  or 
persons  for  whom  he  intends  to  vote,  or  by 
writing-  name  or  names  in  blank  column, 
but  he  Is  not  authorized  to  do  both;  writing 
of  name  in  blank  column  after  having 
marked  cross  in  printed  column  against 
name  of  candidate  for  same  office  is  most 
efficient  mode  of  placing  an  identifying 
mark  upon  ballot. — People  ex  rel.  Bledsoe 
y.  Campbell,  138  Cal.  11,  21,  70  Pac.   918. 

4.  Construction  of  section—Controlled  by 
section  1211,  ante. — This  section  is  general 
in  its  nature,  and  covers  broad  field.  It  is 
limited  and  controlled  by  section  1211,  ante. 
— Day  v.  Dunning,  127  Cal.  55,  57,  69  Pac. 
196. 


5.  Same— Is   to  destroy  Identity  of  bal- 
lot.— Purpose  of  that  provision  in  this  sec- 
tion   which    declares    that    no    voter   shall 
place  any  mark  upon  his  ballot  by  which  it 
may  afterwards  be  identified  aa  one  voted 
by  him  is  to  destroy  Identity  of  ballot  and 
thereby   maintain   Its   secrecy;   for   secrecy 
of  ballot  Is  one  of  cardinal  principles  upon 
which  ballot  law  is  founded,  and  that  prin- 
ciple thoroughly  permeates  entire  body  of 
act     The  law  itself  is  largely  recent  im- 
portation   from    foreign    jurisdiction;    and 
while  it  is,  in  substance,  found  upon  stat- 
ute  books   of   many   states,   sufficient    time 
has   not  yet   elapsed   since   its   importation 
for  courts  of  those  states,  In  judicial  con- 
struction  of  its  many  and  complex   provi- 
sions,  to  stand  upon  common  ground.     At 
this  time  decisions  of  foreign  state  courts 
upon  construction  of  act  are  not  at  all  uni- 
form,   and    therefore    those    decisions,    as 
guiding  lights  to  true  rule  of  construction, 
are  not  valuable  aids,  and  will  not  be  large- 
ly  relied   upon   here. — Farnham   v.    Boland, 
134  Cal.  151,  162,  66  Pac.  200,  366. 

6.  Same  —  Mandatory  provision. — Provi- 
sion of  this  section  that  no  voter  shall 
place  any  mark  upon  his  ballot  by  which 
it  may  afterwards  be  identified  as  one 
voted  by  him  is  mandatory. — Lauer  v.  Estes. 
120  Cal.  652,  653,  53  Pac.  262. 

7.  Same — With  section  1205,  nnte. — Man- 
datory provisions  as  to  voters  are  found  in 
this  section  and  in  section  1205,  ante. — 
Tebbe  v.  Smith,  108  Cal.  101,  109,  49  Am. 
St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac.  454. 

8.  Same  — Scope    of    section. — Language 
of   this   section    that   no   voter   shall    place 
any  mark  upon  his  ballot  by  which  it  may 
be   afterwards   identified   as    one    voted    by 
him   is   broad   enough    to   cover   any    mark 
made  by  voter  which  will  serve  as   distin- 
guishing mark,  whether  made  with  legally 
authorized  stamp  or  with  an  ordinary   pen 
or  pencil.    If,  in  use  of  stamp,  voter  keeps 
within  law,  then  ballot  will  not  be  reject- 
ed,  even    though   stamp   has   been   used   so 
that    cross    made    may    be    an    identifying 
mark.     Ballots  should  not  be   rejected   for 
trivial    reasons;    at    same    time,   it   Is    only 
by  compliance  with  this  law  that  evils  may 
be  met  and  overthrown  which  were    cause 
of  its  birth. — Farnham  v.   Boland,  184    Cal. 
161,  153,  66  Pac.  200,  366. 

9.  Failure  or  neajlect  of  election  officers 
— Not  to  prejudice  voter. — Failure  or  neg- 
lect, through  ignorance  or  carelessness  on 
part  of  precinct  election  officers  to  remove 
number  of  ballot,  does  not  have  effect  to 
make  ballot  illegal  on  account  of  distin- 
guishing mark  placed  thereon  by  voter.— 
Freshour  v.  Howard,  142  CaL  501,  60S,  77 
Pac.   1101. 

10.  Rights  of  voters  shall  not  be  preju- 
diced by  errors  or  unlawful  acts  of  officers 
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of  election,  unless  it  shall  appear  that  fair 
election  and  honest  count  were  thereby 
prevented. — Far n ham  v.  Boland,  184  CaL 
151,  154,  66  Pac  200,  366;  Freshour  v.  How- 
ard, 142  CaL  501,  604,  77  Pac  1101. 

11*  latest  of  ▼otew— Mvmt  be  determined 
•7  iaspeetiom  of  ballot,  and  upon  whether 
there  Is  any  mark  thereon  by  which  it 
"may"  be  identified,  irrespective  of  any 
conjecture  as  to  purpose  or  circumstances 
under  which  mark  was  made. — People  ex 
rel.  Bledsoe  v.  Campbell,  •  1S8  Cal.  11,  20, 
70  Pac.  918. 

12.    Law  apylfe*  to  marks  made  by  voter 

•»ly. — Ballots  which  have  stubs  attached 
to  them,  stubs  that  should  have  remained 
in  book  from  which  ballots  were  taken;  or 
ballots  which  officers  of  election  have 
Placed  in  ballot-box  without  first  tearing 
therefrom  numbers  attached,  are  properly 
counted.  These  violations  of  law  arise 
from  carelessness  of  election  officers.  Such 
carelessness  or  malconduct  on  their  part 
may  render  them  liable  to  severe  penalties, 
but  that  is  all.  Law  as  to  identifying: 
marks  refers  to  marks  made  by  voter,  and 
it  is  marks  made  by  him  only  that  demand 
rejection  of  ballot, — Farnham  v.  Boland, 
134  CaL  161,  164,  66  Pac.  200,  866. 


18.  Many  ballot*  Illegal  and  void— Ef- 
fect of* — Fact  that  numerous  ballots  are 
marked  in  such  way  as  to  make  them  Il- 
legal and  void  does  not  cause  marks  there- 
on to  cease  to  be  distinguishing;  marks.  To 
admit  evidence  of  such  fact  would  result 
in  an  absolute  destruction  of  rule  concern- 
ing: distinguishing:  marks,  and  leave  each 
case  involving:  this  question  to  be  decided, 
not  as  a  matter  of  law,  but  as  a  discre- 
tionary matter  resting:  with  trial  Judge. 
Either  rule  must  be  adhered  to,  that  a 
legal  mark,  Illegally  placed  upon  ballot  by 
a  voter,  or  an  illegal  mark  made  by  voter, 
which  may  serve  as  distinguishing  mark, 
invalidates  ballot,  as  code  declares,  or  there 
is  no  rule  whatever  touching-  the  matter, 
and  mandatory  provisions  of  ballot  law 
are  at  once  annulled. — Maddux  v.  Walthall, 
141   «al.  412,   416,   74   Pac.   1026. 

14.     Presnmptioa  a»  to  latent  of  voter*— 

It  Is  conclusive  presumption  of  law  as  to 
intent  of  voter,  by  an  Illegal  mark  pur- 
posely made,  and  as  to  effect  of  such  il- 
legal mark,  which  renders  ballots  invalid, 
and  not  actual  intent,  or  absence  of  intent, 
of  voter,  nor  actual  effect  of  mark  to  give 
means  of  identification. — Maddux  v.  Walt- 
hall, 141  CaL  412,  417,  74  Pac  1026. 


§1216.  REGISTRAR  OF  VOTERS.  DUTIES  OF.  In  all  counties  and 
cities  and  counties  in  this  state,  having  a  registrar  of  voters  and  a  board  of 
election  commissioners,  the  powers  conferred  and  the  duties  imposed  by  this 
code  upon  the  county  clerks  and  other  officers,  in  relation  to  matters  of  election 
and  polling  places,  shall  be  exercised  and  performed  by  such  registrar  of 
voters  and  board  of  election  commissioners ;  and  all  certificates  of  nomination, 
nomination  papers,  or  election  papers  required  by  this  code  or  by  the  law  to 
be  filed  with  or  presented  to  the  county  clerk,  shall  be  filed  with  or  presented 
to  the  registrar  of  voters ;  and  the  deputies  or  clerks  in  the  office  of  the  regis- 
trar of  voters,  or  the  election  commission  shall  have  all  the  powers  of  the 
deputies  of  the  county  clerk  in  matters  relating  to  elections ;  provided,  how- 
ever, that  in  all  counties  and  cities  and  counties  in  this  state  having  a  registrar 
of  voters,  but  no  board  of  election  commissioners,  other  than  the  board  of  super- 
visors acting  as  such  ex  officio,  the  powers  and  duties  imposed  by  this  code  or  the 
laws  of  this  state  upon  county  clerks  in  relation  to  matters  of  election  and 
polling  places,  shall  be  exercised  and  performed  by  such  registrar  of  voters, 
and  all  certificates  of  nomination,  nomination  papers  and  election  papers 
required  by  this  code  or  by  law  to  be  filed  with  or  presented  to  the  county 
clerk  shall  be  filed  with  or  presented  to  the  registrar  of  voters  and  the  deputies 
or  clerks  in  the  office  of  registrar  of  voters  shall  have  all  the  powers  of  the 
deputies  of  the  county  clerk  in  matters  relating  to  elections. 

History:  Enacted  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  178; 
amended  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1445;  June  9,  1915, 
Stats,  and  Amdts.  1915,  p.  1364.    In  effect  August  8,  1915. 

Registrar  of  voters,  appointment  of  in  each  county,  and  to  succeed 
to  certain  powers,  was  provided  for  by  the  forty-first  session  of  the  leg- 
islature. See  post  S9  4149e  and  4149f. 
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REGISTRARS  AND  BOARDS  OF  ELEC- 
TION COMMISSIONERS. 

1.  Election  commissioners — Powers  and  duties. 

2.  Same — City  and  county  of  San  Francisco. 

A*  to  city  elections,  see,  post,  5  4S69  and 
note. 

1.  Election  commissioners— -Tkelr  powers 
and  duties. — Under  this  section  registrars 
of  voters  and  boards  of  election  commis- 
sioners are,  In  relation  to  matters  of  elec- 
tion   and    polling-places,     to    exercise    all 


powers  and  duties  which  by  this  code  are 
conferred  upon  cbunty  clerks  and  other 
officers  in  relation  to  such  matters. — San 
Francisco  v.  Broderlck,  111  Cal.  302,  SOS,  43 
Pac.  960. 

2,  Same— City  and  county  of  Sam  Fran- 
cisco.— Election  commissioners  of  city  and 
county  of  San  Francisco  have  exclusive 
power  of  management  and  control  of  elec- 
tions in  such  city  and  county. — San  Fran- 
cisco v.  Broderlck,  111  CaX  802,  806,  48  Pac. 
960. 


CHAPTER  IX. 


VOTINQ  AND  CHALLENGES. 


§  1224.  Voting,  when  to  commence  and  con- 
tinue. 

§  1225.  Manner  of  voting. 

§  1226.  Same.  [Duty  of  inspector  on  receiv- 
ing ballot;   announcing  name,  etc.] 

1 1227.  Same.     [Placing  ballot  in  box.] 

§  1228.  Becord  that  person  has  voted,  how 
kept. 

§  1229.  Same.     [Duty  of  clerks,  etc.] 

§  1230.  Grounds  of  challenge. 

§  1231.  Proceedings  on  challenge  for  want  of 
identity. 

§  1232.  Same.  [Proceedings  on  challenge  for 
non-residence  in  state.] 

§  1233.  Same.  [Proceedings  on  challenge  for 
non-residence  in  precinct.] 


§  1234.  Same.  [Proceedings  on  challenge  for 
having  before  voted.] 

S  1235.  Same.  [Proceedings  on  challenge  for 
conviction  of  crime.] 

§  1236.  Challenges,  how  determined. 

§  1237.  Same.  [On  ground  he  is  not  the  per- 
son whose  name  is  on  the  great  reg- 
ister.] 

§  1238.  If  person  refuses  to  be  sworn,  vote  to 
be  rejected. 

§  1239.  Bules  for  the  determination  of  ques- 
tions of  residence. 

§  1240.  Term  of  residence,  how  computed. 

§  1241.  Bules  must  be  read,  if  requested. 

i  1242.  Proceedings  upon  determination  of 
challenge.     [Repealed.] 

S  1243.  List  of  challenges  to  be  kept. 


§1224.  VOTING,  WHEN  TO  COMMENCE  AND  CONTINUE.  Voting  may 
commence  as  soon  as  the  polls  are  opened,  and  may  be  continued  during  all 
the  time  the  polls  remain  open. 

History:   Enacted  March  12,  1872. 


A*  to  time  for  votflaff,  see  note  90  Am.  St. 
Rep.  78-80. 


Aa  to  votimg:  In  general,  see  note  90  Am. 
St   Rep.    80-89. 


§  1225.    MANNER  OP  VOTING.     The  person  offering  to  vote  must  hand  his 

ballot  to  the  inspector,  or  to  one  of  the  judges  acting  as  inspector,  and  announce 

his  name  and  the  number  affixed  to  it  on  the  register  in  use  at  the  precinct 

where  he  offers  his  vote;  provided,  that  in  incorporated  cities  and  towns  the 

said  person  shall  also  give  the  name  of  the  street,  avenue,  or  location  of  his 

residence,  and  the  number  thereof,  if  it  be  numbered,  or  such  clear  and  definite 

description  of  the  place  of  such  residence  as  shall  definitely  fix  the  same. 

History:     Enacted   March   12,   1872;    amended  April   3,   1876,   Code 
Amdts.  1875-6,  p.  26;  March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 


MANNER  OF  VOTING. 

i.  Construction  of  section — Control  over  elec- 
tion. 

2.  Directory  provisions. 

3.  Same — Can  not  be  grossly  departed  from. 

4.  Same — Departure  from — When  no  ground 

for  rejecting  vote. 


5.  Same — Is   no   ground   for   rejecting   vote, 

when. 

6.  Mandatory  provisions. 

7.  Neglect   or   failure   of   election    board — Is 

ground  for  rejecting  vote,  when. 

8.  Object  of  this  and  succeeding  section. 

9.  What  is  not  official  malconduct. 
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An  to  rejection  of  vote*,  see,  "ante,  9  121, 
note  Part  II;  note  90  Am.  St  Rep.  83. 

Board  of  election  most  post  copy  of  gr^ttt 
repeaters. — See,    ante,    9  1149. 

Copies  of  great  registers  ordered  to  be 
p  anted  by  boards  of  election  must  aot  be 
torn   or  defaced.-^-See,   ante,    9 1150. 

Rlajht  of  electors  to  vote  for  a  candidate 
whoae  name  la  not  printed  on  official  bal- 
lot.— See  note  91  Am.  St.  Rep.  682-688. 

Statutes  restricting  Tote  of  an  elector  to 
loots  tban  all  when  several  onlcers  are  to 
a>«  chosen  for  tbc  same  office. — See  note  88 
L.    R.    A.  141,  142. 

Vote    for    same    person    for    Incompatible 

osHeea. — See  note  12  L.  R.  A.  125. 

1.     Construction  of  section— Control  over 

election. — Neither  voters  nor  those  voted 
for  have  any  control  over  election  officers; 
and  to  set  aside  votes  of  precinct,  where 
there  was  clearly  no  fraud  or  mistake  for 
mere  irregularities  occasioned  by  ignorance 
or  carelessness  of  election  board,  would,  in 
many  cases,  be  patent  Injustice.  Moreover, 
construction  requiring:  an  exceedingly 
strict  compliance  with  statutory  provi- 
sions might  tempt  to  Irregularities  di- 
rected for  very  purpose  of  vitiating  poll 
or  certain  polling-place,  and  "might  lead 
to  more  frauds  than  it  would  prevent." — 
Atkinson  v.  Lorbeer,  111  Cal.  419,  421,  44 
Pac.    162. 

SL  Directory  provisions.  —  As  general 
rule,  regulations  prescribed  by  law  for  con- 
ducting an  election  are  directory  merely 
and  will  not  be  literally  enforced  where 
their  non-observance  could  occasion  no  in- 
Jury. — Atkinson  v.  Lorbeer,  111  Cal.  419, 
422.    44    Pac.   162. 


not    be    grossly    departed 

,  —  Statutory  provisions  which  are 
clearly  mandatory  must  be  substantially 
complied  with;  and  even  directory  provi- 
sions can  not  be  so  grossly  departed  from 
as  to  make  it  impossible  or  extremely  dif- 
ficult to  determine  whether  fraud  was  com- 
mitted or  anything  done  which  would  af- 
fect result  of  an  election. — Atkinson  v. 
Lorbeer,  111  Cal.   419,  421,  44  Pac.  162. 

4.  Same  —  Departure  from  — When  no 
arroaad  for  rejecting;  vote. — It  Is  only  those 
provisions  of  statutes  relating  to  time  and 
pla.ee  of  holding  elections,  qualifications  of 
voters,  and  such  others  as  are  expressly 
m&cie  essential  to  prerequisite  and  validity 
of  an  election  that  are  held  to  be  manda- 
tory; all  others  are  directory  merely;  and 
fa. i lure  to  observe  them  caused  by  honest 
ignorance  or  mistake  and  not  resulting  in 
manifest  fraud,  does  not  afford  ground  for 
rejecting  entire  vote  of  precinct. — Russell 
▼.    McDowell,  82  Cal.  70,  77.  23  Pac.   183. 

«g»  Same  — la  no  ground  for  rejecting 
TOtCf    when.  —  Where     failure     of     election 


board  to  cemply  with  directory  provisions 
is  of  such  character  that  if  it  can  be  read- 
ily shown  by  competent  proof  that  no 
fraud  was  committed,  and  no  harm  done 
by  such  failure,  and  such  proof  is  made, 
then  vote  will  not  be  rejected. — Atkinson 
v.    Lorbeer,   111   Cal.    419,    423,    44    Pac.    162. 

6.  Mandatory  provisions. — Provisions  as 
to  time  and  place  of  holding  election  are 
mandatory. — Atkinson  v.  Lorbeer,  111  Cal. 
419,   424,   44   Pac.    162! 

7.  -Neglect  or  failure  of  election  board- 
Is  ground  for  rejecting  vote,  when. — Neg- 
lect of  provisions  of  statute  designed  to 
prevent  fraudulent  voting,  followed  by  ac- 
tual fraud  of  that  character  sufficient  in 
extent  to  throw  out  result  of  election,  is 
ground  for  rejecting  entire  vote  of  pre- 
cinct if  there  is  no  means  of  purging  poll. 
— Russell  v.  McDowell,  83  Cal.  70,  77,  23 
Pac.    183. 

8.  Object  of  this  and  succeeding  section. 

— The  manifest  object  of  this  and  next  suc- 
ceeding section  is  to  prevent  fraudulent 
voting.  Compliance  with  them  makes  fraud 
difficult  and  improbable;  disregard  makes 
fraud  easy,  difficult  of  detection  and  pun- 
ishment, and  therefore  probable.  Officers 
of  election  are,  like  all  other  persons, 
presumed  to  know  the  law,  and  their  de- 
liberate omissions  to  follow  directions  de- 
signed to  prevent  fraud  certainly  call  for 
explanation.  They  cast  suspicion  upon  their 
integrity  and  are  sufficient  prima  facie  evi- 
dence to  make  out  case  of  fraud. — Russell 
v.  McDowell,   83   Cal.   70,  79,   23   Pac.    183. 

9.  What    la    not     official    malconduct. — • 

Where  number  of  election  officers,  imme- 
diately upon  closing  of  polls,  removed  all 
bystanders,  except  two,  from  room  which 
constituted  polling-place,  and  for  one  half- 
hour  kept  door  of  said  room  locked,  and 
kept  public,  except  said  two  bystanders, 
out  of  said  room,  and  during  same  said 
half-hour  one  of  judges  of  election  was 
absent,  during  which  time  some  of  mem- 
bers of  board  took  ballots  from  ballot-box 
and  counted  them,  and,  finding  that  there 
was  one  more  ballot  in  box  than  there  were 
voters  as  shown  on  poll-list  destroyed  one 
of  said  ballots,  and  where  board,  while 
room  was  in  that  condition,  sealed  in  en- 
velopes all  unused  ballots,  and  did  things 
necessary  to  preparation  for  tallying,  but 
did  not  proceed  to  tallying  of  votes;  but  at 
expiration  of  said  half-hour  door  was 
opened  and  other  bystanders  went  in,  ab- 
sent judge  returned  and  tallying  com- 
menced, such  acts  and  conduct  on  part  of 
board  did  not  constitute  malconduct  vitiat- 
ing vote  of  precinct,  if  it  appeared  that 
officers  of  election  were  called  as  witnesses 
and  that  no  fraud  was  committed  and  no 
wrong  done. — Atkinson  v.  Lorbeer,  111  Cal. 
419,  420,  424,  44  Pac.  162. 
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§1226.  SAME.  [DUTY  OF  INSPECTOR  ON  RECEIVING  BALLOT; 
ANNOUNCING  NAME,  ETC.]  The  inspector,  or  judge  acting  as  such,  must 
receive  the  ballot,  and  before  depositing  it  in  the  ballot-box  must,  in  .an  audible 
tone  of  voice,  announce  the  pame  and  register  number ;  provided,  that  in  incor- 
porated towns  and  cities  the  said  inspector,  or  judge  acting  as  such,  shall  also 
announce  the  residence  of  the  person  voting,  and  the  same  shall  be  recorded 
on  the  poll-list  by  the  poll-clerk. 

History:    Enacted  March  12,   1872;    amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  26;  March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 

Am  to  manifest  object  of  this  aeetloa,  see,  ante,  11225. 


As  to  receiving;  literal  votea,  see  note  M 
Am.  St.  Rep.  84,  85. 


§  1227.    SAME.    [PLACING  BALLOT  IN  BOX.]    If  the  name  be  found  on 

the  register  in  use  at  the  precinct  where  the  vote  is  offered,  and  the  vote  is  not 

rejected  upon  a  challenge  taken,  the  inspector,  or  judge  acting  as  such,  must, 

in  the  presence  of  the  board  of  election,  place  the  ballot,  without  opening  or 

.examining  the  same,  in  the  ballot-box ;  and  no  person  shall  be  allowed  to  vote 

whose  name  is  not  on  said  register  in  use  at  the  precinct. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  26;  March  30,  1878,  Code  Amdts.  1877-8,  p.  26. 

1«    Construction  of  section. — It  has   been  no  person  shall  be  allowed  to   vote  unless 

law  In  this  state  ever  since  amendment  of  his   name    appears    on    precinct    register. — 

March  30,  1878,  that  no  person  shall  be  al-  Patterson   v.   Hanley,   186  Cal.   265.   276,  68 

lowed  to   vote  whose  name  is  not  on  pre-  Pac.  821. 

cinct  register.     It  is  most  unjust  that  voter  iU    to    3^0,^*0    of    ekaUeaare,    see,    post, 
should  be  deprived  of  his  franchise  through  g  1280. 
fault  of  county  clerk  in  binding  names  of 
voters  In  wrong  precinct  book;   but  if  this 
provision  is  valid,  it  would  seem  that  omis- 
sion of  name  from  precinct  book   is   fatal;  Certified  copy  of  nacaaceled   entry  naoa 
and   there    seems    to    be    no    substitute    for  ***at  register  la   prima   fade    evidence  of 
register  or  means  of  supplying  its  defects,  wnat.    See,   ante,   ft  1117. 
provided  by  law,  which  simply  declares  that 

§  1228.    RECORD  THAT  PERSON  HAS  VOTED,  HOW  KEPT.     When  the 

ballot  has  been  placed  in  the  box,  one  of  the  judges  must  write  the  word 

"voted"  opposite  the  number  of  the  person  on  the  printed  copy  of  the  register. 

History:    Enacted  March  12,  1872;   amended  March  30,  1878,  Code 
Amdts.  1877-8,  p.  27;  April  16,  1880,  Code  Amdta.  1880  (Pol.  C.  pt.),  p.  80. 

§  1229.  SAME.  [DUTY  OF  CLERKS,  ETC.]  Each  clerk  must  keep  a  list 
of  persons  voting,  and  the  name  of  each  person  who  votes  must  be  entered 
thereon  and  numbered  in  the  order  of  voting. 

History:   Enacted  March  12,  1872. 

Entries  made  by  offlcera  or  boards  of  stated  therein. — See  Kerr's  Cyc  Code  CIt. 
election   are   prima  facie   evidence   of   acta       Proa,  2d  ed.,  9  1926  and  note. 

§  1230.  GROUNDS  OF  CHALLENGE.  A  person  offering  to  vote  may  be 
orally  challenged  by  any  elector  of  the  county  upon  either  or  all  of  the  follow- 
ing grounds: 

1.  That  he  or  she  is  not  the  person  whose  name  appears  on  the  register. 

2.  That  he  or  she  has  not  resided  within  the  state  one  year  next  preceding 
the  election. 
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3.  That  he  or  she  has  not  been  a  naturalized  citizen  of  the  United  States  for 
ninety  days  prior  to  the  election. 

4.  That  he  or  she  has  not  resided  within  the  county  for  ninety  days  [next] 
preceding  the  election. 

5.  That  he  or  she  has  not  resided  within  the  precinct  for  thirty  days  next  pre- 
ceding the  election. 

6.  That  he  or  she  has  before  voted  that  day. 

7.  That  he  or  she  has  been  convicted  of  an  infamous  crime. 

8.  That  he  or  she  has  been  convicted  of  the  embezzlement  or  misappropri- 
ation of  public  money. 

9.  That  he  or  she  can  not  read  as  required  by  the  constitution,  and.  does  not 
appear  by  statement  in  the  affidavit  of  registration  to  be  entitled  to  vote  not- 
withstanding such  inability. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  80;  May  23,  1918,  Stats,  and  Amdts.  1913, 
p.  225.    In  effect  August  10,  1913. 

As  to  ome  year's  residence   wltkln  state. 

Me,  post,   9  1232,  subd.   2. 

As  to  persona  not  entitled  to  vote,  see* 
ante,   I  1084. 

As  to  proceedings  on  ekaUens;e  for  aav- 
fag  Toted  before,  see,  post,   1 1234. 

As  to  proceeding*  on  cnallenges  for  want 
•f  Identity,  see,  post,  9  1231. 

As  to  qualification*  of  a  Toter  In  general, 
aea,  ante,   §  1088. 


Challenges,  how  determined.  —  See,  post, 
191236,    1287. 

Fact  of  conviction  of  crime  or  defalca- 
tion, how  proved. — See,  post,   9  1235. 

List  of  challenge*,  how  to  be  kept. — See, 
post,  |  1243. 

Rule*  for  determining  question  of  resi- 
dence for  purpose  of  voting.  —  See,  post, 
1 1289. 


§1231.    PROCEEDINGS  ON  CHALLENGE  FOB  WANT  OF 

If  the  challenge  is  on  the  ground  that  he  [or  she]  is  not  the  person  whose  name 
appears  on  the  great  register,  the  inspector  must  tender  him  [or  her]  the  follow- 
ing oath : 

"You  do  swear  (or  affirm)  that  you  are  the  person  whose  name  is  entered 
on  the  great  register." 

History:   Enacted  March  12,  1872. 


AFFIDAVIT  ON  CHALLENGE. 

1.  Discretion  to  administer  oath. 

2.  Befnsal  to  administer  oath  is  offense. 

As  to  what  challenge*  are  determined  la 
favor  of  party  challenging  by  his  taklaa; 
•nth  tendered,  see,  post,   {1236. 

Refasal  to  be  sworn  by,  or  to  answer 
saestloas  of»  board  of  Jndares  of  election 
Is  a  nUsdemeanor. — See  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  9  43. 

Trial  of  challenges,  effect  of  refusing  to 
be  swomw — See,    post,    1 1288. 


1.  Discretion   to   administer  the   oath. — 

Where  a  voter  is  challenged,  it  is  in  dis- 
cretion of  judges  of  election  to  administer 
oath  required  by  statute. — People  v.  Gor- 
don, 5  Cal.  235,  236. 

2.  Refusal  to  administer  oath  la  offense. 

— Refusal  of  an  election  officer  to  admin- 
ister, in  his  official  capacity,  an  oath  to 
voter  who  is  challenged,  is  an  offense,  for 
which  he  may  be  prosecuted. — People  v. 
Burns,  75  Cal.  627,  629,  17  Pac.  646. 


§1232.  SAME.  [PROCEEDINGS  ON  CHALLENGE  FOB  NON-RESI- 
DENCE IN  STATE].  If  the  challenge  is  on  ground  that  he  [or  she]  has  not 
resided  in  the  state  for  one  year  next  preceding  the  election,  the  person  chal- 
lenged must  be  sworn  to  answer  questions,  and  after  he  [or  she]  is  sworn  the 
following  questions  must  be  propounded  to  him  [or  her]  by  the  inspector : 
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1.  Have  you  resided  in  this  state  for  one  year  immediately  preceding  this 
election  ? 

2.  Have  you  been  absent  from  this  state  within  one  year  immediately  preced- 
ing this  election  f  If  yes,  then, 

3.  When  you  left  did  you  leave  for  a  temporary  purpose,  with  the  design 
of  returning,  or  for  the  purpose  of  remaining  awayf 

4.  Did  you,  while  absent,  regard  this  state  as  your  home  T 

5.  Did  you,  while  absent,  vote  in  any  other  state  f 

And  such  other  questions  as  may  be  necessary  to  a  determination  of  the 

challenge. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  81. 

Proceedings  upon  determination  of  chnl-  Rules  for  determining   questions  of  resl- 

lengjcn, — See,  post,  fi  1232.  dence   In    general. — See,    post,    §  1239. 

Refusal   to    be    sworn    by,    or    to    answer  Boles  most  be  read,  If  requested,  before 

questions  of,  board  of  Judges  of  election  In  oa*»  *»  administered*— See,  post,   §  1241. 

si  misdemeanor. — See  Kerr's  Cyc.  Pen.  Code,  That  vote  may  be  rejected  if  person  re- 

2d  ed.,   9  43.  fuse  to  be  sworn- — See,  post,  §  1238. 

§1233.  SAME.  [PROCEEDINGS  ON  CHALLENGE  FOB  NON-RESI- 
DENCE IN  PRECINCT.]  If  the  challenge  is  on  the  ground  that  he  [or  she] 
has  not  resided  in  the  county  for  ninety  days,  or  precinct  for  thirty  days  next 
preceding  the  election,  the  person  challenged  must  be  sworn  to  answer  ques- 
tions, and  after  he  [or  she]  is  sworn,  the  following  questions  must  be  pro- 
pounded to  him  [or  her]  by  the  inspector: 

1.  When  did  you  last  come  into  this  county  of  election  precinct? 

2.  When  you  came  into  this  county  or  precinct,  did  you  come  for  a  temporary 
purpose  merely,  or  for  the  purpose  of  making  it  your  home? 

3.  Did  you  come  into  this  county  or  precinct  for  the  purpose  of  voting  here? 
And  such  other  questions  as  may  be  necessary  to  a  determination  of  the 

challenge. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  81. 

§1234.  SAME.  [PROCEEDINGS  ON  CHALLENGE  FOB  HAVING 
BEFORE  VOTED.]  If  the  challenge  is  on  the  ground  that  the  person  chal- 
lenged has  before  voted  that  day,  the  inspector  must  tender  to  the  person 
challenged  this  oath : 

"You  do  swear  (or  affirm)  that  you  have  not  before  voted  this  day." 

History:    Enacted  March  12,  1872. 

Attempting  to  vote  without  being  qnall-  Voting  without  beln*  qualified,  or  voting 

fled  In  a  misdemeanor. — See  Kerr's  Cyc.  Pen.       twice.    In    a    felony. — See    Kerr's    Cyc.    Pen. 
Code,  2d  ed.,  9  46.  Code,  2d  ed.,  §  45  and  note. 

Challenge   In   defeated   by    taking;  oath. — 

See,   post,   §  1236. 

§  1235.    SAME.    [PROCEEDINGS  ON  CHALLENGE  FOB  CONVICTION 

OP  CRIME].     If  the  challenge  is  on  the  ground  that  the  person  challenged  has 

*  been  convicted  of  an  infamous  crime,  or  that  he  or  she  has  been  convicted  of 

the  embezzlement  or  misappropriation  of  public  money,  he  or  she  must  not  be 

questioned,  but  the  fact  may  be  proved  by  the  production  of  an  authenticated 
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copy  of  the  record,  or  by  the  oral  testimony  of  two  witnesses.  If  the  challenge 
is  on  the  ground  that  the  person  challenged  can  not  read  as  required  by  the 
constitution,  and  it  does  not  appear  by  the  statement  in  the  affidavit  of  regis- 
tration that  said  person  is  entitled  to  vote  notwithstanding  such  inability,  the 
challenge  shall  be  determined  by  the  board  by  the  inspection  of  the  said  affi- 
davit, and  by  requiring  the  person  offering  to  vote  (if  it  does  not  appear  from 
said  affidavit  that  the  person  is  entitled  to  vote  notwithstanding  such  inability) 
to  read  any  consecutive  one  hundred  words  of  the  constitution  of  the  state 
selected  by  the  judges. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  81;  May  23,  1913,  Stats,  and  Amdts.  1913, 
p.  225.    In  effect  August  10,  1913. 

§1236.  CHALLENGES,  HOW  DETERMINED.  Challenges  upon  the 
grounds  either: 

1/That  the  person  challenged  is  not  the  person  whose  name  appears  on  the 
great  register; 

2.  That  the  party  has  before  voted  on  that  day — 
Are  determined  in  favor  of  the  party  challenged  by  his  taking  the  oath 
tendered. 

History:   Enacted  March  12,  1872. 

1.  Right  to  vote,  when  concluded. — When  right  to  vote  has  been  concluded,  and  It 
voter  has  been  challenged,  and  Judges  have  Is  error  to  deny  it. — People  v.  Gordon,  6 
administered  oath,  and  it  has   been  taken,       Cal.  285,  236. 

§1237.  SAME.  [ON  GROUND  HE  [OB  SHE]  IS  NOT  THE  PERSON 
WHOSE  NAME  IS  ON  THE  GREAT  REGISTER.]  If  the  challenge  is  on  the 
ground  that  the  person  challenged  is  not  the  person  whose  name  appears  in 
the  great  register,  he  [or  she]  must  take  oath  tendered  by  the  board.  Chal- 
lenges for  causes  other  than  those  specified  in  the  preceding  section  must  be 
tried  and  determined  by  the  board  of  election  at  the  time  of  the  challenge. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  81. 

§  1238.    IF  PERSON  REFUSES  TO  BE  SWORN,  VOTE  TO  BE  REJECTED. 

If  any  person  challenged  refuses  to  take  the  oaths  tendered,  or  refuses  to  be 
sworn  and  to  answer  the  questions  touching  the  matter  of  residence,  he  [or  she] 
must  not  be  allowed  to  vote. 

History:    Enacted  March  12,  1872. 

Refaaal  to  be  iwon  by,  or  to  Miwer  In  a  misdemeanor. — See  Kerr's  Cyc.  Pen. 
oaeatloaa   of,   board   of   Judges    of   election       Code,  2d  ed.,  f  48. 

§  1239.  RULES  FOR  THE  DETERMINATION  OF  QUESTIONS  OF  RESI- 
DENCE. The  board  of  election,  in  determining  the  place  of  residence  of  any 
person,  must  be  governed  by  the  following  rules,  as  far  as  they  are  applicable : 

1.  That  place  must  be  considered  and  held  to  be  the  residence  of  a  person  in 
which  his  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning ; 

2.  A  person  must  not  be  held  to  have  gained  or  lost  residence  by  reason  of 
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his  presence  or  absence  from  a  place  while  employed  in  the  service  of  the 
United  States,  or  of  this  state,  nor  while  engaged  in  navigation,  nor  while  a 
student  of  any  institution  of  learning,  nor  while  kept  in  an  almshouse,  asylum, 
or  prison ; 

3.  A  person  must  not  be  considered  to  have  lost  his  residence  who  leaves  his 
home  to  go  into  another  state,  or  precinct  in  this  state,  for  temporary  purposes 
merely,  with  the  intention  of  returning ; 

4.  A  person  must  not  be  considered  to  have  gained  a  residence  in  any  pre- 
cinct into  which  he  comes  for  temporary  purposes  merely,  without  the  intention 
of  making  such  precinct  his  home; 

5.  If  a  person  remove  to  another  state  with  the  intention  of  making  it  his 
residence,  he  loses  his  residence  in  this  state ; 

6.  If  a  person  remove  to  another  state  with  the  intention  of  remaining  there 
for  an  indefinite  time,  and  as  a  place  of  present  residence,  he  loses  his  residence 
in  this  state,  notwithstanding  he  entertains  an  intention  of  returning  at  some 
future  period ; 

7.  The  place  where  a  man's  family  resides  must  be  held  to  be  his  residence; 
but  if  it  be  a  place  for  temporary  establishment  for  his  family,  or  for  transient 
objects,  it  is  otherwise ; 

8.  If  a  man  have  a  family  fixed  in  one  place,  and  he  does  business  in  another, 
the  former  must  be  considered  his  place  of  residence ;  provided,  that  any  man 
having  a  family,  and  who  has  taken  up  his  abode  with  the  intention  of  remain- 
ing, and  whose  family  does  not  so  reside  with  him,  must  be  regarded  as  a  resi- 
dent where  he  has  so  taken  up  his  abode ; 

9.  The  residence  of  the  husband  is  the  residence  of  the  wife  except  in  the 
case  mentioned  in  the  proviso  in  subdivision  eight  hereof ; 

10.  The  mere  intention  to  acquire  a  new  residence,  without  the  fact  of 

removal,  avails  nothing,  neither  does  the  fact  of  removal,  without  the  intention. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  26;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  191; 
May  26,  1915,  Stats,  and  Amdts.  1915,  p.  859;  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  416.    In  effect  July  27,  1917. 

As  to  domicile  and  residence  with  respect 

RESIDENCE  OP  VOTER.  to  right  of  .affray,  see  briefs  in  25  I*  R.  A 

1.  Coming  into  county  with  intention  to  re-      899»  *7  L-  R-  *•  8S0- 

side.  As    to    residence    of    elector    te    soldiers9 

2.  Constitutionality  of  subdivision  4.  home,  see  authorities  referred   to   In  notes 

'  54  L.  R.  A.  378;  63  I*  R.  A.  275. 

As   to   residence   for  voting   purposes   of 
student   In    theological   seminary,   wko    has 

7.  Intention — Change  in  domicile  or  person.       renounced  nil  other  homes,  see  authorities 

8.  Removal  with  intention  to  return.  cited  in  note  64  I*  R.  -A.  378. 

9.  Residence  depends  upon  intention  as  well  As  to  residence  of  voters,  see  briefs  in 

as  fact.  27  I*  R.  A.  330;  40  I*  R.  A.  752. 

10.  Residence  means  "legal  residence."  As  to  when  no  persons  shall  be  deemed 

...  .  -  .        __«_«*       A         *o    have    grained    or    lost    a    residence*    see 

Acquiring  residence  ss  a  voter,  while  at-       «««-♦     iqto     «»♦    tt     «  a     i    tt        i      .    V* 

te.dl.*   ~kool    or    pobllc    I».<lt«tio..-Se.       C°n,8tT-    1,7\_ "*;  "'   • 4'   *   **■»!■*•  «•"- 

note  28  L.  R.  A.  2X6.  216.  ULR.A.  (N.  R>        eral  LaWS'  3d  od-  P*  "xv" 

168.  Proceedings    on   challenges   for  nos 

.  .  .  .  . .  -  dence  In  precinct. — See,  ante,   9  1283. 

As    to   acquiring    of    residence    as   voters 

by    Inmates    of    soldiers'    homes,    oecnpants  Proceedings   on   challenges    for   nen-i 

of  government  posts,  and  lnmntes  of  alms-  *•»«•  *»  stnte.— See,  ante,   9  1232. 

houses  nnd  hospitals,  see  note  23  I*  R.  A.  Rales     for     determining     residence* — See, 

215,  216.  ante,  9  52  and  note. 


3,4.  Construction  of  constitutional  provision* 
5,  6.  Construction  of  section. 
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•I  1*40, 1241 


L  Comimg  fmto  eoumtr  with  Intention  to 
mffa — Where  an  elector,  with  his  fam- 
ily, comes  into  county  with  intention  of 
residing:  therein,  such  county  Is  one  in 
which  he  should  Tote. — People  v.  Holdon, 
18  CaL  123,  134. 


2.  CoMtftutlonmlltr    of    aubdlvlaio*    4. — 

The  portion  of  subdivision  4  of  section  1239 
of  the  Political  Code,  as  amended  by  act 
approved  May  26,  1915,  which  provides  that 
"any  person  registered  in  one  precinct,  and 
removing:  therefrom  to  another  precinct  in 
the  same  county  within  thirty  days  of  an 
election,  shall  be  deemed  to  be  a  resident 
of  the  precinct  from  which  he  so  removed 
until  after  such  election,"  iff  in  violation 
of  section  1  of  article  II  of  the  constitu- 
tion, which  requires  residence  in  the  elec- 
tion precinct  for  thirty  days  preceding:  the 
election  as  a  condition  of  the  right  to  vote. 
Garibaldi  v.  Zemansky,  171  Cal.  134,  152, 
Pac.  296. 

3.  Construction  of  constitutional  provi- 
siea- — By  adoption  of  new  constitution  of 
1879  (art.  II,  ft  1),  residence  in  an  election 
precinct  for  thirty  days  preceding:  election 
is  just  as  essential  to  right  to  vote  as  resi- 
dence in  county  for  ninety  days,  and  in 
state  for  one  year,  though  under  old  con- 
stitution no  particular  length  of  residence 
in  voting:  precinct  was  required  as  pre- 
requisite of  right  to  vote. — Russell  v.  Mc- 
Dowell, 83  Cal.  70,  81,  23  Pac.  183. 

4.  Under  language  of  constitution  that 
voter  must  have  resided  in  county  "thirty 
days  next  preceding:  election,"  he  must 
have  resided  in  county  thirty  days  next 
preceding  day  of  election.  Hence,  thirty 
days'  residence  must  be  computed  by  ex- 
cluding day  of  election. — People  v.  Holden 
28  Cal.  123,  135. 

ft.  Construction  of  section. — By  subd.  4 
of  this  section  it  is  declared  that  person 
must  not  be  considered  to  have  gained  res- 
idence in  new  precinct  Into  which  he  comes 
with  temporary  purposes  merely  without 
intention  of  making  such  precinct  his  home, 
and  by  subd.  9  of  this  section  it  is  provided 
that  mere  intention  to  acquire  new  resi- 
dence without  fact  of  removal  avails  noth- 
ing; neither  does  fact  of  removal  without 
intention.    Hence,  If  Voter  had  no  intention 


of  making  precinct  Into  which  he  had  gone 
his  home,  but  went  for  temporary  pur- 
poses only,  he  did  not  gain  residence  there, 
consequently  did  not  lose  his  legal  resi- 
dence in  precinct  from  which  he  moved, 
notwithstanding  fact  that  he  might  not 
have  had  any  certain  house,  room,  or  place 
therein  that  he  could  call  home.  That  pre- 
cinct continued  to  be  his  legal  residence 
until  he  gained  legal  residence  elsewhere. 
— Huston  v.  Anderson,  145  CaL  320,  328,  78 
Pac.  626. 

6.  Subdivisions  1,  2,  3,  5,  and  7  of  sec- 
tion 52,  ante,  must  be  construed  with  sub- 
divisions 1  and  7  of  this  section  as  parts 
of  same  statute. — Estate  of  Weed,  120  Cal. 
634,   638,   639,  p3  Pac.  80. 

7.  Intention— Chan s;e  In  domicile  of  per- 
son can  not  be  effected  by  an  Intention  in 
mind  to  make  this  change  unless  it  is  ac- 
companied by  an  actual  change  in  place  of 
abode.  Residence  can  be  changed  only  by 
union  of  act  and  Intent.  Mere  intention  to 
acquire  new  residence  without  fact  of  re- 
moval avails  nothing;  neither  does  fact  of 
removal  without  intention.  —  Sheehan  v. 
Scott,  145  Cal.  684,  690,  79  Pac.  350. 

See  subd.  7,  §  52,  ante,  and  subd.  9  of 
this  section. 

8.  Removal    with    Intention    to    return.— 

If  person  actually  removes  to  another  place 
with  intention  of  remaining  there  for  def- 
inite length  of  time  as  place  of  present 
domicile,  It  becomes  his  place  of  residence 
or  domicile,  notwithstanding  he  may  have 
full  intention  of  returning  to  his  old  resi- 
dence at  some  future  time.  —  Estate  of 
Weed,  120  Cal.  634,  639,  53  Pac.  30. 

9.  Residence  depends  upon  Intention  as 
well  as  fact,  and  mere  Inhabitancy  for  short 
period  against  intention  of  acquiring  domi- 
cile would  not  make  resident  within  mean- 
ing of  law  so  as  to  constitute  an  elector. 
— People  v.  Peralta,  4  CaL  175,  176. 

10.  Residence    means    "lea-al    residence." 

— When  residence  is  spoken  of  in  connec- 
tion with  right  of  person  to  vote,  "legal 
residence"  is  meant.  Every  person  has,  in 
law,  residence,  and  one  residence,  and  one 
residence  can  not  be  lost  until  another  Is 
gained. — Huston  v.  Anderson,  145  Cal.  320, 
328,  78  Pac.  626. 


§1240.  TERM  OF  RESIDENCE,  HOW  COMPUTED.  The  term  of  resi- 
dence must  be  computed  by  including  the  day  on  which  the  person's  residence 
commenced,  and  by  excluding  the  day  of  the  election. 

History:    Enacted  March  12,  1872. 

§  1241.  RULES  MUST  BE  BEAD,  IF  REQUESTED.  Before  administering 
an  path  to  a  person  touching  his  [or  her]  place  of  residence,  the  inspector  must, 
if  requested  by  any  person,  read  to  the  person  challenged  the  rules  prescribed 
by  sections  twelve  hundred  and  thirty-eight  and  twelve  hundred  and  thirty- 

nme-  History:    Enacted  March  12,  1872. 


A»  to  oath  eoaeenrim*  place  of  residence.  «»e,  ante,  fi§  1232,  1288. 
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§1242.    PROCEEDINGS    UPON    DETERMINATION    OF    CHALLENGE. 

[Repealed.] 

History:    Enacted  March  12,  1872;   repealed  April  23,  1913,  Stats, 
and  Amdts.  1913,  p.  76. 

§  1243.    LIST  OF  CHALLENGES  TO  BE  KEPT.    The  board  must  cause  one 
of  the  clerks  to  keep  a  list,  showing : 

1.  The  names  of  all  persons  challenged ; 

2.  The  grounds  of  such  challenges ; 

3.  The  determination  of  the  board  upon  the  challenge. 

History:   Enacted  March  12,  1872. 


CHAPTER  X. 


CANVASSING  AND  RETURNING  THE  VOTE. 


§  1252.  Canvass  to  be  public,  and  without 
adjournment. 

§  1253.  Canvass,  how  commenced.  [Re- 
pealed.] 

§  1254.  Ballots  folded  together.  [Rejected, 
when.] 

§  1255.  Ballots,  destruction  of  number  in  ex- 
cess of  names  on  list. 

§  1256.     Same.     [Signing  list] 

§  1257.  How  the  votes  are  to  be  counted. 
[Disposal  of  rejected  ballots.] 

§  1258.     Tally-sheets,  how  filled. 

§  1259.  Tickets  to  be  strung  and  inclosed  in 
sealed  envelopes. 

§  1260.     Return  list. 

§  1261.     Certain  papers  to  be  sealed  up. 

§  1262.    Tally-lists — Custodian — Inspection. 


1263.    Beturns  and  ballots  to  be  delivered 
to  a  member  of  the  board. 

§  1264.  Election  returns;  delivery  of  to  coun- 
ty clerks — In  San  Francisco  to  reg- 
istrar of  voters — How  sealed  and 
by  whom — Packages,  what  to  con- 
tain. 

1 1264a.  Election,  delivery  and  custody  of  ros- 
ter of  voters  after — To  apply  to  all 
elections. 

§  1265.     Clerk  to  keep  ballots  unopened. 

i  1266.  When  package  containing  ^allots  may 
be  destroyed;  when  opened. 

§  1267.  Beturns  to  be  delivered  by  clerk  to 
supervisors. 

§  1268.  Copy  of  register  to  be  filed  in  county 
clerk's  office. 


§  1252.    CANVASS  TO  BE  PUBLIC,  AND  WITHOUT  ADJOURNMENT. 

As  soon  as  the  polls  are  finally  closed  the  judges  must  immediately  proceed  to 
canvass  the  votes  given  at  such  election.  The  canvass  must  be  public,  in  the 
presence  of  bystanders,  and  must  be  continued  without  adjournment  until 
completed  and  the  result  thereof  is  declared. 

History:    Enacted  March  12,  1872. 


CANVASS  OF  VOTES. 

1.  Canvass  of  votes — Power  to  correct. 

2.  Same — Withdrawing  returns  from  clerk. 
3,  4.  Construction  of  section. 

5.  Directory  provisions. 

6.  Enforcement  of  directory  provisions. 

7.  Mandatory  matters. 

1.  Canvass  of  votes— Poorer  to  correct.— 
The  election  board  must  commence  their 
count  of  the  votes  at  once  upon  the  close  of 
the  election,  and  they  must  publicly  and  in 
the  presence  of  the  bystanders  conduct  the 
same  without  adjournment  until  the  count 
is  completed  and  the  result  declared  and 
recorded.  When  this  is  done  and  the  bal- 
lots,   together    with    their    official    returns. 


have  been  deposited  with  the  clerk  (as  re- 
quired by  other  sections)  the  powers  and 
duties  of  an  election  board  are  at  an  end. 
and  its  Jurisdiction  over  any  matter  in  the 
election  ceases.  Thenceforth  any  review  or 
correction  must  be  done  under  sectio.n 
1281a. — Bernardo  v.  Rue,  26  Cal.  App.  io*S. 
146  Pac.  79. 

2.  Same  —  Withdrawing;  returns  from 
clerk. — There  Is  no  authority  in  law  for  the 
withdrawal  by  an  election  board,  on  the 
day  after  election,  of  the  official  returns 
from  the  custody  of  the  clerk  for  any  pur- 
pose whatever. — Bernardo  v.  Rue,  26  Cal 
App.  108,  146  Pac  79. 

ft.     Constrnctlon  of  section. — This    section 
Is  not  one  of  new  features  of  that  part   of 


rit.  n,  cfc.  x.i 
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election  laws  which  is  called  "Australian 
system,"  and  which  Is,  In  many  respects, 
mandatory.  It  has  always  been  part  of 
election  laws. — Atkinson  v.  Lorbeer,  111 
Cal.    419,   422,  44   Pac.   162. 

4.  This  section  provides  for  the  proce- 
dure where  the  election  board  are  in  doubt 
as  to  whether  two  sets  of  double  ballots 
should  be  counted  each  as  one  or  as  two 
votes. — Bernardo  v.  Rue,  26  Cal.  App.  108, 
146  Pac  79. 

&  Directory  provision. — This  provision, 
according  to  current  authorities,  is  merely 
directory. — Atkinson  v.  Lorbeer.  Ill  CaL 
419,   422,   44  Pac.  162. 


6.  Enforcement   of   directory   provisions. 

— As  general  rule,  regulations  prescribed 
by  law  for  conducting  elections  are  direc- 
tory merely  and  will  not  be  literally  en- 
forced where  their  non-observance  has 
occasioned  no  Injury. — Atkinson  v.  Lorbeer, 
111  Cal.  419,  422,  44  Pac.  162. 

7.  Mandatory  matters. — Provisions  con- 
cerning time  and  place  of  holding  election, 
officers  holding  same,  legal  qualifications 
of  voters,  and  other  matters  of  that  charac- 
ter are  substantial  and  mandatory. — Atkin- 
son v.  Lorbeer,  111  Cal.  419,  422,  44  Pac 
162. 


§  1253.     [CANVASS  COMMENCED.]    The  canvass  must  be  commenced  by 

taking  out  of  the  box  the  ballots,  unopened,  except  so  far  as  to  ascertain 

whether  each  ballot  is  single,  and  counting  the  same  to  ascertain  whether  the 

number  of  ballots  corresponds  with  the  number  of  names  on  the  list  of  voters 

kept  by  the  clerks. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  28;  repealed  April  28,  1915,  Stats,  and  Amdts.  1915,  p. 
296.  Enactment  of  present  section  approved  May  7,  1919,  Stats,  and 
Amdts.  1919,  p.  338.     In  effect  July  22,  1919. 

§1254.  BALLOTS  FOLDED  TOGETHER.  [REJECTED,  WHEN.]  If  two 
or  more  separate  ballots  are  found  so  folded  together  as  to  present  the  appear- 
ance of  a  single  ballot,  they  must  be  laid  aside  until  the  count  of  the  ballots  is 
completed ;  then,  if  upon  comparison  of  the  count  with  the  number  of  names  of 
electors  on  the  lists  which  have  been  kept  by  the  clerks,  it  appears  that  the 
two  ballots  thus  folded  together  were  cast  by  one  elector,  they  must  be  rejected. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  29. 

§  1255.    BALLOTS,  DESTRUCTION  OF  NUMBER  IN  EXCESS  OF  NAMES 

ON  LIST.    The  ballots  must  be  immediately  replaced  in  the  box,  and  if  the 

ballots  in  the  box  exceed  in  number  the  names  on  the  lists,  one  of  the  judges 

must  publicly,  and  without  looking  into  the  box,  draw  out  therefrom  singly 

and  destroy,  unopened,  a  number  of  ballots  equal  to  such  excess;  and  the  board 

of  election  must  make  a  record,  upon  the  poll-list,  of  the  number  of  ballots  so 

drawn  and  destroyed. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  29;  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  194.  In 
effect  immediately. 


§  1256.  SAME.  [SIGNING  LIST.]  The  number  of  ballots  agreeing  or 
being  thus  made  to  agree  with  the  number  of  names  on  the  lists,  the  lists  must 
l>e  signed  by  the  members  of  the  board  and  attested  by  the  clerks,  and  the  num- 
ber of  names  thereon  must  be  set  down  in  words  and  figures  at  the  foot  of  each 
list,  and  over  the  signatures  of  the  judges  and  the  attestation  of  the  clerks, 
substantially  in  the  form  prescribed  in  section  eleven  hundred  and  seventy-four. 

History;    Enacted  March  12.  1872. 
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§1257.    HOW  THE  VOTES  ARE  TO  BE  COUNTED.    [DISPOSAL  OF  RE- 

JECTED  BALLOTS.]    After  the  lists  are  thus  signed,  the  board  must  proceed 

to  open  the  ballots,  and  count  and  ascertain  the  number  of  votes  cast  for  each 

person  voted  for.    At  all  elections  where  a  general  ticket  and  a  municipal 

ticket  are  used,  the  canvass  of  the  general  ticket  shall  be  completed  before  the 

canvass  of  the  municipal  ticket  is  commenced.    All  ballots  rejected  for  illegality 

must  be  indorsed  upon  the  ballot  the  cause  of  such  rejection,  and  signed  by  a 

majority  of  the  election  board,  and  thereafter  strung  upon  a  string. 

History:  Enacted  March  12,  1872;  amended  March  11,  1889,  Stats, 
and  Amdts.  1889,  pp.  109-110;  March  20,  1891,  Stats,  and  Amdts.  1891, 
p.  176;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  308,  March  20,  1899, 
Stats,  and  Amdts.  1899,  p.  140. 


COUNTING  VOTES. 

1, 2.  Ballots  should  not  be  rejected,  when. 

3.  Burden  of  proof. 

4.  Placing  of  ballots  in  wrong  envelope. 

5.  Votes  should  be  counted,  when. 

6.  Votes  should  be  rejected  if  illegal. 

7.  Voting  for  ineligible  candidate — Effect 

of. 

8.  Voting  for  person  to  fill  office  for  which 

he  is  not  candidate. 

9.  Voting  twice  at  same  election — Effect  of. 

10.  When  ballots  should  not  be  counted  as 

having  distinguishing  marks. 

11.  When  ballots  should  not  be  excluded  on 

ground  of  having  distinguishing  marks. 

See,  ante,  5  1207  and  note. 

As  to  count  of  vote*,  see  note  90  Am.  St. 
Rep.    89. 

As  to  the  printing  of  the  word*  "munici- 
pal ticket"  on  municipal  ballot*,  see,  ante, 
9  1197  and  note. 

1.  Ballots  should?  not  be  rejected  on  ac- 
count of  slight  deviation  from  regulation 
prescribed  by  code  as  to  matters  over  which 
voter  has  no  control,  such  as  size  of  bal- 
lots, kind  of  paper  on  which  they  are  print- 
ed, or  character  of  type,  etc.  —  Kirk  v. 
Rhoads,  46  Cal.  398,  899,  406. 

2.  Compare*  Reynolds  v.  Snow,  67  Cal. 
497,  498,  8  Pac.   27. 

8.  Burden  of  proof. — In  an  election  con- 
test, the  burden  of  proof  is  upon  the  plain- 
tiff to  establish  the  fact  that  certain  bal- 
lots enclosed  in  an  envelope  marked  and 
intended  for  "spoiled,  canceled,  and  unused 
ballots."  were  in  fact  rejected  ballots,  and 
to  show  that  they  had  been  erroneously 
rejected. — Starkweather  v.  Dawson,  14  Cal. 
App.  666,  112  Pac.  736. 

4.  Placing*  of  ballots  In  wrong  envelope 
by  election  board  is  not  sufficient  to  justify 
the  court  in  rejecting  them  upon  the  hear- 
ing of  a  contest  where  their  presence  in 
such  envelope  Is  explained  by  satisfactory 
evidence. — Bass  v.  Leavitt,  11  Cal.  App.  582, 
585,   105  Pac.   771. 

5.  Vote     should     be     counted,     -when. — 

Where  intention  of  voter,  as  it  appears  on 


face  of  ballot,  was  to  vote  for  certain  man 
for  state  senator,  and  not  for  judge  of  su- 
perior court,  it  should  be  so  counted.— 
Rutledge  v.  Crawford,  91  Cal.  526,  532,  25 
Am.  St.  Rep.  212,  18  L  R.  A.  761,  27  Pac. 
T79. 

6.  Vote   should   be  rejected   if   Illegal*— 

Under  Registry  Act  of  1865-6  a  vote  was  il- 
legal if  voter's  name  was  not  on  the  poll- 
list  of  election  precinct,  where  vote  was 
cast,  on  election  day. — Webster  v.  Byrnes, 
34  Cal.  278,  275. 

7.  Voting  for  Ineligible  candidate  —  Ef- 
fect of. — Though  If  majority  of  those  vot- 
ing, by  mistake  of  law  or  fact,  happened 
to  cast  their  votes  for  an  ineligible  candi- 
date, It  does  not  follow  that  one  next  to 
him  on  poll  received  the  office.  If  this 
were  so,  candidate  might  be  elected  who 
received  only  small  portion  of  votes,  and 
never  could  have  been  elected  at  all  but 
for  that  mistake.  Votes  are  not  less  legal 
because  given  to  person  in  whose  behalf 
they  can  not  be  counted,  and  person  who 
is  next  to  him  on  list  of  candidates  does 
not  receive  plurality  of  votes  because  his 
competitor  was  ineligible.  Votes  cast  for 
latter,  it  is  true,  can  not  be  counted  for 
him;  but  that  is  no  reason  why  they  should, 
in  effect,  be  counted  for  former,  who  pos- 
sibly could  never  have  received  them. — 
Crawford  v.  Dunbar,  52  Cal.  86,  41. 

8.  Voting  for  person  to  fill  office  fer 
which  he  Is  not  candidate  may  be  result  of 
mistake,  or  it  may  be  frivolous  exercise  of 
right  of  suffrage;  but  no  matter  whether 
such  action  be  attributed  to  folly  or  mis- 
take, ballot  is  only  expression  of  voter's 
will  and  it  must  be  counted  according  to 
its  legal  effect. — Rutledge  v.  Crawford.  91 
Cal.  526,  532,  25  Am.  St.  Rep.  212,  13  L.  R.  A. 
761,   27   Pac.    779. 

0.  Voting  twice  at  same  election— Ef- 
fect of. — Where  one  votes  twice  at  same 
election,  first  vote  is  legal  but  second  is 
not,  and  should  be  excluded. — People  ex 
rel.  Budd  v.  Holden,  28  Cal.  123,  134. 

10.  When  ballots  should  not  be  counted 
as  having-  distinguishing;  marks. — Ballots 
should  not  be  counted  as  having  distin- 
guishing marks  where  they  are  stamped 
after  words  "no  nomination,"  or  are  stamp- 
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ed  after  a  written  name,  or  are  stamped 
with  two  crosses  after  same  name,  or 
where  they  contain  pencil  marks  in  an  im- 
proper place.  —  McCarthy  v.  Wilson,  146 
Cal.  826,  827,  82  Pac.  243. 

11.    When  ballots  should  not  be  excluded 
•■  grovnd  of  bavins;  distinguishing 


— A  ballot  should  not  be  excluded  on  the 
ground  that  it  contains  a  distinguishing 
mark  where  mark  is  of  such  character  that 
it  should  not  be  held  to  invalidate  ballot. — 
McCarthy  v.  Wilson,  146  Cal.  823,  827,  82 
Pac.  248. 


§1258.  TALLY-SHEETS,  HOW  FILLED.  Each  clerk  must  write  down 
each  office  to  be  filled,  and  the  name  of  each  person  marked, in  each  ballot  as 
voted  for  to  fill  such  office,  and  keep  the  number  of  votes  by  tallies,  as  they 
are  read  aloud.  Such  tallies  must  be  made  with  pen  and  ink  or  indelible  pencil 
as  the  name  of  each  candidate  voted  for  is  read  aloud  from  the  respective  bal- 
lot, and  immediately  upon  the  completion  of  the  tallies  the  clerks  who  respec- 
tively complete  the  same  must  draw  two  heavy  lines  in  ink  or  indelible  pencil 
from  the  last  tally  mark  to  the  end  of  the  line  in  which  such  tallies  terminate, 
and  also  write  the  initials  of  the  person  making  the  last  tally  in  such  line.  The 
ballot  so  read  and  the  tally  sheet  so  kept,  must,  during  the  reading  and  tally- 
ing, be  within  the  clear  view  of  watchers  of  the  count. 

History:  Enacted  March  12,  1872;  amended  March  11,  1889,  Stats, 
and  Amdts.  1889,  p.  110;  March  20,  1891,  Stats,  and  Amdts.  1891,  p. 
177;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  307;  June  14,  1913, 
Stats,  and  Amdts.  1913,  p.  1172;  May  7,  1919,  Stats,  and  Amdts.  1919, 
p.  338.    In  effect  July  22, 1919. 


TALLY  SHEETS. 

1.  What  will  not  invalidate  election — Acts  of 

election  board. 

2.  8ame — Failure  of  clerk  to  draw  lines  re- 

quired. 

3.  Same — Matters  not  prejudicial. 

4.  Same — Voters  occupying  same  booth. 

1.  What  will  not  Invalidate  election— 
Aete  of  election  board. — Where  board  of 
election  fastens  each  end  of  envelope  by 
dropping*  in  a  crude  way  small  amount  of 
sealing*  wax  over  edge  of  each  flap  or 
tongue,  which  was  first  put  in  slit,  thus 
closing  and  fastening*  it«  and  one  of  board 
then  tied  three  envelopes  tightly  together 
with  piece  of  rope,  and  the  package  was 
then  given  into  custody  of  one  of  board, 
who  took  it  to  his  home — It  being-  past  mid- 
night, and  post-office  being  closed,  and  he 
retained  possession  of  envelopes  until  next 
morning,  when  he  took  them  to  post-offlce, 
when  it  was  discovered  that  wax  on  en- 
velopes had  been  cracked  and  broken— 
probably  because  they  had  been  too  tight- 
ly tied  with  the  rope,  but  flaps  were  still 
in  slits,  and  postmaster  fastened  flaps  with 
mucilage  and  the  envelopes  were  properly 
directed  to  county  clerk,  and  forwarded  to 
him  by  mail,  and  afterwards  remained  in 
custody  of  said  clerk,  such  facts  are  no 
grounds  for  throwing-  out  precinct  where  it 
sppears  that  envelopes  were  not  opened  and 
contents  were  not  in  any  way  tampered 
with.— Hayes  ▼.  Kirkwood,  136  CaL  886,  401, 
«  Pac.  30. 


2.  Same— Failure  of  clerk  to  draw  line* 
required. — Fact  that  clerks  of  elections, 
upon  completion  of  tallies,  do  not  draw 
lines  In  ink  or  otherwise  from  last  tally 
marked  to  end  of  line  in  which  tallies 
terminated,  and  name  of  person  making 
last  tally  is  not  written  in  line  as  required 
by  this  section,  does  not  vitiate  election. — 
Hayes  v.  Kirkwood,  186  Cal.  396,  400,  69 
Pac  30. 

8.     Same  — Matters       not       prejudicial. — 

Where,  in  an  election  contest,  it  sufficiently 
appears  that  nothing  prejudicial  to  rights 
of  any  one  resulted  from  irregularities  and 
omissions  complained  of,  there  is  nothing 
to  warrant  court  in  defeating  will  of  in- 
nocent voters.  Neither  voters  nor  those 
voted  for  have  any  control  over  officers  of 
election;  and  to  upset  the  election  because 
such  officers  have  failed  to  strictly  comply 
with  law  where  it  appears  that  no  harm 
was  done  thereby  would  be  to  encourage 
irregularities  for  very  purpose  of  invali- 
dating election. — Hayes  v.  Kirkwood,  136 
Cal.  896,  402,  69  Pac.  30. 

4.  Same— Voters  occupying-  tine  booth. 
— Where  it  appears  that,  at  one  time,  two 
voters  were  discovered  occupying  same 
booth,  but  they  were  at  once  informed  that 
this  could  not  be  permitted,  and  they  im- 
mediately occupied  separate  booths,  this 
circumstance  will  not  invalidate  election. — 
Hayes  v.  Kirkwood,  186  Cal.  896,  899,  69 
Pac,  80. 


PoL  C.— 38 


88  125P-1201 


TICKETS   STRUNG— RETURN  LIST— SEALING  UP. 


[Ft.  HI. 


§  1259.  TICKETS  TO  BE  STRUNG  AND  INCLOSED  IN  SEALED  EN- 
VELOPES.  The  ballot,  as  soon  as  the  names  marked  on  it  as  voted  for  are  read 
and  verified,  must  be  strung  on  a  string  by  one  of  the  judges,  and  must  not 
thereafter  be  examined  by  any  person,  but  must,  as  soon  as  all  are  counted,  be 
carefully  sealed  in  a  strong  envelope,  each  member  of  the  board  writing  his 
name  across  the  seal. 

History:  Enacted  March  12,  1872;  amended  March  11,  1889,  Stats, 
and  Amdts.  1889,  p.  Ill;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  177; 
March  20,  1899,  Stats,  and  Amdts.  1899,  p.  140. 


DISPOSITION  OF  BALLOTS. 

1.  Duty  of  precinct  election  officers  as  to  cus- 

tody and  preservation  of  ballots. 

2.  Sealing  and  delivery  of  ballots. 

1.  Duty  of  precinct  election  officer!  as  to 
custody  and  preservation  of  ballots. — Stat- 
utory provisions  In  regard  to  custody  and 
preservation  of  ballots  are  contained  in 
sections  1259-1266  of  this  code.  It  is  there- 
in made  duty  of  precinct  election  officers 
to  securely  seal  up  ballots  as  soon  as  they 
have  been  counted  and  deliver  them  to 
county  clerk  (or  registrar  in  San  Fran- 
cisco)  by  hands  of  one  of  their  own  mem- 


bers or  by  nearest  post-office  or  sworn  ex- 
press agent. — Ex  parte  Brown,  97  CaL  83, 
86,  31   Pac.   840. 

2b     Sealing-    and    delivery    of    ballots. — Aa 

soon  as  all  ballots  are  counted  after  an 
election  they  must,  under  this  and  seven 
next  succeeding1  sections,  be  carefully 
sealed  in  a  strong:  envelope  by  officers  of 
election,  and  must  then  be  delivered  to 
county  clerk,  who  Is  required  to  keep  pack- 
ages unopened  and  unaltered  for  twelve 
months,  unless  within  that  time  contest 
in  regard  to  election  is  commenced  and 
brought  to  trial. — Coglan  v.  Beard,  67  Cal. 
303,   306,   7    Pac.    788. 


§  1260.  RETURN  LIST.  As  soon  as  all  the  votes  are  counted  and  the  tick- 
ets sealed  up,  lists  must  be  attached  to  the  tally-lists  containing  the  names  of 
persons  voted  for  and  for  what  office,  and  the  number  of  votes  given  for  each 
candidate,  the  number  being  written  at  full  length,  and  such  lists  must  be 
signed  by  the  members  of  the  board  and  attested  by  the  clerks,  substantially 
in  the  form  in  section  eleven  hundred  and  seventy-four  given. 

History:    Enacted  March  12,  1872. 

A«    to    the    custody   of   the    ballots,    see,  ante,   §  1259   and   note. 

§  1261.  CERTAIN  PAPERS  TO  BE  SEALED  UP.  The  board  must,  before 
it  adjourns,  inclose  in  a  cover,  and  seal  up  and  direct  to  the  county  clerk,  the 
copy  of  the  register  upon  which  one  of  the  judges  marked  the  word  "voted"  as 
the  ballots  were  received,  all  certificates  of  registration  received  by  it,  one  of 
the  lists  of  the  persons  challenged,  one  copy  of  the  list  of  voters,  and  one  of  the 
tallv-lists  and  list  attached  thereto. 

[Result  to  be  posted.]  The  board  must  also,  before  it  adjourns,  post  con- 
spicuously, on  the  outside  of  the  polling-place,  a  copy  of  the  result  of  the  votes 
cast  at  such  polling-place ;  such  copy  of  the  result  must  be  signed  by  the  mem- 
bers of  the  board,  and  attested  by  the  clerks. 

[Result  of  vote.]  The  board  must  also  immediately  transmit  unsealed  to 
the  county  clerk  a  copy  of  the  result  of  the  votes  cast  at  such  polling-place, 
which  copy  must  be  signed  by  the  members  of  the  board,  and  which  copy  shall 
be  open  to  the  inspection  of  the  public.  It  shall  be  a  misdemeanor  for  any  per- 
son to  remove  or  deface  such  posted  copy  of  the  result  or  to  delay  or  change 
the  copy  to  be  delivered  to  the  county  clerk. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  29;  March  4,  1899,  and  March  9,  1899,  Stats,  and 
Amdts.  1899,  pp.  63,  83;  February  14,  1901,  Stats,  and  Amdts.  1900-1,  pp. 
5-6. 
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SEALING  AND  DISPOSITION  OF 
RETURNS. 

1.  Construction  of  section — "Returns." 

2.  Duty  of  clerk  or  registrar  not  performed, 

when. 

3.  Election  not  invalid  because  of  failure  to 

transmit  lists. 

4.  What  disregard  of  directory  provision  does 

not  justify  rejection  of  entire  vote   of 
precinct. 

5.  Wrongful  acts  of  election  officers  not  to 

prejudice  voters. 

As  to  evatody  of  ballots,  see,  ante,  §  1259. 

1.  Construction   of  section— "Returns." — 

'The  returns"  referred  to  in  sections  1278, 
1280,  post,  are  "the  sealed  packages  con- 
taining: register,  lists,  papers  and  ballots" 
prescribed  by  this  section,  1261,  and  sec- 
tion 1263,  post,  which  in  section  1268,  post, 
are  spoken  of  as  "returns." — People  ex  rel. 
Hicks  v.  Stewart,  132  Cal.  283,  284,  64  Pac. 
285. 

2.  Duty  of  clerk  or  registrar  Is  not  per- 
formed, when. — Duty  imposed  by  this  and 
next  succeeding:  section  upon  clerk  or  reg- 
istrar is  not  performed  according:  to  terms 
of  statute  if  he  parts  with  custody  of  bal- 
lots, or  opens  packages,  or  permits  them 
to  be  opened,  or  fails  to  destroy  them  at 
expiration  of  year  without  examination, 
except  in  single  case  of  contest  before  com- 
petent  tribunal,   when,    and    then    only,    he 


may,  upon  proper  order  of  such  tribunal, 
deliver  ballots  into  his  custody  to  be 
opened  and  used  as  evidence. — Ex  .  parte 
Brown,  97  Cal.  83,  86,  31  Pac.  840. 

8.  Election  not  invalid  because  of  fail- 
ure to  transmit  lists. — Where  it  appears 
that  an  election  was  held,  conducted,  and 
carried  on,  and  records  made  and  kept, 
and  canvass  of  votes  cast  throughout  was 
made,  certified,  authenticated,  transmitted, 
and  delivered  in  manner  and  in  time,  and 
in  conformity  with  and  in  all  respects  as 
required  by  law,  except  failure  to  trans- 
mit tally-list,  and  lists  attached  thereto, 
mere  official  delinquency  of  officers  of  elec- 
tion should  not  render  election  invalid. — 
Davis  v.  Grunig,  143  Cal.  336,  340,  342,  76 
Pac.   1102. 

4.  What  disregard  of  directory  provi- 
sions does  not  Justify  rejection  of  entire 
vote  of  precinct. — An  honest  or  mistaken 
disregard  of  directory  provisions  of  stat- 
ute relating:  to  elections,  not  resulting  in 
manifest  fraud,  will  not  justify  rejection 
of  entire  vote  of  precinct. — Davis  v. 
Grunig,   143  Cal.   336,   339,  76  Pac.   1102. 

5.  Wrongful  acts  of  election  officers  not 
to  prejudice  voters. — Rights  of  voters  at  an 
election  should  not  be  prejudiced  by  errors 
or  wrongful  acts  of  officers  of  election,  un- 
less it  shall  appear  that  a  fair  election  and 
an  honest  count  were  thereby  prevented. 
— Davis  v.  Grunig,  143  Cal.  336,  342,  76 
Pac.   1102.     . 


§  1282.  TALLY-LISTS.  CUSTODIAN.  INSPECTION.  The  other  list  of 
voters,  tally-list,  and  list  attached  thereto  must  be  sent  to  the  county  clerk  or 
registrar,  and  retained  by  him  open  to  inspection  of  all  electors  for  at  least  six 

months. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  30;  May  23,  1913,  Stats,  and  Amdts.  1913,  p.  226.  In 
effect  August  10,  1913. 

A»  te  eaatody  of  ballot*,  see,  ante,  §  1259. 


§  1263.  RETURNS  AND  BALLOTS  TO  BE  DELIVERED  TO  A  MEMBER 
OF  THE  BOARD.  The  sealed  packages  containing  the  register,  lists,  papers, 
and  ballots,  must  before  the  board  adjourns  be  delivered  to  one  of  its  number, 
to  be  determined  by  lot,  unless  otherwise  agreed  upon. 

History:    Enacted  March  12,  1872. 


1.  Word  "return*"  neau,  what. — "Re- 
turns'* referred  to  in  sections  1278  and 
1280,  post,  are  "the  sealed  packages  con- 
taining register,  lists,  papers,  and  ballots" 
prescribed    by     this     section     and     section 


1261,   ante. — People   ex  rel.   Hicks  v.   Stew- 
art, 132  Cal.  283,  284,   64  Pac.   285. 

A*  to  custody  of  ballots,  see,  ante,  5  1259. 


§1264.  ELECTION  RETURNS;  DELIVERY  OF  TO  COUNTY  CLERKS. 
IN  BAN  FRANCISCO  TO  REGISTRAR  OF  VOTERS.  HOW  SEALED  AND 
BY  WHOM.  PACKAGES,  WHAT  TO  CONTAIN.  The  member  to  whom  such 
packages  are  delivered,  must,  without  delay,  deliver  such  packages  without 
their  having  been  opened,  to  the  county  clerk,  nearest  postmaster,  or  sworn 
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express  agent,  who  shall  indorse  on  such  packages  the  name  of  the  party  deliv- 
ering them,  and  the  date  of  such  delivery.  If  delivered  to  a  postmaster  or 
express  agent,  such  postmaster  or  express  agent  shall  forward  the  packages 
by  the  first  mail  or  express  to  the  county  seat.  In  the  city  and  county  of  San 
Francisco,  such  packages  must  be  delivered  to  the  registrar  of  voters  within 
three  hours  from  the  time  of  adjournment  of  the  board,  which  time  of  adjourn- 
ment must  be  indorsed  upon  such  package,  and  upon  each  poll-list,  in  ink,  and 
signed  by  a  majority  of  the  members  of  such  board.  In  the  city  and  county 
of  San  Francisco  the  packages  must  be  put  up  and  sealed  in  the  following 
manner,  by  an  inspector,  and  at  least  three  other  members  of  the  board,  and  be 
signed  with  their  respective  signatures  across  (flap)  the  same  written. 

One  package  to  contain  the  voted  ballots  only;  one  package  to  contain  one 
poll-  and  tally-list  only;  one  package  to  contain  the  precinct  registers,  index 
to  register,  list  of  voters  challenged,  and  list  of  assisted  voters ;  and  one  pack- 
age to  contain  the  unused  ballots. 

History:  Enacted  March  12,  1872;  amended  March  SO,  1874,  Code 
Amdts.  1873-4,  p.  30;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  308; 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  194.    In  effect  immediately. 

1.     Construction     of     section. — This     and       not  a  county  clerk,  is  proper  custodian  of 

next  succeeding  section  provide   that  eleo-       ballots    cast    at    city    election. — Trafton   v. 

tion  returns  shall  be  delivered  or  sent  by      Qulnn,  143  CaL  469,  471,  77  Pac  164. 

mail  to  county  clerk,  who,  among  other  pre-  _      .  .    -       m  w-m^-   -^    ~-*^   >  i«ca 

„ ..    .....       !  .  ,     ..  .    ,, ;  .  As  to  custody  of  ballots*  see,  ante,  fi  1259. 

scribed    duties    touching   election,   shall  be  ' 

custodian    of    them;    but    city    clerk,    and 

§  1264a.  ELECTION,  DELIVERY  AND  CUSTODY  OF  ROSTER  OF  VOT- 
ERS AFTER.  TO  APPLY  TO  ALL  ELECTIONS.  The  board  of  election  must 
before  it  adjourns,  inclose  in  a  cover  and  seal  up  and  direct  to  the  county  clerk 
or  to  the  registrar  of  voters,  in  counties  or  cities  and  counties  in  this  state  hav- 
ing a  registrar  of  voters,  the  roster  of  voters  and  such  sealed  packages  contain- 
ing such  roster  of  voters  must  be  delivered  to  that  one  of  its  members  who  has 
been  selected  to  deliver  the  other  sealed  packages  required  by  law.  This  mem- 
ber must,  without  delay,  deliver  the  package  containing  the  roster  of  voters 
without  its  having  been  opened  in  the  same  manner  and  to  the  same  persons 
and  officials  as  he  is  required  by  law  to  deliver  the  other  sealed  packages 
intrusted  to  him  by  said  board.  All  rosters  of  voters  must  be  kept  in  the  office 
of  the  county  clerk  or  in  the  office  of  the  registrar  of  voters  in  counties  and 
cities  and  counties  having  a  registrar  of  voters,  as  a  public  record,  for  a  period 
of  one  year  and  when  received  by  such  county  clerk  or  registrar  of  voters,  all 
packages  containing  such  rosters  of  voters  shall  be  unsealed  and  such  rosters 
of  voters  shall  at  all  times  be  open  to  the  inspection  of  any  citizen.  The  provi- 
sions of  this  section  shall  apply  to  all  rosters  of  voters  whether  used  at  elections 
or  primary  elections. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  633. 

§  1265.  CLERK  TO  KEEP  BALLOTS  UNOPENED.  On  receipt  of  the  pack- 
ages  the  clerk  must  file  the  one  containing  ballots  and  must  keep  it  unopened 
and  unaltered  for  twelve  months,  after  which  time,  if  there  is  not  a  contest 
commenced  in  some  tribunal  having  jurisdiction  about  such  election,  he  must 
burn  the  package  without  opening  or  examining  its  contents; 
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[Judge  of  superior  court  may  order  ballots  opened.]  Provided,  however, 
that  after  the  time  limited  for  a  contest,  and  in  the  event  any  contests  have 
been  commenced,  then  after  said  ballots  have  been  opened  and  counted  by  the 
superior  court  in  said  contests,  a  judge  of  the  superior  court  of  the  county 
wherein  said  ballots  were  voted,  may  order  said  packages  to  be  opened  for 
inspection  in  any  case  being  tried  in  his  court  where  he  has  jurisdiction  of  the 
same,  whenever  he  shall  deem  it  necessary  to  inspect  the  ballots  contained  in 
said  packages  in  order  to  produce  testimony  to  establish  the  proof  of  any 
material  issue  of  fact  arising  in  the  course  of  the  trial  of  said  case.  In  no  event 
shall  the  said  packages,  or  any  of  them,  or  the  ballots  contained  therein,  be 
taken  from  the  custody  of  the  county  clerk.  Whenever  said  packages,  or  any 
of  them,  shall  have  been  inspected  and  examined,  and  a  record  made  of  the 
testimony  therein  contained,  the  same  shall  be  restored  to  the  exclusive  con- 
trol and  custody  of  the  county  clerk,  who  shall  reseal  the  packages  with  the 
ballots  contained  therein,  and  keep  the  same  until  he  shall  burn  them,  in 
accordance  with  the  direction  of  this  section ; 

[Congressional  election  contest]  Provided  further,  that  if  in  any  congres- 
sional district  within  this  state  there  has  been  or  shall  be  filed  a  contest  of  the 
election  of  any  person  declared  to  have  been  elected  a  member  of  congress,  and 
the  county  clerk  or  registrar  of  voters  in  any  county  or  city  and  county  be 
notified  by  the  contestant,  that  such  congressional  election  contest  is  pending, 
then  and  in  that  case  such  county  clerk  or  registrar  of  voters  shall  not  destroy 
the  ballots  in  that  county  or  city  and  county,  or  in  the  part  or  portion  thereof 
within  such  congressional  district  in  which  such  contest  is  pending,  until  the 
final  determination  of  such  contest  before  the  house  of  representatives  of  the 
congress  of  the  United  States ; 

[Clerk  to  produce  ballots.]  And  such  county  clerk  or  registrar  of  voters 
shall  hold  such  ballots  in  his  custody  subject  to  the  inspection  of  any  commit- 
tee of  the  house  of  representatives  or  sub-committee  thereof,  having  in  charge 
the  investigation  of  such  contest,  and  shall  produce  such  ballots  for  examina- 
tion before  any  such  committee  of  the  house  of  representatives  or  sub- 
committee or  before  any  commissioner  designated  by  such  congressional  com- 
mittee or  sub-committee  or  before  any  officer  designated  by  act  of  congress 
and  duly  selected  to  take  depositions  and  proof  in  any  such  contest  of  the  elec- 
tion of  any  person  to  congress. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  309;  February  26,  1903,  Stats,  and  Amdts.  1903, 
P.  42. 

PEE8EBVATION  OF  BALLOTS.  1.     Construction     of    section  —  Custodian 

,„...  -         ..         ~_  A  ».  m  •*  returns. — This   and   next   preceding*   sec- 

L  Construction  of  section-Custodian  of  re-      tIon  requIre  that  election  returns  shall  be 

",rnB*  delivered   or  sent  by  mail   to  county  clerk 

2.  8ame — Duty  of  county  clerk.  who,  among  other  prescribed  duties  touch- 

3.  8ame — Scope  of  word  "election.-*'  Ing   election,   shall   be   custodian    of   them, 

4.  Duty  of  precinct  election  officers.  but   clty   cl«r*'   an*   »ot„  county   clerk,    is 

'         r  proper    custodian    of    ballots    cast    at    city 

As  to  custody  of  ballots,  see,  ante,  {  1259.       election.— Trafton    v.    Qulnn,    148    Cal.    469, 

As  to  effect  of  failure  to   properly  pre-       471,  77  Pac.  164. 
•erre  ballots,  see  note  90  Am.  St.  Rep.   91.  j.    8ame Dll<y    of    eounty    clerk. — This 

Contesting;  of  certain  elections. — See  section  requires  that  on  receipt  of  pack- 
Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  {{  1111-  age  containing  ballots,  county  clerk  must 
1127  and  notes.  file    same,    keeping;    it    unopened    and    un- 
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§§  1266-1268 


DESTROYING  D ALLOTS — FILING   COPY   OF   REGISTER. 


[Ft.  III. 


altered  for  twelve  months,  after  which 
time,  if  there  is  not  a  contest  commenced 
by  some  tribunal  having  jurisdiction  of 
such  election,  he  must  burn  package  with- 
out opening:  or  examining:  its  contents. 
Judge  of  superior  court  of  county  wherein 
said  ballots  were  voted  may  order  said 
packages  to  be  opened  for  inspection  in 
any  case  being:  tried  in  his  court  where  he 
has  jurisdiction  of  same,  whenever  he 
shall  deem  it  necessary  to  inspect  ballots 
contained  in  such  package,  in  order  to  pro- 
duce testimony  to  establish  proof  of  any 
material  issue  of  facts  arising:  in  course  of 
trial  of  said  case. — Davis  v.  Grunig,  143 
Cal.   336,   341,  76   Pac.   1102. 

3.     Same  —  Scope     of    word     "election." — 

This  and  next  succeeding:  section  require 
county   clerk   to   keep   packages   of   ballots 


unopened  for  twelve  months  and  then  to 
destroy  them,  unless  there  is  contest  in 
court  about  an  election;  but  word  "elec- 
tion" is  probably  broad  enough  to  include 
any  election  which  may  be  contested  in 
court  whether  for  offices  or  upon  question 
as  to  issuance  of  county  bonds,  etc.;  how- 
ever, that  question  arises  only  by  refusal 
of  clerk  to  bring:  ballots  into  court. — Gib- 
son v.  Board  of  Supervisors,  80  CaL  359, 
362,  22  Pac.  225. 

4.     Duty    of    precinct    election    officers    is 

to  securely  seal  up  ballots  as  soon  as  they 
have  been  counted  and  deliver  them  to 
county  clerk  (or  registrar,  in  San  Fran- 
cisco) by  hands  of  one  of  their  own  mem- 
bers, or  by  nearest  postmaster  or  a  sworn 
express  agent. — Ex  parte  Brown,  97  CaL 
83,   86,  81  Pac.  840. 


§1266.  WHEN  PACKAGE  CONTAINING  BALLOTS  HAY  BE  DE- 
STROYED ;  WHEN  OPENED.  If  within  twelve  months  there  is  such  a  contest 
commenced,  he  must  keep  the  package  unopened  and  unaltered  until  it  is 
finally  determined,  when  he  must,  as  provided  in  the  preceding  section,  destroy 
it,  unless  such  package  is,  by  virtue  of  an  order  of  the  tribunal  in  which  the 
contest  is  pending,  brought  and  opened  before  it,  to  the  end  that  evidence  may 
be  had  of  its  contents,  in  which  event  the  package  and  contents  are  in  the  cus- 
tody of  such  tribunal. 

History:    Enacted  March  12,  1872. 


1.  Preservation  of  evidence. — Until  1863 
election  laws  of  this  state  provided  that 
ballots  should  be  destroyed  as  soon  as 
counted;  and  change  made  by  code  was 
to  preserve  evidence  (of  actual  votes  cast 
at  election),  and  to  protect  it  by  all  safe- 
guards that  could  be  conveniently  thrown 
around  it  until  It  could  be  examined  by 
tribunal  authorized  to  hear  contested  elec- 


tion cases. — Ex  parte  Brown,  97  Cal.  83,  88, 
89,  31   Pac.   840. 

As  to  custody  of  ballots,  see,  ante,  5  1259. 

As  to  duty  of  clerk  concerning?  custody  of 
ballots,  and  power  of  conrt  to  order  them 
opened,  see,  ante,   §  1265. 

As  to  when  duties  Imposed  opon  eonntr 
cleric  or  registrar  concerning;  ballots  nave 
not  been  performed,  see,  ante,  5  1265. 


§  1267.    RETURNS  TO  BE  DELIVERED  B7  CLERK  TO  SUPERVISORS. 

The  other  package  the  clerk  must  produce  before  the  board  of  supervisors, 
when  it  is  in  session  for  the  purpose  of  canvassing  returns. 

History:    Enacted  March  12,  1872. 

§  1268.  COPT  OF  REGISTER  TO  BE  FILED  IN  COUNTY  CLERK'S  OF- 
FICE. As  soon  as  the  returns  are  canvassed  the  clerk  must  take  the  copy  of 
the  register  returned  and  file  it  in  his  office. 

History:    Enacted  March  12,  1872. 


TILING  REGISTER. 

1.  Election  papers  must  be  in  packages. 
2,3.  " Returns"   referred   to  in   this   section 
are  l  *  sealed  packages, ' '  etc. 

1.  Election  paper*  most  be  In  package*. 
— Election  papers  which  are  to  be  trans- 
mitted to  county  clerk  must  be  in  pack- 
ages and  are,  in  this  section,  spoken  of  as 
"returns." — Carlson  v.  Burt,  111  Cal.  129, 
131,    43    Pac.    583. 

2.  "Return*"  referred  to   in   this  aectlon 


are  "sealed  packages  containing:  regular 
lists,  papers,  and  ballots,  prescribed  by 
sections  1261,  1263,  ante." — Gibson  v. 
Twaddle,  1  Cal.  App.  126,  81  Pac.  727. 

3.  The  "returns"  referred  to  in  section 
1278,  1280,  post,  are  "the  sealed  packages 
containing  register,  lists,  papers,  and  bal- 
lots" prescribed  in  sections  1261,  1263,  ante, 
which  in  this  section  are  spoken  of  as 
"returns." — People  ex  pel.  Hicks  v.  Stewart, 
132  CaL  283,  284,  64  Pac.  285. 
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TltlLeluXl.]         CANVASS    OF  RETURNS—MEETING   OF    SUPERVISORS.       gg  1278, 1279 


CHAPTER  XI. 


CANVASS  OP  BETUENS— DECliAEATrON  OF  BESULT— COMMISSIONS  AND 

CERTIFICATES  OF  ELECTION. 

1278.  Meeting  of  supervisors  to  canvass  returns. 

1279.  Same.     [Repealed.] 

1280.  Meeting  of  supervisors  to  canvass  returns.     Proceeding  to  canvass;  postponements. 

1281.  Canvass,  how  made. 

1281a.  Correction  of  election  returns. 

1282.  Statement  of  result  to  be  entered  of  record. 

1283.  Declaration  of  result. 

1284.  Certificates  [of  election]  issued  by  clerk. 

1285.  District  returns,  how  made  up.     [Repealed.] 

1286.  Election  returns,  how  transmitted.     [Repealed.] 

1287.  Duty  of  clerk  receiving  district  returns.     [Repealed.] 

1288.  State  returns,  how  made.    [Certification  of.] 

1289.  Transmitting  election  returns. 

1290.  Duty  of  secretary  of  state  relative  to. 

1291.  Commissions  issued  by  governor. 

1292.  Returns  of  election  for  governor  and  lieutenant-governor,  how  made* 

1293.  How  transmitted. 

1294.  Same.    [Copy  to  speaker  of  assembly.] 

1295.  Same.     [Copy  to  members  elect  of  legislature.] 

1296.  Canvass  of  returns  of  election  for  governor  and  lieutenant-governor. 

1297.  Defects  in  form  of  returns,  when  to  be  disregarded. 


§1278.    MEETING  OF  SUPERVISORS  TO  CANVASS  RETURNS.     The 

board  of  supervisors  of  each  county  must  meet,  at  their  usual  place  of  meeting. 

on  the  first  Monday  after  each  election,  to  canvass  the  returns. 

History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  119. 


CANVASS  OF  BETUBNS. 

1.  Board  of  supervisors  proper  authority  to 

canvass  votes  cast. 

2.  Certificate  of  election  as  evidence. 

3.  Same — Commencing  and  concluding  labors. 

4.  Beturn  day,  what  is. 

Am  to  effect  of  Irreamlarltlea  In  return*  of 

election,  see   note    90   Am.   St.    Rep.    90,    91. 


1.  Board  of  anpervlaora  la  proper  au- 
thority to  canvaaa  votea  caat  at  special 
election  respecting:  location  and  estab- 
lishment of  county  seat,  and  to  declare 
result  of  such  election. — Calaveras  Co.  v. 
Brockway,  SO  Cal.  325,  327. 

2.  Certificate    of   election    aa    evidence. — 

Certificate  of  election  issued  by  board  of 
supervisors  acting  as  canvassing  board  Is 
prima  facie  evidence  of  holder's  right  to 
office.  Exclusive  remedy  for  setting  aside 
or  canceling  such  certificate  of  election  is 


provided  for  by  Code  Civ.  Proa,  8  1111  et 
seq.,  relating  to  contesting  certain  elec- 
tions.— Gibson  v.  Twaddle,  1  Cal.  App.  126, 
81   Pac.   727. 

3.  Same  —  Commencing-  and  concluding; 
labor*. — Boards  of  supervisors  in  canvass- 
ing returns  must  commence  and  conclude 
their  labors  as  required  by  this  and  next 
succeeding  six  sections. — Gibson  v.  Twad- 
dle, 1  Cal.  App.  723,  81  Pac.  727. 

4.  Return  day,  what  is. — Statute  fixing 
no  precise  day  on  which  election  returns 
must  be  made,  they  should  be  sent  to  clerk 
at  once.  But  it  would  seem  that  any  return 
Is  timely  which  is  received  before  board 
commences  canvass.  Naturally,  then,  re- 
turn day  would  be  first  Monday  after 
election,  with  authority  in  board  to  ad- 
journ return  day  six  times  from  day  to 
day,  If  all  returns  have  not  been  received. 
— Carlson  v.  Burt,  111  Cal.  129,  131,  43  Pac. 
583. 


§  1279.    SAME.     [Repealed.] 


History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  119. 
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PROCEEDINGS  ON  CANVASS— POSTPONEMENTS. 


[Ptm. 


§  1280.  MEETING  OF  SUPERVISORS  TO  CANVASS  RETURNS.  PRO- 
OEEDING  TO  CANVASS;  POSTPONEMENTS.  If,  at  the  time  of  the  meet- 
ing, the  returns  from  each  precinct  in  the  county  in  which  polls  were  opened 
have  been  received,  the  board  must  then  and  there  proceed  to  canvass  the 
returns ;  but  if  all  the  returns  have  not  been  received,  the  canvass  must  be  post- 
poned from  day  to  day  until  all  of  the  returns  are  received,  or  until  six  post- 
ponements have  been  had. 

{Additional  sets  of  clerks.]  In  any  county  or  city  and  county  where  the 
number  of  election  precinct  in  said  county  or  city  and  county  exceed  five  hun- 
dred, said  board  may  appoint  several  sets  of  clerks  to  perform  the  clerical  work 
of  the  canvass  and  to  assist  in  canvassing  said  returns;  and  said  several  sets  of 
clerks  so  appointed  may,  under  the  order  and  direction  of  said  board,  do  and 
perform  such  work  in  the  canvassing  of  such  returns  simultaneously.  Such 
canvass  may  be  made  at  such  place  in  the  county  or  city  and  county  as  the 
board  may  by  order  entered  in  its  minutes  designate  and  declare  to  be  a  neces- 
sity; 

[Open  to  public.]  Provided,  that  where  it  shall  be  made  at  a  place  other 
than  the  usual  place  of  meeting  of  such  board,  the  place  shall  be  open  to  the 
public,  and  the  canvass  must  be  made  in  public,  and  the  said  board  shall  cause 
public  notice  to  be  posted  at  the  usual  place  of  meeting  of  said  board  in  a  con- 
spicuous place  for  at  least  three  days  before  the  time  for  making  such  canvass, 
and  during  all  the  time  while  such  canvass  is  being  made,  which  notice  shall 
state  clearly  and  fully  the  designation  and  description  of  the  place  where  such 
canvass  will  be  made  and  conducted. 

History:   Enacted  March  12,  1872;  amended  January  23,  1912,  Stats, 
and  Amdts.  1911  (Extraordinary  session),  p.  17. 


MEETING  OP  BOARD  TO  CANVASS 

BETUBNS. 

1.  Postponement  where  returns  have  not  been 

received. 

2.  Same — No  authority  to  proceed  with  can- 

vass where  returns  are  missing. 

As  to  effect  of  failure  to  make  returao, 

see  note  90  Am.  St  Rep.  91. 

As  to  effect  of  Irregularities  1b  canvas* 
of  returas,  see  note   90  Am.  St.  Rep.   92. 

As  to  return  day,  see,  ante,  { 1278  and 
note. 

1.  Postponement  where  returns  save 
not  been  received. — Under  section  1278, 
ante,  and  section  1281,  post,  board  of 
supervisors    is    directed    to    meet    on    first 


Monday  after  election  to  canvass  returns. 
If  returns  have  not  all  been  received  can- 
vass must  be  postponed  from  day  to  day 
until  all  returns  have  been  received  or 
until  six  postponements  have  been  had. 
Canvass  shall  be  made  by  opening*  returns 
and  estimating:  votes. — Carlson  v.  Burt, 
111  Cal.  129,  131,  48  Pac.   688. 

2.  Same— No  authority  to  proceed  with 
canvass  where  returns  are  missing?. — Board 
of  supervisors  has  no  authority  to  proceed 
with  canvass  of  votes,  where  returns  are 
missing,  until  missing  returns  have  been 
reoeived  or  until  after  lapse  of  time  pre- 
scribed by  law.  Its  duties  are  merely  min- 
isterial.— People  ex  rel.  Hicks  v.  Stewart, 
132  CaL  283,  284,  64  Pac.  285. 


§  1281.  CANVASS,  HOW  MADE.  The  canvass  must  be  made  in  public, 
and  by  opening  the  returns  and  estimating  the  vote  of  such  county  or  township 
for  each  person  voted  for,  and  for  and  against  each  proposition  voted  upon  at 
such  election,  and  declaring  the  result  thereof;  and  such  count  must  be  con- 
tinued daily,  Sundays  and  holidays  excepted,  and  for  not  less  than  six  hours 
each  and  every  day  until  completed. 

History:     Enacted  March  12,  1872;  amended  March  4,  1889,  Stats, 
and  Amdts.  1899,  p.  66. 
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Ttt.II.cfe.XI.]        CANVASS  OF  RETURNS— -CORRECTIO BT  OF  RETURNS. 


« 1281a 


CANVASS  OF  RETURNS— HOW  TO 

HAKE. 

L  Duties  of  board  as  canvassers. 

2.  Same — Duplicate  "tally-list"  can  not  be 
used  in  place  of  missing  returns. 

8.  8ame — Ministerial  act  not  prejudicial 

4.  Same — Most  declare  result  from  face  of 

returns. 

5.  Same — No  power  to  proceed  until  returns 

are  in. 

6.  Power   of   court   to   count   ballots   where 

board  did  not. 

7.  Power  to  eompel  board  to  reconvene  and 

act. 

8.  Recanvass,  in  case  no  choice*  is  not  au- 

thorized— Special  election. 

9.  Special    election — Authority    to    call,    de- 

pends on  what. 

Ac  to  day  on  wklch  election  return*  may 
fee  Made,  see,  ante,  {  1278  note. 

1.    Dnttes      of      board      as    canvaaaera,— » 
Board  of  supervisors  In  canvassing  a  vote 
have   ministerial   powers    only.      Their   du- 
ties as  canvassers  are  simply  "to  add  and 
ascertain    by    calculation     the    number    of 
votes  given  for  any  office."     They  are  not 
authorised    to    decide    in    any    other    mode 
than   by  an   examination   of   returns   made 
to  them  according:   to   law.     They   are   not 
required    to    hear    witnesses    or    evidence. 
They  have   no   power   to  send   for  persons 
or  papers.     They   have   no   power    to   can- 
vass  as   election    returns    any    papers    not 
duly  authenticated   In   mode   prescribed   by 
law.     An  attempted   canvass   in   which   re- 
sult declared  was  based  on  papers  not  thus 
authenticated    may    be    treated    as    nullity. 
— People  ex  rel.  Hicks  v.  Stewart,  132  Cal. 
283.  288,  64  Pac.   285  Gibson  v.  Twaddle,  1 
Cat  App.  126,  81  Pac.  727,  728. 

9L  Same— Duplicate  tally-list  can  not  be 
need  in  place  of  mlaalna:  returns. — Board  of 
supervisors  in  canvassing:  returns  have  no 
power,  where  returns  are  missing,  to  send 
for  and  use  duplicate  tally-list  in  place  of 
missing  returns.  They  are  forbidden  to 
act,  if  returns  are  not  all  in,  until  lapse 
of  six  days,  and  they  must  then  canvass 
only  returns  made  to  them. — People  ex  rel. 
Hicks  ▼.  Stewart,  182  Cal.  283,  284,  285, 
64  Pac  285 


whole  number  of  votes  cast  at  any  election 
and  certifying  same  to  be  true  canvass 
is  not  judicial  act,  but  ministerial  one. — 
Calaveras  Co.  v.  Brockway,  SO  CaL  825,  338. 
888. 


S.     Same — Ministerial  act,  not  Judicial. — 

Function    of    calculating*    and    ascertaining; 


—Mnit  declare  result  from  face 
of  return*. — It  is  from  face  of  returns,  and 
from  no  other  data,  that  canvassing  board 
declares  who  is  elected. — Sweeny  v.  Adams, 
141  Cal.  558,  561,  75  Pac.  182. 

5.  Same— No  power  to  proceed  until  re- 
tnrna  are  In. — Board  of  supervisors  in  per- 
forming: Hs  functions  as  canvassing  board, 
where  returns  are  missing,  has  no  author- 
ity to  proceed  with  canvass  until  missing 
returns  have  been  received  or  until  lapse 
of  time  prescribed  by  law. — People  ex  rel. 
Hicks  v.  Stewart,  182  Cal.  288,  284,  64 
Pac.  285. 

6.  Power  of  court  to  count  ballot*  where 
board  did  not. — Fact  that  board  did  not 
count  ballots,  in  absence  of  tally-list  and 
lists  attached  thereto,  does  not  render  court 
powerless  to  count  ballots  in  election  con- 
test.— Davis  y.  Grunig,  143  Cal.  846,  849, 
76  Pac.  1102. 

7.  Power  to  compel  board  to  reconvene 
and  act. — After  board  of  supervisors  acting 
as  canvassing  board  has  completed  Its  la- 
bors and  adjourned  sine  die,  writ  of  man- 
date will  not  lie  to  compel  it  to  reconvene 
to  permit  election  officers  to  sign  and  attest 
tally-sheet  which  they  had  omitted  to  sign 
and  attest  as  required  by  law.— Gibson  v. 
Twaddle,  1  Cal  App.  126,  81  Pac.  727. 

8.  Recanvasa  In  case  of  no  choice  la  not 
authorised— Special  election. — Recanvass  of 
votes  in  case  where  election  has  been  de- 
clared to  have  resulted  in  election  of  no 
one  Is  not  authorised,  in  such  case  new 
election  must  be  called,  although  it  may 
be  that  candidate  may  question  correctness 
of  canvass  In  different  proceeding. — Austin 
y.  Dick,  100  Cal.  199,  201,  84  Pac.  655. 

9.  Special  election— Authority  to  call, 
dependa  on  what. — Authority  of  board  of 
supervisors  to  call  special  meeting  depends 
upon  its  substantial  compliance  with  provi- 
sions of  law — that  is  to  say,  upon  canvass 
of  returns  as  provided  In  this  section  and 
sections  1278,  1280,  ante,  with  result  ap- 
pearing therefrom  that  there  Is  no  choice 
of  candidates. — People  ex  rel.  Hicks  v. 
Stewart,  132  Cal.  283.  284,  64  Pac.  286. 


§  1281a.  CORRECTION  OF  ELECTION  RETURNS.  If  it  shall  appear  that 
the  returns  from  any  precinct  or  precincts  are  incomplete,  or  ambiguous,  or  are 
not  properly  authenticated,  or  are  otherwise  defective,  the  board  of  super- 
visors, or  canvassing  board,  or  election  commission  may  cause  subpoenas  to  be 
issued  and  served,  requiring  the  attendance  before  it  of  the  election  officers  of 
such  precinct  or  precincts,  and  upon  the  appearance  before  it  of  the  election 
officers  or  three-fourths  of  them  from  any  such  precinct  or  precincts,  may 
examine  such  election  officers  under  oath  concerning  the  manner  in  which  the 
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STATEMENT  OF  RESULTS  OF  CANVASS— ENTERING. 


[Pt.UI. 


votes  were  counted  in  such  precinct  at  such  election,  and  the  result  of  such 
count,  and  may  require  such  election  officers  then  and  there  to  correct  or  com- 
plete such  returns  or  the  authentication  thereof  so  that  they  shall  truly  show 
the  votes  that  were  cast  in  said  precinct  at  such  election  for  each  candidate 
voted  for  and  for  or  against  each  proposition  voted  upon  thereat.  Nothing 
herein  shall  be  construed  to  authorize  the  opening  of  ballots  except  as  provided 
by  law. 

History:   Enactment  approved  June  16,  1913,  Stats,  and  Amdts.  1913, 
p.  1164.    In  effect  August  10,  1913. 

§1282.    STATEMENT  OF  RESULT  TO  BE  ENTERED  OF  RECORD.    The 

clerk  of  the  board  must,  as  soon  as  the  result  is  declared,  enter  on  the  records 
of  such  board  a  statement  of  such  result,  which  statement  must  show : 

1.  The  whole  number  of  votes  cast  in  the  county ; 

2.  The  names  of  the  persons  voted  for,  and  the  proposition's  voted  upon; 

3.  The  office  to  fill  which  each  person  was  voted  for ; 

4.  The  number  of  votes  given  at  each  precinct  to  each  of  such  persons,  and 
for  and  against  each  of  such  propositions  ; 

5.  The  number  of  votes  given  in  the  county  to  each  of  such  persons,  and  for 
and  against  each  of  such  propositions  voted  upon. 

6.  •[" Scattering' '  vote.]    Provided,  however,  that  when  it  appears  that  the 

total  number  of  votes  cast  for  any  person  to  fill  an  office  to  be  filled  by  the  votes 

of  a  single  county,  or  subdivision  thereof,  amounts  to  less  than  one  per  cent  of 

the  total  number  of  votes  cast  for  such  office,  then  in  that  event  no  record  shall 

be  kept  of  the  vote  cast  for  any  such  person,  but  all  of  the  votes  cast  for  all  of 

such  persons  for  such  office  shall  be  totaled,  and  such  total  shall  be  entered  in 

the  statement  of  the  number  of  votes  cast  for  the  several  candidates  for  such 

office,  opposite  the  word  " scattering." 

History:   Enacted  March  12,  1872;  amended  May  26,  1915,  Stats,  and 
Amdts.  1915,  p.  838.    In  effect  August  8,  1915. 


RECORD  OF  RESULT. 

1.  Duty  of  clerk  under  this  section — Purely 

ministerial. 

2.  Party  affiliation  of  persona  voted  for — Not 

required  to  be  stated. 

3.  Record    entry    of   statement   of   result    of 

election  is  required. 

Effect  of  lnelllffiblllty  of  candidate  re- 
ceiving highest  number  of  vote*  on  elec- 
tion.— See  notes  52  Am.  Dec.  151,  153;  83 
Am.    Dec.   753;   12   Am.   Rep.    341,   342. 

1.  "Duty  of  clerk  under  this  section- 
Purely  ministerial  and  consists  In  entering 
upon  records  of  board  statement  of  result 
of  election  as  declared  by  board.  No  one 
pretends  that  he  has  any  greater  power  or 
that  he  has  authority  to  enter  upon  record 
any  statement  of  result  different  from  that 
declared  by  board  (Crockett,  J.,  dis.  op.). — 
Pacheco  v.  Beck,  52  Cal.  3,  21. 

2.  Party  affiliation  of  persons  voted  for 
-—Not  required  to  be  stated  In  the  record  of 
board  of  supervisors  of  their  canvass  of  the 
vote,   and    if   stated   Is   extraomcial. — Inde- 


pendence  League   v.    Taylor,    155    CaL    294, 
298,   100   Pac.  860. 

8.  Record  entry  of  statement  of  result 
of  election  Is  required* — Prior  to  passage 
of  act  of  May  18,  1861,  statute  required 
county  clerk  to  estimate  vote  of  county  or 
township  and  to  prepare  and  sign  estimate, 
but  no  provision  was  in  force  requiring 
statement  to  be  made  matter  of  record; 
but  under  this  section  clerk  is  required  to 
enter  upon  record  of  board  statement  of 
result  of  election.  One  of  obvious  purposes 
of  this  was  to  require  result  of  canvass 
to  be  made  matter  of  record  in  proceedings 
of  board,  which  is  required  by  law  to  keep 
record  of  its  proceedings,  in  order  that 
such  result  shall  constitute  evidence  of  re- 
sult of  canvass  of  such  election,  and  its  evi- 
dence shall  have  same  force  and  effect,  and 
benefit  of  all  Intendments  in  its  support, 
that  record  of  any  other  proceeding  of 
board  would  have.  It  is  intended  by  such 
change  that  such  record  should  constitute 
basis  of  all  future  action  in  respect  to 
election. — Pacheco  v.  Beck,  52  CaL  3,  5. 
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DECLARATION    OF    RESULTS— CERTIFICATES. 


fig  1283-1285 


§  1283.  DECLARATION  OF  RESULT.  The  board  must  declare  elected  the 
person  having  the  highest  number  of  votes  given  for  each  office  to  be  filled  by 
the  votes  of  a  single  county  or  subdivision  thereof. 

History:   Enacted  March  12,  1872. 

Defeeta  la  form  of  returns,  when  to   be  disregarded. — See,  post,  §  1297. 


§1284.    CERTIFICATES   [OF  ELECTION]   ISSUED  BY  CLERK.     The 

county  clerk  must  immediately  make  out  and  deliver  to  each  of  such  persons 

voted  for  only  in  that  county  (except  to  those  persons  elected  to  the  office  of 

representative  in  congress,  member  of  state  board  of  equalization,  superior 

judge,  state  senator  or  assemblyman),  a  certificate  of  election,  signed  by  him, 

and  duly  authenticated. 

History:  Enacted  March  12,  1872;  amended  April  3,  1880,  Code 
Amdts.  1880,  (Pol.  C.  pt.),  p.  20,  also  April  16,  1880,  Code  Amdts.  1880 
(Pol.  G.  pt),  p.  82;  May  26,  1915,  Stats,  and  Amdts.  1915,  p.  844.  in 
effect  August  8,  1915. 


CERTIFICATES  OF  ELECTION. 

1.  Certificate  of  election — In  general. 

2.  8ame— As  notice. 

3.  Same — Not  necessary,  for  what. 

4.  Same — To  be  issued  by  county  clerk,  not 

by  board  of  supervisors. 

5.  Fact  of  election,  not  certificate,  gives  title 

to  office. 

6.  Want  of  necessary  qualifications  by  person 

elected. 

Am  to  when  writ  of  mandate  will  not 
lame  to  compel  board  to  reconvene  and  per- 
mit election  officer*  to  ala-n  and  at  teat  tally- 
sheet  which  they  had  omitted  to  sign  and 
attest,  see,  ante,  {  1278  and  note. 

That  certificate  of  election  laaned  by 
board  of  supervisors  la  prima  fade  evl- 
eeaee  of  holder's  right  to  office,  see,  ante, 
1 127S  and  note. 

1.  Certificate    of   election— In    n-eneral. — 

In  case  of  certificates  of  election  of  county 
officers,  county  clerk  must,  as  soon  as  result 
of  election  is  declared  by  board  of  super- 
visors, make  out,  under  seal  of  superior 
court,  certificates  of  election  and  deliver 
one  to  each  person  declared  elected  by 
board  of  supervisors.  These  are  the  only 
notices  provided  for. — People  ex  rel.  Fini- 
gan  v.  Perkins,  85  Cal.  509,  612,  26  Pac.  245. 

2.  Same — Aa  notice. — It  is  intended  that 
each  officer  elected  shall  receive  notice  of 
his  election  or  appointment,  and  actual 
knowledge  will  not  supply  place  of  it.  Re- 
quirement that  county  clerk  shall  Issue  cer- 
tificate and  thus  bring:  notice  home  to  suc- 
cessful candidate  IS  something  more  than 
provision  designed  for  private  advantage, 
and  this  will  not  therefore  be  waived  by 
him  at  pleasure.     It  is  mode  prescribed  by 


law  for  orderly  announcement  of  the  result 
of  an  election,  and  Is  as  much  part  of  ma- 
chinery of  election  as  are  provisions  for 
canvassing  returns  and  registration  of  re- 
sult. All  are  parts  of  same  scheme  and  are 
based  upon  considerations  of  public  policy. 
—People  ex  rel.  Barker  v.  Shaver,  127  Cal. 
847,   350,  59  Pac.   784. 

8.  Same— Not  necessary,  for  what. — Cer- 
tificate of  election  is  merely  prima  facie 
evidence  of  title  to  office  and  is  not  neces- 
sary to  enable  party  claiming  to  have  been 
elected  to  office  to  bring  writ  of  quo  war- 
ranto.— Magee  v.  Board  of  Supervisors,  10 
Cal.  376,  377. 

4.  Same — To  be  laaned  by  county  clerk, 
not  by  board  of  supervisors. — In  the  case 
of  a  superior  judge  the  board  of  super- 
visors is  without  power  to  issue  a  certifi- 
cate of  election  because  the  office  Is  viewed 
as  a  state  office,  and  the  provisions  of  the 
above  section  require  the  county  clerk  to 
make  out  and  deliver  such  certificate. — 
Legerton  v.  Chambers,  32  Cal.  App.  601,  163 
Pac.  678. 

5.  Fact  of  election,  not  certificate,  n;lvea 
title  to  office. — It  is  fact  of  election  which 
gives  title  to  office,  and  this  fact  may  be 
established,  not  only  without,  but  against, 
evidence  of  certificate  of  election. — Magee 
v.  Board  of  Supervisors,  10  Cal.  376,  377; 
People  ex  rel.  Wicks  v.  Jones,  20  Cal.  51, 
53. 

6.  Want  of  necessary  qualifications  by 
person  elected. — Person  receiving  majority 
of  votes  cast  at  valid  election  may  not 
possess  necessary  qualifications  to  entitle 
him  to  take  or  hold  office  to  which  he  is 
elected,  but  that  Is  question  to  be  adjudi- 
cated by  proper  tribunals. — Satterlee  v.  San 
Francisco,   23   Cal.   314,  320. 


§  1286.    DISTRICT  RETURNS,  HOW  MADE  UP.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  82;  April  12,  1911,  Stats,  and  Amdts.  1911. 
p.  893;  May  23,  1913,  Stats,  and  Amdts.  1913,  p.  226;  repealed  April  28, 
1915,  Stats,  and  Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 
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§  1286.    ELECTION  RETURNS,  HOW  TRANSMITTED.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  705;  repealed  April  28,  1915,  Stats,  and  Amdts.  1915, 
p.  296.    In  effect  August  8,  1915. 

§1287.   DUTY  OF  OLERK  RECEIVING  DISTRICT  RETURNS.  [Repealed] 

History:  Enacted  March  12,  1872;  repealed  April  28,  1915,  Stats,  and 
Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

§1288.    STATE    RETURNS,    HOW    MADE.      [CERTIFICATION    OF] 

When  there  has  been  a  general  or  special  election  for  officers  chosen  by  the 
electors  of  the  state  at  large,  or  for  judicial  officers  (except  justices  of  the 
peace),  or  for  members  of  the  state  board  of  equalization,  or  for  representa- 
tives  in  congress,  or  for  senators  and  members  of  the  assembly,  each  county; 
clerk  so  soon  as  the  statement  of  the  vote  of  his  county  is  made  out  and 
entered  upon  the  records  of  the  board  of  supervisors,  must  make  out  a  certified 
abstract  of  so  much  thereof  as  relates  to  the  votes  given  or  cast  for  persons 
for  said  office  to  be  filled  at  such  election,  together  with  a  statement  of  the 
whole  number  of  votes  cast  in  the  county  as  specified  in  section  twelve  hundred 
eighty-two.  Whenever  there  is  a  general  or  special  election  held  within  this 
state,  and  any  proposed  constitutional  amendment  or  proposition  to  be  voted 
for  by  the  electors  of  the  state  at  large,  each  county  clerk,  so  soon  as  the  state- 
ment of  the  vote  is  made  out  and  entered  upon  the  record  of  the  board  of 
supervisors,  must  make  out  a  certified  abstract  of  such  vote. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  G.  pt.),  p.  82;  March  14,  1901,  Stats,  and  Amdts. 
1901,  p.  289;  May  23,  1913,  Stats,  and  Amdts.  1913,  p.  227;  April  28, 
1915,  Stats,  and  Amdts.  1915,  p.  295.    In  effect  August  8,  1915. 


CERTIFICATE  OF  RESULT  BY  SECRE- 
TARY OF  STATE. 

1.  Authority  of  secretary  of  state. 

2.  "Certified     abstract"     means     "certified 


in  his  office  other  papers  or  certificates  for 
which  no  provision  is  made  by  election  law. 
— Pacheco  v.  Beck,  52  Cal.  3,  7. 


copy, 


a 


3.  Same — Can  not  be  affected  by  extraneous 
matters. 

1.     Authority  of  secretary  of  state. — Law 

does  not  vest  secretary  of  state  with  au- 
thority to  inquire  whether  board  of  super- 
visors correctly  canvassed  returns  from 
several  precincts,  or  whether  record  cor- 
rectly states  result  of  canvass  as  made  or 
declared,  or  whether  record  was  properly 
made  up,  nor  to  investigate  any  question 
relating  to  proceeding's  which  were  had 
prior  to  making  of  certified  abstract  That 
document,  being  in  form  prescribed  by  law, 
is  only  one  upon  which  he  is  required  or 
authorized  to  act  in  his  official  capacity  in 
estimating  vote  of  district,  and  neither  his 
power  nor  duty  in  that  regard  is  enlarged 
or  changed  by  reason  of  fact  that  there  are 


&  "Certified  abstract"  means  «eertfftei 
copy." — Word  "abstract"  in  provision  of 
this  section  that  clerk  "must  make  certified 
abstract,'*  etc.,  means  certified  copy;  cer- 
tified copy  which  clerk  Is  required  to  make 
and  forward  to  secretary  of  state  is  cer- 
tified copy  of  proper  portion  of  records  of 
board  of  supervisors. — Pacheco  v.  Beck,  52 
Cal.  3,  6. 

8.  Same— Cam  not  be  affected  by  extra* 
aeons  matters.  —  Certified  abstract  which 
this  section  requires  county  clerk  to  make 
out  as  soon  as  statement  of  votes  of  his 
county  is  ascertained  and  entered  upon  rec- 
ord of  board  of  supervisors  can  not  be  af- 
fected by  any  statements  he  may  make  in 
addition  thereto  or  explanatory  thereof  and 
which  are  not  proper ly„  part  of  record,  and 
they  can  not  be  considered  by  secretary  of 
state. — Pacheco  v.  Beck,  52  CaL  S,  7,  10,  11 


§  1289.  TRANSMITTING  ELECTION  RETURNS.  The  clerk  most  seal  up 
such  abstract,  indorse  it  "  Election  Returns/ '  and  without  delay  transmit  it 
by  mail  or  express  to  the  secretary  of  state. 

History:   Enacted  March  12,  1872;  amended  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  706. 


Tltn.ck.XI.]         DUTY  OF  SECRETARY— COMMISSIONS  BY  GOVERNOR.        §§  12M- 129ft 

§1290.    DUTY  OF  SECRETARY  OF  STATE  RELATIVE  TO.    On  the 

fortieth  day  after  the  day  of  election,  or  as  soon  as  the  returns  have  been 
received  from  all  the  counties  of  the  state,  if  received  within  that  time  (except 
in  this  code  otherwise  provided),  the  secretary  of  state  must  compare  and 
estimate  the  vote,  and  make  out  and  file  in  his  office  a  statement  thereof,  and 
transmit  a  copy  of  such  statement  to  the  governor,  except  in  the  cases  of 
senators  and  members  of  the  assembly,  in  which  cases,  within  said  time,  the 
secretary  of  state  shall  make  out  and  deliver,  or  transmit  by  mail,  to  the 
persons  elected  a  certificate  of  election. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdta.  1880  (Pol.  C.  pt.),  p.  82;  March  14,  1901,  Stats,  and  Amdts. 
1900-1,  p.  294;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  295.  In  effect 
August  8,  1915. 

1.    Person  elected  Judge— Not  entitled  to  sued  his  commission,  the  person  elected  Is 

take  oslee  wttkovt  arovernor'e  commission.  not    entitled    to    take    office. — Lieg-erton    v. 

—Until  the  secretary  of  state  has  certified  Chambers,  32  Cal.  App.  601,  163  Pac.  678. 

the  result  of  the  election  of  a  judge  of  the  A.  to  notlce»  of  election  or  appointment 

superior   court    to    the    governor,    and    the  to  0«ce,  see.  ante,  ft  1288  and  note, 
governor  has,  upon  examining  the  same,  is- 

§  1291.  COMMISSIONS  ISSUED  BY  GOVERNOR.  Upon  receipt  of  such 
copy  the  governor  must  issue  commissions  to  the  persons  who  from  it  appear 
to  have  received  the  highest  number  of  votes  for  offices,  except  that  of  governor 
or  lieutenant-governor,  to  be  filled  at  such  election. 

History:    Enacted  March  12,  1872. 

ISSUE  OF  COMMISSIONS.  refers  to  In  section   936,  ante. — Bledsoe  v. 

t   n      *_  a.         m       ±-  Colg-an,  138  CaL  84,  86,  70  Pac.  924. 

1.  Construction  of  section. 

a   r\  a—     m  x     •  2-     Duty    of    sroveraor   to    leane    commla- 

2.  Duty  of  governor  to  issue  commissions.  .lons^-Under    this   section    governor   shall, 

1.    Contraction  of  eeetlon, — When   stat-  upon  receiving*  from  secretary  of  state,   in 

ute  says  governor  must  commission  certain  accordance  with  section  1290,  ante,  a  copy 

officers,  as   in   section   891,   ante,   it  means  of  statement  of  votes  cast  at  election,  issue 

that  he  must   issue  to   them   commissions;  commissions    to    persons    who    from    such 

and  when  he  Issues  to  either  elected  or  ap-  statement  appear  to  have  received  highest 

pointed  officers  commissions,  then  those  of-  number   of   votes. — People   ex   rel.    Finlgan 

fleers    hold    commissions    of    office.      It    is  v.  Perkins,  85  Cal.  509,  512,  26  Pac  245. 
these    commissions    of    office    that    statute 

§  1292.  RETURNS  OF  ELECTION  FOR  GOVERNOR  AND  LIEUTENANT- 
GOVERNOR,  HOW  MADE.  When  an  election  has  been  held  to  fill  the  office 
of  governor  or  lieutenant-governor,  the  clerk  of  each  county,  in  addition  to 
the  abstract  made  for  transmission  to  the  secretary  of  state,  must,  as  soon 
as  the  statement  of  the  vote  of  his  county  is  made  out  and  entered  upon  the 
records  of  the  board  of  supervisors,  make  two  certified  abstracts  of  so  much 
thereof  as  relates  to  the  vote  given  for  such  officers. 

History:    Enacted  March  12,  1872. 

GoTenor,   sow  elected. — See   Const.    1879,  Lieutenant-Governor,     sow     elected. — See 

art.  V,    f  2,   1  Hennlng's  General  Laws,   8d       Const.  1879,  art  V,  §  2,  1  Hennlng's  General 
ed.,  p.  xlvi.  Laws,  3d  ed.,  p.  xlvl. 

§1293.  HOW  TRANSMITTED.  The  clerk  must  seal  up  each  abstract 
separately,  and  indorse  thereon  "Election  returns  for  governor  and  lieutenant- 
go  vernor."  History:    Enacted  March  12.  1872. 

Am  f  awalta*  of  retnrn*,  see  Const.  1879,  art  V,  I  4,  1  Hennlng's  General  Laws,  8d  ed., 

p.  XlYlL 
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§§1204-1307  TRANSMITTING   RETURNS — DEFECTS    IN    FORM.  [Pt.  III. 

§  1294.  SAME.  [COPY  TO  SPEAKER  OF  ASSEMBLY.]  He  must  at 
once  direct  one  copy  to  "the  speaker  of  the  assembly  next  to  meet,"  address 
it  to  Sacramento,  California,  care  of  the  secretary  of  state,  and  deposit  it, 
postpaid,  in  the  post  office. 

History:   Enacted  March  12,  1872;  amended  April  28,  1915,  Stats,  and 
Amdts.  1915,  p.  296.     In  effect  August  8,  1915. 

That  return*  moat  be  directed  to  speaker  of  assembly. — See    Const.    1879,    art.    V,    |  4, 
1  Henning's  General  Laws,  Sd  ed.,  p.  xlvii. 

§1295.    SAME.     [COPY  TO  MEMBERS  ELECT  OF  LEGISLATURE.] 

The  other  copy  he  must  direct  and  address  in  the  same  manner,  and  at  once 
deliver  it  to  a  member  elect  of  the  legislature,  or  to  a  senator  who  holds  over; 
and  the  person  to  whom  it  is  so  delivered  must  deliver  it  to  the  speaker  on  or 
before  the  second  day  next  after  his  election. 

History:    Enacted  March  12,  1872. 

§  1296.  CANVASS  OF  RETURNS  OF  ELECTION  FOB  GOVERNOR  AND 
LIEUTENANT-GOVERNOR.  The  returns  of  election  for  governor  and  lieu- 
tenant-governor must  during  the  first  week  of  the  session  be  opened,  canvassed, 
and  the  result  declared  by  the  speaker  of  the  assembly  in  presence  of  both 

houses.  History:    Enacted  March  12,  1872. 

That   return*  mut  be   opened   and  pub-       lature. — See  Const.  1879,  art  V,  fi  4,   1  Hen- 
llahed  in  presence  of  both  houses  of  leg-la-       ning's  General  Laws,  Sd  ed.,  p.  zlvll. 

§1297.  DEFECTS  IN  FORM  OF  RETURNS,  WHEN  TO  BE  DISRE- 
GARDED. No  declaration  of  the  result,  commission,  or  certificate  must  be 
withheld  on  account  of  any  defect  on  informality  in  the  return  of  any  election, 
if  it  can  with  reasonable  certainty  be  ascertained  from  such  return,  what  office 
is  intended  and  who  is  elected  thereto. 

History:    Enacted  March  12,  1872. 

CHAPTER  XH. 

ELECTION  FOB  ELECTORS  OF  PRESIDENT  AND  VICE-PRESIDENT. 

§  1307.  Electors,  when  chosen. 

f  1308.  Returns,  how  made. 

§  1309.  Transmitting  election  returns. 

§  1310.  Messenger,  when  clerk  may  employ. 

§  1311.  Proof  of  necessity  for  and  approval  of  appointment  of  messenger. 

1 1312.  Compensation  of  messenger. 

§  1313.  Duties  of  secretary  of  state  relative  to  returns. 

§  1314.  Duty  of  governor. 

§  1315.  Meeting  of  electors. 

♦  §  1316.  Vacancies  in,  how  supplied, 

i  §  1317.  Voting  by  electors,  and  returns. 

§  1318.  Separate  ballots  for  president  and  vice-president. 

1 1319.  Must  make  lists  of  persons  voted  for. 

§  1320.  Result  to  be  transmitted  to  the  president  of  the  United  States  senate. 

,  §  1321.  Compensation  of  electors. 

§  1322.  [Same.]     How  audited  and  paid. 

§  1307.    ELECTORS,  WHEN  CHOSEN.    At  the  general  election  in  each 
bissextile  or  leap  year,  unless  by  the  laws  of  the  United  States  another  time  is 
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fixed,  and  then  at  such  time,  there  must  be  chosen  by  the  qualified  voters  of  the 
state,  as  many  electors  of  president  and  vice-president  of  the  United  States 
as  the  state  is  then  entitled  to. 

History:    Enacted  March  12,  1872. 

Presidential    electors,    how    chosem. — See       art.  XII,  1  Hennlng's  General  Laws,  3d  ed.» 
IT.  S.  Const.,  art.  II,  8  1»  and  amendments  to       pp.  xxiv,  xxiz. 

§  1308.  RETURNS,  HOW  MADE.  The  clerk  of  each  county  as  soon  as 
the  statement  of  the  vote  of  his  county  at  such  election  is  made  out  and  entered 
on  the  records  of  the  board  of  supervisors,  must  make  a  certified  abstract  of 
so  much  thereof  as  relates  to  the  vote  given  for  persons  for  electors  of  presi- 
dent and  vice-president  of  the  United  States. 

History:    Enacted  March  12,  1872, 

§1309.    TRANSMITTING  ELECTION  RETURNS.    The  clerk  must  seal  up 

such  abstract,  indorse  it  "Presidential  Election  Returns,"  and  without  delay 

transmit  it  to  the  secretary  of  state  by  mail  or  express,  or  in  the  manner 

hereinafter  prescribed. 

History:   Enacted  March  12,  1872;  amended  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  706. 

§1310.  MESSENGER,  WHEN  CLERK  MAY  EMPLOY.  If  the  county 
clerk  of  any  county  has  reason  to  believe  that  the  abstract  will  not,  in  the  due 
course  of  mail,  reach  the  secretary  of  state  before  the  time  fixed  by  law  for 
canvassing  the  returns  of  such  election,  he  may,  with  the  approval  of  the 
superior  judge,  employ  a  person  to  convey  and  deliver  such  abtsract  to  the 
secretary  of  state. 

History:    Enacted  March  12,  1872;  amended  April  2  and  AprU  16, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  pp.  21,  82. 

§  1311.    PROOF  OF  NECESSITY  FOR  AND  APPROVAL  OF  APPOINT. 

MENT  OF  MESSENOER.    In  the  event  provided  for  in  the  preceding  section, 

the  clerk  must  make  an  affidavit,  setting  forth  the  reasons  for  his  belief,  and  the 

name  of  the  person  employed  by  him,  which  affidavit,  with  the  approval  of 

the  superior  judge  indorsed  thereon,  must  be  given  to  the  person  appointed, 

and  by  him,  with  the  abstract,  must  be  delivered  to  the  secretary  of  state. 

History:    Enacted  March  12,  1872;   amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  P-  82. 

§1312.  COMPENSATION  OF  MESSENOER.  The  person  appointed  by 
the  clerk  after  he  delivers  the  abstract  and  statement,  is  entitled  to  receive 
as  compensation  mileage  at  the  rate  of  thirty  cents  a  mile  from  the  county  seat 
to  the  seat  of  government.  His  account  therefor,  certified  by  the  secretary  of 
state  must  be  audited  by  the  controller  and  paid  out  of  the  general  fund  in  the 
state  treasury. 

History:    Enacted  March  12,  1872. 
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§  1313.    DUTIES  OF  SECRETABY  OF  STATE  RELATIVE  TO  RETURNS. 

On  the  last  Monday  in  the  month  of  the  election,  or  as  soon  as  the  returns 
have  been  received  from  all  the  counties  in  the  state,  if  received  before  that 
time,  the  secretary  of  state  must  compare  and  estimate  the  votes  given  for 
electors,  and  certify  to  the  governor  the  names  of  the  proper  number  of 
persons  having  the  highest  number  of  votes. 

History:   Enacted  March  12,  1872. 

§  1314.  DUTY  OF  GOVERNOR.  The  governor  must,  upon  receipt  of  such 
certificate,  transmit  to  each  of  such  persons  a  certificate  of  election,  and  on  or 
before  the  day  of  their  meeting  deliver  to  the  electors  a  list  of  the  names  of 
electors,  and  must  do  all  other  things  required  of  him  in  the  premises  by  any 
act  of  congress  in  force  at  the  time. 

History:   Enacted  March  12,  1872. 

§  1315.  MEETING  OF  ELECTORS.  The  electors  chosen  must  assemble  at 
the  seat  of  government  on  the  second  Monday  in  January  next  following  their 
election,  at  two  o'clock  in  the  afternoon. 

History:   Enacted  March  12,  1872;  amended  January  14,  1889,  Stats, 
and  Amdts.  1889,  p.  1. 

§1316.  VACANCIES  IN,  HOW  SUPPLIED.  In  case  of  the  death  or 
absence  of  any  elector  chosen,  or  in  case  the  number  of  electors  from  any 
cause  be  deficient,  the  electors  then  present  must  elect,  from  the  citizens  of 
the  state,  so  many  persons  as  will  supply  such  deficiency. 

History:   Enacted  March  12,  1872. 

§  1317.  VOTING  BY  ELECTORS,  AND  RETURNS.  The  electors,  when 
convened,  must  vote  by  ballot  for  one  person  for  piesident  and  one  person  for 
vice-president  of  the  United  States,  one  of  whom,  at  least,  is  not  an  inhabitant 
of  this  state.  History:   Enacted  March  12,  1872. 

electoral     vote,    how    east.  —  See     U.     S.       2d   ed.t   p.   652,   1   Hennlng's   General   Laws, 
Const,  amendment  XII,  11  Fed.  Stats.  Ann.,       Sd  ed.,  p.  xxlx. 

§1318.  SEPARATE  BALLOTS  FOB  PRESIDENT  AND  VICE-PRESI- 
DENT.   They  must  name  in  their  ballot  the  persons  voted  for  as  president, 

and  in  distinct  ballots  the  person  voted  for  as  vice-president. 

History:    Enacted  March  12,  1872. 

§1319.  MUST  MAKE  LISTS  OF  PERSONS  VOTED  FOR.  They  must 
make  distinct  lists  of  all  persons  voted  for  as  president,  and  of  all  persona 
voted  for  as  vice-president,  and  of  the  nnmber  of  votes  given  for  each. 

History:    Enacted  March  12,  1872. 

§  1320.  RESULT  TO  BE  TRANSMITTED  TO  THE  PRESIDENT  OF  THE 
UNITED  STATES  SENATE.  They  must  certify,  seal  up,  and  transmit  by 
mail  such  lists  to  the  seat  of  government  of  the  United  States,  directed  to  the 

president  of  the  senate. 

History:  Enacted  March  12,  1872. 
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§1321.    COMPENSATION    OF    ELECTORS.    Presidential  electors  shall 

receive  a  compensation  of  ten  dollars  for  their  services  as  such  elector,  and 

mileage  at  the  rate  of  ten  cents  per  mile  for  each  mile  of  travel  from  £heir 

domicile  to  the  state  capitol  and  return. 

History:    Enacted  March  21,  1872;  amended  March  25,  1909,  Stats, 
and  Amdts.  1909,  p.  748. 

A*  to  per  diem  amd  mileage  of  members  of  le*-Ulature,  see,  ante,  8  268. 


§  1322.  [SAME.]  HOW  AUDITED  AND  PAID.  Their  accounts  therefor, 
certified  by  the  secretary  of  state,  must  be  audited  by  the  controller,  who  must 
draw  his  warrants  for  the  same  on  the  treasurer,  payable  out  of  the  general 
fund.  History:   Enacted  March  12,  1872. 


CHAPTER  Xm. 

ELECTION  FOB  MEMBEBS  OF  CONGBESS. 

Article  L    Election  for  senators,  ||  1332-1337. 

IL    Election!*  for  representatives,  ft  ft  1343-1347, 


ARTICLE  L 

ELECTION  FOB  SENATOB& 

1 1332.  Election  for  full  term. 

1 1333.  Election  to  fill  vacancy. 

1 1334.  Abstract  of  vote.     [Bepealed.] 

1 1335.  Transmitting  election  returns.     [Bepealed.] 

1 1336.  Declaration  of  vote. 

1 1337.  Governor's  certificate. 
See.  3.  Bepealing  clause. 

♦ 

§  1332.  ELECTION  FOR  FULL  TERM.  Elections  for  senators  in  congress 
for  full  terms  must  be  held  at  the  general  election,  at  which  members  of  the 
legislature  are  elected,  next  preceding  the  commencement  of  the  term  to  be 

filled. 

History:   Enacted  March  12,  1872;  amended  May  20,  1913,  Stats,  and 
Amdts.  1913,  p.  237.    In  force  August  10,  1913. 

Repealing  clause  following  $  1337. 

Am  <tm  oJeetlom  tor  ekooolag  •ematoro  ami       10  Fed.  Stats.  Ann.,  2d  e<3U  p.  S52,  1  Hen- 
itatfrea,  see  U.  8.  Const,  art.  I,  9  4,      ning's  General  Laws,  3d  ed.v  p.  xxlL 


§  1333.  ELECTION  TO  FILL  VACANCY.  Elections  to  fill  a  vacancy  in 
the  term  of  a  United  States  senator  must  be  held  at  the  general  election  or  any 
special  election  held  throughout  the  state  next  succeeding  the  occurrence  of 
such  Tacancy. 

History:  Enacted  March  12,  1872;  amended  May  20,  1913,  Stats,  and 
Amdts.  1913,  p.  238.    In  effect  August  10,  1913. 
Repealing  clause  following  $  1337. 

-m-^jTMmrT  oecmrrlmg  during  rcceu  of  le*t»-       art.   I,    9  3,    10   Fed.    Stata.   Ann.,    2d   ed.,   p. 
^  y.y  be  temporarily  filled  by  appolmt-       351,    1   Henning's   General  Laws,   8d   ed.,  p. 
t    fcy  ntmt*  executive. — See  U.  S.  Const.,       xxii. 
""  Pal-  C— 29  *» 
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§  1334.    ABSTRACT  OF  VOTE.     [Repealed.] 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  238;  repealed  April  28,  1915,  Stats,  and  Amdts.  1916,  p.  296.  In  effect 
August  8,  1915. 

§  1335.    TRANSMITTING  ELECTION  RETURNS.     [Repealed.] 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  238;  repealed  April  28, 1915,  Stats,  and  Amdts.  1915,  p.  296.  In  effect 
August  8,  1915. 

§  1336.  DECLARATION  OF  VOTE.  On  the  sixtieth  day  after  the  day  of 
election,  or  as  soon  as  the  returns  have  been  received  from  all  of  the  counties 
of  the  state,  if  received  within  that  time,  the  secretary  of  state  must  compare 
and  estimate  the  votes  given  or  cast  for  such  persons  for  senator,  and  certify 
to  the  governor  the  person  having  the  highest  number  of  votes  in  the  state 
as  duly  elected. 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  238.    In  effect  August  10, 1913. 

Repealing  clause  following  {  1337. 

§1337.    GOVERNOR'S   CERTIFICATE.     The   governor  must   upon   the 

receipt  of  such  certificate,  transmit  to  such  person  a  certificate  of  his  election, 

sealed  with  the  great  seal  and  attested  by  the  secretary  of  state. 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  238.    In  effect  August  10, 1913. 

[REPEALING  CLAUSE.]     Sec.  3.   An  act  entitled  "An  act  providing  for 

placing  the  names  of  candidates  for  United  States  senator  in  congress  upon 

the  official  ballot  at  general  elections,  for  counting,  canvassing  and  making 

returns  of  the  votes  therefor,  providing  the  method  of  notifying  the  legislature 

of  the  results  of  such  election,  and  defining  the  duties  of  certain  officers  in 

relation  thereto,"  approved  April  7, 1911,  is  hereby  repealed. 

History:  Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  28.    In  effect  August  10,  1913. 


Gk.  XIII,  art.  II.J        CONGRESSIONAL,  ELECTIONS— REMIESENTATIVES.  ft§  1843-1347 


ABTICLE  H. 

ELECTIONS  FOB  KEPKESENTATIVES. 

§1343.  When  held. 

1 1344.  Beturns,  how  made.     [Bepealed.] 

1 1345.  Transmitting  election  returns.     [Repealed.] 

1 1346.  Duty  of  secretary  of  state  relative  to. 
{  1347.  Certificates  issued  by  governor. 


§1843.  WHEN  HELD.  At  the  general  election  to  be  held  in  the  year 
eighteen  hundred  and  eighty,  and  at  the  general  election  every  two  years 
thereafter,  there  must  be  elected,  for  each  congressional  district,  one  repre- 
sentative to  the  congress  of  the  United  States. 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  82. 

§  1344.    RETURNS,  HOW  MADE.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  April  28,  1915,  Stats, 
and  Amdts.  1915,  p.  296.     In  effect  August  8,  1915. 

§1346.    TRANSMITTING  ELECTION  RETURNS.     [Repealed] 

History:  Enacted  March  12,  1872;  amended  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  706;  repealed  April  28,  1915,  Stats,  and  Amdts.  1915,  p. 
296.    In  effect  August  8,  1916. 

§1346.     DUTY  OF  SECRETARY  OF  STATE  RELATIVE  TO.     On  the 

sixtieth  day  after  the  day  of  election,  or  as  soon  as  the  returns  have  been 
received  from  the  counties  of  the  state,  comprising  any  one  district,  if  received 
within  that  time,  the  secretary  of  state  must  compare  and  estimate  the  votes 
given  or  cast  for  such  representatives,  and  certify  to  the  governor  the  person 
having  the  highest  number  of  votes  in  each  congressional  district  as  duly 
elected. 

History:  Enacted  March  12,  1872;  amended  March  14,  1901,  Stats. 
and  Amdts.  1900-1,  p.  294. 


VOTES  FOB  REPRESENTATIVES  IN 

CONGRESS. 

1.  Duty  of  secretary  of  state. 

2.  Secretary  of  state  can  not  look  beyond  ab- 

stract ot  record  of  board  of  supervisors. 

1.  Duty  of  secretary  of  state,  in  compar- 
ing and  estimating:  votes  as  provided  for  in 
this  section,  to  compare  and  estimate  votes 
contained  in  certified  abstract  forwarded 
to  him  by  county  clerk,  and  which  con- 
tains record  of  statement  of  result  of  elec- 
tion.— Pacbeco  v.  Beck,  62  Cal.  3,  7. 

SL     Beerctmry  of  atate  earn  not  look  beyond 


abstract  of  record  of  board  of  supervisors. 

— Secretary  of  state  in  canvassing:  returns 
as  required  by  this  section  can  not  look 
beyond  abstract  of  record  of  board  of  su- 
pervisors entered  in  proceedings  of  board 
as  required  by  section  1344,  ante,  though  it 
is  shown  by  other  certificates  of  clerk  and 
by  allegations  of  petition  that  result  of 
election  declared  by  board  and  originally 
entered  in  minutes  was  altered  by  clerk 
without  authority  before  minutes  were 
signed. — Pacheco  v.  Beck,  62  Cal.  8,  7;  Peo- 
ple ex  rel.  Hicks  v.  Stewart,  182  Cal.  283, 
285,    64    Pac.    286. 


§1347.  CERTIFICATES  ISSUED  BY  GOVERNOR.  The  governor  must, 
upon  the  receipt  of  such  certificate,  transmit  to  each  of  such  persons  a  certifi- 
cate of  his  election,  sealed  with  the  great  seal  and  attested  by  the  secretary 
of  state.  History:   Bnactod  March  12,  1872. 
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CHAPTER  XIV. 

PRIMARY  ELECTION& 

1 1357.    Delegates  to  be  elected  at  primary  eleetion.    [Repealed.] 

f  1358.     Terms  [relating  to  political  conventions]  as  used  in  this  chapter,  defined.    [Repealed.] 

§  1359.    Primary  election  to  be  conducted  as  other  elections — Sample  ballots  deposited  with — 

Number  of  ballots  to  be  printed.    [Repealed.] 
§  1360.    Primary  elections  under  what  control — Expenses  a  public  charge.     [Repealed.] 
§  1361.    Political  parties  entitled  to  designation  upon  official  ballot.     [Repealed.] 
§  1361a,  Primary  election — Resolution  prescribing  party  test.     [Repealed.] 
§  1362.    Primary  elections — When  shall  be  held.    [Repealed.] 
1 1363.    Secretary  of  state  to  transmit  copies  of  petitions.    [Repealed.] 
§  1364.    Primary  election  officers.     [Repealed.] 
$  1365.    Ballots,  how  shall  be  printed.    [Repealed.] 
{  1366.     Qualification  of  voters  [registration] .     [Repealed.] 
{  1366a.  Elector  to  declare  his  political  affiliation.    [Repealed.] 

§  1367.    Manner  of  voting — Name  and  address  and  political  party  written  on  roster.  [Repealed.] 
{  1367a.  Primary  election — Duty  of  ballot-clerk  to  compare  signatures  of — Challenge,  when. 

[Repealed.] 
i  1368.    Legality  of  conventions.     [Repealed.] 

i  1369.    List  of  delegates  holding  credentials  [duplicates].     [Repealed.] 
§  1370.     Penalty  for  failure  to  act  as  primary  election  officer.     [Repealed.] 
§  1371.    Election  commissioners,  who  may  act.     [Repealed.] 
§  1372.     This  chapter  mandatory,  where.     [Repealed.] 
§  1373.    Presidential  primary  in  May.    [Repealed.] 

§  1374.    Ballots  cast  at  primary  to  be  preserved  until  after  convention  adjourns.     [Repealed.] 
§  1375.    Vacancies,  additional  vote.     [Repealed.] 
§  1376.    Registration  of  voters.    [Repealed.] 
§  1377.    Delegates,  election  of.    [Repealed.] 
§  1378.    Delegates,  lists  and  credentials.     [Repealed.] 
§  1379.     Offenses  against.    [Repealed.] 
1 1380.    Proceedings  where  no  board  of  election  commissioners.    [Repealed.] 


§1357.    DELEGATES   TO    BE    ELECTED   AT   PRIMARY   ELECTION. 

[Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  26,  1874,  Code 
Amdts.  1873-4,  p.  74;  repealed  March  3,  1899,  Stats,  and  Amdts.  1899, 
p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1358.    TERMS  [RELATING  TO  POLITICAL  CONVENTIONS]  AS  USED 
III  THIS  CHAPTER,  DEFINED.     [Repealed.] 

History:  Original  section  enacted  March  12,  1872;  repealed  March  3, 
1899,  Stats,  and  Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  606;  re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p. 
606;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  652,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  70;  repealed  May  1,  1911,  Stats,  and  Amdts. 
1911,  p.  1393. 
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T!tII,efc.XIT.]  PRIMARY  ELKCTIOIVS— REPEALED  SECTIONS.  §|  1SS9-1348 

§1359.  PRIMABY  ELECTION  TO  BE  CONDUCTED  AS  OTHER  ELEC- 
TIONS. SAMPLE  BALLOTS  DEPOSITED  WITH.  NUMBER  OF  BALLOTS 
TO  BE  PRINTED.     [Repealed.] 

History:  Original  section  enacted  March  12, 1872;  repealed  March  3, 
1899,  Stats,  and  Amdts.  1889,  p.  56;  March  23,  1901,  Stats,  and  Amdte. 
1900-1,  p.  606;  present  section  enacted  March  23,  1901,  Stats,  and 
Amdts.  1900-1,  p.  607;  amended  March  10,  1903,  Stats,  and  Amdts,  1903, 
p.  118;  March  18, 1905,  Stats,  and  Amdts.  1905,  p.  173;  repealed  April  28, 
1915,  Stats,  and  Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

§1360.  PRIMARY  ELECTIONS  UNDER  WHAT  CONTROL  EX- 
PENSES A  PUBLIC  CHARGE.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  3, 1899,  Stats,  and 
Amdts.  1899,  p.  56;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re- 
enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  607;  repealed  May 
1,  1911,  Stats,  and  Amdts.  1911,  p.  1393. 

§1361.    POLITICAL  PARTIES  ENTITLED   TO  DESIGNATION  UPON 

OFFICIAL  BALLOT.     [Repealed.] 

History:  Original  section  enacted  March  12,  1872;  repealed  March  3, 
1899,  Stats,  and  Amdts.  1899,  p.  56;  March  23,  1901,  State,  and  Amdts. 
1900-1,  p.  606;  re-enacted  March  23,  1901,  State,  and  Amdts.  1900-1,  p. 
608;  amended  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  653,  Kerr's 
State,  and  Amdts.  1906-7,  p.  71;  repealed  May  1, 1911,  State,  and  Amdts. 
1911,  p.  1393. 

§  1361a.  PRIMARY  ELECTION.  RESOLUTION  PRESCRIBING  PARTY 
TEST.     [Repealed.] 

History:  Enacted  March  19,  1907,  State,  and  Amdte.  1907,  p.  641, 
Kerr's  State,  and  Amdts.  1906-7,  p.  73;  repealed  April  28,  1915,  State, 
and  Amdte.  1915,  p.  296.  In  effect  August  8,  1915. 

§1362.    PRIMARY  ELECTIONS.   WHEN  SHALL  BE  HELD.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdte.  1899,  p.  66;  March  23,  1901,  State,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdte.  1900-1,  p.  610;  repealed 
May  1,  1911,  State,  and  Amdte.  1911,  p.  1393. 

§  1363.    SECRETARY  OF  STATE  TO  TRANSMIT  COPIES  OF  PETITIONS. 

[Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  Stats,  and 
Amdte.  1899,  p.  56;  March  23,  1901,  State,  and  Amdte.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdte.  1900-1,  p.  611;  repealed 
May  1,  1911,  State,  and  Amdte.  1911,  p.  1393. 

§  1364.    PRIMARY  ELECTION  OFFICERS.     [Repealed] 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  State,  and 
Amdte.  1899,  p.  56;  March  23,  1901,  State,  and  Amdts.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  612;  repealed 
May  1,  1911,  Stats,  and  Amdte.  1911,  p.  1393. 

§  1365.    BALLOTS,  HOW  SHALL  BE  PRINTED.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  3,  1899,  State,  and 
Amdte.  1899,  p.  56;  March  23,  1901,  State,  and  Amdte.  1900-1,  p.  606; 
re-enacted  March  23,  1901,  Stats,  and  Amdte.  1900-1,  p.  612;  repealed 
May  1,  1911,  State,  and  Amdts.  1911.  p.  1393. 
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•I  1366-CTS  PRIMARY  ELECTIONS— REPEALED  SECTIONS.  lit.  III. 

§  1366.    QUALIFICATIONS  OF  VOTERS  [REGISTRATION] .     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  614;  amended  February  26, 
1903,  Stats,  and  Amdts.  1903,  p.  49;  repealed  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1393. 

§  1366a.    ELECTOR    TO    DECLARE    HIS    POLITICAL    AFFILIATION. 

[Repealed.] 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  677; 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  74;  repealed  April  28,  1915,  Stats, 
and  Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

§  1367.    MANNER  OF  VOTING.    NAME  AND  ADDRESS  AND  POUT. 
ICAL  PARTY  WRITTEN  ON  ROSTER.     [Repealed.]  * 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615;  amended  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  173;  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  641,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  74;  repealed  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1393. 

§  1367a.    PRIMARY  ELECTION.    DUTY  OF  BALLOT-CLERK  TO  COM- 
PARE SIGNATURES  OF  CHALLENGE,  WHEN.     [Repealed.] 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  441;  re- 
pealed May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1393. 

§  1368.    LEGALITY  OF  CONVENTIONS.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  48;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§1369.    LIST    OF    DELEGATES    HOLDING    CREDENTIALS    [DUPLI- 
CATES].    [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  49;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1370.    PENALTY  FOR  FAILURE  TO  ACT  AS  PRIMARY  ELECTION 
OFFICER.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  49;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  615;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1371.    ELECTION  COMMISSIONERS,  WHO  MAY  ACT.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  51;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  616;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1372.    THIS  CHAPTER  MANDATORY,  WHERE.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  52;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  616;  amended  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  675,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  75;  repealed  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1393. 
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Tit  II,  eh.  XIT.]  PRIMARY  ELECTIONS— REPEALED  SECTIONS,  H  1373-1380 

§  1373.    PRESIDENTIAL  PRIMARY  IN  MAY.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  52;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  617;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§1374.    BALLOTS  OAST  AT  PRIMARY  TO  BE  PRESERVED  UNTIL 
APTER  CONVENTION  ADJOURNS.     [Repealed] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  53;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  618;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1375.    VACANCIES,  ADDITIONAL  VOTE.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  54;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606;  re-enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  619;  repealed  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1393. 

§  1376.    REGISTRATION  OF  VOTERS.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1377.    DELEGATES,  ELECTION  OF.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1378.    DELEGATES,  LISTS  AND  CREDENTIALS.     [Repealed] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1379.    OFFENSES  AGAINST.     [Repealed.] 

History:  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55; 
amended  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  56;  repealed  March 
23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 

§  1380.    PROCEEDINGS  WHERE  NO  BOARD  OF  ELECTION  COMMIS- 
SIONERS.    [Repealed.] 

History:-  Enacted  March  3,  1899,  Stats,  and  Amdts.  1899,  p.  55;  re- 
pealed March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  606. 
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TITLE  HI. 

EDUCATION. 

Chapter  L    University  or  California,  ||  1385-1477. 
IX    State  Noemal  School,  f  1 1487-1507. 
HX    Pubuo  Schools,  II  1517-1892. 


CHAPTER  L 

TJNIVEBSITY  OP  CALIFORNIA. 

Article  L  General  provisions  relating  to  the  university,  If  1385-1405. 

II.  Endowment  of  the  university,  |  1415. 

HI.  Regents  of  the  university,  II  1425-1439. 

IV.  Secretary  of  the  board  of  regents,  IS  1449-1451. 

V.  Academic  senate  of  the  university,  ||  1461-1463. 

VL  University  cadets,  |§  1473-1477. 

Hastings  college  of  law,  ||  1478-1486d. 


ARTICLE  L 

GENERAL  PROVISIONS  RELATING  TO  THE  UNIVERSITY. 

1 1385.  Object  of  university. 

1 1386.  Colleges  to  be  maintained. 

1 1387.  Scope  of  college  of  letters. 

1 1388.  Course  of  instruction. 

1 1389.  President  of  university. 

1 1390.  Duties  of  president. 

1 1391.  Government  and  discipline. 

1 1392.  Students. 

1 1393.  Fees  and  rates  of  tuition. 

1 1394.  Same.     [Tuition  free  to  residents  of  state,  when.] 

1 1395.  Free  scholarship. 

1 1396.  Colleges  may  be  affiliated  with  university. 

1 1397.  Annual  examination  for  degrees.     [Students  not  resident  at  university.] 

1 1398.  Same.    [Students  resident  at  university.] 

1 1399.  Same.     [Method  of  determination  at.] 

1 1400.  Degrees  to  graduates  of  affiliated  colleges. 

1 1401.  Certificates  of  proficiency. 

1 1402.  Degrees. 

1 1403.  Degrees  in  college  of  letters. 

1 1404.  System  of  manual  labor  in  connection  with  agricultural  college. 

1 1405.  Sectarian,  etc.,  tests  prohibited. 

§  1385.  OBJECT  OF  UNIVERSITY.  The  University  of  Calif ornia,  located 
in  Alameda  county,  has  for  its  object  general  instruction  and  education  in  all 
the  departments  of  science,  literature,  art,  industrial  and  professional  pursuits, 
and  special  instruction  for  the  professions  of  agriculture,  thcv  ^mechanic  arts, 
mining,  military  science,  civil  engineering,  law,  medicine,  and  commerce. 

History:   Enacted  March  12,  1872. 


Ch.I,art.I.] 


COLLEGES  MAINTAINED— PRESIDENT— DISCIPLINE. 


•0  1886-1801 


UNIVERSITY  OP  CALIFORNIA. 

1.  Form  of  government. 

2.  Public  corporation. 

For  various   aeta  relating  to   anlveralty, 

see  %  Hennlng's  General  Laws,  8d  ed.,  pp. 

3440-3469. 


1.  Form  of  voTernmeit  of  university 
can  not  be  changed  by  legislature,  con- 
stitution declaring  that  university  shall 
be  continued  in  form  and  character  pre- 
scribed In  acts   In  force,  subject  to  legis- 


lative control  for  certain  specified  purposes 
only. — People  v.  Kewen,  69  CaL  215,  216, 
10  Pac.  898. 

2.  Public  corporation.  —  University  is 
legal  entity  capable  of  taking:  by  devise, 
bequest,  etc. — Estate  of  Royer,  128  CaL  614, 
618,  44  L  R.  A.  864,  56  Pac.  461, 

See  Const.  1879,  art.  IX,  9  9,  1  Henning's 
General  Laws,  8d  ed.,  p.  lvlll. 

Nature  of  Incorporated  Institutions  bo- 
lonftTln*-   to  the   state. — See   note    by   B.   A. 

Rich,   29  L.  R.  A.  878,  880. 


§  1386.  COLLEGES  TO  BE  MAINTAINED.  There  must  be  maintained  in 
the  university : 

1.  A  college  of  letters. 

2.  A  college  or  colleges  of  science,  including  agriculture,  mechanics,  mining, 
engineering,  chemistry,  and  such  other  specialties  as  the  board  of  regents  may 
determine. 

3.  College  of  medicine  and  law. 

4.  Such  other  colleges  as  the  board  of  regents  may  establish. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,"  p.  31. 

§  1387.  SCOPE  OF  COLLEGE  OF  LETTERS.  The  college  of  letters  must 
embrace  a  liberal  course  of  instruction  in  language,  literature,  and  philosophy. 

History:    Enacted  March  12,  1872. 

§1388.  COURSE  OF  INSTRUCTION.  Each  full  course  of  instruction 
consists  of  its  appropriate  studies  and  courses,  to  be  determined  by  the  board 

of  regents. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  31. 

§  1389.    PRESIDENT  OF  UNIVERSITY.    The  president  of  the  university 

is  the  executive  head  of  the  institution  in  all  its  departments,  except  as  herein 

otherwise  provided. 

History:    Enacted  March  12,  1872. 

§1390.  DUTIES  OF  PRESIDENT.  He  must,  subject  to  the  board  of 
regents,  give  general  direction  to  the  practical  affairs  of  the  several  colleges, 
and  in  the  recess  of  the  board  of  regents  may  remove  any  employee  or  sub- 
ordinate officer  not  a  member  of  any  faculty,  and  supply  for  the  time  being 
any  vacancies  thus  created ;  and  until  the  regents  otherwise  direct  he  is  charged 
with  the  duties  of  one  of  the  professorships. 

History:   Enacted  March  12,  1872. 

§  1391.  GOVERNMENT  AND  DISCIPLINE.  The  immediate  government 
of  the  several  colleges  is  intrusted  to  their  respective  faculties,  each  of  which 
nrdst  have  its  own  organization,  regulate  its  own  affairs,  and  may  recommend 
the  course  of  study  and  the  text-books  to  be  used. 

History:    Enacted  March  12,  1872. 
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•8  1892-1304  STUDENTS— FBBS—FRBB  SCHOLARSHIP.  [Pi.  Ill,  Tit  III. 

§  1392.  STUDENTS.  Any  resident  of  California  of  the  age  of  fourteen 
years  or  upwards,  of  approved  moral  character,  may  enter  himself  in  the 
university  as  a  student  at  large,  and  receive  tuition  in  any  branches  of  instruc- 
tion at  the  time  when  the  same  are  given  in  their  regular  course,  on  such  terms 
as  the  board  of  regents  may  prescribe. 

History:   Enacted  March  12,  1872. 

STUDENTS — ADMISSION  AND  EXCLU-  Am  to  mo  person  being  debarred  admlulra 

SION.  to  any  of  the  collegiate  department*  of  the 

,.,..                 ..         *.j.  university  on  account  of  sex,  see  Cal.  Court 

1.  Arbitrary  exclusion  of  student.  1879  art  IX   ,  9   t  Henning's  General  Laws. 

2.  Females  entitled  to  admission.  3d  ed.,  p.  IvilL 

1.     Arbitrary    exclusion    of    student    can  2.     Females   are   entitled  to    be   admitted 

not  be  made.     Right  of  admission  may  be  as   students   to   university  and   to   colleges 

postponed  where  there  is  not  sufficient  room  affiliated  therewith. — Folts  v.  Hoge,  64  Cal. 

or  where  applicant  is  not  sufficiently  quail-  28,  85. 

fled   in   learning,   but  it  can   not   be   mate-  gee  Const.  1879,  art.  IX,  9  9.  1  Hennings 

rially  abridged   by   trustees. — State  ex  reL  General  Laws,  Sd  ed.,  p.  Mil. 

Stallard  v.  White,  82  Ind.  278,  42  Am.  Rep. 

496. 

§  1393.    FEES  AND  BATES  OF  TUITION,    An  admission  fee  and  rate  of 

tuition  fixed  by  the  board  of  regents  must  be  required  of  each  pupil,  except  as 

herein  otherwise  provided. 

History:    Enacted  March  12,  1872. 

§  1394.    SAME.    [TUITION  FREE  TO  RESIDENTS  OF  STATE,  WHEN.] 

As  soon  as  the  income  of  the  university  shall  permit,  admission  and  tuition 
must  be  free  to  all  residents  of  the  state ;  and  the  regents  must  so  apportion 
the  representation  of  students  according  to  population  that  all  portions  of  the 
state  may  enjoy  equal  privileges  therein. 

History:    Enacted  March  12;  1872. 

§1395.  FREE  SCHOLARSHIP.  If  approved  by  the  board  of  regents, 
scholarships  may  be  established  in  the  university  by  any  persons  for  the  pur- 
pose of  private  benefaction  or  of  affording  tuition  in  any  course  of  the  univer- 
sity, free  from  the  ordinary  charges,  to  any  scholar  in  the  public  schools  of 
the  state  who  may  distinguish  himself  in  study,  according  to  the  recommenda- 
tion of  his  teachers,  and  who  passes  the  examination  required  for  the  grade 
at  which  he  wishes  to  enter  the  university. 

History:    Enacted  March  12,  1872,  founded  upon  Act  April  1,  1870, 
Stats.  1869-70,  p.  546. 

§  1396.    COLLEGES  MAY  BE  AFFILIATED  WITH  UNIVERSITY.     The 

board  of  regents  may  affiliate  with  the  university  any  incorporated  college  of 
medicine,  law,  or  other  special  course  of  instruction,  upon  such  terms  as  may 
be  deemed  expedient ;  and  such  college  may  retain  the  control  of  its  own  prop- 
erty, have  its  own  board  of  trustees,  faculties,  and  presidents,  respectively; 
and  the  students  of  such  colleges,  recommended  by  the  respective  faculties 
thereof,  may  receive  from  the  university  the  degrees  of  those  colleges. 

History:    Enacted  March  12,  1872,  founded  upon  $8  Act  March  23, 
1868,  Stats.  1867-8,  pp.  250-251. 

Affiliated  coUegea* — See   2  Henning's  General  Laws,  3d  ed.,  pp.  3440-3469. 
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§  1307.  ANNUAL  EXAMINATION  FOB  DEGREES.  [STUDENTS  NOT 
SESLDENT  AT  UNIVERSITY.]  The  examinations  for  degrees  must  be 
annual  Students  who  have  passed  not  less  than  a  year  as  residents  in  any 
college,  academy,  or  school  in  this  state,  and  who,  after  examination  by  the 
faculty  thereof,  are  recommended  by  them  as  proficient  candidates  for  any 
degree  in  any  regular  course  of  the  university,  must  be  examined  therefor  at 
the  annual  examination;  and  on  passing  such  examination  may  receive  the 
degree  and  diploma  for  that  course,  and  rank  as  graduates. 

History:    Enacted  March  12,  1872. 

§1398.    SAME.     [STUDENTS     RESIDENT    AT     UNIVERSITY.]       All 

students  of  the  university  who  have  been  residents  thereat  for  not  less  than 
one  year,  and  all  graduates  thereof,  may  present  themselves  for  examination 
in  any  course  at  the  annual  examinations,  and,  on  passing  such  examination, 
may  receive  the  degree  and  diploma  of  that  course. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdte.  1873-4,  p.  31. 

§1399.  SAME.  [METHOD  OF  DETERMINATION  AT.]  Upon  such 
examinations  each  professor  and  instructor  of  that  course  may  cast  one  vote, 
by  ballot,  upon  each  application  for  recommendation  to  the  board  of  regents 
for  a  degree.  History:   Enacted  March  12,  1872. 

§1400.    DEGREES    TO    GRADUATES    OF    AFFILIATED    COLLEGES. 

Graduates  of  the  College  of  California,  and  of  any  incorporated  college  affili- 
ated with  the  university,  may  receive  the  degrees  from,  and  rank  as  graduates 
of  the  university.  History:    Enacted  March  12,  1872. 

§  1401.  CERTIFICATES  OF  PROFICIENCY.  The  board  of  regents  may 
also  confer  certificates  of  proficiency  in  any  branch  of  study  upon  such  students 
of  the  university  as  upon  examination  are  found  entitled  to  the  same. 

History:   Enacted  March  12,  1872. 

§  1402.    DEGREES.    The  proper  degree  of  each  college  must  be  conferred 

et  the  end  of  the  course  upon  such  students  as,  having  completed  the  same,  are 

found  proficient  therein. 

History:    Enacted  March  12,  1872. 

§  1403.    DEGREES  IN  COLLEGE  OF  LETTERS.    The  degree  of  bachelor 

of  arts,  and  afterwards  the  degree  of  master  of  arts,  in  usual  course,  must  be 

conferred  upon  the  graduates  of  the  college  of  letters. 

History:    Enacted  March  12,  1872. 

§  1404.  SYSTEM  OF  MANUAL  LABOR  IN  CONNECTION  WITH  AGRI- 
CULTURAL COLLEGE.  A  system  of  moderate  manual  labor  must  be  estab- 
lished in  connection  with  the  agricultural  college,  upon  its  agricultural  and 
ornamental  grounds,  for  practical  education  in  agricultural  and  landscape 
gardening. 

History:    Enacted  March  12,  1872,  founded  upon  f  4  Act  March  23, 
1868,  Stats.  1867-8,  p.  249. 
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§1406.  SECTARIAN,  ETC.,  TESTS  PROHIBITED.  No  sectarian,  polit- 
ical, or  partisan  test  must  ever  be  allowed  or  exercised  in  the  appointment  of 
regents,  or  in  the  election  of  professors,  teachers,  or  other  officers  of  the 
university,  or  in  the  admission  of  students  thereto,  or  for  any  purpose  what- 
soever; nor  must  the  majority  of  the  board  of  regents  be  of  any  one  religious 
sect  or  of  no  religious  belief. 

History:   Enacted  March  12,  1872,  founded  upon  Act  March  23,  1868, 
Stats.  1867-8,  p.  248. 
Ste  Const.  1879,  art.  DC,  |  9,  1  Henninar's  General  Laws,  3d  ed*  p.  MIL 


ARTICLE  IL 

ENDOWMENT  OP  THE  UNIVEBSITY. 
1 1415.    Endowment. 

§  1415.    ENDOWMENT.  The  indorsement  [endowment]  of  the  university  is : 

1.  The  proceeds  of  the  sale  of  the  seventy-two  sections  of  land  granted  to 
the  state  for  a  seminary  of  learning. 

2.  The  proceeds  of  the  ten  sections  of  land  granted  to  the  state  for  public 
buildings. 

3.  The  income  derived  from  the  investments  of  the  proceeds  of  the  sale  of 
the  lands  or  of  the  scrip  therefor,  or  of  any  part  thereof,  granted  to  this  state 
for  the  endowment,  support,  and  maintenance  of  at  least  one  college  where 
the  leading  object  shall  be — without  excluding  other  scientific  and  classical 
studies,  and  including  military  tactics — to  teach  such  branches  of  learning  as 
are  related  to  agriculture  and  the  mechanic  arts. 

4.  The  income  of  the  fund  set  apart  by  "An  act  for  the  endowment  of  the 
University  of  California,"  approved  April  second,  eighteen  hundred  and 
seventy,  which  is  continued  in  force. 

[5.  No  paragraph  provided.] 

6.  The  state  of  California,  in  its  corporate  capacity,  may  take  by  grant,  gift, 
devise,  or  bequest,  any  property  for  the  use  of  the  university,  and  hold  the 
same,  and  apply  the  funds  arising  therefrom,  through  the  regents  of  the 
university,  to  the  support  of  the  university,  as  provided  in  article  nine,  section 
four,  of  the  constitution. 

7.  The  regents  of  the  university,  in  their  corporate  capacity,  may  take,  by 
grant,  gift,  devise,  or  bequest,  any  property  for  the  use  of  the  university,  or  of 
any  college  thereof,  or  of  any  professorship,  chair,  or  scholarship  therein,  or 
for  the  library,  an  observatory,  workshops,  gardens,  greenhouses,  apparatus, 
a  students'  loan  fund  or  any  other  purpose  appropriate  to  the  university;  and 
such  property  shall  be  taken,  received,  held,  managed,  and  invested,  and  the 
proceeds  thereof  used,  bestowed,  and  applied  by  the  said  regents  for  the  pur- 
poses, provisions,  and  conditions  prescribed  by  the  respective  grant,  gift, 
devise,  or  bequest. 

8.  The  regents  of  the  university  may  invest  any  of  the  permanent  funds  of 
the  university,  which  are  now  or  hereafter  may  be  in  their  custody,  in  produc- 
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tive,  unencumbered  real  estate  in  this  state,  subject  to  the  power  of  the  legis- 
lature to  control  or  change  such  investments,  excepting  such  as,  by  the  terms 
of  their  acquisition,  must  be  otherwise  invested. 

9.  If,  by  the  terms  of  any  grant,  gift,  devise,  or  bequest,  such  as  are  described 
in  the  preceding  sixth  and  seventh  subdivisions,  conditions  are  imposed  which 
are  impracticable  under  the  provisions  of  the  Civil  Code,  such  grant,  gift, 
devise,  or  bequest,  shall  not  thereby  fail,  but  such  conditions  shall  be  rejected, 
and  the  intent  of  the  donor  carried  out  as  near  as  may  be. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  31. 

TAXATION — REGENTS  bequest — Hollister  t.  Sherman,  63  Cal.  38, 

89. 

1.  Exemption  from  taxation.  2.    Regents    are    not   public    officers    and 

2.  Begents  are  not  public  officers.  Are  not  individually  liable   to   one   injured 

by  defective  electric  wires  on  premises  of 
Sale  of  lamds  of  umd  to  support  omtverslty.       university.— Lundy  v.  Delmas,  104  Cal.  666. 
—Bee,    post,    99  8683-3636.  659,  26  L  R.  A.  651,  88  Pac.  446. 

1.    Bxeatptloa  trout  taxatlom   extends   to  %A»  to  resents  belaa;  civil  executive  offl- 

property   taken   by  grant,   gift,   devise,   or      eers,  see,  ante,  9  843. 


AETICLE  ni. 

BEGENTS  OF  THE  UNIVERSITY. 

1 1425.  University  controlled  by  regents. 

1 1426.  Sixteen  regents  appointed  by  the  governor. 
f  1427.  Eight  other  regents,  appointment  of. 

1 1428.  Vacancies.  0 

1 1429.  President  of  the  board. 

1 1430.  Quorum. 

f  1431.  Begents  to  receive  no  compensation.     [Allowed  traveling  expenses.] 

1 1432.  General  powers  and  duties  of  regents. 

f  1433.  Income  arising  from  endowment  at  disposition  of  regents. 

1 1434.  Fund  to  be  set  apart  for  current  expenses. 

f  1435.  Funds  may  be  drawn  from  state  treasury. 

1 1436.  Construction  of  buildings. 

1 1437.  Same.     [Plan  of  construction,  etc.] 

f  1438.  Same.     [Construction,  etc.,  to  be  let  to  lowest  bidder.] 
1 1439.  Temporary  buildings. 

§1425.  UNIVERSITY  CONTROLLED  BY  REGENTS.  The  university  is 
under  the  control  of  a  board  of  regents,  consisting  of  twenty-four  members. 

History:  Enacted  March  12,  1872,  founded  on  §8  1-11  Act  March  23, 
1868,  Stats.  1867-8,  pp.  248-252;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  33;  April  17,  1909,  Stats,  and  Amdts.  1909,  p.  984. 

Nearllsreaee  off  corporation,  wkea  not  aca*-  Reg-eats  arc  civil  executive  officers. — See, 

Usemce  off  Its  oflteer* — See  note  48  Am.  St.       ante,    §  343. 

Rep.  924.  Regents    not    public    officers. — See,    ante, 

Pvblfe    officers,    wkat    arc. — See    note    63       fi  1416,  note  par.  2. 
Am.   St-    Rep.   181,   190. 

§  1426.  SIXTEEN  REGENTS  APPOINTED  BY  THE  GOVERNOR.  Six- 
teen  members  of  the  board  are  appointed  by  the  governor,  with  the  advice  and 
consent  of  the  senate.    Their  term  of  office  is  sixteen  years. 

History:   Enacted  March  12,  1872. 
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§  1427.  EIGHT  OTHER  REGENTS,  APPOINTMENT  OF.  Eight  members 
of  the  board  hold  by  virtue  of  other  offices,  as  provided  in  section  three  hun- 
dred and  fifty-three. 

History:   Enacted  March  12,  1872;  amended  April  17,  1909,  Stats,  and 
Amdts.  1909,  p.  984. 

Ex  oflclo  resent*. — See,  ante,  fi  S58. 

§1428.  VACANCIES.  Whenever  a  vacancy  occurs  in  the  board,  the 
governor  must  appoint  some  person  to  fill  it,  and  the  person  so  appointed  holds 
for  the  remainder  of  the  term. 

History:   Enacted  March  12,  1872. 

§  1429.  PRESIDENT  OF  THE  BOARD.  The  governor  is  president  of  the 
board.  History:   Enacted  March  12,  1872. 

§  1430.    QUORUM.     Seven  members  constitute  a  quorum  of  the  board. 

History:    Enacted  March  12,  1872. 

§1431.  REGENTS  TO  RECEIVE  NO  COMPENSATION.  [ALLOWED 
TRAVELING  EXPENSES.]  Members  shall  receive  no  compensation  for  their 
services,  but  shall  be  entitled  to  receive  their  actual  and  necessary  expenses 
incurred  while  traveling  on  the  business  of  the  board  which  shall  be  payable 
from  the  state  university  fund,  upon  the  order  of  the  board,  in  the  manner 
provided  by  law  for  the  payment  of  other  claims  and  demands  against  said 
fund. 

History:   Enacted  March  12,  1872;  amended  April  10, 1915,  Stats,  and 
Amdts.  1915,  p.  46.    In  effect  August  8,  1915. 

§  1432.  GENERAL  POWERS  AND  DUTIES  OF  REGENTS.  The  powers 
and  duties  of  the  board  of  regents  are  as  follows : 

1.  To  meet  at  such  times  and  places  as  their  rules  may  prescribe,  or  at  the 
call  of  the  president  of  the  board. 

2.  To  control  and  manage  the  university  and  its  property. 

3.  To  prescribe  rules  for  their  own  government  and  for  the  government  of 
the  university. 

4.  To  adopt  and  prescribe  rules  for  the  government  and  discipline  of  the 
cadets. 

5.  To  receive,  in  the  name  of  the  state,  or  of  the  board  of  regents,  as  the 
case  may  be,  all  property  donated  to  the  university. 

6.  To  choose  a  president  of  the  university,  the  professors,  and  other  officers 
and  employees  of  the  university,  prescribe  their  duties,  fix  and  provide  for  the 
payment  of  their  salaries. 

7.  To  fix  the  qualifications  for  admission  to  the  benefits  of  the  university. 

8.  To  fix  the  admission  fee  and  rates  of  tuition. 

9.  To  appoint  a  secretary  and  treasurer,  prescribe  their  duties,  and  fix  and 
provide  for  the  payment  of  their  compensation. 

10.  To  remove,  at  pleasure,  any  officer,  professor,  or  employee  of  the 
university. 
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11.  To  supervise  the  general  courses  of  instruction,  and,  on  the  recommenda- 
tion of  the  several  faculties,  prescribe  the  authorities  and  text-books  to  be 
used  in  the  several  colleges. 

12.  To  confer  such  degrees,  and  grant  such  diplomas,  as  are  usual  in  univer- 
sities, or  as  they  deem  appropriate. 

13.  To  establish  and  maintain  a  museum. 

14.  To  establish  and  maintain  a  library. 

15.  To  take  immediate  measures  for  the  permanent  improvement  and  plant- 
ing of  the  university  grounds. 

16.  To  keep  a  record  of  all  their  proceedings. 

17.  Through  the  president  of  the  university,  to  report  to  the  governor  the 
progress,  condition,  and  wants  of  each  of  the  colleges  embraced  in  the  univer- 
sity, the  course  of  study  in  each,  the  number  of  professors  and  students,  the 
amount  of  receipts  and  disbursements,  together  with  the  nature,  cost,  and 
results  of  all  important  investigations  and  experiments,  and  such  other 
information  as  they  may  deem  important. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  33. 

1.     Sale  off  liquor  wfthlm  ome  mile  off  ami-  To  receive  donation*,  speetameM,  etc..  from 

▼eralty. — Act   prohibiting   is   constitutional.  state  a-eoloa-lcal  survey. — See,  ante,  fi  550. 
— Ex  parte  McClain,  61  Cal.  4S6,  437,  44  Am. 
Rep.  554. 

* 

§  1433.  INCOME  ARISING  FROM  ENDOWMENT  AT  DISPOSITION  OF 
REGENTS.  The  entire  income  arising  from  the  endowment  is  subject  to  the 
trusts  at  the  disposition  of  the  board  of  regents  for  the  support  of  the 
university.  History:   Enacted  March  12,  1872. 

X-    Amooat  off  avorta*aa*e   doe  res;enta   of  visors  of  San  Francisco,  77  Cal.  136,  188,  IS 

university  must  be  deducted  from  valuation  Pac.    257;    Henne    v.    Los    Angeles   County, 

ot     mortgaged    property    for    purposes    of  129  CaL  297,  298,  61  Pac  1081, 
taxation. — People  ex  rel.  Johnson  v.  Super- 

§  1434.    FUND  TO  BE  SET  APART  FOB  CURRENT  EXPENSES.    For 

the  current  expenditures  of  the  university  specific  sums  of  money  must  be  set 
aside,  out  of  the  funds  at  their  disposal,  by  the  board  of  regents,  which  are 
subject  to  the  warrants  of  the  president  of  the  board,  drawn  upon  the  treasurer 
of  the  university  in  pursuance  of  the  orders  of  the  board  of  regents. 

History:    Enacted  March  12,  1872. 

§1436.    FUNDS  MAY   BE  DRAWN  FROM  STATE  TREASURY.    All 

moneys  which  may  at  any  time  be  in  the  state  treasury,  subject  to  the  use  of 

the  board  of  regents,  may  be  drawn  therefrom  by  the  president  of  the  board, 

upon  the  order  of  the  board,  in  favor  of  the  treasurer  of  the  university. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  85. 

L  Withdrawal  of  moseys  of  anlTerslty  rant  or  appropriation  is  necessary. — Unl- 
__D«p>o«fte4  la  state  treasury  may  be  by  Versity  of  California  v.  January,  66  CaL 
resolution    of    resents,   and    no    other    war-       507,  608,  5  Pac.  376. 
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§  1436.  CONSTRUCTION  OF  BUILDINGS.  The  regents  must  cause  to  be 
constructed  such  buildings  as  are  needed  for  the  use  of  the  university. 

History:    Enacted  March  12,  1872. 

§  1437.  SAME.  [PLAN  OF  CONSTRUCTION,  ETC.]  The  plan  adopted 
in  the  construction  of  buildings  must  provide  separate  buildings  for  separate 
uses,  and  so  group  all  such  buildings  that  a  central  building  may  bring  the 
whole  in  harmony  as  part  of  one  design. 

History:   Enacted  March  12,  1872. 

§1438.  SAME.  [CONSTRUCTION,  ETC.,  TO  BE  LET  TO  LOWEST 
BIDDER.]  The  construction  and  furnishing  of  the  buildings  must  be  let  out 
to  the  lowest  responsible  bidder,  after  advertisement  for  not  less  than  ten  days 
in  at  least  two  daily  newspapers  published  in  the  city  of  San  Francisco;  but 
the  regents  may  reject  any  bid,  and  advertise  anew. 

History:    Enacted  March  12,  1872. 

§1439.  TEMPORARY  BUILDINGS.  Until  the  university  buildings  are 
ready  for  use  the  regents  may  make  temporary  arrangements  for  buildings  at 
Oakland.  History:   Enacted  March  12,  1872. 


ARTICLE  IV. 

SECBETARY  OP  THE  BOARD  OF  REGENT& 

f  1449.  Qualifications  and  choice  of  secretary. 

1 1450.  Residence  and  duties  of  secretary. 

1 1451.  Term  and  compensation. 

§1449.    QUALIFICATIONS  AND  CHOICE  OF  SECRETARY.    A  practical 

agriculturist,  competent  to  superintend  the  working  of  the  agricultural  farm 

and  to  discharge  the  duties  of  secretary  of  the  board  of  regents,  must  be  chosen 

by  the  board  as  their  secretary. 

History:   Enacted  March  12. 1872,  founded  upon  88  4-17  Act  March  23, 
1868,  Stats.  1867-8,  p.  249. 

§1450.  RESIDENCE  AND  DITTIES  OF  SECRETARY.  The  secretary 
must: 

1.  Reside  and  keep  his  office  at  the  seat  of  the  university; 

2.  Keep  a  record  of  the  transactions  of  the  board  of  regents,  which  must  be 
open  at  all  times  to  the  inspection  of  any  citizen  of  this  state ; 

3.  Have  the  custody  of  all  books,  papers,  documents,  and  other  property 
which  may  be  deposited  in  his  office ; 

4.  Keep  and  file  all  reports  and  communications  which  may  be  made  to  the 
university  appertaining  to  education,  science,  art,  husbandry,  mechanics,  or 
mining ; 

5.  Address  circulars  to  societies  and  others,  soliciting  information  upon  the 
latest  and  best  modes  of  culture  of  the  products  adapted  to  the  soil  and 
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climate  of  the  state,  and  on  all  subjects  connected  with  field  culture,  horti- 
culture, stock  raising,  and  the  dairy; 

6.  Correspond  with  established  schools  of  mining  and  metallurgy  in  Europe, 
and  obtain  information  respecting  the  improvements  of  mining  machinery 
adapted  to  California ; 

7.  Correspond  with  the  patent  office  at  Washington,  and  with  the  repre- 
sentatives of  the  government  of  the  United  States  abroad,  to  procure  contribu- 
tions to  agriculture  from  these  sources;  receive  and  distribute  seeds,  plants, 
shrubbery,  and  trees  adapted  to  our  climate  and  soils,  for  the  purposes  of 
experiment ; 

8.  Obtain  contributions  to  the  museums  and  the  library  of  the  university ; 

9.  Keep  a  correct  account  of  all  the  executive  acts  of  the  president  of  the 
university  j 

10.  Keep  an  accurate  account  of  all  moneys  received  into  the  treasury  or 
paid  therefrom; 

11.  Distribute  the  seeds,  plants,  trees,  and  shrubbery  received  by  him,  and 
not  needed  by  the  university,  equally  throughout  the  state,  to  farmers  and 
others  who  will  agree  to  cultivate  them  properly  and  return  to  the  secretary's 
office  a  reasonable  proportion  of  the  products  thereof,  with  a  statement  of  the 
mode  of  cultivation,  and  such  other  information  as  may  be  necessary  to 
ascertain  their  value  for  cultivation  in  the  state ; 

12.  Publish  from  time  to  time  in  the  newspapers  of  the  state,  free  of  charge 
information  relating  to  agriculture,  the  mechanic  arts,  mining,  and  metallurgy. 

History:    Enacted  March  12,  1872,  founded  upon  §§  15-17  Act  March 
23,  1868,  Stats.  1867-8,  p.  254. 

§  1461.  TERM  AND  COMPENSATION.  The  secretary  holds  office  at  the 
pleasure  of  and  receives  the  compensation  fixed  by  the  board. 

History.  Enacted  March  12,  1872,  founded  upon  1 15  Act  March  23, 
1868,  Stats.  1867-8,  p.  254. 


AETICLE  V. 

ACADEMIC  SENATE  OP  THE  UNIVERSITY. 

1 1461.  Academic  senate. 

1 1462.  General  powers  of. 
f  1463.  Proceedings  of. 

§  1461.    ACADEMIC  SENATE.    The  academic  senate  is  composed  of  the 

faculties  and  instructors  of  the  university. 

History:    Enacted  March  12,  1872,  founded  upon  §8  18  et  seq.    Act 
March  23,  1868,  State.  1867-8,  p.  255. 

§1462.  GENERAL  POWERS  OF.  The  senate  must  conduct  the  general 
administration  of  the  university,  regulate  the  general  and  special  courses  of 
instruction,  receive  and  determine  all  appeals  from  acts  of  discipline  enforced 
by  the  faculty  of  any  college,  and  exercise  such  other  powers  as  the  board  of 
regents  may  confer  upon  it. 

History:  Enacted  March  12,  1872. 
Pol.  c— 80  4*5 
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§  1463.  PROCEEDINGS  OF.  Its  proceedings  must  be  conducted  according 
to  the  rales  of  order  adopted  by  it,  and  every  person  engaged  in  instruction  in 
the  university  may  participate  in  its  discussions;  but  the  right  of  voting  is 
confined  to  the  president  and  the  professors. 

History:   Enacted  March  12,  1872. 


ARTICLE  VL 

UNIVEBSITY  CADETS. 

1 1473.  University  cadets. 

f  1474.  Officers  of. 

f  1475.  Equipment  of. 

§  1476.  Betired  officers  of. 

1 1477.  Report  of  military  instructor. 

§  1473.    UNIVERSITY  CADETS.    The  students  of  the  university  must  be 

organized  into  a  body  known  as  the  "University  Cadets.' ' 

History:    Enacted  March  12,  1872,  founded  upon  |1  Act  March  4, 
1870,  Stats.  1869-70,  p.  119. 

§  1474.     OFFICERS  OF.    The  officers  of  cadets,  between  and  including  the 

ranks  of  second  lieutenant  and  colonel,  must  be  selected  by  the  chief  military 

instructor,  with  the  assent  of  the  president  of  the  university,  and  must  be 

commissioned  by  the  governor. 

History:    Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  35. 

§1476.    EQUIPMENT  OF.    The  adjutant-general  of  the  state  must  issue 

such  arms,  munitions,  accouterments,  and  equipments  to  the  university  cadets 

as  the  board  of  regents  may  require  and  the  governor  approve. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  35. 

§  1476.  RETIRED  OFFICERS  OF.  Upon  graduating  or  retiring  from  the 
university,  such  officers  may  resign  their  commissions  or  hold  the  same  as 
retired  officers  of  the  university  cadets,  liable  to  be  called  into  service  by  the 
governor  in  case  of  war,  invasion,  insurrection,  or  rebellion. 

History:    Enacted  March  12,  1872. 

§  1477.  REPORT  OF  MILITARY  INSTRUCTOR.  The  military  instructor 
must  make  quarterly  reports  to  the  adjutant-general  of  the  state,  showing  the 
number,  discipline,  and  equipments  of  the  cadets. 

History:    Enacted  March  12,  1872. 


Ck.  I,  art.  Til.]  HASTINGS  COLLEGE  OF  LAW— OFFICERS,  ETC.  f  g  1478-1481 

[A  new  article  is  hereby  added  to  Chapter  I  of  Title  III  of  Part  III  of  the  Political  Code, 
to  be  known  as  Article  VII,  and  to  read  as  follows:] 


AETICLE  VH. 

HASTING8  COLLEGE  OF  LAW. 

1 1478.  Officers  and  their  appointment. 

f  1479.  Affiliation  of,  with  university. 

f  1480.  Granting  and  issuing  of  diplomas. 

1 1481.  Booms  and  halls  for  use  of  the  students  and  directors. 

1 1482.  The  dean. 

1 1483.  Rights  of  students  under  their  diplomas. 
f  1484.  Appropriations  to  be  made. 

1 1485.    Purposes  of  the  college. 

§  1486.    Founders — Professorships. 

1 1486a.  Powers  and  duties  of  directors. 

1 1486b.  Use  of  the  law  library. 

1 1486c.  Payments  to  be  made  in  case  of  failure  of  appropriations,  etc 

f  1486d.  The  president  of  the  board. 

§1478.  OFFICERS  AND  THEIR  APPOINTMENT.  The  law  college 
founded  and  established  by  S.  C.  Hastings  shall  forever  be  known  and  desig- 
nated as  the  Hastings  College  of  Law.  Its  officers  are  a  dean,  registrar,  and 
eight  directors.  Whenever  any  vacancy  occurs  in  the  board  of  directors,  they 
must  fill  the  same  from  the  members  of  the  Bar  Association  of  San  Francisco 
or  otherwise;  but  such  vacancies  must  be  so  filled  that  one  of  such  directors 
shall  be  an  heir  or  representative  of  said  Hastings.  The  dean  and  registrar  are 
appointed  by  the  directors. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  629, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77. 

§1479.    AFFILIATION  OF,  WITH  UNIVERSITY.    Such  college  is  affiliated 

with  the  university  of  the  state,  and  is  the  law  department  thereof. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  629, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77. 

§1480.  GRANTING  AND  ISSUING  DIPLOMAS.  The  faculty  of  the 
university  must  grant,  and  the  president  must  sign  and  issue,  diplomas  to  the 
students  of  the  college. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  629, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77. 

§  1481.  ROOMS  AND  HALLS  FOR  USE  OF  THE  STUDENTS  AND  DI- 
RECTORS. There  must  be  set  apart  for  the  use  of  the  students  of  the  college, 
some  room  or  suitable  hall  at  the  university,  and  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  is  authorized  to  supply  a  suitable  hall 
therein  for  the  students  and  directors. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  629, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77. 
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§  1482.    THE  DEAN.    The  dean  of  the  college  is  ex  officio  of  the  faculty  of 
the  university,  to  be  designated  as  such  by  the  directors  of  the  college. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77. 

§1483.    RIGHTS  OF  STUDENTS  UNDER  THER  DIPLOMAS.  [Repealed.] 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77 ;  repealed  May  23, 1917,  Stats,  and 
Amdts.  1917,  p.  880.    In  effect  July  27,  1917. 

§  1484.    APPROPRIATIONS  TO  BE  MADE.    The  sum  of  seven  per  cent 

per  annum  upon  one  hundred. thousand  dollars  must  be  appropriated  by  the 

state  and  paid  in  two  semi-annual  payments  to  the  directors  of  the  college. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1485.    PURPOSES  OF  THE  COLLEGE.    The  business  of  the  college  is  to 

afford  facilities  for  the  acquisition  of  legal  learning  in  all  branches  of  the  law, 

and  to  this  end  it  must  establish  a  curriculum  of  studies  and  must  matriculate 

students  who  may  reside  at  the  university  of  the  state,  as  well  as  students 

residing  in  other  parts  thereof. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1486.  FOUNDERS— PROFESSORSHIPS.  Professorships  may  be  estab- 
lished in  the  name  of  any  founder  thereof,  who  pays  to  the  directors  the  sum 
of  thirty  thousand  dollars. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1486a.    POWERS  AND  DUTIES  OF  DIRECTORS.    All  the  business  of 

the  college  must  be  managed  by  the  directors  without  compensation.     The 

acting  officers,  including  the  dean  and  registrar,  must  be  appointed  and  may  be 

removed  by  the  directors. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1486b.  USE  OF  THE  LAW  LIBRARY.  The  Law  Library  Association  of 
the  city  and  county  of  San  Francisco  must  grant  to  the  students  the  use  of  its 
library  upon  such  terms  and  conditions  as  it  may  agree  upon  with  the  directors 
of  the  college. 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1486c.  PAYMENTS  TO  BE  MADE  IN  CASE  OF  FAILURE  OF  APPRO- 
PRIATIONS,  ETC.  If  the  state  fails  to  pay  to  the  directors  of  the  college  the 
sum  of  seven  thousand  dollars  per  annum,  as  stipulated  in  section  fourteen 
hundred  and  eighty-four,  or  if  the  college  ceases  to  exist,  the  state  must  pay 
to  the  said  Hastings,  his  heirs  or  legal  representatives,  the  sum  of  one  hundred 
thousand  dollars,  and  all  unexpended  accumulated  interest,  unless  such  failure 
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is  caused  by  mistake  or  accident,  or  the  omission  of  the  legislature  to  make  tjie 

appropriation  at  any  one  session. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  78. 

§  1486cL    THE  PRESIDENT  OF  THE  BOARD.    The  chief  justice  of  the 

supreme  court  of  the  state  is  president  of  the  board  of  directors,  five  of  whom 

constitute  a  quorum  to  transact  all  business. 

History:    Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1900-7,  p.  78. 


[The  following  chapter  is,  for  the  most  part,  a  condensation  from  the  Act  April  4,  1870, 
Stats.  1869-70,  pp.  787-791:] 

CHAPTER  H. 

STATE  NORMAL  SCHOOL. 

f  1487.  Object  of  school. 

1 1488.  Under  control  of  hoard  of  trustees. 

1 1489.  Normal-school  trustees — Powers  and  duties  of* 
f  1490.  Begular  meetings  of  board. 

f  1491.  Special  meetings  of  board. 

1 1492.  Time  and  place  of  meeting  of  joint  board.     [Repealed.] 

1 1493.  Apportionment  of  pupils.    [Repealed.] 

f  1494.  General  qualifications  for  admission  as  pupils. 
§  1495.  Pupils  from  state  at  large. 
f  1496.  Pupils  from  other  states. 

1 1497.  Pupils  to  file  certain  declaration. 

1 1498.  Competitive  examinations  before  county  boards.    [Repealed.] 

1 1499.  Manner  of  examination.     [Repealed.] 

1 1500.  Persons  passing  to  be  admitted  as  pupils,  in  what  order.     [Repealed.] 

1 1501.  President  to  make  annual  report. 

§  1502.  Principal  may  be  permitted  to  attend  county  institutes. 

§  1503.  Normal  diplomas  of  graduation. 

1 1504.  Secretary  and  board  of  trustees.    [Repealed.] 

§  1505.  Duty  of  superintendent  of  public  instruction. 

1 1506.  Biennial  appropriation  to  be  made.    [Repealed.] 

1 1507.  Moneys,  how  expended. 


§1487.    OBJECT  OF  SCHOOL.    The  state  normal  schools  have  for  their 

objects  the  education  of  teachers  for  the  public  schools  of  this  state. 

History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  137. 

properly  sustained  because  the  damages  are 
too  remote.  This  section  vests  in  the  regents 
a  discretion  to  reject  any  and  all  bids.  The 
utmost  that  could  properly  be  pleaded  in 
view  of  the  statute  is  that  the  regents 
might  and  probably  would  have  awarded 
the  contract  to  the  plaintiff  had  Its  telegram 
been  duly  delivered  and  its  lower  bid  pre- 
sented in  time.  The  language  of  the  aver- 
ment can  go  no  farther  and  be  no  stronger 
than  the  language  of  the  code  will  permit, 


lal-aeaool    board    off    common-school 

»e    Const.    1879,    art.    IX,    9  6,    1 
Henning's  General  Laws,  3d  ed.,  p.  lvii. 
1.     Construction— Awarding   contract. — In 

an  action  against  a  telegraph  company  for 
damages  alleged  to  have  *>een  sustained  by 
reason  of  defendant's  neglect  in  falling  to 
deliver  in  time  a  telegram  relating  to  mak- 
ing a  bid  for  furnishings,  because  of  which 
the  contract  was  awarded  to  the  only  other 
bidder  whose  bid  was  higher,  a  demurrer  is 
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and  the  allegation  that  the  regents  "would  have  awarden  the  contract  when  the  statute 

have"  awarded  the  contract  to  the  plaintiff  has  left  them  the  uncontrollable  discretion 

is  but  a  pleader's  opinion,  for  it  can  not  be  to  reject  any  bid. — McQuilkin  v.  Postal  TeL 

said   as  a  legal  certainty   that  they  would  Cable  Co.,  27  CaL  App.  698,  151  Pac.  21. 

§  1488.  UNDER  CONTROL  OF  BOARD  OF  TRUSTEES.  The  state  normal 
schools  shall  be  under  the  management  and  control  of  boards  of  trustees,  consti- 
tuted as  provided  in  section  three  hundred  and  fifty-four  of  the  Political  Code 
of  the  state  of  California. 

History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  137. 


Acts  relating  to  normal  schoola. — See  1  Henning's  General  Laws,  3d  ed.,  pp.  2800  et  seq. 
(title  of  the  particular  normal  school). 

§1489.    NORMAL-SCHOOL  TRUSTEES.     POWERS  AND  DUTIES  OF. 

The  powers  and  duties  of  each  board  of  trustees  of  the  state  normal  schools  of 
California  are  as  follows : 

1.  To  prescribe  rules  for  their  government  and  the  government  of  the  school; 

2.  To  prescribe  rules  for  the  reports  of  officers  and  teachers  of  the  school  and 
for  visiting  other  schools  and  institutions ; 

3.  To  provide  for  the  purchase  of  school  apparatus,  furniture,  equipment, 
stationery,  and  text-books  for  the  use  of  students ; 

4.  To  establish  at  their  discretion,  and  maintain  model  and  training  schools 
of  the  primary,  grammar  and  intermediate  grade,  including  the  ninth  year 
grade,  and,  in  their  discretion,  of  the  kindergarten  grade,  and  to  require  the 
students  of  the  normal  schools  to  teach  and  instruct  classes  therein ; 

5.  To  establish  at  their  discretion  courses  for  the  training  of  teachers  of 
drawing,  music,  physical  culture,  and  commercial,  technical,  or  industrial  sub- 
jects in  the  elementary  and  secondary  schools  of  the  state  and  upon  the  satis- 
factory completion  of  these  courses  to  grant  diplomas  of  graduation  therefrom; 

6.  To  elect  the  president  of  the  school,  who  shall  be  ex-officio  secretary  of 
the  board,  and  an  assistant  secretary  who  shall  receive  such  salary  as  may  be 
allowed  by  the  board ;  and  to  elect  the  teachers,  upon  their  nomination  by  the 
president  of  the  school,  fix  their  salaries,  and  prescribe  their  duties ;  provided, 
that  after  the  president  or  a  teacher  has  served  successfully  and  acceptably  in 
the  school  for  the  period  of  two  years  prior  to  or  after  the  passage  of  this  act, 
his  or  her  appointment  thereafter  may,  at  the  discretion  of  the  board  of 
trustees,  be  made  for  a  term  not  to  exceed  four  years,  unless  removed  for 
cause;  and  provided,  further,  that  in  case  a  teacher  employed  in  a  California 
state  normal  school  is  engaged  to  instruct  in  normal  extension  work,  evening 
work,  special  Saturday  work,  or  summer  school  work,  he  may  receive  such 
additional  compensation  for  the  same  as  may  be  agreed  upon  by  the  employing 
board  of  trustees ; 

7.  To  control  and  expend  all  moneys  appropriated  for  the  support  and 
maintenance  of  the  school,  and  all  moneys  received  for  tuition  or  donations; 

8.  To  cause  a  record  of-  all  their  proceedings  to  be  kept,  which  shall  be  open 
to  public  inspection  at  the  school ; 

9.  To  keep  open  to  public  inspection  an  account  of  receipts  and  expenditures; 

10.  To  annually  report  to  the  state  superintendent  of  public  instruction  a 
statement  of  their  transactions,  and  of  all  matters  pertaining  to  the  school*. 
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11.  To  transmit  with  such  report  a  copy  of  the  president's  annual  report; 

12.  To  revoke  any  diploma  by  them  granted,  on  receiving  satisfactory 
evidence  that  the  holder  thereof  is  addicted  to  drunkenness,  is  guilty  of  gross 
immorality,  or  is  reputedly  dishonest  in  his  dealings,  or  is  guilty  of  persistent 
defiance  of,  and  refusal  to  obey  the  laws  regulating  the  duties  of  teachers; 
provided,  that  such  person  shall  have  at  least  thirty  days'  previous  notice  of 
such  contemplated  action,  and  shall,  if  he  asks  it,  be  heard  in  his  own  defense ; 

13.  On  recommendation  of  the  faculty  and  president  of  the  school,  to  exclude 
students,  who,  because  of  poor  scholarship  or  other  evidences  of  unfitness,  are 
judged  incapable  of  becoming  successful  teachers  in  the  public  schools  of  the 
state; 

14.  To  establish  and  maintain  courses  of  study  only  in  accordance  with  the 
rules  and  regulations  prescribed  by  the  state  board  of  education  as  provided 
in  section  one  thousand  five  hundred  nineteen  of  the  Political  Code ; 

15.  To  detail  one  or  more  regular  teachers  of  the  normal  school  or  normal- 
school  extension  service  in  the  rural  schools  of  the  state  and  to  pay  the  salary 
and  transportation  expenses  of  any  such  teacher ;  provided,  -that  the  normal- 
school  extension  service  in  any  county  shall  be  given  only  with  the  approval 
of  the  county  superintendent  of  schools.  Such  normal-school  extension  service 
may  include  a  special  study  of  rural  school  conditions  and  problems,  and 
supervision  and  instruction  of  classes  in  the  rural  schools. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  75;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  137; 
March  20,  1897,  Stats,  and  Amdts.  1897,  p.  234;  March  8,  1899,  Stats, 
and  Amdts.  1899,  p.  77;  February  28,  1905,  Stats,  and  Amdts.  1905, 
p.  25;  June  13,  1913,  Stats,  and  Amdts.  1913,  p.  809;  May  22,  1915,  Stats. 
and  Amdts.  1915,  p.  759;  May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1651. 
In  effect  July  30, 1917. 

EULES  OF  ADMISSION.  »«y  be  admitted  is  placed  by  statute,  and 

1.  Admission  of  students.  there  ls  no  1,mlt  to  number  of  efforts  quali- 

2.  Appellate  jurisdiction— In  matter  of  re-      fied   Person   may   make   to   flt   himself   for 

fusal  to  admit  students  teaching  by  taking  this  normal  course,  and 

3.  No  limit  to  times  of  admission.  «"'•  *■  *°  ™?xi™"m  **«  "mlt-7:*Iller  v' 
4,5.  Bales  of  local  and  joint  board— Conflict.      Da,ley'  136  Cal-  212'  217»  68  Pac-  1029- 

1.  AdmUalon  of  student  Is  not  within  4«  **«'*■  of  local  and  Joint  board— Con- 
Jurisdiction  of  joint  board.  Trial  and  gov-  Met,— Local  board  can  make  no  rules  under 
eminent  of  each  school  ls  left  with  its  local  Power  given  to  Joint  board.  They  can 
board.  It  is  only  matters  of  general  con-  make  only  sucn  regulations  as  may  reason- 
cern  needing  adjustment  which  it  ls  In-  ably  De  sald  to  b«  rules  *<>r  their  govern- 
tftnded  Joint  board  shall  arbitrate.— Miller  ment  and  government  of  school  not  incon- 
v.  Dailey,  136  Cal.  212,  215,  68  Pac.  1029.  sistent     with    specific    powers    given    Joint 

*.     Appellate   Jurisdiction  —  In   matter  of  board.— Miller  v.   Dailey,    186   Cal.    212,   218, 

refaaal  to  admit  student  to  one  of  schools  68  Pac-   1029- 

is  not  vested  in  joint  board,  and  party  re-  6.     Local  board  can  not  set  up  arbitrary 

fused  admission  is  not  called  upon  to  appeal  standard   of  its   own   either  as  to  standard 

to  joint  board  before  he  resorts  to  courts. —  of  admission,  studies  to  be  pursued,  or  time 

Miller  v.  Dailey,  136  Cal.   212,   216,   68   Pac.  or  standard  for  graduation,  for  these  pow- 

1029.  ers    are    conferred    on    Joint    board. — Miller 

3.     Ho  limit  aa  to  nnmber  of  tlmea  person  v.  Dailey,  136  Cal.  212,  218,  68  Pac.  1029. 

§  1480.  REGULAR  MEETINGS  OF  BOARD.  Each  board  of  trustees  must 
hold  two  regular  meetings  in  each  year,  and  may  hold  special  meetings,  at  the 
call  of  the  secretary,  when  directed  by  the  chairman. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  138. 

471 


•S 1491-1497        QUALIFICATION  OF  PUPILS— DECLARATION  OF  PUPILS.  [Pt.  III. 

§  1491.    SPECIAL  MEETINGS  OF  BOARD.    The  time  and  place  of  regular 

meetings  must  be  fixed  by  the  by-laws  of  the  board.    The  secretary  must  give 

written  notice  of  the  time  and  place  of  special  meetings  to  each  member  of  the 

board.    Each  member  shall  be  allowed  his  expenses  in  attending  the  meetings 

of  the  board,  the  bills  to  be  audited  the  same  as  any  bills  for  the  maintenance  of 

the  school. 

History:  Enacted  March  12,  1872;  amended  March  16,  1887,  Stats, 
and  Amdts.  1886-7,  p.  138;  March  29,  1897,  Stats,  and  Amdts.  1897,  p. 
235. 

§1492.    TIME  AND  PLACE  OF  MEETING  OF  JOINT  BOARD.  [Repealed.] 

History:  Enacted  March  11,  1872;  amended  March  16,  1887,  Stats, 
and  Amdts.  1886-7,  p.  138;  March  29,  1897,  Stats,  and  Amdts.  1897,  p. 
235;  March  8,  1899,  Stats,  and  Amdts.  1899,  p.  78;  March  16,  1903,  Stats, 
and  Amdts.  1903,  p.  161;  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  248; 
repealed  May  22, 1915,  Stats,  and  Amdts.  1915,  p.  758.  In  effect  August 
8, 1915. 

§1493.    APPORTIONMENT  OF  PUPILS.     [Repealed] 

History:.  Enacted  March  12,  1872;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  79. 

§1494.    GENERAL  QUALIFICATIONS  FOR  ADMISSION  AS  PUPILS. 

Every  person  admitted  as  a  pupil  to  the  normal  school  course  must  be : 

1.  Of  good  moral  character. 

2.  Of  sixteen  years  of  age. 

3.  Of  that  class  of  persons  who,  if  of  a  proper  age,  would  be  admitted  in  the, 
public  schools  of  this  state  without  restriction. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  76. 

§1495.    PUPILS  FROM  STATE  AT  LARGE.     Teachers  holding  valid 

certificates  to  teach  in  any  county  in  this  state,  may  be  admitted  to  any  state 

normal  school  in  the  state. 

History:  Enacted  March  12,  1872;  amended  March  29,  1897,  Stats, 
and  Amdts.  1897,  p.  236. 

§1496.    PUPILS  FROM  OTHER  STATES.    Persons  resident  of  another 

state  may  be  admitted  upon  letters  of  recommendation  from  the  governor  or 

superintendent  of  schools  thereof. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  77. 

§  1497.  PUPILS  TO  FILE  CERTAIN  DECLARATION.  Every  person 
making  application  for  admission  as  a  pupil  to  the  normal  school  must,  at  the 
time  of  making  such  application,  file  with  the  president  of  the  school  a  declara- 
tion that  he  enters  the  school  to  fit  himself  for  teaching,  and  that  it  is  his 
intention  to  engage  in  teaching  in  the  public  schools  of  this  state,  or  in  the 
state  or  territory  where  the  applicant  resides. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  77 ;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  236. 
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§  1498.    COMPETITIVE  EXAMINATIONS  BEFORE  COUNTY  BOARDS. 

[Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  79. 

§  1499.    MANNER  OF  EXAMINATION.     [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  80,  1874,  Code 
Amdts.  1873-4,  p.  79. 

§  1600.    PERSONS  PASSING  TO  BE  ADMITTED  AS  PUPILS,  IN  WHAT 

ORDER.     [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  80,  1874,  Code 
Amdts.  1873-4,  p.  79. 

§  1501.    PRESIDENT  TO  MAKE  ANNUAL  REPORT.    The  president  of 

each  state  normal  school  must  make  a  detailed  annual  report  to  the  board  of 

trustees,  with  a  catalogue  of  the  pupils,  and  such  other  particulars  as  the  board 

may  require  or  he  may  think  useful. 

History:    Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  138;  March  29, 1897,  Stats,  and  Amdts.  1897,  p.  236. 

§1502.    PRINCIPAL   MAY    BE    PERMITTED   TO   ATTEND    COUNTY 

INSTITUTES.    The  board  of  trustees  of  any  normal  school  or  its  executive 

committee,  may  grant  permission  to  the  principal  or  any  teacher  of  such  school 

to  attend  any  county  institute,  and  give  instruction  on  subjects  relating*  to 

education  in  the  public  schools. 

History:    Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  302. 

§1503.  NORMAL  DIPLOMAS  OF  GRADUATION.  (1)  The  board  of 
trustees  of  each  state  normal  school,  upon  the  recommendation  of  the  faculty, 
may  issue  to  those  pupils  who  worthily  complete  the  full  course  of  study  and 
training  prescribed,  diplomas  of  graduation,  either  from  the  normal  depart- 
ment or  the  kindergarten  department,  or  both. 

[Diplomas  entitle  to  what.]  (2)  Such  diploma  from  the  normal  department 
shall  entitle  the  holder  thereof  to  a  certificate  corresponding  in  grade  to  the 
grade  of  the  diploma  from  any  county,  or  city  and  county,  board  of  education 
in  the  state.  One  from  the  kindergarten  department  shall  entitle  the  holder 
to  a  certificate  to  teach  in  any  kindergarten  class  of  any  primary  school  in  the 
state. 

[Recommendation  from  city  or  county  boards  of  education.]  (3)  When- 
ever any  county,  or  city  and  county,  board  of  education  shall  present  to  the 
state  board  of  education  a  recommendation  showing  that  the  holder  of  a 
normal  school  diploma  from  the  normal  department  of  any  state  normal  school 
of  the  state  of  California,  or  of  a  diploma  from  any  other  normal  school,  that  the 
state  board  of  education  shall  declare  to  be  equivalent  to  a  diploma  from 
the  normal  department  of  a  state  normal  school  of  this  state,  has  had  a  success- 
ful experience  of  two  years  in  the  public  schools  of  this  state,  subsequent  to  the 
granting  of  such  diploma,  the  state  board  of  education  shall  grant  to  the  holder 
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thereof  a  document  signed  by  the  president  and  secretary  of  the  state  board, 
showing  such  fact. 

[Diploma  and  accompanying  document.]  The  said  diploma,  accompanied  by 
said  document  of  the  state  board  attached  thereto,  shall  become  a  permanent 
certificate  of  qualification  to  teach  in  any  primary  or  grammar  school  in  the 
state,  valid  until  such  time  as  the  said  diploma  may  be  revoked,  as  provided 
in  section  fourteen  hundred  and  eighty-nine  of  this  code,  or  until  such  time  as 
the  document  issued  by  the  state  board,  as  aforesaid,  may  be  revoked  or  sus- 
pended as  provided  in  subdivision  five  of  section  fifteen  hundred  and  twenty- 
one  of  this  code. 

[Effect  of  diploma  and  document.]  (4)  Upon  presentation  of  the  diploma 
and  document  referred  to  in  subdivision  three  of  this  section  to  any  county,  or 
city  and  county,  superintendent  of  schools,  said  superintendent  shall  record 
the  name  of  the  holder  thereof  in  a  book  provided  for  that  purpose  in  his  office, 
and  the  holder  thereof  shall  henceforth  be  absolved  from  the  requirement  of 
subdivision  one  of  section  sixteen  hundred  and  ninety-six  of  this  code. 

[Diploma  and  university  document.]  (5)  Said  diploma  of  graduation  from 
any  state  normal  school  in  this  state,  when  accompanied  by  a  document  granted 
by  the  faculty  of  the  state  university  on  or  before  the  thirtieth  day  of  June, 
nineteen  hundred  and  three,  showing  that  the  holder  of  such  diploma  has 
successfully  completed  the  course  of  instruction  in  said  university  prescribed 
for  students  who  are  graduates  of  a  normal  school  of  this  state,  shall  entitle 
suQh  holder  to  a  high  school  certificate  authorizing  the  holder  to  teach  in  any 
grammar  and  primary  school,  and  in  any  high  school  in  this  state. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  77;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  pp. 
138-139;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  267;  March  29, 
1897,  Stats,  and  Amdts.  1897,  pp.  236-237;  March  23,  1901,  Stats,  and 
Amdts.  1900-1,  p.  667. 

1.    Construction     of     section— ProrUlon*  gard  it. — Mitchell  v.  Winnek,   117  Cal.   520, 

mandatory. — Legislature       may       prescribe  528,  49  Pac.  579;  Kemble  vs.  McPhaill,  128 

rules    by    which    qualifications    of    teachers  Cal.  444,  448,  60  Pac.  1098. 
shall    be    determined,    and    when    It    pre- 

acribes    that    graduate,    of    state    normal  _?!!t,"~?"  .°.',t£"£,?— **  °*  •*—«"• 


school  are  entitled  to  certificates  such  pro- 
vision is  mandatory,  and  county  boards  of  8t«te     »©ard    •*    •*«©mtto«.  —  See,    post 


—See,    post.    89 1771-1775. 
State     board 

education  may  not,  by  rule  adopted,  disre-       98  1517  et  teg. 

§  1504.    SECRETARY  AND  BOARD  OF  TRUSTEES.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  78;  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  139; 
repealed  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237. 

§1605.    DITTIES  OF  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

[Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  78;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237; 
repealed  May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1419.  In  effect 
July  30,  1917. 

Superintendent    of    public    Instruction. —  See,  post,   99  1682,   1533. 
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MONEYS   OF    NORMAL   SCHOOL— HOW   EXPENDED. 


IS  1506, 1507 


§  1506.    BIENNIAL  APPROPRIATION  TO  BE  MADE.     [Repealed] 

History:  Enacted  March  12,  1872;  repealed  March  15,  1887,  Stats. 
and  Amdta.  1886-7,  p.  139;  March  29,  1897,  Stats,  and  Amdts.  1897, 
p.  237. 

§  1607.    MONEYS,  HOW  EXPENDED.    Each  order  upon  the  controller  of 

state  by  the  board  of  trustees  of  a  state  normal  school  must  be  signed  by  the 

president  of  the  board  and  countersigned  by  the  secretary.    Upon  presentation 

of  the  order  aforesaid,  signed  and  countersigned  as  aforesaid,  the  controller 

of  state  must  draw  his  warrant  upon  the  state  treasurer  in  favor  of  the  board 

of  trustees  for  any  moneys  or  any  part  thereof,  appropriated  and  set  apart  for 

the  support  of  the  normal  school,  and  the  treasurer  must  pay  such  warrants 

on  presentation. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  78;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  139. 


CHAPTER  HI. 

PUBLIC  SCHOOL& 

Article  Z.     State  board  of  education,  |f  1517-1527. 

Superintendent  of  public  instruction,  §f  1532-1534. 

School  superintendents,  f  f  1542-1553. 
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ff  1017,1518  STATE  BOARD  OF  EDUCATION— APPOINTMENT  OF.  [Ft.  III.  Tit.  11L 

RETICLE  I. 

STATE  BOARD  OP  EDUCATION. 

f  1517.    State  board  of  education  created — Appointment  by  governor. 

1 1518.    Meeting  and  organization  of  board. 

1 1518a.  Annual  meeting  regarding  normal  schools. 

§  1519.    Powers  and  duties  of  board. 

§  1519a.  Same 

§  1519b.  Compile  text-books. 

1 1519c.  State  school-book  fund. 

§  1519d.  Order  for  text-books  from  head  of  state  institution. 

1 1520.  Commissioner  of  elementary  schools — Visits  to  elementary  schools* 

1 1521.  Compensation. 

§  1522.    Traveling  expenses  of.     [Repealed.] 

||  1523-1526.     [No  such  sections.] 

1 1527.    Preference  given  to  text-books  written,  etc.,  in  California. 

§  1517.  STATE  BOARD  OF  EDUCATION  CREATED.  APPOINTMENT 
BY  GOVERNOR.  There  is  hereby  created  a  state  board  of  education  to  con- 
sist of  seven  members,  who  shall  be  appointed  by  the  governor  and  shall  hold 
office  for  a  term  of  four  years ;  provided,  that  those  members  first  appointed 
hereunder  shall  be  appointed  within  thirty  days  after  the  taking  effect  of  this 
act ;  one  shall  be  appointed  to  serve  for  a  term  of  one  year ;  two  for  a  term  of 
two  years ;  two  for  a  term  of  three  years ;  and  two  for  a  term  of  four  years. 
Thereafter,  all  appointments  shall  be  for  a  term  of  four  years. 

{Vacancies.]  Should  any  vacancy  occur,  such  vacancy  shall  be  filled  by 
appointment  by  the  governor,  the  person  so  appointed  to  hold  office  only  for 
the  balance  of  the  period  of  time  that  his  predecessor  in  office  would  have  held 
had  no  vacancy  occurred. 

[Ineligible  to  what  other  positions.]     No  appointive  member  of  the  state 

board  shall  during  his  term  of  office  hold  any  salaried  educational  position. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  28;  March  15,  1889,  Stats,  and  Amdts. 
1889,  p.  178;  June  6,  1913,  Stats,  and  Amdts.  1913,  p.  659.  In  effect 
August  10,  1913. 

§  1518.  MEETING  AND  ORGANIZATION  OF  BOARD.  The  superintend- 
ent of  public  instruction  shall  within  thirty  days  after  the  appointment  of  the 
state  board  of  education,  as  provided  for  in  section  one  thousand  five  hundred 
seventeen  of  the  Political  Code,  call  a  meeting  of  such  board  in  his  office  and 
said  board  shall  organize  by  electing  one  of  its  members  president. 

At  the  first  meeting  following  any  change  in  the  membership  of  the  board, 
said  board  shall  again  organize  in  accordance  with  the  above  provision. 

{Superintendent  of  public  instruction,  secretary.]  The  superintendent  of 
public  instruction  shall  be  secretary  and  shall  act  as  executive  officer  of  the 
board ;  he  shall  have  charge  of  all  its  correspondence  and  shall  keep  a  record 
of  all  its  proceedings.  It  shall  be  the  duty  of  the  state  board  of  education  to 
determine  all  questions  of  policy ;  it  shall  be  the  duty  of  the  superintendent  of 
public  instruction  to  execute,  under  direction  of  the  board,  the  policies  which 
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have  been  decided  upon,  and  to  direct,  under  such  general  rules  and  regulations 
as  the  state  board  of  education  may  adopt,  the  work  of  all  assistant  superin- 
tendents of  public  instruction,  and  such  other  appointees  and  employees  of  the 
board  as  may  be  provided  by  law. 

The  board  shall  meet  every  three  months  at  such  times  as  it  may  by  resolu- 
tion determine,  and  special  meetings  may  be  called  by  the  president.  Upon 
the  request  of  any  two  members  in  writing,  the  secretary  shall  call  a  special 
meeting.  Notice  of  each  meeting  shall  be  given  by  the  secretary  by  registered 
mail  to  each  member  of  the  board  at  least  ten  days  prior  to  the  time  of  any 
meeting,  unless  notice  of  such  meeting  is  waived  in  writing  by  all  members  of 
the  board.  The  concurrence  of  a  majority  of  all  the  members  of  the  state 
board  shall  be  necessary  to  the  validity  of  any  of  its  acts. 

History:  Enacted  March  12,  1872;  amended  June  6,  1913,  Stats,  and 
Amdts.  1918,  p.  659;  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  751. 
In  effect  August  8,  1915. 

§  1518a.  ANNUAL  MEETING  REGARDING  NORMAL  SCHOOLS.  Annu- 
ally, at  such  times  as  may  be  determined  by  the  rules  of  the  board,  a  meeting 
shall  be  held  to  consider  and  act  upon  matters  pertaining  to  the  several  normal 
schools  of  the  state.  To  such  meeting,  to  submit  and  discuss  matters  affecting 
the  several  normal  schools  of  the  state,  each  normal  school  may  send  the  presi- 
dent of  the  school.  The  actual  and  necessary  expenses  incurred  by  such  officials 
in  attending  such  meeting  may  be  audited  and  paid  in  the  same  manner  as  are 
other  bills  for  the  maintenance  of  the  normal  school. 

History:  Enactment  approved  May  22,  1915,  Stats,  and  Amdts.  1915, 
p.  751.    In  effect  August  8,  1915. 

§  1519.  POWERS  AND  DUTIES  OF  BOARD.  The  state  board  of  education 
shall  have  power  and  it  shall  be  its  duty : 

First.  [Adopt  rules.]  To  adopt  rules  and  regulations  not  inconsistent  with 
the  laws  of  this  state  for  its  own  government,  for  the  government  of  its  ap- 
pointees and  employees,  for  the  government  of  the  day  and  evening  elementary 
schools,  the  day  and  evening  secondary  schools,  the  technical  and  vocational 
schools  of  the  state,  for  the  government  of  the  several  normal  schools  of  the 
state  as  hereinafter  provided,  and  for  the  government  of  such  other  schools, 
excepting  the  University  of  California,  as  may  receive  in  whole  or  in  part 
financial  support  from  the  state.  Such  rules  and  regulations  shall  be  published 
for  distribution  as  soon  as  practicable  after  adoption. 

[Rules  for  normal  schools.]  At  the  joint  meeting  of  this  board  and  the  repre- 
sentatives of  the  normal  schools  of  the  state  provided  for  in  section  one  thou- 
sand five  hundred  eighteen  a  of  the  Political  Code,  matters  affecting  the  normal 
schools  may  be  presented  by  members  of  the  board,  by  the  superintendent  of 
public  instruction  and  the  commissioners  of  education,  and  by  the  representa- 
tives of  the  normal  schools,  and,  after  due  presentation  and  consideration,  the 
board  may  adopt  rules  and  regulations  for  the  government  of  the  normal  schools 
in  the  following  matters : 

(a)  [Standardizing  course  of  instruction.]  The  standardizing,  as  far  as  the 
board  shall  deem  it  wise  and  necessary,  of  the  courses  of  instruction  offered  in 
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the  several  normal  schools  for  the  preparation  of  teachers  for  the  public  schools 
of  the  state. 

(b)  [Courses  for  special  teachers.]  The  establishing  and  conducting  in  any 
or  all  of  the  normal  schools  of  the  state  of  such  courses  of  instruction  as  shall 
prepare  for  the  public  schools  of  the  state  special  teachers  in  any  or  all  of  the 
subjects  of  drawing,  music,  physical  education,  and  commercial,  technical  or 
industrial  branches. 

(c)  [List  of  text-books.]  The  compiling  and  publishing  of  a  list  of  text* 
books  for  use  by  the  students  of  the  several  normal  schools  of  the  state ;  pro- 
vided, that  the  state  series  of  text-books  shall  be  used  in  the  grades  and  classes 
for  which  they  are  adapted,  and  that  all  other  regular  text-books  shall  be 
selected  by  the  various  normal  school  authorities  from  said  list. 

(d)  [Standards  of  admission.]  The  prescribing  of  the  standards  of  admis- 
sion for  students  entering  the  normal  schools,  and  the  rules  for  transfer  of 
pupils  from  one  normal  school  to  another;  provided,  that  a  student  for  good 
cause,  may,  upon  recommendation  of  the  president  of  the  school  from  which  he 
seeks  to  be  transferred,  enter  any  other  normal  school  and  without  examinations 
be  admitted  to  classes  corresponding  to  those  in  the  school  which  he  has  left. 

(e)  [Graduation.]  The  determination  of  the  time  and  standards  for  gradu- 
ation from  the  state  normal  schools. 

Second.  [Assistant  superintendents  of  public  instruction.]  To  appoint  three 
assistant  superintendents  of  public  instruction,  who  shall  not  be  subject  to  the 
provisions  of  any  civil  service  law  of  the  state,  and  who  shall  be  known  and 
designated  as  follows : 

(a)  One  commissioner  of  elementary  schools,  who  shall  be  experienced  in 
teaching  in  and  supervising  elementary  schools. 

(b)  One  commissioner  of  secondary  schools,  who  shall  be  experienced  in 
teaching  and  who  has  been  principal  or  supervisor  of  secondary  schools. 

(c)  One  commissioner  of  industrial  and  vocational  education  who  has  had 
experience  as  a  supervisor  of  industrial  or  vocational  education. 

Third.  [Subpoenas  for  witnesses  before  board.]  To  issue  subpoenas  to  com- 
pel the  attendance  of  witnesses  before  the  board  or  any  member  thereof,  in 
the  same  manner  that  any  court  in  this  state  may;  and  whenever  the  testimony 
of  any  witness  upon  any  matter  pending  before  it  is  material,  the  president 
must  cause  the  attendance  of  the  witness  before  such  board,  or  a  member 
thereof,  to  testify  concerning  such  matter,  and  the  board  may  make  a  reason- 
able allowance  therefor,  not  exceeding  the  fees  of  witnesses  in  civil  cases,  which 
must  be  paid  for  out  of  the  appropriation  for  the  contingent  expenses  of  the 
board,  but  in  no  instance  can  an  allowance  be  made  in  favor  of  a  witness  who 
appears  in  behalf  of  a  claimant. 

Fourth.  [Seal.]  To  adopt  and  use,  in  authentication  of  their  acts,  an  official 
seal. 

Fifth.  '[Printing.]  To  have  done  by  the  state  printer,  or  other  officer  having 
the  management  of  the  state  printing,  any  printing  requird  by  it ;  provided,  that 
all  orders  for  printing  shall  first  be  approved  by  the  state  board  of  control. 

Sixth.  [General  duties.]  The  state  board  of  education  shall  study  the  educa- 
tional conditions  and  needs  of  the  state;  shall  make  plans  for  the  improvement 
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of  the  administration  and  efficiency  of  the  public  schools  of  the  state ;  shall 
have  power  to  conduct  educational  investigations  and  shall  employ  educational 
and  business  experts,  within  the  limits  of  its  appropriation  therefor;  shall 
annually  require  reports  as  to  the  activities  of  the  superintendent  of  public 
instruction  and  the  assistant  superintendents,  and  such  other  employees  as  it 
may  direct  to  report,  for  submission  to  the  governor,  and  the  same  shall  submit 
biennially  to  the  governor,  on  or  before  the  fifteenth  day  of  September  next  pre- 
ceding the  regular  session  of  the  legislature,  a  report  of  its  transactions  for  the 
preceding  two  years,  together  with  recommendations  of  its  needs  for  the  coming 
biennium,  and  such  recommendations  as  to  changes  in  laws  or  new  educational 
legislation  as  may  seem  to  it  to  be  necessary. 

Seventh.  [Acting  secretary.]  To  appoint  an  acting  secretary,  who  shall  also 
act  as  executive  officer  of  the  board  in  the  absence  of  the  superintendent  of 
public  instruction  from  his  office  or  in  case  of  his  incapacity  for  duty. 

History:  Original  section,  relating  to  concurrence  of  majority  of 
members,  enacted  March  12, 1872;  repealed  and  present  section  enacted 
June  6,  1913,  Stats,  and  Amdts.  1913,  p.  660;  amended  June  22,  1915, 
Stats,  and  Amdts.  1915.  p.  752;  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  699.    In  effect  July  27,  1917. 

POWERS  AND  DUTIES. 

1.  Aj  to  authority  of  state  board  of  educa- 

tion. 

2.  Local  boards  of  education — Have  selection 

of  text-books. 

3.  Legislative   function — Exercised  by  board 

of  education. 

1.  As  to  authority  of  state  board  of  edn- 
cutloa*— State  board  of  education  has  au- 
thority, under  this  section,  to  adopt  a  mini- 
mum school  day. — San  Francisco  v.  Hyatt* 
U3  CaL  34*.   S49,  125  Pac.   751. 

8ee,  also,  ante,  |  SSS  and  note. 


of  education- 
lection  of  text-books  under  constitution  of 
1879. — People  ex  rel.  Beckwlth  v.  Board  of 
Education,  55  Cal.  331,  335. 

Rales  groTernlnx  adoption  of  text-books. 

— See,  post,  §§1874-1877. 

Sectarian  books  and  teaching-*  prohibited. 

— See,  post,   |  1672. 

ft.  LefflslatiTe  function  —  Exercised  by 
board  of  education  in  adopting;  or  changing* 
text-books.  —  People  ex  rel.  Cochran  v. 
Board  of  Education,  64  Cal.  375,  377. 

See*  post,   1 1374. 


§  1519a.  SAME.  The  state  board  of  education  shall  have  power  and  it 
shall  be  its  duty : 

1.  [Credentials  for  high  school  certificates.]  To  prescribe  by  general  rule 
the  credentials  upon  which  persons  may  be  granted  certificates  to  teach  in  the 
high  schools  of  this  state.  No  credentials  shall  be  prescribed  or  allowed,  unless 
the  same,  in  the  judgment  of  said  board,  are  the  equivalent  of  a  diploma  of 
graduation  from  the  University  of  California,  and  are  satisfactory  evidence  that 
the  holder  thereof  has  taken  an  amount  of  pedagogy  equivalent  to  the  minimum 
amount  of  pedagogy  prescribed  by  the  state  board  of  education  of  this  state, 
and  include  a  recommendation  for  a  high  school  certificate  from  the  faculty  of 
the  institution  in  which  the  pedagogical  work  shall  have  been*  taken. 

2.  [Applicants  without  credentials.]  To  consider  the  cases  of  individual 
applicants  who  have  taught  successfully  for  a  period  of  not  less  than  seventeen 
school  months,  and  who  are  not  possessed  of  the  credentials  prescribed  by  the 
board  under  the  provisions  of  this  section,  and  where  the  evidence  submitted 
by  the  applicant  does  not  satisfy  the  board  it  may,  in  its  discretion,  provide 
for  his  examination.  The  said  board,  in  its  discretion,  may  issue  to  such  appli- 
cants high  school  credentials  upon  which  they  may  be  granted  certificates  to 
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teach  in  the  high  schools  of  the  state.  In  such  special  cases,  the  board  may  take 
cognizance  of  any  adequate  evidence  of  preparation  which  the  applicants  may 
present.  The  standard  of  qualification  in  such  special  cases  shall  not  be  lower 
than  that  represented  by  the  other  credentials  named  by  the  board  under  the 
provisions  of  subdivision  first  of  this  section. 

3.  [Qualifications  for  special  certificates.]  To  establish  and  prescribe  by 
general  regulations  the  qualifications  upon  which  county  boards  of  education 
may  grant  to  any  person  a  special  certificate  to  teach  any  special  subject  or 
subjects  in  such  grades  as  are  mentioned  therein ;  provided,  that  no  qualification 
shall  be  prescribed  for  certification  to  teach  in  any  grade  whatever  a  vocational 
subject  unless  the  candidate  shall  have  had,  as  a  minimum,  three  years'  experi- 
ence as  a  journeyman,  or,  where  this  terminology  does  not  apply,  its  equivalent, 
in  the  vocation  in  which  he  desires  certification. 

3a.  [Credentials  for  attendance  officers.]  To  establish  and  prescribe  by  gen- 
eral regulations  the  qualifications  upon  which  county  or  city  and  county  boards 
of  education  may  grant  to  any  person  a  special  credential  to  serve  as  attend- 
ance officer  or  assistant  attendance  officer. 

4.  [Applicants  without  above  qualifications.]  To  consider  the  cases  of  indi- 
vidual applicants  who  are  not  possessed  of  the  qualifications  prescribed  in  sub- 
division third  of  this  section,  or  in  the  general  regulations  of  the  state  board 
of  education,  and  where  the  evidence  submitted  by  any  applicant  who  meets  the 
academic  requirements  of  the  board  does  not  satisfy  the  board  of  his  knowledge 

.  of  the  special  subject  and  methods  of  teaching  the  same,  it  may,  in  its  discre- 
tion, provide  such  examination  as  it  may  deem  expedient  and  wise.  When  the 
state  board  of  education  is  satisfied  that  any  applicant  possesses  qualifications 
equivalent  to  those  so  specified,  it  may  issue  to  such  applicant  a  state  board 
credential  upon  which  county  boards  of  education  may  grant  to  him  a  special 
certificate  to  teach  such  special  subject  or  subjects  as  are  listed  in  said  creden- 
tial in  such  grades  and  for  such  length  of  time  as  therein  specified. 

4a.  [Applicants  without  credentials  for  kindergarten  certification.]  To  con- 
sider the  cases  of  individual  applicants,  who  are  not  possessed  of  the  credentials 
accredited  by  the  board  of  kindergarten  certification.  When  the  state  board  of 
education  is  satisfied  that  any  applicant  possesses  qualifications  equivalent  to 
those  represented  by  credentials  so  accredited,  it  may  issue  to  such  applicant  a 
state  board  credential  upon  which  county  boards  of  education  may  grant  a 
certificate  to  teach  in  the  kindergartens  of  the  county  and  in  such  other  grades 
as  the  legislature  may  prescribe  by  general  law;  provided,  the  standard  for 
such  special  credential  shall  not  be  lower  than  that  represented  by  credentials 
accredited  by  the  board. 

4b.  [Applicants  for  elementary  school  credentials.]  To  consider  the  case  of 
any  applicant  for  an  elementary  school  credential,  who  is  a  graduate  of  a  nor- 
mal school  or  college,  or  who  holds  a  life  diploma  or  life  certificate  of  another 
state.  When  the  state  board  of  education  is  satisfied  that  any  such  applicant 
possesses  the  qualifications  which  fit  him  for  elementary  school  teaching  as  well 
as  does  graduation  from  a  California  state  normal  school,  it  may  issue  to  such 
applicant  a  state  board  credential  upon  which  any  county  board  of  education 
may  grant  to  him  an  elementary  school  certificate. 
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5.  [Life  diplomas.]    To  grant  life  diplomas  for  four  grades,  valid  throughout 
the  state,  as  follows : 

1.  High  school,  authorizing  the  holder  to  teach  in  any  primary  or  grammar 
or  high  school. 

2.  Elementary  school,  authorizing  the  holder  to  teach  in  any  elementary 
school. 

3.  Kindergarten-primary,  authorizing  the  holder  to  teach  in  the  kindergarten 
class  of  any  primary  school. 

4.  Special,  authorizing  the  holder  to  teach  in  any  school  such  special  branches 
and  in  such  grades  as  are  named  in  such  diploma. 

6.  [Qualifications  for  life  diplomas.]  To  issue,  except  as  provided  in  sec- 
tions one  thousand  five  hundred  three  and  one  thousand  seven  hundred  seventy- 
five  of  this  code,  life  diplomat  only  to  such  persons  as  have  held  for  one  year, 
and  still  hold,  a  valid  county,  or  city  and  county,  certificate,  corresponding  in 
grade  to  the  grade  of  diploma  applied  for,  and  who  shall  furnish  satisfactory 
evidence  of  having  had  a  successful  experience  in  teaching  of  at  least  forty- 
eight  months.  Not  less  than  twenty-one  months  of  said  experience  shall  have 
been  in  the  public  schools  of  California.  Every  application  must  be  accom- 
panied to  the  state  board  of  education  by  a  certified  copy  of  a  resolution  adopted 
by  at  least  a  three-fourths  vote  of  all  the  members  composing  a  county,  or  city 
and  county,  board  of  education,  recommending  that  the  diploma  be  granted,  and 
also  by  an  affidavit  of  the  applicant,  specifically  setting  forth  the  places  in 
which,  and  the  dates  between  which,  said  applicant  has  taught.  The  applica- 
tion for  any  credentials  or  document  mentioned  in  this  chapter  must  be  accom- 
panied by  a  fee  of  two  dollars,  and  in  addition  thereto  each  applicant  permitted 
to  take  an  examination  shall,  before  he  is  so  permitted,  pay  a  fee  of  ten  dollars. 

[Pee.]  Each  applicant  for  a  life  diploma  shall  pay  a  fee  of  three  dollars,  the 
same  to  cover  the  cost  of  the  credential  and  accompanying  portfolio.  All  of  the 
above  fees  must  be  paid  into  the  state  treasury  to  the  credit  of  the  contingent 
fund  of  the  state  board  of  education  and  applied  by  said  board  in  defraying  or 
in  partially  defraying  the  expense  of  investigating  the  qualifications  of  candi- 
dates, issuing  credentials,  documents  or  diplomas,  and  providing  for  the  employ- 
ment of  professional  experts  to  conduct  examinations  for  special  credentials 
and  high  school  credentials,  as  specified  in  subdivisions  second  and  fourth  of 
this  section. 

7.  [Revocation  or  suspension  of  life  diplomas.]  To  revoke  or  suspend  for 
immoral  or  unprofessional  conduct,  or  for  evident  unfitness  for  teaching,  life 
diplomas,  documents  issued  under  the  provisions  of  sections  one  thousand  five 
hundred  three  and  one  thousand  seven  hundred  seventy-five  of  this  code,  or 
credentials  issued  in  accordance  with  the  provisions  of  this  section;  and  to 
adopt  srcich  rules  for  said  revocation  as  they  may  deem  expedient  or  necessary. 

8.  [Commission  of  credentials.]  The  state  board  of  education  is  hereby 
authorized  to  create  a  commission  of  credentials,  to  consist  of  the  superinten- 
dent of  public  instruction,  the  commissioner  of  elementary  schools,  the  com- 
missioner of  secondary  schools  and  the  commissioner  of  industrial  and  voca- 
tional education.  This  commission,  when  directed  by  the  board,  shall  have 
authority  to  review  the  cases  of  applicants  for  any  of  the  credentials  specified 
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in  subdivisions  second,  third  a,  fourth,  fourth  a  and  fourth  b  of  this  section, 
and  when  said  commission  is  satisfied  that  any  candidate  fully  meets  the 
standard  maintained  by  the  state  board  it  may  issue  the  proper  credentials; 
provided,  that  said  credentials  to  be  valid  must  be  issued  upon  the  regular 
form  used  by  the  state  board  of  education  and  must  be  signed  by  the  secretary 
and  president  of  said  state  board.  The  state  board  of  education  is  further 
authorized  to  assign  to  the  commission  of  credentials  such  duties  relating  to 
life  diplomas,  certificates,  certification,  and  the  accrediting  of  institutions  for 
purposes  of  certification,  as  it  may  see  fit. 

9.  [Provision  for  physical  education.]  The  state  board  of  education  shall 
have  power  and  it  shall  be  its  duty  to  provide  for  the  organization  and  super- 
vision of  courses  in  physical  education  in  the  public  schools  of  this  state  in 
accordance  with  "An  act  to  provide  for  the  organization  and  supervision  of 
courses  in  physical  education  in  the  elementary,  secondary  and  normal  schools 
of  the  state  and  appropriating  ten  thousand  dollars  therefor,"  approved  May  26r 
1917. 

[Appropriation.]  The  sum  of  thirty  thousand  dollars  is  hereby  appropriated 
out  of  any  moneys  belonging  to  the  state  not  otherwise  appropriated  for  the 
use  of  the  state  board  of  education  during  the  seventy-first  and  seventy-second 
fiscal  years  in  carrying  out  the  provisions  of  this  paragraph. 

History:  Original  section,  relating  to  free  text-books  for  state  in- 
stitutions, enacted  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  184; 
amended  into  present  provision  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  701;  amendment  to  present  provision  approved  May  27,  1919,  Stats, 
and  Amdts.  1919,  p.  1214.    in  effect  July  27,  1919. 

§  1519b.  COMPILE  TEXT-BOOKS.  The  state  board  of  education  shall 
have  power  and  it  shall  be  its  duty : 

First.  To  compile  in  whole,  or  in  part,  and  to  manufacture  such  text-books- 
as  are  now  in  use ;  to  compile,  or  cause  to  be  compiled,  and  manufacture  such 
other  additional  text-books  or  books,  as  it  may  deem  necessary  or  proper  for 
use  in  the  elementary  schools  of  the  state,  as  provided  by  section  one  thousand 
six  hundred  sixty-five  of  the  Political  Code ;  to  purchase  books  when  necessary, 
or  lease  plates,  maps,  engravings  or  copyright  matter  for  use  in  manufacturing 
such  text-books ;  contract  for,  or  lease  copyrights  for  use  in  compiling,  printing 
or  publishing  such  books;  to  provide  for  the  payment  of  royalties  or  for  the 
leasing  of  plates  or  making  the  whole  or  any  part  of  a  book,  and  to  do  any  or  all 
things  that  may  be  necessary  for  the  purpose  of  procuring  a  uniform  series  of 
text-books  for  use  in  the  elementary  day  and  evening  schools  of  the  state. 

Second.  [Contract  for  use  of  plates,  etc.]    Whenever  any  plates,  maps,  or 
engravings  of  any  publisher  or  author  are  adopted  for  use,  or  whenever  any 
books  have  been  purchased,  as  hereinbefore  provided,  the  state  board  of  educa- 
tion shall  enter  into  a  contract  for  not  less  than  four  years  nor  more  than  eight 
years  for  the  use  of  the  same  in  the  elementary  day  and  evening  schools  of  the 
state,  and  shall  require  a  good  and  sufficient  bond  of  the  owner  or  owners  of 
such  books,  plates,  maps  or  engravings  under  a  written  guarantee  [y]  that  the- 
same  shall  be  kept  revised  and  free  from  all  errors  and  up  to  date  as  may  be- 
required  by  the  state  board  of  education. 
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Third.  [Copyrights.]  The  state  board  of  education  may  secure  copyrights 
in  the  name  of  the  people  of  the  state  of  California,  to  any  book  that  may  be 
compiled. 

{Uniform  use  of  text-books.]  Whenever  any  one  or  more  of  the  state  text- 
books shall  have  been  compiled  or  purchased,  published  and  adopted,  the  super- 
intendent of  public  instruction,  on  the  order  of  the  state  board  of  education 
shall  issue  an  order  to  all  county,  city,  city  and  county  school  superintendents 
by  sending  notices  by  registered  mail  to  said  superintendents  who  in  turn  shall 
notify  the  secretaries  of  all  boards  of  education  in  the  cities  and  the  clerk  of  the 
board  of  school  trustees  and  the  teacher  or  principal  in  each  school  district, 
requiring  the  uniform  use  of  such  book,  in  the  grades  of  the  elementary  day  and 
evening  schools  for  which  they  have  been  adopted,  and  when  such  order  has 
thus  been  given  and  published,  the  same  shall  remain  in  force  and  effect  for  a 
term  of  not  less  than  four  nor  more  than  eight  years ;  provided,  that  such  order 
for  the  uniform  use  of  such  book,  shall  not  take  effect  until  the  beginning  of  the 
next  fiscal  year ;  namely,  the  first  of  July  next  following  the  issue  of  the  order, 
or  at  such  time  thereafter  as  may  be  fixed  by  the  state  board  of  education ;  pro- 
vided, that  the  book  shall  go  into  use  at  the  beginning  of  a  fiscal  year. 

When  a  book  has  been  adopted,  the  state  board  of  education  shall  enforce 
the  uniform  use  of  such  book,  in  the  elementary  day  and  evening  schools  for 
which  said  book  has  been  adopted. 

Fourth.  [Refusal  to  use  state  text-books.]    Any  teacher,  or  city,  county,  or 
city  and  county  superintendent  of  schools  or  any  board  of  education,  refusing 
or  neglecting  to  use  said  series  of  state  text-books  at  the  time  required  in  the 
last  preceding  subdivision  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  proof  thereof  of  such  refusal  or  neglect,  shall  be  subject  to  a  fine  not 
exceeding  one  hundred  dollars  for  each  offense ;  provided,  that  nothing  herein 
contained  shall  in  any  way  restrict  the  additional  use  of  such  books  as  are  now 
provided  in  section  one  thousand  seven  hundred  twelve  of  the  Political  Code. 
Fifth.  [Duties  of  superintendent  of  state  printing.]    The  superintendent  of 
state  printing  shall  have  supervision  of  all  of  the  mechanical  work  connected 
with  the  printing' of  such  books  as  may  be  compiled  and  adopted  subject  to 
the  approval  of  the  state  board  of  education  or  such  representative  of  the  state 
board  of  education  as  may  be  appointed  to  supervise  such  work.    The  superin- 
tendent of  state  printing  shall  print  and  bind  such  books  in  lots  of  not  less  than 
five  thousand  and  turn  them  over  to  the  state  board  of  education  at  the  ware- 
house, and  receive  payment  therefor  on  the  approval  of  the  items  of  said  cost 
by  the  state  board  of  education  or  the  duly  authorized  agent  of  said  board,  and 
upon  the  approval  of  the  bill  by  the  board  of  control.      He  shall  furnish  one 
copy  of  a  cost-finding  report  showing  items  of  work  and  the  materials  and  the 
exact  cost  of  each  item  for  each  of  said  lot  of  books,  to  the  state  board  of  educa- 
tion, and  one  copy  to  the  board  of  control.    The  superintendent  of  state  print- 
ing shall  on  the  first  day  of  each  month  furnish  to  the  state  board  of  education 
a  detailed  statement  showing  the  name  and  number  -of  books  published  by  him 
during  the  preceding  month,  and  the  number  then  in  course  of  publication. 

Sixth.  [Board  of  education  to  fix  cost  price  of  books.]    On  receiving  a  copy 
of  the  cost-finding  report  and  estimated  cost  of  the  publishing  of  any  book,  the 
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state  board  of  education  thereupon  shall  determine  and  fix  the  cost  price  of  such 
books  by  adding  to  the  cost  of  manufacture,  the  contract  price  to  be  paid  as 
royalty  or  for  the  use  of  plates,  maps,  or  engravings  or  copyrighted  matter,  and 
said  price,  to  which  has  been  added  ten  per  cent  of  such  price  to  cover  overhead 
expense,  shall  be  deemed  to  be  the  whole  cost  of  publication  of  such  book  at 
Sacramento.  The  state  board  of  education  may  provide  for  the  sale  at  not 
less  than  cost  price  of  state  text-books  to  private  schools,  individuals,  or 
dealers  under  such  rules  and  regulations  as  may  be  adopted  by  said  board  uf 
education ;  provided,  that  such  books  be  not  sold  by  dealers  for  more  than  the 
cost  price  at  Sacramento,  plus  the  postage,  packing  and  cartage  on  such  books, 
which  prices  shall  be  established  by  said  board  of  education. 

The  state  board  of  education  may  provide  for  the  disposition  of  such  text- 
books as  are  no  longer  in  a  fit  condition  to  be  used  for  purposes  of  instruction; 
provided,  that  whenever  in  its  judgment  it  would  be  practicable  to  sell  such 
old  text-books  for  use  in  the  manufacture  of  paper  pulp  or  similar  substances, 
the  highest  price  obtainable  shall  be  secured  therefor,  and  the  money  so 
obtained  deposited  in  the  state  school-book  fund. 

Sec.  4.    A  new  section,  to  be  numbered  one  thousand  five  hundred  nineteen  c 

is  hereby  added  to  the  Political  Code,  to  read  as  follows : 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdta.  1917, 
p.  704.    In  effect  July  27,  1917. 

•  • 

§  1519c.     STATE  SCHOOL-BOOK  FUND.     The   appropriation  heretofore 
made,  known  as  the  "text-book  appropriation,' '  shall  be  subject  to  the  draft  of 
the  state  board  of  education  for  necessary  expenses  incurred  by  it  for  office 
supplies,  the  hiring  of  expert  assistants,  and  for  other  necessary  expenses ;  pro- 
vided, that  all  claims  shall  be  presented  to  the  board  of  control  for  its  approval. 
AU  moneys  that  have  been  received  or  may  hereafter  be  received  from  the  sale 
of  said  series  of  state  text-books  to  private  schools  or  to  dealers  or  persons  or 
that  may  be  appropriated  by  the  legislature  for  publishing  said  series  of  state 
text-books,  shall  be  kept  by  the  state  treasurer  in  a  fund  known  as  the  "state 
school-book  fund,"    This  fund  shall  be  subject  to  the  order  of  the  state  board 
of  education  for  all  expenses  incurred  by  the  superintendent  of  printing  for  all 
material,  labor,  and  other  expenses  necessary  for  publishing  state  school  text- 
books, and  for  all  books  purchased,  for  the  cost  of  shipping  free  text-books,  and 
for  iiecessary  employees  in  connection  with  such  shipment  as  may  be  determined 
by  the  state  board  of  education.    All  claims  to  be  drawn,  after  being  certified  by 
the  claimant  and  the  items  approved  by  the  secretary  of  the  state  board  of 
education  shall  be  presented  to  the  board  of  control  for  its  approval,  and  upon 
the  approval  of  said  board  of  control,  the  state  controller  is  hereby  authorize.! 
and  directed  to  draw  his  warrant  on  the  state  treasurer,  who  is  hereby  directed 
to  pay  the  same. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917» 
p.  706.    In  effect  July  27,  1917. 

§  1519d.  ORDER  FOR  TEXTBOOKS  FROM  HEAD  OF  STATE  INSTITU- 
TION. The  president  or  principal  of  any  state  institution,  in  which  instruction 
is  given  in  the  elementary  branches,  may  order  such  state  text-book,  as  may  be 

484 


Ck.m,art.  L]  COMMISSIONER  OF  ELEMENTARY  SCHOOLS.  161620,1521 

used  to  advantage,  for  use  in  said  institution,  on  blanks  supplied  by  the  superin- 
tendent of  public  instruction ;  provided,  such  orders  shall  be  subject  to  revi- 
sion by  said  superintendent  of  public  instruction.  Such  book  shall  be  delivered 
free  of  cost  to  such  institution  on  the  order  of  the  superintendent  of  public 
instruction,  in  the  usual  method  of  shipment. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  707.    In  effect  July  27,  1917. 

§1520.  COMMISSIONER  OF  ELEMENTARY  SCHOOLS.  VISITS  TO 
ELEMENTARY  SCHOOLS.  The  commissioner  of  elementary  schools  shall  visit 
the  elementary  day  and  evening  schools  of  the  several  counties  of  the  state,  and 
investigate  the  course  of  study  adopted  in  such  schools.  He  shall  enforce  the 
use  of  the  state  text-books  and  shall  report  to  the  state  board  of  education  his 
findings,  and  shall  make  such  recommendations  to  the  state  board  of  education 
as  he  may  deem  best,  and  shall  perform  such  other  duties  as  may  be  assigned  by 
the  superintendent  of  public  instruction,  under  the  direction  of  the  state  board 
of  education. 

[Visits  to  secondary  schools.]  The  commissioner  of  secondary  schools  shall 
visit  and  investigate  the  secondary  day  and  evening  schools  of  the  several 
counties  of  the  state.  He  may  recommend  changes  in  the  courses  of  study  and 
shall  investigate  all  contracts  with  text-book  companies  and  see  that  they  com- 
ply with  the  law,  and  shall  perform  such  other  duties  as  may  be  assigned  by  the 
superintendent  of  public  instruction  under  the  direction  of  the  state  board  of 
education. 

[Visits  to  industrial  schools.]    The  commissioner  of  industrial  and  vocational 

education  shall  visit  all  the  schools  receiving  financial  support,  in  whole  or  in 

part,  from  the  state,  in  which  industrial  and  vocational  education  is  given  or 

contemplated.     He  shall  have  power  to  recommend  changes  to  the  various 

boards  governing  such  schools,  and  shall  present  the  state  board  of  education 

a  report  of  the  work  in  such  schools,  and  shall  perform  such  other  duties  as  may 

be  assigned  by  the  superintendent  of  public  instruction  under  the  direction  of 

the  state  board  of  education. 

History:  Original  section,  regulating  meetings  of  board,  enacted 
March  12,  1872;  amended  March  15,  1889,  Stats,  and  Amdts.  1889, 
p.  178;  March  tt,  1893,  Stats,  and  Amdts.  1893,  p.  237;  present  section 
approved  June  6,  1913,  Stats,  and  Amdts.  1913,  p.  666.  In  effect 
August  10,  1913. 

§  1521.  COMPENSATION.  First.  The  members  of  the  state  board  of  edu- 
cation shall  receive  as  compensation  fifteen  dollars  per  day  when  the  board  is 
in  session.  They  shall  also  receive  ten  dollars  per  day  while  engaged  in  com- 
mittee work  at  the  Sacramento  or  Los  Angeles  offices  of  the  board  or  elsewhere 
under  the  direction  of  the  state  board  of  education;  provided,  that  the  total 
amount  of  such  per  diem  for  committee  work,  for  all  members  of  the  board  shall 
not  exceed  two  thousand  five  hundred  dollars  for  any  fiscal  year.  They  shall 
also  receive  their  actual  and  necessary  traveling  expenses. 

Second.  [Salaries,  assistant  superintendents  of  public  instruction.]  Each 
assistant  superintendent  of  public  instruction  provided  for  in  section  one  thou- 
sand five  hundred  nineteen  of  the  Political  Code  shall  receive  a  salary  of  four 
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thousand  dollars  per  annum,  payable  at  the  same  time  and  in  the  same  manner 
as  the  salary  of  state  officers  is  paid.  They  shall  also  receive  their  actual  and 
necessary  traveling  expenses  while  on  official  business. 

Third.  [Clerical  help.]  Within  their  appropriation,  the  state  board  of  edu- 
cation may  appoint  such  clerical  and  other  help  as  may  from  time  to  time  be 
necessary. 

History:  Original  section,  relating  to  powers  and  duties  of  board, 
enacted  March  12,  1872;  amended  March  13,  1874,  Code  Amdts.  1873-4, 
p.  79;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  29;  March  16, 
1889,  Stats,  and  Amdts.  1889,  p.  178;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  150;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  237;  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  p.  668;  March  15,  1909,  Stats,  and 
Amdts.  1909,  p.  393;  present  section  approved  June  6,  1913,  Stats,  and 
Amdts.  1913,  p.  66;  amended  May  19,  1917,  Stats,  and  Amdts.  1917, 
p.  750.    in  effect  July  27,  1917. 

§  1522.    TRAVELING  EXPENSES  OF.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  June  6,  1913,  Stats,  and 
Amdts.  1913,  p.  666.    in  effect  August  10,  1913. 

§§  1523-1526.    [No  such  sections.] 

§  1527.  PREFERENCE  GIVEN  TEXT-BOOKS  WRITTEN,  ETC.  IN  CALI- 
FORNIA. It  shall  he  the  duty  of  any  board  of  education,  school  board,  board 
of  trustees,  official,  officer  or  any  other  person  elected  or  appointed  to  carry  out 
the  provisions  of  the  laws  of  the  state  of  California  relating  to  the  public 
schools  of  said  state  and  vested  with  the  power  of  designating  text-books  to  be 
used  in  the  said  public  schools,  in  so  designating  such  text-books,  unless  other- 
wise provided  by  general  law,  to  give  preference  to  any  text-book  on  any  given 
subject  of  public  instruction  which  is  entirely  written,  compiled,  printed  and 
published  in  the  state  of  California,  to  the  exclusion  of  any  such  text-book 
entirely  or  partly  written,  compiled,  printed  and  published  outside  of  the  state 
of  California ;  provided,  it  shall  appear  to  them  that  such  text-book  so  as  afore- 
said produced  in  the  state  of  California,  shall  be  of  superior  or  equal  educa- 
tional merit  to,  and  can  be  procured  at  the  same  or  less  cost  than  any  such  text- 
book, so  as  aforesaid,  entirely  or  partly  written,  compiled,  printed  and 
published  outside  of  the  state  of  California. 

History:  Enactment  approved  June  13,  1913,  Stats,  and  Amdts* 
1913,  p.  777.    In  effect  August  10,  1913. 
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ARTICLE  II. 

SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

1 1532.  General  duties  of. 

1 1533.  Power  to  call  convention  of  superintendents. 

1 1534.  Orders  for  text-books. 

§  1532.  GENERAL  DITTIES  OF.  It  is  the  duty  of  the  superintendent  of 
public  instruction : 

1.  To  superintend  the  schools  of  this  state. 

2.  [Report  to  governor.]  To  report  to  the  governor,  on  or  before  the  fif- 
teenth day  of  September  preceding  each  regular  session  of  the  legislature,  a 
statement  of  the  condition  of  the  public  elementary  and  secondary  schools,  the 
state  normal  schools  and  other  educational  institutions  supported  in  whole  or 
in  part  by  the  state. 

3.  [Tabular  statements  accompanying  report.]  To  accompany  his  report  with 
tabular  statements,  showing  the  number  attending  public  schools,  and  the 
average  attendance;  the  amount  of  state  school  fund  apportioned,  and  the 
sources  from  which  derived ;  the  amount  raised  by  county,  city  and  county  and 
district  taxes,  or  from  other  sources  of  revenue,  for  school  purposes;  and  the 
amount  expended  for  salaries  of  teachers,  for  building  schoolhouses,  for  dis- 
trict school  libraries,  and  for  incidental  expenses. 

4.  [Apportion  school  funds.]  To  apportion  the  state  school  fund;  and  to 
furnish  an  abstract  of  such  apportionment  to  the  state  controller,  the  state 
board  of  control,  and  to  the  county  and  city  and  county  auditors,  county  and 
city  and  county  treasurers  and  to  the  county  and  city  and  county  school  super- 
intendents of  the  several  counties  of  the  state.  In  apportioning  said  fund  he 
shall  apportion  to  every  county  and  to  every  city  and  county  three  hundred 
fifty  dollars  for  every  teacher  determined  and  assigned  to  it  on  average  daily 
attendance  by  the  county  or  city  and  county  school  superintendent  for  the  next 
preceding  school  year,  as  required  of  the  county  or  city  and  county  school 
superintendent  by  the  provisions  of  section  one  thousand  eight  hundred  fifty- 
eight  of  this  code,  and  after  thus  apportioning  three  hundred  fifty  dollars  on 
teacher  basis,  he  shall  apportion  the  balance  of  the  state  school  fund  to  the 
several  counties  or  cities  and  counties  according  to  their  average  daily  attend- 
ance as  shown  by  the  reports  of  the  county  or  city  and  county  school  superin- 
tendents for  the  next  preceding  school  year. 

5.  [Draw  orders  for  school  funds.]  To  draw  his  order  on  the  controller  in 
favor  of  each  county  or  city  and  county  treasurer  for  school  moneys  appor- 
tioned to  the  county  or  city  and  county. 

6.  [Prepare  blanks.]  To  prepare,  have  printed,  and  furnish  all  officers 
charged  with  the  administration  of  the  laws  relating  to  the  public  schools,  and 
to  teachers,  such  blank  forms  and  books  as  may  be  necessary  to  the  discharge  of 
their  duties,  including  blank  teachers'  certificates  to  be  used  by  county  and  city 
and  county  boards  of  education. 
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7.  [Compile  school  lawB.]  To  have  the  laws  relating  to  the  public  schools 
printed  in  pamphlet  form,  and  to  supply  school  officers  and  school  libraries 
with  one  copy  each. 

8.  [Visit  asylums.]  To  visit  the  several  orphan  asylums  to  which  state  appro- 
priations are  made,  and  examine  into  the  course  of  instruction  therein. 

9.  [Visit  schools.]  To  visit  the  schools  in  the  different  counties,  and  inquire 
into  their  condition ;  and  the  actual  traveling  expenses  thus  incurred,  provided 
that  they  do  not  exceed  one  thousand  eight  hundred  dollars  per  annum,  shall 
be  allowed,  audited  and  paid  out  of  the  general  fund  in  the  same  manner  as 
other  claims  are  audited  and  paid. 

10.  [Authenticate  orders.]  To  authenticate  with  his  official  seal  all  drafts  or 
orders  drawn  by  him,  and  all  papers  and  writings  issued  from  his  office. 

11.  [Bind  documents.]  To  have  bound,  at  the  state  bindery,  all  valuable 
school  reports,  journals,  and  documents  in  his  office,  or  hereafter  received  by 
him. 

12.  [Report  daily  attendance.]  To  report  to  the  controller,  on  or  before  the 
tenth  day  of  September  of  each  year,  the  total  average  daily  attendance  in  the 
elementary  day  and  evening  schools  including  the  special  day  and  evening 
elementary  school  classes,  the  average  daily  attendance  in  the  day  and  evening 
high  schools  including  the  special  day  and  evening  high  school  classes,  as  shown 
by  the  annual  reports  of  the  county  superintendents  of  the  several  counties  on 
file  in  his  office  for  the  school  year  immediately  preceding,  and  the  average 
daily  attendance  of  pupils  upon  each  of  such  part-time  vocational  courses  as 
are  established  and  maintained  by  each  high  school  district  under  the  provi- 
sions of  section  one  thousand  seven  hundred  fifty  c  of  this  code,  and  as  are 
shown  by  these  reports  and  approved  by  the  commissioner  of  vocational  educa- 
tion. 

13.  [Deliver  records  to  successor.]  To  deliver  over,  at  the  expiration  of  his 
term  of  office,  on  demand,  to  his  successor,  all  property,  books,  documents, 
maps,  records,  reports,  and  other  papers  belonging  to  his  office,  or  which  may 
have  been  received  by  him  for  the  use  of  his  office. 

14.  [Inspect  state  normal  schools.]  To  visit  and  inspect  each  state  normal 
school  from  time  to  time,  inquire  into  its  condition  and  management,  require 
such  reports  as  he  may  deem  proper  from  the  teachers  of  the  school  and  exer- 
cise generaj  supervision  over  the  same. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  86;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  29;  March  18,  1887,  Stats,  and  Amdts.  1886-7,  p.  125;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  180;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  152;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  239;  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  180;  March  1,  1907,  Stats,  and  Amdts. 
1907,  p.  71,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  78;  June  13,  1913, 
Stats,  and  Amdts.  1913,  p.  774;  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1417;  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1009.  In  effect  July  25, 
1919. 

1.     "Average  dally  attendance"  refers   to  entitled   to  receive. — See   2   He  lining*  8    Gen- 
attendance  upon  primary  and  grammar,  and  eral  Laws,  3d  ed.,  p.  2885. 

not  high  or  evening,  schools. — Los  Angeles  Election    of    superintendent. — See     Const. 

Co.  v.  Kirk,  148  Cal.  388,  83  Pac.  250.  1879i  art#  IX,  §  2,  1  Henning's  General  " 

Act  allowing  clerk  to  superintendent  of  3d  ed.,  p.  lvi. 
publle  Instruction   and  salary   which   he   la 


i 

i 


Cfc.  Ill,  art.  H.J      ANNUAL  CONVENTION— ORDERS  FOB  BOOKS.        f  g  158S,  15S4 


i 


§  1533.    POWER  TO  CALL  CONVENTION  OF  SUPERINTENDENTS.    He 

shall  have  power  to  call,  annually,  a  convention  of  the  county  and  city  superin- 
tendents, to  assemble  at  such  time  and  place  as  he  shall  deem  most  convenient, 
for  the  discussion  of  questions  pertaining  to  the  supervision  and  administra- 
tion of  the  public  schools,  the  laws  relating  thereto,  and  such  other  subjects 
j  affecting  the  welfare  and  interest  of  the  public  schools  as  shall  properly  be 
brought  before  it.  It  is  hereby  made  the  duty  of  all  county  and  city  superin- 
tendents to  attend  and  take  part  in  the  proceedings  of  such  convention  when  it 
is  called. 

[Expenses.]  The  actual  expenses  of  the  county  superintendents  attending 
the  convention  shall  be  allowed  by  the  board  of  supervisors  and  paid  out  of  the 
general  fund;  the  actual  expenses  of  the  city  superintendents  attending  the 
convention  shall  be  allowed  and  paid  out  of  the  same  fund  as  the  salary  of  such 
city  superintendents  is  paid. 

History:  Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p.  84; 
amended  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  127;  March  20, 
1891,  Stats,  and  Amdts.  1891,  p.  153;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  240;  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  263;  May  8, 
1919,  Stats,  and  Amdts.  1919,  p.  402.     In  effect  July  22,  1919. 

§  1634.    ORDERS  FOB  TEXT-BOOKS.    All  orders  for  text-books  shall  be 
forwarded  to  the  superintendent  of  public  instruction  on  blanks  furnished  by 
him.    He  shall  investigate  such  orders  and  make  necessary  changes  and  for- 
ward the  same  to  the  person  in  charge  of  the  warehouse  and  shipment  of  books 
with  definite  orders  for  shipment.    He  shall  keep  an  accurate  account  of  the 
amount  of  money  received  from  the  sale  of  text-books  for  each  month  and 
report  to  the  controller  on  or  before  the  fifth  of  the  succeeding  month,  the  num- 
ber of  books  sold,  or  distributed,  and  the  amount  of  money  collected  therefor, 
and  shall  pay  such  money  into  the  treasury  to  the  credit  of  the  "school  text- 
book fund."    The  amount  fixed  for  royalty  and  costs  of  plates  or  copyright 
matter  in  favor  of  any  company,  or  individual,  shall  be  presented  by  the  super- 
intendent of  public  instruction  to  the  state  board  of  education  for  its  approval. 
Said  claim  shall  be  paid  quarterly,  in  the  same  manner  as  other  claims  upon  the 
state  treasury,  on  the  approval  of  the  board  of  control. 

On  receiving  orders  from  the  superintendent  of  public  instruction  for  text- 
books the  person  in  charge  of  the  warehouse  and  shipment  of  books  shall  for- 
ward by  freight,  express  or  mail,  as  directed  by  the  superintendent  of  public 
instruction,  to  the  nearest  freight  depot,  express  or  post-office,  in  the  name  of 
the  clerk  of  the  school  district  or  the  city  superintendent  of  schools  in  cities, 
the  number  of  books  called  for  in  said  order. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  706.    In  effect  July  27,  1917. 
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SCHOOL  SUPERINTENDENTS. 

§  1542.  Who  u  eligible.     [Repealed.] 

1 1543.  County  superintendent  of  schools — Duties  of. 

1 1543a.  Interest  to  be  paid  on  unpaid  orders  against  school  districts. 

§  1543b.  Jurisdiction  of  county  superintendent  over  joint  districts. 

§  1544.  Forfeiture  for  failure  to  report. 

§  1545.  May  appoint  teachers  and  open  schools,  when. 

1 1546.  May  direct  repairs,  etc.,  when. 

fi  1547.  Warrants  drawn  by  him.     [Repealed.] 

§  1548.  Office  expenses,  allowed  and  paid  how. 

§  1549.  May  appoint  deputies. 

§  1550.  Compensation  to  deputies  in  cities. 

§  1551.  School  superintendent  to  make  certain  reports. 

fi  1552.  Allowance  of  traveling  expenses. 

S  1553.  School  superintendent,  when  not  to  teach. 

§1542.    WHO  IS  ELIGIBLE.    [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  March  18  and  Marcb  27, 
1874,  Code  Amdts.  1873-4,  pp.  84,  113. 


§1543.    COUNTY  SUPERINTENDENT  OP  SCHOOLS.    DITTIES  OF.    It  is 

the  duty  of  the  superintendent  of  schools  of  each  county : 

First.    To  superintend  the  schools  of  his  county. 

Second.  To  apportion  the  school  moneys  to  each  school  district  as  provided 
in  section  one  thousand  eight  hundred  fifty-eight  of  this  code,  at  least  four 
times  a  year.  For  this  purpose  he  may  require  of  the  county  auditor  a  report 
of  the  amount  of  all  school  moneys  on  hjand  to  the  credit  of  the  several  school 
funds  of  the  county  not  already  apportioned ;  and  it  is  hereby  made  the  duty  of 
the  auditor  to  furnish  such  report  when  so  required ;  and  whenever  an  excess 
of  money  has  accumulated  to  the  credit  of  a  school  district  beyond  a  reasonable 
amount  necessary  to  maintain  a  school  for  eight  months  in  such  district  for  the 
year,  the  superintendent  of  schools  shall  place  said  excess  of  money  to  the 
credit  of  the  unapportioned  school  funds  of  the  county,  and  shall  apportion  the 
same  as  other  school  funds  are  apportioned. 

Third,  (a)  [Requisitions.]  On  the  order  of  the  board  of  school  trustees,  or 
board  of  education  of  any  city  or  town  having  a  board  of  education,  to  draw  his 
requisition  upon  the  county  auditor  for  all  necessary  expenses  against  the 
school  fund  of  any  district.  The  requisitions  must  be  drawn  in  the  order  in 
which  the  orders  therefor  are  filed  in  his  office.  Each  requisition  must  specify 
the  purpose  for  which  it  is  drawn,  but  no  requisition  shall  be  drawn  upon  the 
order  of  the  board  of  school  trustees  or  board  of  education  against  the  funds  of 
any  district  except  the  teachers'  or  janitors'  salaries,  unless  such  order  is 
accompanied  by  an  itemized  bill  showing  the  separate  items,  and  the  price  of 
each,  in  payment  for  which  the  order  is  drawn;  nor  shall  any  requisition  for 
teachers'  or  janitors'  salaries  be  drawn  unless  the  order  shall  state  the  monthly 
salary  of  teacher  or  janitor,  and  name  the  months  for  which  such  salary  is  due. 
Upon  the  receipt  of  such  requisition  the  auditor  shall  draw  his  warrant  upon  the 
county  treasurer  in  favor  of  the  parties  for  the  amount  stated  in  such  requisi- 
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tion.  The  order  of  the  board  of  school  trustees,  or  board  of  education,  shall  be 
made  only  on  the  form  of  blank  approved  by  the  superintendent  of  public 
instruction;  provided,  that  said  blanks  shall  be  printed  and  furnished  to  the 
school  districts  by  the  board  of  supervisors  of  the  respective  counties  of  the 
state,  and  when  signed  by  at  least  two  members  of  the  board  of  trustees,  or  the 
officials  authorized  to  sign  orders  for  the  board  of  education,  shall  be  trans- 
mitted to  the  superintendent,  who  shall,  in  case  he  approve  such  demand, 
indorse  upon  it,  "examined  and  approved,' '  together  with  the  number  and  date 
when  approved,  and  shall,  in  attestation  thereof,  affix  his  signature  thereto,  and 
deliver  the  same  to  the  claimant,  or  his  order,  who  shall  transmit  the  same  to 
the  auditor,  who  shall,  in  case  he  allows  said  demand,  indorse  upon  it " allowed,' ' 
together  with  the  number  and  date  when  allowed,  and  shall,  in  attestation 
thereof,  affix  his  signature  thereto,  and  deliver  the  same  to  the  claimant  and 
make  a  proper  record  thereof  and  charge  against  the  particular  fund  of  the 
particular  district  against  which  such  demand  was  allowed ;  and  said  demand 
when  so  approved  and  signed  by  the  superintendent,  and  when  so  allowed  and 
signed  by  the  auditor,  shall  constitute  the  requisition  on  the  auditor,  and  the 
warrant  on  the  treasury  within  the  meaning  of  this  act ;  and  provided,  further, 
that  the  county  superintendent  of  schools,  after  examining  and  approving  any 
demand,  may  transmit  the  same  directly  to  the  county  auditor,  who  after  allow- 
ing such  demand  shall  return  the  same  to  the  county  superintendent  of  schools, 
who  shall  thereupon  return  said  demand  to  the  governing  board  of  the  school 
district,  which  shall  issue  said  demand  to  the  claimant  or  to  his  order. 

(b)  [Transfer  of  funds  for  pupils  of  intermediate  school  course.]  On  the 
order  of  the  board  of  trustees  or  board  of  education  of  any  elementary  school 
district  located  within,  or  having  the  same  boundaries  as,  a  high-school  district 
which  has  established  an  intermediate  school  course  as  provided  for  in  section 
one  thousand  seven  hundred  fifty  a  of  the  Political  Code,  to  transfer  from  the 
school  funds  of  such  elementary  school  district  to  the  fund  of  the  board  having 
control  of  such  intermediate  school  course,  such  sum  as  may  be  agreed  upon,  as 
provided  in  section  one  thousand  six  hundred  seventeen  d  of  the  Political  Code, 
by  said  board  of  trustees  or  board  of  education  and  said  board  having  control 
of  such  intermediate  school  course,  for  the  tuition  of  pupils  residing  in  such 
elementary  school  district  and  attending  such  intermediate  school  course ;  pro- 
vided, that  all  of  the  funds  so  transferred  shall  be  applied  exclusively  to  the 
support  of  the  grades  of  such  intermediate  school  course  corresponding  to  the 
seventh  and  eighth  grades  of  the  regular  elementary  schools. 

Fourth.  [Register  of  requisitions.]  To  keep,  open  to  the  inspection  of  the 
public,  a  register  of  requisitions,  showing  the  fund  upon  which  the  requisitions 
have  been  drawn,  the  number  thereof,  in  whose  favor,  and  for  what  purpose 
they  were  drawn,  and  also  a  receipt  from  the  person  to  whom  the  requisition 
was  delivered. 

Fifth.  [Examine  schools.]  To  visit  and  examine  each  school  in  his  county  at 
least  once  in  each  year.  For  every  school  not  so  visited  the  board  of  super- 
visors must,  on  proof  thereof,  deduct  ten  dollars  from  his  salary. 

Sixth.  [Teachers'  institutes.]  To  preside  over  teachers'  institutes  held  in 
his  county,  and  to  secure  the  attendance  thereat  of  lecturers  competent  to 
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instruct  in  the  art  of  teaching,  and  to  report  to  the  county  board  of  education 
the  names  of  all  teachers  in  the  county  who  fail  to  attend  regularly  the  sessions 
of  the  institute ;  to  enforce  the  course  of  study,  the  use  of  state  text-books,  and 
of  high-school  text-books  regularly  adopted  by  proper  authority,  and  the  rules 
and  regulations  for  the  examination  of  teachers  prescribed  by  the  proper 
authority. 

Seventh.  [Temporary  certificates.]  When  he  finds  that  the  service  makes  it 
necessary  and  desirable,  to  issue  temporary  certificates  as  follows : 

(a)  A  temporary  kindgergarten  certificate  to  the  holder  of  a  valid  kinder- 
garten certificate  issued  by  a  county  board  of  education  of  California,  or  to  the 
holder  of  a  credential  issued  by  a  school  authorized  by  the  state  board  of  educa- 
tion to  recommend  teachers  for  kindergarten  certificates  in  the  state  of  Cali- 
fornia. 

(b)  A  temporary  elementary  school  certificate  to  the  holder  of  a  valid  county 
certificate  issued  by  a  county  board  of  education  of  California,  or  to  the  holder 
of  a  diploma  issued  by  a  California  state  normal  school  or  other  state  normal 
school  accredited  by  the  state  board  of  education. 

(c)  A  temporary  secondary  school  certificate  to  the  holder  of  a  valid  county 
certificate  of  secondary  grade  granted  by  a  county  board  of  education  of  Cali- 
fornia, or  to  the  holder  of  a  valid  credential  of  secondary  grade  issued  by  a 
university  authorized  by  the  state  board  of  education  to  recommend  candidates 
for  the  high-school  certificate  in  California  or  to  the  holder  of  a  state  board 
high-school  credential. 

(d)  A  temporary  special  certificate  of  elementary  grade  or  of  secondary 
grade  to  the  holder  of  a  special  certificate  of  like  grade  issued  by  a  county 
board  of  education  in  California,  or  to  the  holder  of  a  recommendation  of  like 
grade  in  special  subjects  issued  by  an  institution  authorized  by  the  state  board 
of  education  to  recommend  persons  for  special  certificates  in  the  state  of  Cali- 
fornia, or  to  the  holder  of  a  credential  of  like  grade  in  special  subjects  issued 
by  the  state  board  of  education  of  California;  provided,  that  a  temporary 
special  certificate  may  be  issued  only  in  such  subjects  as  are  listed  in  the  certifi- 
cate, recommendation,  or  credential  upon  which  it  is  granted. 

A  temporary  certificate  issued  between  July  first  and  December  first  shall 
expire  on  the  January  first  following,  and  a  temporary  certificate  when  issued 
between  December  first  and  June  twenty-ninth  shall  expire  on  the  July  first 
following;  provided,  that  no  person  shall  be  entitled  tp  receive  a  temporary 
certificate  more  than  once  in  the  same  county. 

Eighth.  [Preliminary  certificates.]  To  issue  to  persons  in  training  for  the 
teaching  service  "preliminary  certificates' '  of  a  temporary  character  as  follows: 

(a)  Upon  a  recommendation  signed  by  the  president,  principal  or  director  of 
a  California  school  authorized  by  the  state  board  of  education  to  train  teachers 
for  kindergarten  teaching,  a  preliminary  certificate  of  kindergarten  grade 
which  shall  authorize  the  holder  thereof  to  do  cadet-teaching  without  salary 
in  any  kindergarten  school  of  the  county. 

(b)  To  a  person  holding  a  recommendation  from  a  California  state  normal 
school  a  preliminary  certificate  of  elementary  grade  which  shall  authorize  the 
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holder  thereof  to  do  cadet-teaching  without  salary  in  any  subject  in  any  elemen- 
tary school  of  the  county. 

(c)  To  the  holder  of  a  recommendation  from  a  university  in  this  state  author- 
ized by  the  state  board  of  education  to  issue  recommendations  for  high-school 
certificates,  a  preliminary  certificate  of  secondary  grade  which  shall  authorize 
the  holder  thereof  to  do  cadet-teaching  without  salary  in  any  elementary  or 
secondary  school  of  the  county. 

(d)  To  the  holder  of  a  recommendation  from  a  California  institution  author- 
ized by  the  state  board  of  education  to  issue  credentials  for  teachers  of  special 
subjects,  or  to  the  holder  of  a  recommendation  from  the  secretary  of  the  state 
board  of  education,  under  regulations  prescribed  by  said  board,  a  preliminary 
special  certificate  of  elementary  or  secondary  grade  as  specified  in  said  recom- 
mendation. Said  preliminary  special  certificate  shall  authorize  the  holder 
thereof  to  do  cadet-teaching  without  salary  in  the  special  subjects  listed  in  the 
recommendation  upon  which  the  preliminary  certificate  has  been  granted,  in 
any  school  of  like  grade  in  the  county. 

No  such  preliminary  certificate  shall  be  granted  for  a  period  exceeding  two 
years,  nor  shall  the  superintendent  of  schools  collect  a  fee  therefor. 

Ninth.  [Distribute  laws,  etc.]  To  distribute  all  laws,  reports,  circulars, 
instructions,  and  blanks  which  he  may  receive  for  the  use  of  school  officers. 

Tenth.  To  keep  in  his  office  the  reports  of  the  superintendent  of  public 
instruction. 

Eleventh.  [Record  of  acts.]  To  keep  a  record  of  his  official  acts,  and  of  all 
the  proceedings  of  the  county  board  of  education,  including  a  record  of  the 
standing,  in  each  study,  of  all  applicants  examined,  which  shall  be  open  to  the 
inspection  of  any  applicant  or  his  authorized  agent. 

Twelfth.  {Approval  of  plans  for  school-houses.]  Except  in  incorporated 
cities  having  boards  of  education,  to  pass  upon  and  approve  or  reject  all  plans 
for  school-houses.  To  enable  him  to  do  so,  all  boards  of  trustees,  before  adopt- 
ing any  plans  for  school  buildings,  must  submit  the  same  to  the  county  superin- 
tendent for  his  approval. 

Thirteenth.  [Appoint  trustees.]  To  appoint  trustees  to  fill  all  vacancies  in 
elementary  school  districts  as  provided  in  section  one  thousand  five  hundred 
ninety-three  of  the  Political  Code  or  as  may  be  otherwise  provided  by  law ;  to 
appoint  trustees  to  fill  all  vacancies  in  high-school  districts  as  provided  in  sec- 
tion one  thousand  seven  hundred  thirty-one  of  the  Political  Code  or  as  may  be 
otherwise  provided  by  law;  to  appoint  trustees  in  new  elementary  school  dis- 
tricts to  hold  office  until  the  first  day  of  May  next  succeeding  their  appoint- 
ment. In  case  of  the  failure  of  the  board  of  school  trustees  to  appoint  a  clerk 
of  the  district  on  the  proper  date  or  in  case  of  a  vacancy  in  the  position  .of  clerk 
of  the  district,  the  superintendent  shall  appoint  a  member  of  the  board  of  school 
trustees  clerk  of  the  district.  In  case  of  the  failure  of  the  trustees  to  employ  a 
janitor,  as  provided  in  section  one  thousand  six  hundred  seventeen,  subdivision 
seventh,  of  this  code,  he  shall  appoint  a  janitor,  who  shall  be  paid  out  of  the 
school  fund  of  the  district.  Should  the  board  of  school  trustees  of  any  district 
fail  or  refuse  to  issue  an  order  for  the  compensation  of  such  service,  the  super- 
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intendent  is  hereby  authorized  to  issue,  without  such  order,  his  requisition  upon 
the  county  school  fund  apportioned  to  such  district. 

Fourteenth.  [Reports.]  To  make  reports,  when  directed  by  the  superin- 
tendent of  public  instruction,  showing  such  matters  relating  to  the  public 
schools  in  his  county  as  may  be  required  of  him. 

Fifteenth.  [Preaerve  reports.]  To  preserve  carefully  all  reports  of  school 
officers  and  teachers,  and,  at  the  close  of  his  official  term,  deliver  to  his  successor 
all  records,  books,  documents,  and  papers  belonging  to  the  office,  taking  a 
receipt  for  the  same,  which  will  be  filed  in  the  office  of  the  county  clerk. 

Sixteenth.  [Grade  schools.]  The  county  superintendent  shall,  unless  other- 
wise provided  by  law,  in  the  month  of  July  of  each  year  grade  each  school,  and 
a  record  thereof  shall  be  made  in  a  book  to  be  kept  by  the  county  superin- 
tendent in  his  office  for  this  purpose.  And  no  teacher  holding  a  certificate  below 
the  grade  of  said  school  shall  be  employed  to  teach  the  same. 

Seventeenth.  [Contract  for  Indian  children.]  On  the  recommendation  of 
the  county  superintendent  of  schools,  boards  of  school  trustees  and  city  boards 
of  education  are  hereby  empowered  to  enter  into  contract  with  the  national 
government  to  receive  money  from  said  national  government  for  the  Indian 
children  in  attendance  in  the  schools  under  the  jurisdiction  of  said  boards,  in 
addition  to  any  money  that  may  be  appropriated  for  such  schools  by  the  state 
and  the  county.  Any  money  received  on  such  contract  shall  be  transmitted  to 
the  county  superintendent  of  schools  to  be  by  him  paid  into  the  county  treasury 
to  the  credit  of  the  special  school  fund  of  such  school  district.  On  the  receipt 
of  such  money  the  superintendent  shall  notify  the  clerk  of  the  board  of  school 
trustees  of  the  receipt  of  the  money. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  88;  March  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  31;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  38;  March  15,  1887, 
Stats,  and  Amdts.  1887,  p.  127;  March  15,  1889,  Stats,  and  Amdts.  1889, 
p.  181;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  153;  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  240;  March  16,  1905,  Stats,  and  Amdts.  1905, 
p.  528;  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  61,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  80;  March  11,  1909,  Stats,  and  Amdts.  1909,  p. 
290;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1274;  June  13,  1913,  Stats, 
and  Amdts.  1913,  p.  799;  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  746; 
May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1289.     In  effect  July  28,  1917. 

COUNTY  SUPERINTENDENT  OF  III.  Subdivision  2. 

SCHOOLS.  8    School  must  be  within  ^strict. 

L  In  General.  iy#  Subdivision  3. 
II.  Subdivision  1.  9.  Appeal  to  superintendent. 

III.  Subdivision  2.  10. 14.  County  treasury  proper  repository  of 

IV.  Subdivision  3.  all  school  funds. 

I.  In  General.  15.  Counterfeiting  requisition  is  forgery. 

1.  Civil  office  of  profit.  16.  Interested  trustee. 

2.  Construction    of    section    with    section  17.  Moneys — How  drawn. 

1700 — Added  safeguard.  18.  Warrant  of  trustees,  not  negotiable  in- 

3.  Same— "  Allows. ' '  strument. 

4.  Same— Duty  of  auditor— Discretionary,      19'  20-  B*1*™  of  teachers. 

not  merely  ministerial.  I.    GENERALLY. 

II.  Subdivision  1.  _  *•    ? Ml   offlce  of   pro<lt   under    8t*te   to 

_    ..  K  ,  ..        .,      ,  ,,  neld  by   superintendent  of  schools. — Craw- 

5.  "Average  daily  attendance."  ford  v    DunbaFf   62   Cal.   36,    39. 

6.  Apportionment  to  district  within  city.  at     Construction    of  section    witn    seetfos 

7.  Effect  of  apportionment.  1700— <Adde4  saf  canard. — in  construing  see- 
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tlon  1543,  Political  Code,  as  amended  In 
1905,  It  must  be  read  with  section  1700, 
Political  Code,  and  the  fact  that  the  matter 
of  the  allowance  of  a  demand  was  referred 
to  the  auditor  must  be  regarded  as  an  in- 
tended safeguard  to  the  treasury  in  addi- 
tion to  the  allowance  by  the  superintendent 
of  schools. — Cook  v.  Reid,  39  Cal.  App.  453, 
183  Pac.  830. 

«.  Same— "Allow.."— The  term  "allows," 
as  applied  to  a  demand,  implies  the  right 
to  examine  the  claim  and  in  a  proper  case 
to  disallow  the  same. — Cook  v.  Held,  39 
Cal.  A^pp.  458,  188  Pac.  830. 

4.  Same— Duty  of  auditors-Discretion- 
ary, naot  merely  ministerial. — The  duty  of 
the  auditor  with  respect  to  demands  against 
school,  districts  is  discretionary  and  not 
merely  ministerial. — Cook  v.  Reld,  39  CaL 
App.  1  53,  188  Pac.  820. 

II.  SUBDIVISION    1. 

&  «*Avera*Te  daily  attendance,"  with  ref- 
erence to  apportionment  of  school  moneys, 
means  average  daily  attendance  in  com- 
mon schools  of  district,  and  not  average 
dally  attendance  in  all  schools,  including 
high  schools  and  evening  schools. — Stockton 
S.  Dist.  v.  Wright,  134  Cal.  64,  65,  68,  66 
Pac  84. 

«.  Apportionment  to  district  maintaining 
school  within  city  will  not  be  compelled. — 
Bay  View  S.  Dist.  v.  Linscott,  99  CaL  25, 
29,  38  Pac.  781. 

7.  Effect  of  apportionment.  —  School 
moneys  do  not  lose  their  character  of  pub- 
lic moneys  belonging  to  state  because  they 
have  been  apportioned  to  several  school 
districts.  That  fact  does  not  give  those 
districts  any  proprietary  right  in  moneys 
or  to  their  custody,  but  merely  right  to 
contract  for  their  proper  disbursement 
within  purposes  authorized  by  law. — Ken- 
nedy v.  Miller,  97  Cal.  429,  435,  32  Pac.  558. 

III.  SUBDIVISION    2. 

8.  School  must  be  within  limits  of  dis- 
trict.— While  this  chapter  does  not  so  ex- 
pressly provide,  it  is  clearly  so  implied. — 
Bay  View  S.  Dist  v.  Linscott,  99  CaL  25, 
29,  33  Pac.  781. 

IV.  SUBDIVISION    3. 

9.  Appeal  to  superintendent  of  public 
Instruction    where    salary     Is    withheld    is 

from  withholding  by  board  of  school  trus- 
tees of  original  warrant  in  favor  of  teacher, 
and  not  refusal  by  superintendent  of  schools 
to  issue  warrant  or  requisition. — Williams 
▼.  Bagnelle,  138  Cal.  699,  701,  702,  72  Pac. 
408. 

Id.  County  treasury  is  proper  repository 
of  all  school  funds,  and  to  this  general  law 
charter  provisions  are  subject.  There 
money  is  subject  to  requisition  of  county 
school  superintendent,  drawn  upon  county 
andrtor  on  order  of  board  of  education.— 
Barber    v.    Mulford,    117    Cal.    356,    357,    49 

Pac.  206. 

11.  All  moneys  pertaining  to  public 
school    system    must    be    paid    into    county 


treasury,  and  provision  of  city  charter  that 
all  moneys  belonging  to  school  fund  shall 
be  deposited  with  city  treasurer  can  not 
supersede  requirements  of  code  in  this  re- 
spect.— Kennedy  v.  Miller,  97  Cal.  429,  437, 
32  Pac.  558. 

12.  County  treasury  is  depository  of  all 
moneys  apportioned  from  school  fund,  as 
well  as  those  raised  by  taxes  for  school 
purposes,  although  district  be  Identical  in 
territory  and  name  with  city. — City  of  San 
Diego  v.  Dauer,  97  Cal.  442,  444,  32  Pac. 
661. 

13.  Provision  that  moneys  belonging  to 
school  districts  within  municipalities  hav- 
ing boards  of  education  shall  be  paid  into 
city  treasury  of  such  municipality  is  void, 
as  it  violates  requirement  of  uniformity 
and  provisions  prohibiting  special  and 
local  laws  in  management  of  common 
schools. — Bruch  v.  Colombet,  104  Cal.  347, 
354,    88    Pac.    45. 

14.  School  district  has  no  proprietary 
right  to  money  to  its  credit  in  county 
treasury,  and,  therefore,  can  not  maintain 
an  action  against  treasurer  for  same.— 
Gridley  S.  Dist.  v.  Stout,  184  Cal.  592,  593, 
66  Pac  785. 

15.  Counterfeiting  requisition  is  forgery, 
—People  v.  Blbby,  91  Cal.  470,  473,  27  Pac. 
781. 

16.  Interested  trustee  is  incompetent  to 
act,  and  warrant  drawn  by  concurrence  of 
only  two  of  trustees,  one  of  whom  was  in- 
terested, is  void. — Shakespear  v.  Smith.  77 
Cal.  638.  640.  11  Am.  St.  Rep.  327,  20  Pac.  294. 

17.  Money*  —  How  drawn.  —  Warrants 
upon  school  fund  are  not  based  upon  orders 
of  board  of  supervisors,  but  upon  requisi- 
tions of  superintendent  of  schools,  which 
requisitions  are  based  upon  orders  of  trus- 
tees or  board  of  education.  There  is  no 
provision  of  law  requiring  notice  to  treas- 
urer of  orders  or  requisitions  upon  which 
warrants  upon  school  fund  are  based. — Los 
Angeles  v.  Lankershlm,  100  Cal.  525,  529, 
35  Pac.  153,  656. 

18.  Warrant  of  trustees  on  superintend- 
ent Is  not  negotiable  instrument. — Shakes- 
pear  v.  Smith,  77  CaL  638,  640,  11  Am.  St. 
Rep.  327,  20  Pac.  294. 

19.  Salaries  of  teachers. — Provisions  of 
this  section  as  to  specifying  month  for 
which  salary  is  to  be  paid  are  directory, 
and  statement  that  salary  is  "balance  due 
on  yearly  contract  during  present  school 
year"  Is  sufficient. — Williams  v.  Bagnelle, 
138   Cal.   692,   705,  72  Pac.   408. 

20.  Where,  under  contract  to  teach  for 
school  year,  amount  is  made  payable  in 
Instalments  of  one-ninth  each  month,  upon 
supposition  that  school  would  be  conducted 
nine  months,  when,  in  fact,  it  was  con- 
ducted but  eight  months,  warrant  for  one- 
ninth  balance  should  be  drawn,  and  su- 
perintendent's requisition  thereon  will  be 
compelled. — Williams  v.  Bagnelle,  138  CaL 
692,  705,   72  Pac.   408. 
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§  1543a.  INTEREST  TO  BE  PAID  ON  UNPAID  ORDERS  AGAINST 
SCHOOL  DISTRICTS.  When  any  claim  or  demand  against  any  school  dis- 
trict, or  union  school  district,  or  joint  union  school  district,  or  high-school  dis- 
trict, or  city  high-school  district  or  union  high-school  district  or  joint  union 
high-school  district,  or  county  high-school  district  shall  be  presented  to  the 
superintendent  of  schools  of  any  county,  or  city  and  county,  no  requisition  upon 
the  county  auditor  shall  be  drawn  thereon  unless  there  is  sufficient  money  in 
the  fund  against  which  such  order  or  demand  is  drawn  to  pay  the  same  in  full. 
When  any  such  order  or  demand  is  presented  to  the  superintendent  of  schools 
of  any  county,  or  city  and  county,  for  approval  and  is  not  approved  for  want 
of  funds,  and  the  amount  of  said  order  or  demand  does  not  exceed  the  income 
and  revenue  provided  for  the  year  in  which  the  indebtedness  was  incurred,  for 
which  said  order  or  demand  was  drawn,  such  superintendent  of  schools  must 
indorse  thereon  the  words  "Not  approved  for  want  of  funds,"  with  the  date  of 
presentation,  and  shall,  in  attestation  thereof,  affix  his  signature  thereto,  and 
shall  number  such  indorsement,  and  shall  register  said  order  or  demand  in  the 
records  of  his  office,  and  shall  thereupon  deliver  said  order  or  demand  to  the 
claimant  of  his  order.  From  that  time  such  order  or  demand  shall  bear  interest 
at  the  rate  of  six  per  cent  per  annum,  as  herein  provided. 

[Notice  given  when  funds  are  in  treasury  to  pay  indorsed  orders.]  When 
the  superintendent  of  schools  shall  ascertain  from  the  treasurer  that  there  are 
sufficient  public  school  moneys  in  the  treasury  of  the  county,  or  city  and  county, 
which  can  be  applied  to  the  payment  of  the  aforesaid  indorsed  orders  or 
demands  and  is  [are]  not  otherwise  appropriated,  he  shall  set  apart  the  same, 
or  so  much  thereof  as  may  be  necessary  for  the  payment  of  such  indorsed  orders 
or  demands  and  accrued  interest;  and  he  shall,  in  addition,  forthwith  give 
notice  in  a  newspaper  published  in  the  county  in  which  he  shall  have  his  office,, 
and  if  there  shall  not  be  any  newspaper  in  such  county,  then  by  written  notice 
posted  on  the  courthouse  door,  stating  therein  that  he  is  ready  to  approve  said 
order  or  orders,  demand  or  demands.  Such  notice  shall  be  dated  the  day  of  its 
publication  or  posting,  and  from  the  first  publication  or  posting  of  such  notice, 
such  order  or  orders,  demand  or  demands  shall  cease  to  bear  interest. 

In  advertising  any  order  or  orders,  demand  or  demands,  under  the  provisions 
of  this  section  such  superintendent  of  schools  shall  not  publish  the  order  or 
orders,  demand  or  demands  in  detail,  but  shall  give  notice  that  the  order 
or  orders,  or  demand  or  demands  of  any  particular  district,  specifying  the  dis- 
trict or  districts,  presented  for  approval  prior  to  the  date  of  said  notice,  are 
ready  to  be  approved  and  that  requisitions  upon  the  county  auditor  will  be 
drawn  thereon.  When  only  a  part  of  such  order  or  orders,  demand  or  demands 
are  ready  for  approval  and  can  be  paid,  such  superintendent  of  schools  must 
designate  in  such  advertisement  the  order  or  orders,  demand  or  demands  which 
are  appro vable  at  the  date  thereof,  and  shall  repeat  such  notice  until  notice  is 
given  of  the  payment  of  all  such  order  or  orders,  demand  or  demands. 

[Superintendent  to  compute  interest  due.]  After  the  posting  or  publication 
of  the  notice  herein  provided,  when  any  order  or  orders,  demand  or  demands 
drawn  against  any  school  fund,  indorsed  as  herein  provided,  shall  be  again 
presented  to  the  superintendent  of  schools  of  any  county,  or  city  and  county,. 
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§1549.    MAY   APPOINT   DEPUTIES.    Each  county  superintendent  may 

appoint  a  deputy,  but  no  salary  payable  out  of  the  school  fund  must  be  allowed 

such  deputy. 

History:     Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  90. 


DEPUTIES. 

1.  Indirect  appointment  of  deputy. 

2.  Liability  for  acts  of  deputy. 
3f  4.  When  can  not  act  by  deputy. 

1.  Indirect  appointment  of  deputy,  that 
is  by  appointing:  one  with  same  duties  as 
deputy  superintendent,  styling:  him  an  in- 
specting teacher,  can  not  be  made.  The 
character  of  appointees  must  be  determined 
from  functions  which  they  are  to  discharge, 
and  not  from  name  by  which  they  are 
called. — Barry  v.  Goad,  89  Cal.  215,  221, 
222,  26  Pac.  7S5. 

&  Liability  of  ■operfntendent  for  acts 
of  deputy  extends  only  to  acts  in  official 
capacity. — Fresno    Nat.    Bank    v.    Hawkins, 


93  Cal.  551,  554,  27  Am.  St  Rep.  221,  29 
Pac.  233. 

3.     Superintendent  can  not  act  by  deputy 

In  discharging:  his  duties  as  a  member  of 
board  of  education  under  provision  of  city 
charter  constituting:  him  a  member  of 
board,  as  his  duties  as  such  member  are 
legislative,  quasi-judicial,  and  distinct,  and 
pertain  to  distinct  office  from  that  he  holds 
as  superintendent — Webster  v.  Board  of 
•Education,  140  Cal.  331,  332,  73  Pac.  J  070. 

4.  Superintendent  when  member  of 
board  of  education  exercises  functions  of 
two  distinct  offices.  As  member  of  board 
there  is  no  authority  for  his  acting  by 
deputy. — Webster  v.  Board  of  Education, 
140  Cal.  331,  332,  78  Pac  1070. 


§  1550.    COMPENSATION  TO  DEPUTY  IN  CITIES.    Each  deputy  school 

superintendent  of  any  city  or  city  and  county  may  receive  such  compensation 

as  the  board  of  education  thereof  prescribes,  payable  in  the  same  manner  and 

out  of  the  same  fund  as  the  superintendent  of  schools  thereof  is  paid ;  provided, 

that  the  compensation  of  each  deputy  school  superintendent  of  any  city  and 

county  shall  be  not  less  than  the  minimum  received  by  any  high-school  principal 

in  said  city  and  county. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  33;  March  4,  1881,  Stats,  and  Amdts. 
1881,  p.  40;  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  357;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1268.    In  effect  immediately. 

§  1651.  SCHOOL  SUPERINTENDENT  TO  MAKE  CERTAIN  REPORTS. 
Every  school  superintendent  in  this  state  must,  on  or  before  the  first  day  of 
August  in  each  year,  report  to  the  superintendent  of  public  instruction,  and  to 
the  board  of  supervisors  of  his  county,  the  average  daily  attendance  in  the  day 
and  evening  elementary  schools  and  the  special  day  and  evening  elementary 
school  classes,  the  average  daily  attendance  in  the  day  and  evening  high  schools 
and  the  special  day  and  evening  high-school  classes  and  the  average  daily 
attendance  of  pupils  upon  part-time  vocational  courses  maintained  by  high- 
school  districts  for  persons  engaged  three  or  more  hours  each  in  academic  and 
in  educative  occupational  work,  as  provided  for  in  section  one  thousand  seven 
hundred  fifty  c  of  this  code,  as  appears  by  the  teachers'  reports  on  file  in  his 
office  for  the  school  year  immediately  preceding. 

[Duty  as  to  district  boundaries — Printing  of  boundaries.]  It  shall  be  the 
duty  of  every  county  superintendent  to  inquire  and  ascertain  whether  the 
boundaries  of  the  school  districts  in  his  county  are  definitely  and  plainly 
described  in  the  records  of  the  board  of  supervisors,  and  to  keep  in  his  office 
a  full  and  correct  transcript  of  such  boundaries.  In  case  the  boundaries  of 
districts  are  conflicting  or  incorrectly  described,  he  shall  report  such  fact  to 


M  1644-1548  FAILURE  TO  REPORT— DIRECTING  REPAIRS.  [Pt.  HI,  Tit.  III. 

§  1544.  FORFEITURE  FOR  FAILURE  TO  REPORT.  If  he  fails  to  make 
full  and  correct  report,  as  required  under  the  provisions  of  subdivision  thirteen 
of  section  one  thousand  five  hundred  and  forty-three  of  the  Political  Code  at 
the  time  fixed  by  the  superintendent  of  public  instruction,  he  forfeits  one  hun- 
dred dollars  of  his  salary ;  and  the  county  auditor  whose  duty  it  is  to  draw  the 
warrant  for  the  salary  of  the  superintendent  of  schools  shall  deduct  this 
amount  from  the  warrant  on  receiving  notice  from  the  superintendent  of  public 
instruction  to  the  effect  that  the  superintendent  of  schools  has  failed  to  make 
report  above  referred  to  as  directed. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  90;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  40; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  183;  April  14,  1915,  Stats, 
and  Amdts.  1915,  p.  65.    In  effect  August  8,  1915. 

§1545.    MAY  APPOINT  TEACHERS  AND  OPEN  SCHOOLS,  WHEN.    He 

must,  when  there  is  sufficient  money  in  the  fund  of  any  school  district  to  main- 
tain a  free  school  therein  for  six  months,  if  the  trustees  fail  to  have  such  school 
kept,  appoint  a  teacher,  and  open  and  keep  such  school,  and  may  draw  his 
requisition  upon  the  county  auditor,  who  shall  draw  his  warrant  upon  the  fund 
of  such  district  for  the  expense  incurred. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  38. 

See  Const.  1879,  art.  IX,  §  5,  1  Hennl riff's  General  Laws,  3d  ed.,  p.  lvl. 

§1546.  MAT  DIRECT  REPAIRS,  ETC.,  WHEN.  He  may,  in  his  discretion, 
require  the  trustees  of  any  district  to  repair  the  school  buildings  or  property, 
or  to  abate  any  nuisance  in  or  about  the  premises,  if  such  repairs  or  abatement 
can  be  done  for  a  sum  not  exceeding  fifty  dollars,  and  there  is  a  sufficient 
amount  of  money  in  the  treasury  to  the  credit  of  the  district.  He  may  also  in 
all  cases  require  the  trustees  to  provide  suitable  outhouses,  and,  where  practica- 
ble, to  adorn  the  grounds  with  fruit  and  ornamental  trees  and  shrubbery ;  and 
if  the  trustees  neglect  to  make  such  provision,  he  may  cause  it  to  be  done, 
and  pay  for  it  on  his  requisition  upon  the  county  auditor,  who  shall  draw  his 
warrant  payable  out  of  any  money  to  the  credit  of  the  district. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  83. 

§  1547.    WARRANTS  DRAWN  BT  HIM.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  111. 

§1548.     OFFICE     EXPENSES,     ALLOWED     AND     PAID     HOW.    The 

expenses  of  the  office  of  superintendent  of  schools  for  its  stationery,  blank 
books,  postage,  expressage,  freight,  telephone,  telegraphing,  and  other  neces- 
sary office  expenses  shall  be  allowed  by  the  supervisors  of  the  county,  and  paid 
out  of  the  general  fund  of  the  county  in  the  same  manner  as  other  claims 

against  the  county  are  paid. 

History:  Enacted  March  12,  1872;  amended  March  13,  1874,  Code 
Amdts.  1873-4,  p.  90;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  33;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  155;  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1355;  May  20,  1919,  Stats,  and  Amdts.  1919, 
p.  777.    In  effect  July  22,  1919. 
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§1649.  MAY  APPOINT  DEPUTIES.  Each  county  superintendent  may 
appoint  a  deputy,  but  no  salary  payable  out  of  the  school  fund  must  be  allowed 
such  deputy. 

History:     Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  90. 


DEPUTIES. 

1.  Indirect  appointment  of  deputy. 

2.  Liability  for  acts  of  deputy. 
3, 4.  When  can  not  act  by  deputy. 

1.  Indirect  appointment  of  deputy,  that 
is  by  appointing  one  with  same  duties  aa 
deputy  superintendent,  styling  him  an  in- 
specting teacher,  can  not  be  made.  The 
character  of  appointees  must  be  determined 
from  functions  which  they  are  to  discharge, 
and  not  from  name  by  which  they  are 
called. — Barry  v.  Goad,  89  Cal.  215,  221, 
222,  26  Pac.  785. 

2.  Liability    of    superintendent    for    acta 

of  deputy  extends   only    to   acts    in   official 
capacity. — Fresno    Nat.    Bank    v.    Hawkins, 


93  Cal.  551,  554,  27  Am.  St.  Rep.  221,  29 
Pac.  233. 

3.     Superintendent  can  not  act  by  deputy 

In  discharging  his  duties  as  a  member  of 
board  of  education  under  provision  of  city 
charter  constituting  him  a  member  of 
board,  as  his  duties  as  such  member  are 
legislative,  quasi-judicial,  and  distinct,  and 
pertain  to  distinct  office  from  that  he  holds 
as  superintendent — Webster  v.  Board  of 
"Education,  140  Cal.  331,  332,  73  Pac.  J  070. 

4.  Superintendent  when  member  of 
board  of  education  exercises  functions  of 
two  distinct  offices.  As  member  of  board 
there  is  no  authority  for  his  acting  by 
deputy. — Webster  v.  Board  of  Education, 
140  Cal.  331,  332,  73  Pac  1070. 


§  1560.    COMPENSATION  TO  DEPUTY  IN  CITIES.    Each  deputy  school 

superintendent  of  any  city  or  city  and  county  may  receive  such  compensation 

as  the  board  of  education  thereof  prescribes,  payable  in  the  same  manner  and 

out  of  the  same  fund  as  the  superintendent  of  schools  thereof  is  paid ;  provided, 

that  the  compensation  of  each  deputy  school  superintendent  of  any  city  and 

county  shall  be  not  less  than  the  minimum  received  by  any  high-school  principal 

in  said  city  and  county. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  33;  March  4,  1881,  Stats,  and  Amdts. 
1881,  p.  40;  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  357;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1268.    In  effect  immediately. 

§  1551.    SCHOOL  SUPERINTENDENT  TO  MAKE  CERTAIN  REPORTS. 

Every  school  superintendent  in  this  state  must,  on  or  before  the  first  day  of 
August  in  each  year,  report  to  the  superintendent  of  public  instruction,  and  to 
the  board  of  supervisors  of  his  county,  the  average  daily  attendance  in  the  day 
and  evening  elementary  schools  and  the  special  day  and  evening  elementary 
school  classes,  the  average  daily  attendance  in  the  day  and  evening  high  schools 
and  the  special  day  and  evening  high-school  classes  and  the  average  daily 
attendance  of  pupils  upon  part-time  vocational  courses  maintained  by  high- 
school  districts  for  persons  engaged  three  or  more  hours  each  in  academic  and 
in  educative  occupational  work,  as  provided  for  in  section  one  thousand  seven 
hundred  fifty  c  of  this  code,  as  appears  by  the  teachers'  reports  on  file  in  his 
office  for  the  school  year  immediately  preceding. 

[Duty  as  to  district  boundaries — Printing  of  boundaries.]  It  shall  be  the 
duty  of  every  county  superintendent  to  inquire  and  ascertain  whether  the 
boundaries  of  the  school  districts  in  his  county  are  definitely  and  plainly 
described  in  the  records  of  the  board  of  supervisors,  and  to  keep  in  his  office 
a  full  and  correct  transcript  of  such  boundaries.  In  case  the  boundaries  of 
districts  are  conflicting  or  incorrectly  described,  he  shall  report  such  fact  to 
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the  board  of  supervisors,  and  the  board  of  supervisors  shall  immediately  take 

such  steps  as  are  necessary  to  change,  harmonize  and  clearly  define  them.    The 

county  superintendent,  if  he  deem  it  necessary,  may  order  the  description  of  the 

district  boundaries  printed  in  pamphlet  form,  and  pay  for  the  same  out  of 

the  unapportioned  county  school  fund  of  the  county. 

History:  Enactment  approved  March  13,  1874,  Code  Amdts.  1873-4, 
p.  85;  amended  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  33; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  156;  March  23,  1893,  State, 
and  Amdts.  1893,  p.  243;  April  22,  1913,  Stats,  and  Amdts.  1913,  p.  56; 
May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1384.   In  effect  July  30,  1917. 

Editorial  Note:  The  last  half  of  the  above  section  has  no  relation 
whatever  to  reports  of  school  superintendents,  but  relates  exclusively 
to  their  duties,  and  belongs  properly  in  1 1543,  ante. 


§  1552.    ALLOWANCE  OF  TRAVELING  EXPENSES.    Each  county  super- 

intendent  shall  receive  his   actual  and  necessary  traveling   expenses,  said 

expenses  to  be  allowed  by  the  board  of  supervisors,  and  to  be  paid  out  of  the 

county  general  fund;  provided,  that  this  amount  shall  not  exceed  ten  dollars 

per  district  per  annum.    Provided  further,  that  in  any  city  and  county  each 

three  hundred  pupils  enrolled  in  such  city  and  county,  as  shown  by  the  last 

report  to  the  superintendent  of  public  instruction,  shall  be  considered  equal  to 

one  school  district. 

History:  Enacted  March  13  and  28,  1874,  Code  Amdts.  1873-4,  pp. 
86,  91;  amended  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  184; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  156;  April  14,  1909,  Stats, 
and  Amdts.  1909,  p.  896;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1356. 


TBAVELING   EXPENSES. 

1.  Allowance   of   expenses — Does   not   violate 

constitutional  provision. 

2.  Constitution  continued  in  force. 

3.  Salary  must  be  fixed  by  supervisors. 

1.  Allowance  of  expenses— Does  not  vio- 
late constitutional  provision  that  compen- 
sation shall  not  be  increased  or  diminished 
during  term  of  office. — Kirkwood  v.  Soto,  87 
Cal.  394,  398,  25  Pac.  488. 


2.  Constitution  of  1879  continued  this 
section  in  force.  —  Peachey  v.  Calaveras 
County,   59   Cal.  548,   550. 

3.  Salary  most  be  fixed  by  supervisor*. — 

Salary  must  be  fixed  or  allowed  by  board 
of  supervisors,  and  until  so  allowed  or 
fixed,  there  is  no  provision  of  law  by  which 
auditor  is  authorized  to  draw  his  warrant 
for  any  salary. — Peachy  y.  Redmond,  59 
Cal.  326,  327. 


§1663.    SCHOOL   SUPERINTENDENT,   WHEN   NOT   TO  TEACH.     No 

school  superintendent  who  receives  an  annual  salary  of  fifteen  hundred  dollars 

or  more  must  follow  the  profession  of  teaching,  or  any  other  vocation  that  can 

conflict  with  his  duties  as  superintendent ;  but  those  receiving  less  than  fifteen 

hundred  dollars  per  annum  may  teach  in  the  public  schools  of  this  state. 

History:     Enacted  March  11,  1876,  Code  Amdts.  1875-6,  pp.  26-27; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  pp.  243-244. 
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ARTICLE  IV. 

TEACHEBS'  INSTITUTES. 

1 1560.  Annual  teachers '  institutes. 

§  1561.  When  held  in  other  counties. 

§  1562.  Length  of  teachers'  institutes. 

§  1563.  Pay  of  teachers  in  attendance. 

§  1564.  County  teachers'  institutes — Expenses,  how  paid. 

S  1565.  Fee  for  certificate  to  be  paid  into  teachers'  institute  fund. 

1 1566.  Annual  school- trustees'  meetings. 

§  1560.  ANNUAL  TEACHERS'  INSTITUTES.  1.  The  superintendent  of 
every  county  in  which  there  are  twenty  or  more  school  districts,  and  of  every 
city  and  county,  and  of  every  city  school  district  governed  by  a  city  board  of 
education  and  employing  seventy  or  more  teachers,  must  hold  at  least  one 
teachers'  institute  in  each  year; 

[Teachers  must  attend.]  and  every  teacher  employed  in  the  schools  of  the 
county,  city  and  county,  or  city  school  district  holding  such  institute  must 
attend  the  same  and  participate  in  its  proceedings ;  and  shall  be  paid  his  regular 
salary  for  the  time  covered  by  such  attendance ; 

(Joint  institutes.]  provided,  that  the  superintendents  of  two  or  more  adjoin- 
ing counties,  or  city  and  county,  or  city  school  districts  may  unite  for  the 
purpose  of  holding  a  joint  institute  or  convention  and  may  direct  the  teachers 
of  their  respective  counties,  city  and  county,  or  city  school  districts  to  attend 
the  same  in  lieu  of  all  or  of  a  designated  part  of  the  county,  city  and  county,  or 
city  school  district  institute,  under  the  same  conditions  and  compensations  as 
are  herein  provided  for  the  county,  city  and  county,  or  city  school  district 
institute ; 

[Expense  of  joint  institutes.]  provided,  that  the  expense  of  such  joint 
institute  shall  be  borne  proportionately  by  the  counties,  city  and  county,  and 
city  school  districts  participating  therein,  and  shall  not  exceed  two  hundred 
dollars  ($200)  for  each  county,  city  and  county,  or  city  school  district  partici- 
pating therein;  and  shall  be  paid  in  each  county  from  the  unapportioned  county 
school  fund,  in  each  city  and  county  from  the  city  and  county  school  fund,  and 
in  each  city  school  district  from  such  school  district's  county  school  fund. 

2.  [Refusal  to  hold  institute.]  A  county  superintendent  of  schools  who  shall 
refuse  or  neglect  to  hold  an  institute  for  any  calendar  year  as  directed  by  this 
section  shall  forfeit  the  last  month's  salary  of  the  calendar  year  in  which  he 
fails  to  hold  said  institute,  and  the  county  auditor  whose  duty  it  is  to  draw  the 
warrant  in  favor  of  such  superintendent  is  hereby  directed  to  withhold  said 
salary  for  December  on  proof  of  such  neglect ; 

[Alternative  plan  in  counties  having  more  than  twenty  districts.]  provided, 
that  in  lieu  of  the  institute  of  from  three  to  five  consecutive  days,  as  provided 
in  this  section  and  in  section  one  thousand  five  hundred  sixty-two  of  the  Polit- 
ical Code,  the  superintendent  of  any  county  in  which  there  are  twenty  or  more 
school  districts,  or  of  any  city  and  county,  or  of  any  city  school  district  gov- 
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erned  by  a  city  board  of  education  and  employing  seventy  or  more  teachers, 
may  hold  during  the  calendar  year,  at  places  in  the  county,  or  city  and  county, 
or  city  school  district,  chosen  by  the  superintendent  for  their  convenience  and 
accessibility  to  teachers  and  patrons  of  neighboring  schools,  three  or  more 
series  of  local  day  or  evening  institutes  which  shall  provide,  at  each  of  the 
chosen  places,  not  less  than  ten  hours  of  institute  work;  provided,  that  the 
superintendent  may  combine  the  annual  institute  plan  with  the  local  institute 
plan,  by  holding,  during  one  or  more  days,  not  to  exceed  three,  an  annual 
meeting  of  all  the  teachers  in  the  county,  or  city  and  county,  or  city  school  dis- 
trict, and  also  holding  during  the  school  year  one  or  more  series  of  evening 
institutes  at  local  points  in  the  cojinty,  or  city  and  county,  or  city  school  dis- 
trict, the  whole  to  provide  not  less  than  ten  hours  of  institute  work;  provided, 
that  in  cities  and  counties  one  or  more  local  day  or  evening  institutes  of  not 
less  than  two  hours  each  may  be  held  on  not  less  than  three  different  dates 
during  the  year. 

3.  '[In  case  of  epidemic.]    In  case  of  epidemic  of  unusual  duration  and 

prevalence  in  a  city,  county,  or  major  portion  of  a  county,  or  city,  or  city  and 

county  the  superintendent  of  schools  of  the  county,  or  city  and  county,  with 

the  consent  of  the  superintendent  of  public  instruction  may  dispense  with  the 

holding  of  the  institute  or  institutes  for  the  calendar  year  of  such  epidemic. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  92;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  156; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  244;  March  3,  1905,  Stats, 
and  Amdts.  1905,  p.  52;  April  15,  1909,  Stats,  and  Amdts.  1909,  p.  907; 
March  10,  1911,  Stats,  and  Amdts.  1911,  p.  336;  June  13,  1913,  Stats, 
and  Amdts.  1913,  p.  806;  AprU  21,  1919,  Stats,  and  Amdts.  1919,  p. 
131.    In  effect  July  22,  1919. 

§1561.  WHEN  HELD  IN  OTHER  COUNTIES.  In  any  county  in  which 
there  are  less  than  twenty  school  districts,'  the  county  superintendent  may,  in 
his  discretion,  hold  an  institute ;  when  directed  by  the  county  board  of  educa- 
tion, he  shall  hold  an  institute  not  of tener  than  once  each  year,  at  such  time  and 
place  as  the  board  may  direct. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  92;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  244. 

§1562.    LENGTH  OF  TEACHERS'  INSTITUTES.    Each  session  of  the 

institute  must  continue  not  less  than  three  nor  more  than  five  days,  except 

where  the  superintendent  holds  local  institutes,  as  provided  in  section  fifteen 

hundred  and  sixty  of  the  Political  Code. 

History:  Enacted  March  12,  1872;  amended  March  10,  1911,  Stats, 
and  Amdts.  1911,  p.  337. 

§  1563.  PAY  OF  TEACHERS  IN  ATTENDANCE.  When  the  institute  is 
held  during  the  time  that  teachers  are  employed  in  teaching,  their  pay  must  not 
be  diminished  by  reason  of  their  attendance. 

History:    Enacted  March  12,  1872. 

§1564.    COUNTY  TEACHERS'  INSTITUTES.    EXPENSES,  HOW  PAID. 

The  county  superintendent,  the  city  and  county  superintendent,  and  the  city 
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superintendent  most  each  keep  an  accurate  account  of  the  actual  expenses 
incurred  hy  them  in  holding  any  teachers'  institute  whether  separate  or  joint, 
with  vouchers  for  the  same;  and  the  county  superintendent  shall  draw  his 
requisition  upon  the  county  auditor,  who  shall  draw  his  warrant  on  the  unap- 
portioned  county  school  fund  to  pay  the  expense  of  the  county  institute ;  and 
the  city  and  county  superintendent  shall  draw  his  requisition  upon  the  city 
and  county  auditor,  who  shall  draw  his  warrant  upon  the  city  and  county 
school  fund  to  pay  the  expense  of  the  city  and  county  institute ;  and  the  city 
superintendent  shall  present  his  bill  for  the  expenses  incurred  by  him  in  hold- 
ing the  city  district  institute  to  the  city  board  of  education,  who  shall  pay  the 
same  from  the  city  school  district's  county  fund  in  the  same  manner  as  other 
claims  against  the  city  school  district's  county  fund  are  paid; 

[Limit  of  expense.]    Provided,  that  not  more  than  two  hundred  dollars 
($200.00)  shall  be  paid  by  each  county,  city  and  county,  or  city  school  district 
towards  the  expense  of  any  joint  institute  or  convention;  and  provided,  fur- 
ther, that  not  more  than  three  hundred  dollars  ($300.00)  shall  be  paid  for  the 
expenses  of  any  separate  institute  held  by  the  superintendent  of  any  county, 
city  and  county,  or  city  school  district  having  less  than  one  hundred  teachers 
regularly  employed  in  the  elementary  and  secondary  schools  of  such  county, 
city  and  county,  or  city  school  district ;  and  provided,  further,  that  where  the 
number  of  teachers  regularly  employed  in  the  elementary  and  secondary 
schools  of  any  county,  city  and  county,  or  city  school  district  exceeds  one  hun- 
dred teachers  at  the  time  of  holding  any  separate  institute,  the  superintendent 
may  expend  money  in  addition  to  the  three  hundred  dollars  hereinbefore  pro- 
vided at  the  rate  of  one  dollar  per  teacher  for  each  teacher  in  excess  of  one 
hundred  teachers  regularly  employed  at  the  time  of  holding  such  separate 
institute;  and  provided,  further,  that  whenever  the  superintendent  of  any 
county,  or  city  and  county,  or  city  school  district,  elects  to  hold  local  institutes, 
or  the  combination  of  annual  institute  with  local  institutes,  as  provided  in 
section  fifteen  hundred  and  sixty  of  the  Political  Code,  he  may  expend  money, 
in  addition  to  the  amount  hereinbefore  provided  for  the  expenses  of  any  sep- 
arate institute  in  his  county,  or  city  and  county,  or  city  school  district,  at  the 
rate  of  five  dollars  per  teacher  for  each  teacher  regularly  employed  at  the  time 
of  holding  the  first  series  of  local  institutes  in  any  school  year;  provided,  how- 
ever, that  his  total  expenditures  for  local  institutes  shall  not  at  any  time  in 
the  school  year  exceed  fifty  dollars  multiplied  by  the  number  of  local  institutes 
held ;  and  provided,  further,  that  whenever  the  superintendent  holds  the  com- 
bination of  annual  institute  with  local  institutes,  each  day  of  the  annual  insti- 
tute shall  be  considered  for  purposes  of  expenditure  the  same  as  one  series 
of  local  institutes;  and  provided,  further,  that  all  the  expenses  of  the  local 
institutes  and  of  combined  annual  and  local  institutes  shall  be  paid  in  the  same 
manner  and  from  the  same  funds  as  are  the  expenses  of  separate  and  of  joint 

institutes. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  92;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pf), 
p.  34;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  244;  March  18,  1905, 
Stats,  and  Amdts.  1905,  p.  145;  April  14,  1909,  Stats,  and  Amdts.  1909, 
p.  904;  March  10,  1911,  Stats,  and  Amdts.  1911,  p.  337;  June  13,  1913, 
Stats,  and  Amdts.  1913,  p.  808.    In  effect  August  10,  1913. 
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§1566.  FEE  FOR  CERTIFICATE  TO  BE  PAID  INTO  TEACHERS' 
INSTITUTE  FUND.  Except  for  a  temporary  certificate,  every  applicant  for 
a  teachers'  certificate,  or  for  the  renewal  of  a  certificate,  upon  presenting  his 
[or  her]  application,  shall  pay  to  the  county  superintendent  a  fee  of  two  dol- 
lars. All  money  so  received  by  the  county  superintendent  shall  immediately 
be  deposited  by  him  in  the  county  treasury.  The  county  treasurer  shall  credit 
one-half  of  all  moneys  so  received  to  a  separate  fund  to  be  known  as  the  teach- 
ers '  institute  fund  and  the  other  half  to  a  fund  to  be  known  as  the  teachers' 
library  fund. 

The  teachers'  institute  fund  may  be  expended  in  payment  of  the  services  of 
such  instructors  in  the  county  teachers'  institutes  as  are  not  teachers  in  the 
public  schools  of  the  county  in  which  such  institute  is  held.  For  this  purpose 
warrants  may  be  drawn  by  the  auditor  upon  the  request  of  the  county 
superintendent. 

The  teachers'  library  fund  may  be  expended,  in  a  similar  manner  for  the 
establishing  of  a  teachers'  library  and  for  the  transportation  of  library  books, 
and  other  reading  matter  of  the  teachers'  library,  to  and  from  the  various 
schools  of  the  county. 

The  county  superintendent  may  act  as  librarian  thereof  but  whenever  in  any 
county  there  is  a  county  library,  the  county  superintendent  may  require  the 
county  treasurer  to  credit  all  moneys  payable  to  the  teachers'  library  fund  to  the 
county  library  fund,  and  may  transfer  to  the  county  library  all  books  and  other 
property  belonging  to  the  teachers'  library,  and  thereupon  the  county  library 
shall  administer  the  teachers'  library  a^  part  of  itself;  but  all  funds  received 
from  the  county  superintendent  in  accordance  with  this  section  shall  be 
expended  exclusively  for  the  purchase  and  maintenance  of  books  of  professional 
interest  to  teachers. 

[Repealing  clause.]  Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 

History:  Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  34;  amended  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  184; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  156;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  244;  February  20,  1909,  Stats,  and  Amdts.  1909, 
p.  35. 

1.    Construction. — The  code  nowhere  uses  certificate  authorising;  him   to   do   practice 

the  term  "temporary  certificate"  as  applied  and  cadet  teaching*  without  salary  in  any 

to  any  form  of  certificate  Issued  by  a  county  of    the    elementary    schools    must   pay   th« 

board    of   education.     Therefore,   an   appll-  two     dollars     provided     herein. — Blanchard 

cant   for   a   preliminary   elementary   school  v.   Keppel,   31  Cal.  App.   351,   160   Pac.   690. 

§1566.  ANNUAL  SCHOOL-TRUSTEES'  MEETING.  The  superintendent 
of  every  county  in  which  there  are  more  than  twenty  school  districts  may  hold 
one  trustees'  meeting  each  year,  and  it  shall  be  the  duty  of  one  school  trustee 
of  each  school  district  of  the  county  in  which  said  meeting  is  held  to  attend 
the  same  and  participate  in  its  proceedings. 

The  school  trustees  of  each  school  district  shall  select  the  trustee,  whose  duty 
it  shall  be  to  attend  such  meeting ;  and  each  trustee  so  selected  shall  be  allowed 
his  actual  traveling  expenses  incurred  in  going  to  and  returning  from  such 
meeting,  such  expenses  to  be  verified  by  the  county  superintendent  of  schools. 

004 
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In  any  county  in  which  there  are  less  than  twenty  school  districts,  the  county 
superintendent  may,  in  his  discretion,  hold  a  meeting  as  provided  in  the 
preceding  section,  when  directed  by  the  county  board  of  education. 

Each  session  of  the  trustees'  meeting  shall  continue  one  day. 

The  county  superintendent  shall  draw  his  requisition  on  the  county  auditor, 
who  shall  draw  his  warrant  on  the  unapportioned  county  school  fund  to  pay  the 
expenses  of  holding  the  trustees'  meetings. 

The  superintendent  must  notify  each  trustee  of  the  county  at  least  ten  days 
prior  to  the  calling  of  such  trustees'  meeting  of  the  time  and  place  of  holding 
such  meeting. 

History:    Enacted  March  10,  1911,  Stats,  and  Amdts.  1911,  p.  342. 


ARTICLE  V. 

SCHOOL  DISTRICTS. 

1 1575.  Names  of  districts. 

1 1576.  School  districts  [in  cities,  government]. 
1 1576a.  Clerk  for  district  trustees. 

1 1577.  Formation  of  school  district — Petition  for. 

1 1578.  Duties  of  superintendent  on  receipt  of  petition* 

1 1579.  Duties  of  board  of  supervisors  on  same. 

1 1580.  Joint  school  districts  upon  organization  of  new  counties. 

1 1581.  Action  creating  new  districts,  void  in  certain  events.    [Exceptions.] 
§  1582.  Suspension  of  school  district. 

1 1583.  Joint  districts — Apportionment  of  money. 

1 1584.  School  districts  part  of  which  may  be  in  chartered  city  or  town — Government  of. 

1 1585.  Union-school  districts,  how  formed. 
$  1586.  Joint-union  districts. 

i  1587.    Union  or  joint-union  districts — Proceedings  may  begin  at  any  time* 

§  1588.    Same — Board  of  trustees. 

8  1589.    Same — Erection  or  lease  of  building. 

1 1589a.  Same — Powers  and  duties  of  trustees. 

1 1589b.  Same — Meetings  of  board. 

1 1589c.  Same — Supervising  principal. 

{  1590.    8ame — Transfer  of  funds  to  union  district. 

{  1591.    Same— Annexation  of  other  districts. 

1 1591a.  Same— Withdrawal  from  union. 

{  1591b.  Same — Suspension  of  district. 

1 1591c  Same— Dissolution  of  union  district. 

§1575.    NAMES    OF   DISTRICTS.    Every  school  district  must  be  desig- 
nated by  the  name  and  style  of  " district  (using  the  name  of  the  district), 

of county"  (using  the  name  of  the  county  in  which  such  district  is  situ- 
ated) ;  and  in  that  name  the  trustees  may  sue  and  be  sued,  and  hold  and  convey 
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property  for  the  use  and  benefit  of  such  district.    A  number  must  not  be  used 
as  a  part  of  the  designation  of  any  school  district. 

History:    Enacted  March  12,  1872. 


SCHOOL  DISTRICT— A  PUBLIC   CORPO- 
RATION. 

1.  School  district  is  public  corporation. 

2.  Same — Bequest  to. 

3.  Same — Condemnation  of  land  by. 

4.  Same — Suit  to  quiet  title  by. 

A»  to  changing  names  of  school  district* 

— See  2  Henning's  General  Laws,  3d  ed., 
p.  2885. 

1.     School    district    1*   public    corporation 

which  may  sue  and  be  sued  in  its  own 
name. — San  Bernardino  v.  Southern  Pao.  R. 
Co.,  137  Cal.  669,  662,  70  Pao.  782;  Hancock 


t.   Board   of   Education,   140   CaL   554,  560, 
74  Pac.  44. 

2.  Same— Bequeat  to. — School  district  a 
corporation  organized  solely  for  educa- 
tional purposes,  is  sufficient. — Estate  of 
Bulmer,  59  Cal.  131. 


S.     Same  —  Condemnation     of     land     for 

school  purposes  may  be  by  suit  in  name  of 
district — Delphi  8.  Dist  v.  Murray,  53  CaL 
29,  30. 

4.  Same  Suit  to  qnlet  title  to  school 
property  is  properly  brought  in  name  of 
district. — Carpentaria  8.  Dist.  v.  Heath,  5f 
CaL  478,  480. 


§1576.  SCHOOL  DISTRICTS  [IN  CITIES,  GOVERNMENT].  Every  city 
or  incorporated  town,  except  cities  and  towns  of  the  sixth  class,  unless  subdi- 
vided by  the  legislative  authority  thereof,  shall  constitute  a  separate  school 
district  which  shall  be  governed  by  the  board  of  education  or  board  of  school 
trustees  of  such  city  or  incorporated  town;  provided,  however,  that  in  no 
instance  shall  the  territory  within  an  incorporated  city  of  the  sixth  class  be  in 
more  than  one  school  district; 

[Annexation  of  territory.]  And  provided,  further,  that  whenever  a  city  or 
town  shall  be  incorporated,  except  a  city  or  town  of  the  sixth  class,  the  board 
of  supervisors  of  the  county  may  annex  thereto,  for  school  purposes  only,  the 
remainder,  or  any  part  of  the  remainder,  of  the  district  or  districts  from  which 
such  city  or  incorporated  town  was  organized,  whenever  a  majority  of  the 
heads  of  families  residing  therein,  shall  petition  for  such  annexation ;  and  pro- 
vided, further,  that  the  board  of  supervisors  may  include  more  territory  than 
the  remainder  of  the  district  or  districts  from  which  the  city  or  incorporated 
town  was  organized,  whenever  a  petition  for  such  purpose  is  presented  to  them, 
signed  by  a  majority  of  the  heads  of  families  residing  in  such  additional 
territory. 

[Deemed  part  of  city  for  election  purposes.]  When  said  remainder  or  part 
thereof,  or  said  additional  outside  territory,  has  been  annexed  to  said  city  or 
incorporated  town,  it  shall  be  deemed  a  part  of  said  city  or  incorporated  town 
for  the  purpose  of  holding  the  general  municipal  election,  and  shall  form  one 
or  more  election  precincts,  as  may  be  determined  by  the  legislative  authority  of 
said  city  or  incorporated  town,  the  qualified  electors  of  which  shall  vote  only 
for  the  board  of  education,  or  the  board  of  school  trustees;  and  such  outside 
territory  shall  be  deemed  to  be  a  part  of  said  city  or  incorporated  town  for  all 
matters  connected  with  the  school  department  thereof,  for  the  annual  levying 
and  collecting  of  the  property  tax  for  the  school  fund  of  said  city  or  incor- 
porated town;  and  for  all  purposes  specified  in  sections  one  thousand  eight 
hundred  eighty  to  one  thousand  eight  hundred  eighty-eight  of  this  code,  inclu- 
sive; provided,  however,  that  the  last  assessment-roll  made  by  the  county 
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assessor  shall  be  the  only  basis  of  taxation  for  such  school  district  on  the 

property  outside  the  corporate  limits  so  annexed  for  school  purposes. 

History:  Enacted  March  12,  1872;  amended  March  23,  1878,  Code 
Amdts.  1877-8,  p.  28;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  157; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  246;  March  4,  1907,  Stats* 
and  Amdts.  1907,  p.  106,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  83;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1340;  June  6,  1913,  Stats,  and  Amdts. 
1913,  p.  401;  April  26,  1917,  Stats,  and  Amdts.  1917,  p.  208.  In  effect 
July  27,  1917. 


SCHOOL  DISTBICTS  IN  CITIES— 
GOVERNMENT 

1.  Afl  to  construction  of  section — In  gen- 
eral. 
8-  4.  Same — Amendment  of  1911 — Effect  of. 

5.  Annexation  of  territory — For  school  pur- 

poses. 

6.  Same — Effect  of. 

7,8.  Same — Of  a  part  of  one  school  district 
to  another. 

9.  Changing  boundaries — Is  legislative  act. 

10.  City  as  school  district — Government  of. 

11.  Same — As  to  Political  Code,  not  charter, 

governing. 

12.  Same — City  and  school  district  are  dis- 

tinct corporations. 

13.  Same — City   of    Oakland — Organised   as 

Oakland  school  district. 

14.  8ame — May  be  divided. 

15.  City  may  issue  its  own  bonds — For  pur- 

pose of  building  schoolhouses. 

16.  City   superintendent   of   schools  —  Em- 

ployee of  board  of  education. 

17.  Municipal    property — Upon    division    of 

municipality. 

18.  San   Diego    school   board — Members    of 

subject  to  recall. 

19.  School  taxes — District  lying  in  city  and 

country. 

20.  Taxable   area   of  school   district — Land 

outside  corporate  limits  of  city. 

1»  As  to  construction  of  section— In  gen- 
eral.— The  repeal  of  the  provisions  for  a 
school  census  did  not  destroy  the  effect  of 
this  section  which  authorized  the  annexa- 
tion to  an  incorporated  city  for  school  pur- 
poses as  part  of  a  school  district  lying-  out- 
aide  such  city,  etc.,  whenever  a  majority  of 
the  heads  of  families  resides  in  such  out- 
fide  portion  "as  shown  by  the  last  preced- 
ing; school  census."  The  effect  of  the  repeal 
i«  that  in  annexation  proceeding's  taken 
since  the  repeal  of  the  school  census  law 
it  is  only  necessary  to  show  that  the  peti- 
tion is  signed  by  a  majority  of  the  heads 
of  families  at  the  time  residing*  in  the  por- 
tion to  be  annexed. — Richmond  School  Dist. 
v.  Contra  Costa  County,  165  Cal.  565,  133 
Pac  619. 


porated  city  or  town  unless  subdivided  by 
the  legislative  authority,  shall  constitute  a 
separate  school  district,"  is  not  retroactive, 
and  has  no  application  to  cities  of  the  sixth 
class  organized  before  its  adoption. — Scott 
v.  San  Mateo  County,  27  CaL  App.  708,  151 
Pac.  633. 

3.  Such  amendment  is  not  applicable  to 
a  city  of  the  sixth  class  whose  school  dis- 
trict had  only  taken  the  initial  steps  toward 
organization  at  the  time  of  the  adoption 
of  the  amendment,  where  it  appears  that 
at  the  first  election  possible  after  the  in- 
corporation a  board  of  trustees  was  elected 
to  conduct  the  affairs  of  the  district.— 
Scott  v.  San  Mateo  County,  27  CaL  App. 
708,  151  Pac.  633. 

4.  Upon  the  incorporation  of  a  city  under 
the  municipal  corporations  act,  as  a  city  or 
town  of  the  sixth  class,  prior  to  the  adop- 
tion of  the  amendment  of  May  1,  1911.  to 
section  1576,  of  the  Political  Code,  a  school 
district  coterminous  with  the  corporate  lim- 
its of  the  municipality  was  thereby  created, 
and  the  taxable  property  within  the  newly 
organized  school  district  exempted  from 
further  liability  for  the  past  or  future  obli- 
gations of  the  school  district  within  whose 
boundaries  the  property  was  formerly  em- 
braced.— Scott  v.  San  Mateo  County,  27  Cal. 
App.  708,  151  Pac.  633. 

6.  Annexation  of  territory— IFor  school 
purposes. — Annexation  of  territory  to  mu- 
nicipality for  school  purposes  only  applies 
to  cities  already  incorporated.  The  pro- 
ceeding's for  such  are  not  those  provided 
for  change  of  boundaries  of  school  dis- 
tricts, and  such  provisions  do  not  apply.— 
Kramm  y.  Bogue,  127  Cal.  122,  126,  59  Pac. 
394. 

6.  game  Effect  of. — Where  territory  is 
annexed  to  municipality  "for  school  pur- 
poses only,"  it  is  under  sole  control  of 
board  of  education  of  city. — Vernon  S.  Dist. 
V.  Board  of  Education,  125  CaL  593,  595,  58 
Pac.  175. 


—.Amendment  of  1011— Effect  of. 

— The  amendment  of  May  1,  1911,  to  section 
1576  of  the  Political  Code,  which  excepts 
citjes  or  towns  of  the  sixth  class  from  the 
provisions  of  the  section  "that  every  incor- 


7.  Same— Of  a  part  of  one  school  dis- 
trict to  another,  or  the  absorption  of  one 
school  district  by  another,  the  property  or  a 
part  of  the  property  of  the  former  becomes 
the  property  of  the  latter.  The  object  of 
this  section  is  to  relieve  against  the  possi- 
bility of  injustice  being*  worked  by  the  oper- 
ation of  the  rule  which  might  without 
recompense  take  a  schoolhouae  away  from 
one  district  and  assign  it  to  another. — Pass 
School  Dist.  v.  Hollywood  City  School  Dist., 
156  CaL  416,  420,  105  Pac.  122. 
SOT 
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8.  Notwithstanding:  the  above  section, 
an  annexation  to  the  territory  of  a  sixth 
class  city  under  the  annexation  act  of  1913 
(Stats.  1918,  p.  587),  was  held  valid,  al- 
though the  annexation  was  parts  of  both 
a  common-school  district  and  of  a  high- 
school  district,  no  part  of  either  lying  with- 
in such  city. — Mitchell  v.  Henry,  —  Cal.  — , 
193  Pac.  602. 

9.  Changing  boundaries  — 1»  legislative 
act. — Power  to  change  boundaries  of  dis- 
trict or  to  define  them  In  first  instance, 
whether  exercised  immediately  by  legisla- 
ture or  immediately  by  board  of  super- 
visors, is  legislative  act.  Legislature  has 
power  to  make  such  changes;  in  exercise 
of  this  power  it  may  make  such  provisions 
respecting  property  and  obligations  of  cor- 
poration as  It  may  deem  equitable  or 
proper,  and  its  action  in  this  respect  is 
conclusive. — Bay  View  S.  Dist.  v.  L»in- 
scott,  99  Cal.  25,  27,  33  Pac.  781. 


is  legally  capable  of  segregation  as  an  in- 
dependent district. — Hamilton  v.  San  Diego 
Co.,  108  Cal.  273,  280,  41  Pac  305. 


10.  City  a*   school   district— Government 

of.— City  territory  with  its  inhabitants  con- 
stitutes a  mere  "school  district,"  and  hence 
is  corporate  body  or  quasi-municipality  dis- 
tinct from  municipal  corporation  or  city, 
and  in  no  way  different  from  county  dis- 
trict in  nature  or  function.  Such  districts 
are  governed  by  "boards  of  education"  in- 
stead of  "boards  of  trustees"  of  country 
districts,  but  former  expression  is  but  an- 
other term  for  latter,  and  difference  is  but 
in  name. — Board  of  Education  of  City  of 
Woodland  v.  Board  of  Trustees,  129  Cal. 
599,  606,  62  Pac.  173. 

11.  Same— As  to  Political  Code,  aot  char- 
ter, governing  rights  and  obligations  of 
school  district,  although  comprising  same 
territory  as  city. — City  of  San  Diego  v. 
Dauer,  97  Cal.  442,  444,  32  Pac.  561. 

12.  Same  — City  aad  school  district  are 
distinct  corporations,  even  though  desig- 
nated by  same  name  and  embracing  same 
territory.  The  one  derives  its  authority 
directly  from  legislature  through  general 
laws  providing  for  establishment  of  schools 
throughout  state,  while  authority  of  other 
is  found  in  charter  under  which  it  is  or- 
ganized, and  it  follows  that  acts  of  each 
corporation  are  to  be  measured  by  author- 
ity under  which  they  are  performed,  and 
their  validity  determined  by  comparison 
with  that  authority. — In  re  Wetmore,  99 
Cal.   146,  153,   33  Pac.  769. 

13.  Same  —  City  of  Oakland  —  Organised 
as  Oakland  school  district,  under  above 
section. — Catania  v.  Board  of  Education,  37 
Cal.  App.  593,  174  Pac:   332. 

14.  Same  — May  be  divided.  —  Territory, 
although  part  of  district  composed  of  city, 


15.  City  may  Issue  Its  own  boi 
purpose  of  balldlng  schoolhooses,  notwith- 
standing provisions  of  above  section  makes 
such  Incorporated  city  a  school  district. — 
In  re  Wetmore,  99  Cal.  146,  151,  33  Pac 
769. 

16.  City  superintendent  of  schools— Em- 
ployee of  board  of  education,  whose  func- 
tions pertain  to  management  of  public 
schools  organized  within  school  district  of 
city,  under  system  established  by  legisla- 
ture, and  fixing  of  his  salary  pertains  to 
board  of  education  and  not  to  common 
council,  and  such  salary  is  payable  out  of 
moneys  held  in  county  treasury  for  ac- 
count of  school  district. — City  of  San  Diego 
v.  Dauer,  97  Cal.  442,  444,  32  Pac.  661. 

17.  Municipal  property— Upon  the  divi- 
sion of  municipality,  belongs  to  the  mu- 
nicipality within  which  it  is  located  by 
division. — Vernon  S.  Dist.  v.  Board  of  Edu- 
cation,  125  Cal.  593,  596,  58  Pac.   176. 


Act  confirming  school  districts   In  exist- 
ence   live    years    duly    Incorporated,    see    S 

Henning's  General  Laws,  3d  ed.,  p.  2856. 


18.  San  Diego  school  board— Members  ef 
subject  to  recall. — In  view  of  section  8%, 
article  XI  of  the  constitution,  section  2, 
article  VII,  as  amended  in  1905,  chapter  3, 
article  I,  as  amended  in  1909,  section  4, 
chapter  4,  article  I,  and  section  3,  article 
VII,  of  the  San  Diego  charter,  and  sections 
1576  and  1616,  Political  Code,  the  members 
of  the  San  Diego  school  board  are  subject 
to  recall,  although  part  of  the  district  is 
outside  the  city,  and  they  are  paid  by  coun- 
ty warrants. — Akerman  v.  Moody,  38  Cal. 
App.  461,  176  Pac.  696. 

19.  School  taxes — District  lying  In  city 
and  country. — The  board  of  trustees  of  a 
city  of  the  fifth  class  has  the  power,  under 
this  and  section  1670,  Pol.  Code,  and  Stats. 
1883,  p.  24,  to  levy  a  school  tax  upon  the 
territory  of  the  school  district  lying  out- 
side the  city  limits,  and  the  exercise  of  this 
power  does  not  contravene  any  constitu- 
tional provision. — VI  sail  a  Savings  Bank  v. 
Vlsalia,  153  Cal.  207,  94  Pac.  888. 


Taxable    area    of    school    district— 
Lands  outside  corporate  limits  of  city. — For 

school  purposes,  including  the  levying  and 
collection  of  taxes,  the  municipal  lines  and 
the  school-district  lines,  including  lands 
outside  the  city  boundaries,  are  deemed 
coincident. — Wible  v.  City  of  Bakersfield, 
—  CaL  App.  — ,  183  Pac.  291,  293. 


§  1576a,  CLERK  FOR  DISTRICT  TRUSTEES.  In  any  school  district 
organized  under  the  preceding  section,  and  which  is  also  a  high-school  district, 
and  which  districts  are  governed  by  a  board  of  school  trustees,  and  which  dis- 
tricts have  an  average  daily  attendance  in  the  elementary -school  district  of  at 
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least  eight  hundred  as  shown  by  the  last  report  of  the  principal  of  schools  in 
said  elementary-school  district  on  file  in  the  office  of  the  county  superintendent 
of  schools,  the  trustees  of  the  said  school  district  may  appoint  a  clerk,  who  shall 
not  be  one  of  their  own  number,  to  act  for  the  elementary-district  trustees  and 
the  high-school-district  trustees,  to  hold  office  at  the  pleasure  of  the  board  of 
trustees. 

[Salary.]     Said  board  may  fix  the  salary  of  the  clerk  at  a  sum  not  exceeding 

twenty-five  dollars  per  month  for  the  two  districts,  which  sum  shall  be  paid  in 

the  same  manner  and  from  the  same  funds  as  other  incidental  expenses  of  the 

district  are  paid. 

History:  Enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  550; 
amended  April  23,  1913,  Stats,  and  Amdts.  1913,  p.  73.  In  effect  August 
10,  1913. 

§1577.  FORMATION  OF  SCHOOL  DISTRICT.  PETITION  FOR.  First- 
No  new  school  district  shall  be  formed  at  any  other  time  than  between  the  first 
day  of  October  and  the  tenth  day  of  February  nor  at  that  time  unless  the 
parents  or  guardians  of  at  least  fifteen  children  between  the  ages  of  five  and 
seventeen  years  as  shown  by  the  petition,  residents  of  such  proposed  new  dis- 
trict, and  residing  at  a  greater  distance  than  two  miles  by  a  traveled  road  from 
the  public  schoolhouse  in  the  district  in  which  such  parents  or  guardians 
reside,  present  a  petition  to  the  superintendent  of  schools,  setting  forth  the 
boundaries  of  the  new  district  asked  for ;  provided,  that  the  provision  requiring 
the  petitioners  shall  reside  a  distance  of  more  than  two  miles  by  a  traveled 
road  from  said  public  schoolhouse  may  be  dispensed  with  when  the  petition 
shall  be  signed  by  parents  or  guardians  of  fifty  or  more  children  between  the 
ages  of  five  and  seventeen  years,  residents  of  a  district  or  districts  containing 
more  than  two  hundred  children  in  average  daily  attendance  in  the  elementary 
schools  of  said  district  or  districts  as  shown  by  the  report  of  teacher  or  prin- 
cipal of  said  school  or  schools  on  file  in  the  office  of  the  county  superintendent 
of  schools  for  the  school  year  immediately  preceding. 

[Change  of  boundaries.]  Second — The  boundaries  of  a  school  district,  except 
as  provided  in  section  one  thousand  five  hundred  fifty-one  of  the  Political  Code, 
shall  be  changed  only  between  the  first  day  of  October  and  the  tenth  day  of 
February  in  any  year,  and  then  only  when  at  least  ten  heads  of  families  resid- 
ing in  the  district  affected  by  the  proposed  change  of  boundaries  shall  present 
to  the  superintendent  of  schools  a  petition  setting  forth  the  changes  of  bound- 
aries desired,  and  the  reasons  for  the  same ;  provided,  that  two  or  more  elemen- 
tary-school districts  lying  contiguous  may  at  any  time  be  united  to  constitute 
but  one  district,  whenever  a  petition  signed  by  a  majority  of  the  heads  of 
families  residing  in  each  of  said  districts  shall  be  presented  to  the  superintend- 
ent of  schools.  Said  petition  shall  be  acted  upon  in  the  same  manner  as  is  done 
in  case  of  the  formation  of  new  school  districts. 

[Formation  of  joint  districts.]  Third— Joint  districts  (that  is,  districts 
lying  partly  in  one  county  and  partly  in  another)  may  be  formed  at  any  time 
between  the  first  day  of  October  and  the  tenth  day  of  February  in  any  year, 
whenever  a  petition  signed  by  the  parents  or  guardians  of  at  least  fifteen  chil- 
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dren  between  the  ages  of  five  and  seventeen  years  as  shown  by  the  petition  [,] 
residents  of  such  proposed  joint  district  and  residing  at  a  greater  distance  than 
two  miles  by  a  traveled  road  from  any  public  schoolhouse,  shall  be  presented 
to  the  superintendent  of  schools  of  each  county  affected  by  the  proposed  forma- 
tion of  a  joint  district;  and  provided,  further,  that  the  provision  requiring 
that  the  petitioners  shall  reside  a  distance  of  more  than  two  miles  by  a  traveled 
road  from  a  public  schoolhouse  may  be  dispensed  with  when  the  petition  shall 
be  signed  by  the  parents  or  guardians  of  fifty  or  more  children  between  the 
ages  of  five  and  seventeen  years  as  shown  by  the  petition,  residents  of  school 
district  or  districts  containing  an  average  daily  attendance  of  two  hundred  or 
more  in  the  elementary  schools  of  said  district  or  districts  as  shown  by  the 
reports  on  file  in  the  office  of  the  superintendent  of  schools  for  the  school  year 
immediately  preceding.  All  the  provisions  relative  to  the  formation  of  joint 
districts  shall  be  by  concurrent  action  of  the  superintendent  and  the  board  of 
supervisors  of  each  county  affected ;  still  further  provided,  that  by  concurrent 
action  of  the  boards  of  supervisors  and  the  county  school  superintendents,  con- 
tiguous school  districts  or  parts  of  such  school  districts  lying  in  different  coun- 
ties may,  on  proper  petitions  as  above  required,  be  united  to  form  a  joint 
school  district,  and  the  school  property  within  the  territory  thus  united  shall 
become  the  property  of  the  newly  formed  joint  school  district. 

[Children  of  new  districts.]  Fourth — The  children  residing  in  any  newly 
formed  district,  in  any  district  whose  boundaries  have  been  changed,  or  in  any 
joint  district,  shall  be  permitted  to  attend  the  school  in  the  district  or  districts 
from  which  the  newly  formed  district  was  constituted  until  the  first  day  of 
July  next  succeeding  the  formation  or  change. 

[Transfer  of  funds.]     Fifth — Whenever  a  district  shall  be  united  with  a 

municipality  or  with  another  district,  all  funds  belonging  to  said  district  shall 

be  transferred,  by  requisition  of  the  superintendent  of  the  county  upon  the 

county  auditor,  to  the  municipality  or  district  with  which  said  district  is  united. 

History:  Enacted  April  12,  1872;  amendment  approved  March  28, 
1874,  Code  Amdts.  1873-4,  p.  92;  March  20,  1876,  Code  Amdts.  1875-6, 
p.  27;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  34;  March  4, 
1881,  Stats,  and  Amdts.  1881,  p.  40;  March  3,  1885,  Stats,  and  Amdts. 
1884-5,  p.  16;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  184;  March  28, 
1893,  Stats,  and  Amdts.  1893,  p.  358;  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  404;  April  23,  1913,  Stats,  and  Amdts.  1913,  p.  71. 

FORMATION  OF  SCHOOL  DISTRICT.  San  J.  Land  Co.  v.   Preciado.   167  Cal.  MO* 

.,     ,                  ,     .  140  Pac.   289. 

1.  Methods  prescribed  not  exclusive.  ^     Property  and   obligation*   o.  c.an*e. 

2,  3.  Property  and  obligations  on  change.  — Where  boundaries  of  municipal  corpora- 

4.  When  de  facto  district  exists.  tions  are   changed   either   by   forming  new 

_..             ^~m-*M*.  <*-**-  corporation  out  of  territory  of  original  one 
As  to  apportionment  of  funds  In  district*  .        .           .       .    _           .,            .    *«.»...  ♦«. 
...  Z  Z      .«_      m.        „      m                m            -  or   by    transferring   portion   of   territory  to> 
divided    by    the    board    of    supervisors,    see,  on<n^^  ^-rwn-fi^    «-  «Kc™,^  ~#  anWnm. 
xk  loco    unco  another  corporation,  in  absence  of  any  pro- 
post,  55  18&*.  18&».  viglon    on    subject    the    old    corporation    i? 

Unlon-acbool  districts. — See,  post,  fi  1674.  entitled  to  all  property  and  is  solely  liable 
1.  Method  prescribed  not  exclusive.— In-  for  all  obligations;  territory  taken  there- 
asmuch  as  Joint  districts  were  recognized  from  will  not  be  entitled  to  any  of  cor- 
ny name  under  section  1583  before  this  and  porate  property  or  liable  for  any  of  obllga- 
the  two  following  sections  were  made  the  tions  of  old  corporation. — Hughes  v.  Ewing* 
law  providing  the  method  of  creation,  it  93  Cal.  414,  419,  28  Pac.  1067. 
is  untenable  to  hold  that  joint  districts  can  3.  School  district  Is  public  corporation 
only  come  Into  existence  by  following  the  of  quasi  -  municipal  character,  possessing 
method    prescribed   herein. — Las   Animas    &  such   authority    as    has    been    conferred   by 
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§§  1578, 1579 


legislature  to  be  exercised  in  mode  and 
within  limits  prescribed  by  statute.  Power 
to  change  boundaries  of  district  is,  when- 
ever exercised,  legislative  act.  Legislature 
Immediately  or  mediately  by  a  board  of 
supervisors  has  power  to  make  such 
changes,  and  in  exercise  of  such  power  may 
make  such  provisions  respecting:  obliga- 
tions of  corporations  as  it  may  deem  equi- 
table or  proper,  and  its  action  in  this  re- 
spect is  conclusive. — Hughes  v.  Ewing,  93 
CaL  414,  417,  28  Pac.   1067. 


4.  Wfcen  de  facto  district  exists. — Dis- 
trict has  a  de  facto  existence  where  cre- 
ated of  certain  territory,  the  supervisors 
assuming  at  time  it  was  not  part  of  an 
Incorporated  city  which  it  was  afterwards 
determined  to  be,  and  taxes  paid  to  meet 
bonds  issued  by  such  district  can  not  be  re- 
covered by  taxpayer. — Hamilton  v.  County 
of  San  Diego,  108  Cal.  278,  282,  284,  41  Pac. 
805. 

See,  ante,  §  1576  and  note. 


§  1578.    DUTIES  OF  SUPERINTENDENT  ON  RECEIPT  OF  PETITION. 

When  a  petition  is  presented  under  the  foregoing  section  to  the  county  super- 
intendent of  schools  he  shall  examine  the  same  and  if  he  finds  the  same  suffi- 
cient and  signed  as  required  by  the  section  he  shall  set  the  same  for  hearing 
by  the  board  of  supervisors  of  his  county  at  a  regular  meeting  thereof  and 
forthwith  file  the  same  with  said  board  accompanied  by  his  recommendations 
and  a  notice  containing  a  general  statement  of  the  purpose  of  the  petition  and 
of  the  boundaries  of  the  proposed  new  district,  or  the  change  of  boundaries,  as 
the  case  may  be,  and  the  time  and  place  when  and  where  the  petition  will  be 
heard.  At  least  ten  days  prior  to  said  date  of  hearing  he  shall  send  by  regis- 
tered mail  a  copy  of  such  notice  to  each  of  the  trustees  of  each  school  district 
which  may  be  affected  by  the  proposed  change,  if  any,  and  shall  post  or  cause 
to  be  posted  for  the  same  period  copies  thereof  in  at  least  three  public  places 
in  the  territory  proposed  to  be  included  in  the  new  district  and  in  at  least 
three  public  places  in  each  of  the  districts  affected  thereby,  if  any,  one  of  which 
shall  be  posted  at  the  door  of  a  schoolhouse,  if  any,  of  each  of  such  districts. 
He  shall  attach  to  said  original  notice  and  submit  therewith  to  said  board  of 
supervisors  an  affidavit  of  mailing  and  posting  of  said  copies.  Upon  the  filing 
with  it  of  such  petition,  recommendations,  notice  and  affidavit  as  herein 
required,  the  board  of  supervisors  shall  have  jurisdiction  to  hear  and  determine 
said  petition. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  93;  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  185: 
May  14,  1917,  Stats,  and  Amdts.  1917,  p.  568;  April  21,  1919,  Stats,  and 
Amdts.  1919,  p.  134.    In  effect  July  22,  1919. 


§  1579.  DUTY  OF  BOARD  OF  SUPERVISORS  ON  SAME.  The  board  of 
supervisors  must,  at  the  time  and  place  fixed  in  the  notice  mentioned  in  the 
preceding  section,  hear  all  persons  interested  in  the  petition  and  may  continue 
the  hearing  thereof  from  time  to  time  but  for  not  more  than  two  weeks  in  all. 
If  it  approves  the  petition  it  must,  by  an  order  entered  upon  its  minutes,  estab- 
lish the  district  and  define  its  boundaries,  or  order  the  change  of  boundaries,  as 
the  case  may  be,  but  no  territory  not  included  in  the  petition  shall  be  included 
in  any  district  until  a  notice  and  hearing  has  been  given  as  required  by  the 
preceding  section.  A  copy  of  such  order,  certified  by  the  clerk  of  such  board, 
shall  be  recorded  in  the  office  of  the  county  recorder  of  each  county  in  which 
any  such  new  district  is  situated,  or  in  each  county  where  the  district  whose 
boundaries  are  changed  is  situated,  and  such  order  shall,  after  the  expiration 

of  one  year  from  the  date  of  the  recording  thereof,  be  conclusive  evidence  that 
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such  district  has  been  legally  organized,  or  the  boundaries  legally  changed,  as 
the  case  may  be.  After  the  expiration  of  such  time  no  suit  shall  be  main- 
tained which  calls  in  question  the  validity  of  such  organization  or  change  of 
boundaries. 

History:  Enacted  March  12,  1872;  amended  March  28/1874,  Code 
Amdts.  1873-4,  p.  93;  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  569.  In 
effect  July  27,  1917. 

§  1580.    JOINT  SCHOOL  DISTRICTS  UPON  ORGANIZATION  OF  NEW 

COUNTIES.     Whenever  any  school  district  has  been,  or  shall  hereafter  be, 

intersected  by  any  county  boundary  line  in  the  formation  of  any  new  county, 

or  in  changing  the  boundary  of  any  county,  and  portions  of  the  district  then 

lie  in  different  counties,  such  district,  shall  by  operation  of  law  constitute  and 

become  established  as  a  joint  school  district,  at  the  time  of  such  intersection, 

unless  otherwise  provided. 

History:  Former  section  relating  to  new  district,  when  not  to  share 
in  school  moneys,  enacted  March  12,  1S72;  repealed  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  185;  present  section  enacted  March  12,  1909, 
Stats,  and  Amdts.  1909,  p.  289.    in  effect  from  March  12,  1909. 

1.  In  general. — The  law  recognized  and  two  counties  ipso  facto  became  a  joint  die- 
declared  before  the  adoption  of  this  section  trict — Las  Animas  &  San  J.  Land  Co.  ▼. 
that  a  school  district  whose  territory  lay  in       Preciado,   167  Cal.  580,  140   Pac.   219. 

§1581.    ACTION   CREATING  NEW  DISTRICTS,   VOID   IN   CERTAIN 

EVENTS.    [EXCEPTIONS.]    After  the  making  of  an  order  by  the  board  of 

supervisors  creating  a  new  district,  the  school  must  be  opened  therein  not  later 

than  the  second  Monday  of  September  following  the  date  on  which  said  order 

was  made;  otherwise  said  order  shall  be  null  and  void;  provided,  that  when 

any  newly  created  district  becomes  a  part  of  a  union-school  district  prior  to 

the  second  Monday  of  September  following  the  date  on  which  said  order  was 

made,  said  district  shall  be  exempt  from  the  provisions  of  this  section. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  157;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  246; 
February  28,  1907,  Stats,  and  Amdts.  1907,  p.  61;  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  83;  April  23,  1916,  Stats,  and  Amdts.  1915,  p.  176. 
in  effect  August  8,  1915. 

1.     Provision    for    achoolhovae— Need   not  order  creating-  district  was  made. — Sunol  6. 

be  made  at  once  by  new  dtetrlct,  but  school  Dist  V.  Chipman,  138  Cal.  251,  256,  71  Pac. 

must  be  opened  not  later  than  second  Mon-  340. 
day    of    September    in    the    year    in    which 

§1582.  SUSPENSION  OF  SCHOOL  DISTRICT,  (a)  If  in  any  school 
district  there  has  been  an  average  daily  attendance  of  only  five  or  a  number  of 
pupils  less  than  five  during  the  whole  school  year,  the  superintendent  shall, 
after  giving  due  notice  to  all  parties  interested  by  sending  notices  by  registered 
mail  to  each  of  the  trustees,  or,  by  causing  notices  to  be  posted  in  three  public 
places  in  the  district,  one  of  which  shall  be  at  the  door  of  the  sehoolhouse,  for 
not  less  than  ten  days,  report  the  fact  to  the  board  of  supervisors  at  their  first 
meeting  in  August.  The  board  of  supervisors  shall  investigate  the  matter,  and, 
if  in  its  judgment  it  would  be  better  to  temporarily  suspend  the  school  district 
they  shall  immediately  so  suspend  it. 
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[District  declared  lapsed.]  If  the  board  of  supervisors  find  that  there  are 
other  school  facilities  or  that  there  is  no  reasonable  chance  to  re-establish  the 
district  they  shall  declare  the  district  lapsed,  and  shall  attach  the  territory 
thereof  to  one  or  more  of  the  adjoining  districts  in  such  manner  as  may  be  by 
them  considered  most  convenient  for  the  residents  of  said  lapsed  district. 

(b)  [Suspended  school  district  re-established.]  At  the  meeting  of  the  board 
of  supervisors  in  the  months  of  July,  August,  or  September,  the  board  of  super- 
visors may  re-establish  a  suspended  school  district  upon  proper  showing  of  the 
people  or  board  of  school  trustees  of  the  district  that  there  are  eight  or  more 
pupils  of  the  district  ready  to  attend  school. 

(c)  [Apportionment  for  suspended  district.]  After  a  district  has  been 
suspended,  the  county  superintendent  shall  at  the  time  of  making  the  appor- 
tionment of  school  moneys  as  provided  in  section  one  thousand  eight  hundred 
fifty-eight  of  the  Political  Code,  set  aside  for  such  suspended  district,  the  sum 
of  five  hundred  fifty  dollars.  This  amount,  with  any  unexpended  balance  to 
the  credit  of  the  district,  shall  be  held  for  the  use  of  the  suspended  district,  in 
case  it  should  be  re-established,  and  so  much  of  it  as  may  be  needed  to  keep 
the  property  of  the  suspended  district  insured  may  be  expended  by  the  trustees 
in  the  same  manner  as  if  the  district  were  not  suspended.  But  no  subsequent 
apportionment  shall  be  made  to  a  suspended  district,  until  it  is  re-established 
as  provided  in  subdivision  three  of  this  section. 

(d)  [Trustees.]  Trustees  shall  be  elected  or  appointed  in  suspended  dis- 
tricts just  as  if  they  were  not  suspended. 

(e)  The  superintendent  may  at  any  time  in  the  month  of  July  of  any  year 
give  notice  as  provided  in  subdivision  two  of  this  section,  to  any  suspended 
district  which  has  not  maintained  school  during  the  year  past,  and  at  the  first 
meeting  of  the  board  of  supervisors  in  August  ask  that  such  district  be  declared 
lapsed. 

(f)  [Suspended  district  merged  with  adjoining  district.]  A  suspended 
district  may  be  merged  with  one  or  more  adjoining  districts  whenever  a  peti- 
tion signed  by  the  majority  of  heads  of  families  residing  in  each  of  said  dis- 
tricts shall  be  presented  to  the  board  of  supervisors.  Such  petition  must  be 
filed  with  the  county  superintendent  and  by  him  presented  to  the  board  of 
supervisors  with  such  suggestions  as  he  thinks  best. 

(g)  [Disposition  of  property  of  lapsed  district.]  When  any  district  has  been 
declared  lapsed,  the  board  of  supervisors  shall  sell  or  otherwise  dispose  of  the 
property  thereto  belonging,  and  shall  place  the  proceeds  of  such  sale  to  the 
credit  of  the  district.  Thereupon  the  superintendent  shall  determine  all  out- 
standing indebtedness  of  said  lapsed  district,  and  shall  draw  his  requisition 
upon  the  county  auditor  in  payment  thereof.  Any  balance  of  moneys  remain- 
ing to  the  credit  of  said  lapsed  district  after  all  indebtedness  has  been  paid 
shall  be  transferred  by  the  superintendent  to  the  credit  of  the  district  into 
which  the  said  lapsed  district  has  been  merged.  If  the  lapsed  district  has  been 
attached  to  more  than  one  of  the  adjoining  districts,  the  superintendent  must 
apportion  the  moneys  remaining  to  the  credit  of  the  lapsed  district  to  the  sev- 
eral districts  pro  rata  according  to  the  average  daily  attendance  in  the  respec- 
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tive  districts  as  shown  by  the  teachers'  reports  for  the  preceding  school  year. 

Should  there  not  be  sufficient  funds  to  the  credit  of  the  lapsed  district  to 

liquidate  all  of  the  outstanding  indebtedness  thereof,  the  superintendent  shall 

draw  his  requisition  upon  the  county  auditor  pro  rata  for  the  several  claims. 

History:  Original  section  enacted  March  12,  1872;  repealed  March 
IB,  1889,  Stats,  and  Amdts.  1889,  p.  185;  enactment  of  present  section 
approved  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1287.  In  effect 
July  28,  1917. 

§1583.  JOINT  DISTRICTS.  APPORTIONMENT  OF  MONEY.  Whenever 
a  district  lies  partly  in  one  county  and  partly  in  another,  the  county  superin- 
tendent must  apportion  to  such  district  such  proportion  of  the  school  money 
to  which  such  district  is  entitled,  as  the  number  of  school  children  in  average 
daily  attendance  residing  in  that  portion  of  the  district  situated  in  his  county 
bears  to  the  total  number  of  children  in  average  daily  attendance  in  the  entire 
district.  The  teacher  or  teachers  in  such  joint  school  district  shall  make  a 
separate  report  of  the  attendance  from  the  different  counties  and  shall  com- 
bine these  reports  on  a  principal's  report  blank  and  send  copies  of  all  such 
reports  to  each  county  superintendent  of  schools  in  whose  county  parts  of  the 
district  are  located.  The  text-books  to  be  used,  and  the  rules  governing  the 
school  in  such  district,  shall  be  those  adopted  by  the  board  of  education  of 
the  county  in  which  the  schoolhouse  in  said  joint  district  is  located.  The  trus- 
tees of  joint  districts  shall  make  to  the  superintendents  of  each  county  in  which 
the  district  is  located,  the  reports  which  other  trustees  are  required  to  make. 
The  teacher  in  such  joint  district  shall  hold  a  certificate  in  the  county  in  which 
the  schoolhouse  is  located. 

History:  Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol  C.  pt), 
p.  34;  amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  157;  March 
23,  1893,  Stats,  and  Amdts.  1893,  p.  246;  April  22,  1913,  Stats,  and 
Amdts.  1913,  p.  54.     In  effect  August  10,  1913. 

1.     In  general. — This  section   existed  and  their  creation  under  sections  1677,  1578,  and 

made  distinct  recognition  by  name  of  joint  1579. — Las    Animas    &    San    J.    Land    Co.   ▼» 

districts,    thus   recognizing    their    existence  Preciado,  167  Cal.  580,  140  Pac.   2S9. 
even  before  the  law  provided  a  method  for 

§1584.  SCHOOL  DISTRICTS,  PART  OF  WHICH  MAY  BE  IN  CHAR- 
TERED CITY  OR  TOWN.  GOVERNMENT  OP.  A  school  district,  a  portion 
of  which  is  embraced  within  the  limits  of  an  incorporated  city  or  town  gov- 
erned by  a  charter  proposed  and  adopted  as  provided  by  section  eight  of  article 
eleven  of  the  constitution  of  the  state  of  California,  may  be  subject  to,  con- 
trolled and  governed  by  the  provisions  of  such  charter  relating  to  and  provid- 
ing for  the  management  of  public  schools  in  the  manner  provided  in  this  section. 
The  board  of  trustees  of  such  school  district  may  provide  for  the  holding  of 
an  election  at  the  time,  and  in  the  form  and  manner  for  holding  elections  for 
school  trustees,  at  which  election  shall  be  submitted  the  question  of  the  district 
being  governed  by  the  provisions  of  the  charter  of  such  city  or  town. 

[Ballot.]  The  ballots  used  at  such  election  shall  contain  the  words  "shall 
the  (name  of  district)  be  governed  by  the  charter  of  the  city  (or  town)  of 

?"  and  the  words  "Yes"  and  "No"  so  placed  that  the  voters  may 

clearly  indicate  their  choice  in  this  connection.    The  board  having  charge  of 
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such  election  shall  count  the  ballots  cast  on  such  proposition  and  make  return 
thereof  to  the  board  of  trustees  of  such  school  district.  If  it  shall  appear  from 
such  returns  that  a  majority  of  the  votes  cast  on  such  proposition  were  in  favor 
thereof,  then  said  board  of  trustees  shall  certify  said  result  to  the  board  of 
education  provided  for  in  the  charter  of  such  city  or  town,  and  from  and  after 
the  date  of  such  certificate  said  school  district  shall  be  governed  by  the  provi- 
sions of  such  charter  relating  to  the  establishment,  management  and  control  of 
the  public  schools ;  provided,  however,  that  in  any  case  where  any  such  school 
district  or  portion  of  school  district,  is  embraced  within  the  corporate  limits 
of  a  city  or  town  having  such  charter  as  ip  herein  referred  to,  and  the  electors 
of  such  school  district  have  participated  in  and  voted  at  any  school  election 
held  subsequent  to  the  adoption  of  and  under  the  provisions  of  such  charter, 
then  the  electors  of  such  school  district  shall  be  deemed  to  have  submitted  to  be 
governed  in  all  matters  relating  to  the  management  of  public  schools  within 
such  school  district  or  high-school  district  as  fully  and  to  all  intents  and  pur- 
poses as  though  the  electors  of  such  school  district  or  high-school  district  had 
by  their  votes  elected  to  be  governed  by  the  provisions  of  such  charter. 

[Electors.]    All  qualified  electors  residing  in  such  school  district,  whether 

residing  within  or  without  the  boundaries  of  such  incorporated  city  or  town, 

shall  be  entitled  to  vote  for  members  of  the  board  of  education  at  any  election 

held  for  that  purpose. 

History:  Enacted  April  12,  1909,  Stats,  and  Amdts.  1909,  p.  810; 
amended  April  15,  1913,  Stats,  and  Amdts.  1913,  p.  28.  In  effect 
August  10,  1913. 

§  1585.  UNION-SCHOOL  DISTRICTS,  HOW  FORMED.]  When  a  majority 
of  the  heads  of  families  who  reside  in  two  or  more  contiguous  school  districts, 
and  who  have  children  attending  school  as  shown  by  the  teachers'  registers  in 
the  school  of  the  said  districts  in  the  same  county,  shall  unite  in  a  petition  to 
the  county  superintendent  of  schools  for  the  formation  of  a  union-school  dis- 
trict, to  comprise  the  district  so  petitioning,  he  shall,  within  twenty  days  after 
receiving  said  petition,  call  an  election  for  the  determination  of  the  question, 
and  shall  appoint  three  qualified  electors  in  each  of  the  districts  petitioning,  to 
conduct  the  election  therein. 

[Election.]  Said  election  shall  be  held  separately  and  simultaneously  at  the 
public  schoolhouse  in  each  of  the  districts  petitioning,  and  shall  be  called  by 
posting  notices  thereof  in  three  of  the  most  public  places  in  each  district,  one 
of  which  places  shall  be  the  public  schoolhouse  in  each  district  at  least  ten 
days  before  said  election.  Said  election  shall  be  conducted  by  the  officers 
appointed  for  that  purpose,  in  the  manner  provided  by  law  for  conducting 
school  elections.  The  ballots  at  such  election,  in  each  district,  shall  contain 
the  words,  "for  the  union-school  district,' '  and  the  voter  shall  write  or  print 
after  said  words  on  his  ballot  the  word  "yes"  or  the  word  "no." 

[Canvass  of  vote.]  It  shall  be  the  duty  of  said  election  officers  in  each 
district  to  canvass  the  vote  at  said  election,  and  report  the  result  to  the  county 
superintendent  of  schools  within  five  days  subsequent  to  the  holding  of  said 
election. 
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[Meeting  of  electors.]  If  a  majority  of  the  votes  cast  at  such  election,  in 
each  and  every  of  such  districts,  shall  be  in  favor  of  such  union-school  district, 
the  county  superintendent  shall,  except  in  the  case  of  the  formation  of  a  union 
district  consisting  of  but  two  districts,  and  as  hereinafter  provided  for  in 
section  one  thousand  five  hundred  eighty-seven  of  this  code,  within  fifteen  days 
after  receiving  the  returns  of  the  election  held  therein,  direct  the  board  of 
trustees  in  each  of  said  districts  to  call  a  meeting  of  the  qualified  electors  of 
their  respective  districts,  in  the  manner  provided  in  this  code  for  calling  district 
meetings. 

[District  representatives.]  At  said  meeting  the  qualified  electors  shall  in 
each  district  select  one  representative,  whose  powers  and  duties  shall  be  as 
hereinafter  specified. 

[Powera.]  The  representatives  so  chosen  shall  name  the  union-school  dis- 
trict, and  shall  have  power  to  make  temporary  arrangements  for  the  location 
of  one  or  more  union  schools  therein,  and,  if  satisfactory  apartments  or  build- 
ings in  a  suitable  location  are  offered  or  can  be  procured,  for  a  consideration 
or  at  a  rental  which  would  make  it  advisable  to  accept  the  same,  they  shall 
have  the  power  to  secure  an  option  of  a  lease  on  such  apartment  or  building 
for  a  period  not  to  exceed  three  years  from  the  first  day  of  July  next  ensuing. 

[Location  of  school.]     Within  forty  days  after  their  selection  they  shall 
notify  the  county  superintendent  of  schools  that  they  desire  to  meet  to  locate 
one  or  more  union  schools  in  and  for  such  union  district.    Thereafter  the  rep- 
resentatives so  chosen  shall  meet  in  conjunction  with  the  county  superintendent 
of  schools  at  a  time  and  place  to  be  named  by  the  superintendent,  for  the  pur- 
pose of  determining  the  location  of  such  union  school  or  schools.     At  such 
meeting  the  superintendent  shall  be  the  chairman  and  shall  be  entitled  to  vote 
and  participate  in  all  its  proceedings.     Should  said  representatives  fail  to 
unanimously  agree  upon  a  location  for  such  school  or  schools,  they  shall  pro- 
pose in  writing  to  the  county  superintendent  then  present,  or,  if  he  is  not 
present,  they  shall  transmit  to  his  office,  within  ten  days,  the  names  of  the 
locations  which  they,  or  any  of  them,  favor. 

[Election  to  determine  location.]  Within  twenty  days  after  receiving  such 
notice,  the  superintendent  shall  call  an  election  in  the  same  manner  as  the 
election  for  the  formation  of  the  union-school  district,  to  determine  the  loca- 
tion of  the  union  school  or  schools.  At  such  election  only  such  sites  as  have 
been  named  by  the  representatives  and  certified  to  the  county  superintendent 
shall  be  voted  upon.  Any  form  of  ballot  by  which  the  voter  signifies  his  choice 
of  location  or  locations  shall  be  allowed.  The  result  of  said  election  shall  be 
determined  and  certified  to  the  county  superintendent,  within  five  days  subse- 
quent to  the  holding  of  said  election.  The  location  or  locations  which  receive 
the  largest  number  of  votes  shall  be  chosen  as  the  location  or  locations  of  the 
school  or  schools. 

History:     Enactment  approved  May  13,  1919,   Stats,  and  Amdts. 
1919,  p.  501.    In  effect  July  22,  1919. 


Sift 


C*.  in,  art.  V.]  JOINT-UNION  DISTRICT— FORMATION  OF.  98  1586, 1587 

§1686.  JOINT-UNION  DISTRICTS.  A  union-school  district  formed  of 
school  districts  not  all  in  the  same  county,  is  designated  a  joint-union  school 

district. 

[How  formed.]  When  a  majority  of  the  heads  of  families  residing  in  two  or 
more  contiguous  school  districts  not  all  in  the  same  county  and  who  have  chil- 
dren attending  the  schools  in  the  districts  petitioning  as  shown  by  the  teach- 
ers' registers  shall  unite  in  a  petition  to  the  county  superintendents  of  their 
respective  counties  for  the  formation  of  a  joint-union  school  district,  to  com- 
prise the  districts  so  petitioning,  it  shall  be  the  duty  of  each  of  said  superin- 
tendents, within  twenty  days  after  receiving  said  petition,  to  call  an  election 
in  the  district  or  districts  in  his  county  petitioning,  for  the  purpose  of  deter- 
mining the  question,  and  appoint  three  qualified  electors  in  each  of  such 
petitioning  districts,  to  conduct  the  election  therein. 

[Election.]  Said  election  shall  be  called  and  conducted  in  all  respects  as 
specified  in  section  one  thousand  five  hundred  eighty-five  of  this  code,  except 
that  the  form  of  ballot  shall  be:  "For  the  joint-union  school  district,' '  and  the 
result  thereof  shall  be  reported  by  the  election  officers  in  each  district  to  the 
superintendent  of  the  county  in  which  such  district  is  situated,  within  five  days 
subsequent  to  the  holding  of  said  election. 

[Meeting  of  electors.]  If  a  majority  of  the  votes  cast  at  such  election,  in 
each  and  every  of  such  districts,  shall  be  in  favor  of  such  joint-union  school 
district,  the  county  superintendent  in  each  county  shall,  except  in  the  case  of 
the  formation  of  a  joint-union  district  consisting  of  but  two  districts,  and  as 
provided  in  section  one  thousand  five  hundred  eighty-seven  of  this  code,  within 
fifteen  days  after  receiving  the  returns  of  the  election,  direct  the  board  of 
trustees  in  the  district,  or  districts,  in  his  county,  to  call  a  meeting  of  the 
qualified  electors,  as  provided  in  section  one  thousand  five  hundred  eighty-five 
of  this  code. 

{District  representatives.]  At  said  meeting  the  qualified  electors,  in  each 
district  shall  select  a  representative,  as  provided  in  section  one  thousand  five 
hundred  eighty-five. 

[Powers.]  The  representatives  so  chosen  shall  meet  at  a  time  and  place  to  be 
agreed  upon  among  themselves,  and  name  the  joint-union  school  district.  The 
location  of  the  joint-union  school,  or  schools,  shall  be  determined  by  the  joint 
action  of  the  representatives  chosen  and  the  county  superintendents  of  the 
counties,  in  manner  and  form  as  provided  for  the  location  of  a  union  school 

or  schools. 

History:     Enactment  approved   May   13,  1919,  Stats,  and   Amdts. 
1919,  p.  503.     In  effect  July  22,  1919. 

§  1587.  UNION  OB  JOINT-UNION  DISTRICTS.  PROCEEDINGS  MAT 
BEGIN  AT  ANY  TIME.  Proceedings  for  the  formation  of,  or  for  admission 
to,  a  union  or  joint-union  school  district  may  be  begun  at  any  time,  but  the 
schools  in  the  district  uniting  to  form,  or  that  are  admitted  to,  a  union  or 
joint-union  school  district,  shall  remain  under  the  control  of  their  respective 
boards  of  trustees  until  the 

first  day  of  July  next  succeeding  the  formation  of  the  union  or  joint-union 
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district  and  the  location  of  the  union  or  joint-union  school,  or  schools,  or  of 
admission  to  a  union  or  joint-union  district,  on  which  first  day  of  July  the  dis- 
tricts uniting  to  form  the  union  or  joint-union  school  district,  or  the  district 
admitted  to  such  union,  shall  cease  to  exist,  except  for  purposes  specified  in  sec- 
tions one  thousand  five  hundred  eighty-five  to  one  thousand  five  hundred  ninety- 
one  c  inclusive  of  this  code,  and  the  terms  of  office  of  the  school  trustees  in  said 
districts  shall  expire,  and  the  district  property  of  each  district  so  uniting  or 
admitted  shall  vest  in  such  union  or  joint-union  district  and  pass  to  the  control 
of  the  board  of  trustees  of  such  district,  to  be  held  and  disposed  of  by  them, 
according  to  the  provisions  of  this  code  relating  to  the  powers  and  duties  of 
boards  of  school  trustees ; 

[Union  of  but  two  districts.]  provided,  that  in  union  or  joint-union  school 
districts  formed  by  the  union  of  but  two  school  districts,  no  selection  of  repre- 
sentatives, as  provided  for  in  section  one  thousand  five  hundred  eighty-five  is 
necessary,  and  the  board  of  trustees  for  the  original  school  districts  shall  act 
as  the  representatives,  and  shall  constitute  the  board  of  trustees  for  the  new 
union  or  joint-union  school  district,  and  each  of  such  trustees  shall  continue  in 
office  for  the  term  for  which  he  was  elected,  except  as  hereinafter  provided; 
and  provided,  further,  that  the  proceeds  of  any  sale  by  the  board  of  trustees 
of  the  union  or  joint-union  school  district,  of  school  property  that  originally 
belonged  to  any  of  the  original  districts,  must  first  be  applied  to  the  discharge 
of  any  bonded  indebtedness  of  such  original  district. 

[Representatives  to  act  until  election  of  board.]  In  the  formation  of  union 
or  joint-union  school  districts,  the  representatives  selected  according  to  the  pro- 
visions of  section  one  thousand  five  hundred  eighty-five  shall  act  as  a  board  of 
trustees  for  such  union  or  joint-union  district,  until  the  election  or  appointment 
and  qualification  of  the  regular  board  of  trustees. 

History:     Enactment  approved  May  13,  1919,   Stats,  and   Amdts. 
1919,  p.  504.    In  effect  July  22,  1919.    . 

§1588.  SAME.  BOARD  OF  TRUSTEES.  1.  In  every  union  or  joint- 
union  school  district,  the  governing  board  shall  be  composed  of  five  members 
who  shall  be  elected  at  large  from  the  elementary-school  districts  composing 
the  union  for  the  term  of  three  years,  excepting  as  hereinafter  provided. 
When  any  union  or  joint-union  school  district  is  formed,  the  superintendent  or 
superintendents  of  schools  who  may  have  jurisdiction  over  the  same  shall, 
within  fifteen  days  thereafter,  appoint  a  board  of  school  trustees  of  five  mem- 
bers for  the  union  or  joint-union  school  district.  Each  member  so  appointed 
shall  hold  office  until  the  first  day  of  May  next  succeeding  such  appointment. 

2.  [Annual  election.]  The  regular  annual  election  of  members  of  the  union 
or  joint-union  school  district  board  shall  be  held  at  the  same  time  as  the  regular 
annual  election  of  school  trustees  as  provided  in  section  one  thousand  five 
hundred  ninety-three  of  the  Political  Code ;  said  election  shall  be  called  by  the 
union-school  district  board  which  shall  designate  a  polling  place  in  each  of  the 
elementary-school  districts  composing  the  union  or  joint-union  school  district 
at  which  the  electors  of  such  school  district  may  vote.  The  union  or  joint- 
union  school  district  board  shall  give  the  same  notice  of  said  election  and 
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appoint  the  same  number  of  election  officers  in  each  elementary  school  district 
composing  the  union  as  are  required  for  the  election  of  school  trustees  in  ele- 
mentary-school districts.  Said  election  shall  be  held  in  the  same  manner  as  are 
elections  of  school  trustees,  and  the  returns  thereof  shall  be  at  once  sent  to 
the  clerk  of  the  union  or  joint-union  district  board.  Said  board  shall  meet  on 
the  seventh  day  thereafter  at  one  o'clock  p.m.  and  canvass  said  returns  and 
issue  certificates  of  election  to  the  persons  elected  and  file  duplicates  thereof 
with  the  superintendent  of  schools  having  jurisdiction  over  such  union  or  joint- 
union  school  district.  After  each  member's  term  expires,  his  successor  shall  be 
elected  in  like  manner  for  the  term  of  three  years  and  until  his  successor  shall 
be  elected  or  appointed  and  qualified. 

Vacancies  on  the  board  shall  be  filled  by  appointment  by  the  superintendent 
of  schools  having  jurisdiction  over  the  union  or  joint-union  school  district,  the 
appointee  to  hold  office  for  the  remainder  of  the  unexpired  term. 

3.  [Terms  at  first  election.]   At  the  first  election  for  members  of  the  board 

of  school  trustees  of  the  union  or  joint-union  school  district,  one  member  shall 

be  elected  to  hold  office  from  the  day  of  receiving  his  certificate  of  election 

until  the  first  day  of  May,  next  succeeding ;  two  members  shall  be  elected  to 

hold  office  from  the  day  of  receiving  their  certificates  of  election  until  the  first 

day  of  the  second  succeeding  May;  and  two  members  shall  be  elected  to  hold 

office  from  the  day  of  receiving  their  certificates  of  election  until  the  first  day 

of  the  third  succeeding  May.    Thereafter  the  successors  shall  be  elected  as 

hereinbefore  provided. 

History:     Enactment  approved  May  13,   1919,   Stats,  and  Amdts. 
1919,  p.  504.    In  effect  July  22,  1919. 

§  1689.  SAME.  ERECTION  OB  LEASE  OF  BUILDING.  After  the  loca- 
tion of  the  union  or  joint-union  school,  or  schools,  has  been  determined,  the 
representatives,  acting  as  a  board  of  trustees,  or  their  successors,  may  erect  or 
lease  a  suitable  building,  as  they  may  deem  most  advisable.  A  lease  shall  not 
be  made  for  a  longer  period  than  three  years.  A  building  may  be  erected 
under  the  provisions  of  sections  one  thousand  eight  hundred  thirty  to  one  thou- 
sand eight  hundred  thirty-nine,  inclusive,  of  this  code,  relating  to  a  district  tax, 
or  sections  one  thousand  eight  hundred  eighty  to  one  thousand  eight  hundred 
eighty-nine,  inclusive,  of  this  code,  relating  to  the  issuance  of  bonds.  In  all 
cases  the  plans  must  be  approved  by  the  county  superintendent  of  schools  of 
the  county  in  which  the  schoolhouse  is  to  be  located. 

[Change  of  location.]    No  change  of  location  of  any  union  or  joint-union 

school,  when  once  established,  shall  be  made,  except  upon  a  petition  to  the 

county  superintendent  of  school,  or  superintendents,  in  case  of  a  joint-union 

district,  signed  by  two-thirds  of  the  heads  of  families  who  reside  in  the  school 

district  and  who  have  children  attending  the  school  as  is  shown  by  the  teacher's 

register  in  the  school,  and  then  only  in  accordance  with  all  the  provisions  for 

the  original  location  of  the  school. 

History:     Enactment  approved  May  13,  1919,   Stats,  and   Amdts. 
1919,  p.  505.    In  effect  July  22,  1919. 
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§  1589a.  SAME.  POWERS  AND  DUTIES  OF  TRUSTEES.  The  powers 
and  duties  of  boards  of  trustees  in  union  or  joint-union  school  districts  shall  be 
such  as  are  now,  or  may  hereafter  be  assigned  by  law  to  boards  of  school  trus- 
tees, except  as  otherwise  provided  in  sections  one  thousand  five  hundred  eighty- 
five  to  one  thousand  five  hundred  ninety-one  c,  inclusive,  of  this  code. 

History:     Enactment  approved   May  13,  1919,   Stats,  and   Amdts. 
1919,  p.  506.    In  effect  July  22,  1919. 

§  1589b.  SAME.  MEETINGS  OF  BOARD.  Boards  of  trustees  of  union  or 
joint-union  scLool  districts  shall  hold  regular  meetings  at  the  school  buildings, 
at  such  time  as  may  be  provided  in  the  rules  and  regulations  adopted  by  them 
for  their  own  government.  Such  meetings  shall  not  be  held  less  frequently 
than  quarterly. 

Special  meetings  may  be  held  at  the  call  of  the  president  of  the  board.  Upon 
the  request,  in  writing,  signed  by  a  majority  of  any  board,  the  president  of  said 
board  shall  call  a  meeting  thereof,  pursuant  to  such  request.  Of  all  special 
meetings  of  any  board  the  members  thereof  shall  have  at  least  two  days'  notice, 
issued  and  served  by  the  clerk  thereof.  At  special  meetings  no  business  shall 
be  transacted  other  than  as  specified  in  the  call  therefor ; 

[Executive  committee  when.]  provided,  that  in  union  and  joint-union  dis- 
tricts formed  by  the  union  of  more  than  three  school  districts  the  board  may 
appoint  an  executive  committee,  consisting  of  the  president  and  the  clerk  and 
one  other  member  of  the  board,  to  attend  to  the  routine  business  of  the  board, 
their  action  to  be  reported  to  the  board  for  ratification  at  its  first  meeting 

ensuing. 

History:     Enactment  approved  May  13,  1919,  Stats,  and  Amdts. 
1919,  p.  506.    In  effect  July  22,  1919. 

§  1589c.  SAME.  SUPERVISING  PRINCIPAL.  Whenever  in  their  judg- 
ment it  may  be  deemed  advisable,  the  board  of  trustees  for  any  union  or  joint- 
union  school  district  may  unite  with  the  trustees  of  any  other  school  district, 
single,  union  or  joint,  in  the  employment  of  a  supervising  principal,  who  shall 
devote  such  time  to  the  supervision  of  instruction  in  the  several  school  districts 
and  shall  receive  such  compensation  from  each  board  of  trustees  as  may  be 
agreed  upon  by  them. 

History:     Enactment  approved  May   13,   1919,   Stats,  and  Amdts. 
1919,  p.  506.    In  effect  July  22,  1919. 

§  1590.     SAME.    TRANSFER  OF  FUNDS  TO  UNION  DISTRICT.    On  the 

first  day  of  July  n'ext  ensuing  after  the  formation  of  a  union  or  joint-union 
school  district,  or  the  admission  thereto  of  a  school  district,  the  county  super- 
intendent of  schools,  or  superintendents  in  joint-union  school  districts,  shall 
transfer,  by  requisition  upon  the  county  auditor,  all  funds  remaining  to  the 
credit  of  the  different  districts  uniting  to  form  the  union  or  joint-union  dis- 
trict, or  to  the  credit  of  the  district  admitted  thereto,  to  the  credit  of  such 
union  or  joint-union  district. 

For  the  purposes  of  teachers'  reports  and  for  the  estimating  of  the  number 
of  teachers  and  the  amount  of  money  to  which  each  district  is  entitled,  the  sev- 
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eral  districts  uniting  to  form  the  union-school  district  shall  continue  their 
separate  existence. 

[Separate  reports.]  The  teacher  or  teachers  shall  keep  the  enrollment  and 
attendance  of  each  district  separate  from  that  of  the  other  districts  compojing 
the  union.  At  the  close  of  the  term  or  year,  a  report  shall  be  made  of  the 
attendance  of  each  district  composing  the  union  separately.  These  separate 
reports  shall  be  combined  into  a  principal's  report.  In  case  of  a  joint-union 
8ehool  district,  the  teacher  or  teachers  shall  send  a  copy  of  each  report  to  the 
county  superintendent  in  whose  county  parts  of  the  district  lie ; 

[Apportionment  of  money.]    and  provided,  further,  that  no  moneys  shall  be 

apportioned  directly  to  any  of  such  several  districts,  while  forming  a  part  of 

an  organized  union  or  joint-union  school  district,  but  there  shall  be  apportioned 

to  such  union  or  joint-union  district  the  aggregate  of  moneys  that  would  be 

apportioned  to  the  several  school  districts  composing  it,  if  such  several  districts 

were  not  united. 

History:     Enactment  approved   May  13,   1919,   Stats,  and  Amdts. 
1919,  p.  507.    In  effect  July  22,  1919. 

§1591.    ANNEXATION  OF  OTHER  DISTRICTS.    Any  school  district  may 
be  admitted  to  a  union  or  joint-union  school  district  by  action  of  the  board  of 
supervisors  of  the  county  in  which  such  school  district  is  located,  upon  such 
terms  as  may  be  agreed  upon  between  the  board  of  trustees  of  the  school  dis- 
trict seeking  admission  and  the  board  of  trustees  of  the  union  or  joint-union 
school  district,  whenever  a  majority  of  the  heads  of  families  who  reside  in  the 
district  and  who  have  children  enrolled  in  the  school  as  is  shown  by  the 
teacjier's  report  on  file  in  the  office  of  the  superintendent  of  schools  for  the  year 
or  term  immediately  preceding,  shall  present  to  said  board  of  supervisors  a 
petition  for  such  annexation,  accompanied  by  a  petition  for  such  annexation 
signed  by  a  majority  of  the  members  composing  the  board  of  trustees  of  the 
union  or  joint-union  district  to  which  admission  is  desired.    The  county  super- 
intendent of  schools  shall  then  classify  the  newly  admitted  district,  in  class  A, 
B,  or  C.  as  provided  in  section  one  thousand  five  hundred  eighty-eight  of  this 
code,  for  the  election  of  a  tuustee  thereby.    If  such  petitioning  school  district 
and  such  union  or  joint-union  school  district  be  not  wholly  situated  in  the  same 
county,  then  said  petitions  shall  be  presented  in  duplicate  to  the  board  of  super- 
visors of  each  and  every  county  in  which  any  part  of  either  of  such  districts 
is  situated,  and  such  annexation  shall  be  made  only  by  the  concurrent  action  of 
all  of  such  board  of  supervisors;  and  in  that  case  the  classification  of  the 
annexed  district,  for  election  of  a  trustee,  shall  be  made  by  concurrent  action 
of  the  county  superintendents  of  each  and  all  such  counties. 

A  portion  of  a  school  district  may  be  admitted  to  an  adjacent  union  or  joint- 
onion  school  district  by  action  of  the  board  of  supervisors  of  the  county  in 
which  such  school  district  is  situated,  whenever  a  majority  of  the  heads  of 
families  who  reside  in  the  district  and  who  have  children  attending  the  school 
as  shown  by  the  teacher's  register,  shall  present  to  said  board  of  supervisors  a 
petition  for  such  annexation,  accompanied  by  a  petition  for  such  annexation 
signed  by  a  majority  of  the  members  composing  the  board  of  trustees  of  the 
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union  or  joint-union  district  to  which  admission  is  desired.  The  board  of 
supervisors  shall  attach  such  annexed  portion  of  a  school  district  to  a  contig- 
uous original  school  district  forming  part  of  the  union  or  joint-union  district, 
for  voting  and  other  purposes,  and  such  annexed  portions  shall  thereafter  be  a 
part  of  the  original  district  to  which  it  is  so  attached,  and  can  not  subsequently 
withdraw  from  the  union  or  joint-union  district,  except  as  the  district  to  which 
it  is  so  attached  withdraws.  Such  annexed  portion  shall  have  no  representation 
on  the  board  of  trustees  of  the  union  or  joint-union  school  district,  except  as  a 
part  of  the  district  to  which  it  is  attached.  If  such  portion  of  a  school  district 
and  such  union  or  joint-union  school  district  be  not  wholly  situate  in  the  same 
county,  then  said  petition  shall  be  presented  in  duplicate  to  the  board  of  super- 
visors of  each  and  every  county  in  which  any  part  of  either  of  such  districts  is 
situated,  and  such  annexation,  and  such  attachment  of  annexed  portion  to  one 
of  the  original  districts,  shall  be  made  only  by  the  concurrent  action  of  all  such 
boards  of  supervisors. 

History:      Enactment  approved   May   13,   1919,   Stats,  and  Amdts. 
1919,  p.  507.    In  effect  July  22,  1919. 

§  1591a.  SAME.  WITHDRAWAL  FROM  UNION.  Any  school  district  con- 
tained in  a  union  or  joint-union  school  district  may,  in  like  manner,  withdraw 
from  such  union  or  joint-union  district  by  action  of  the  board  or  boards,  of 
supervisors  of  the  county,  or  counties,  in  which  the  union  or  joint-union  dis- 
trict is  located,  upon  such  terms  as  may  be  agreed  upon  between  the  trustee  of 
the  school  district  seeking  to  withdraw  and  a  majority  of  the  other  members 
of  the  board  of  trustees  of  the  union  or  joint-union  district,  whenever  a  major- 
ity of  the  heads  of  families  residing  in  the  union  or  joint-union  district,  includ- 
ing two-thirds  of  the  heads  of  families  who  reside  in  the  district  wishing  to 
withdraw  and  who  have  children  attending  the  school  as  shown  by  the  teacher's 
register,  shall  present  to  such  board  or  boards  of  supervisors  a  petition  foT 
such  withdrawal,  accompanied  by  a  written  consent  to  such  withdrawal  signed 
by  a  majority  of  the  members  composing  the  board  of  trustees  of  such  union  or 
joint-union  district. 

History:      Enactment  approved   May  13,   1919,   Stats,  and  Amdts. 
1919,  p.  508.    In  effect  July  22,  1919. 

§  1591b.    SUSPENSION  OF  DISTRICT.    If  the  average  daily  attendance 

from  any  one  of  the  school  districts  composing  a  union  or  joint-union  school 

district  shall  fall  to  five  or  less  for  the  entire  year,  the  county  superintendent 

shall  report  the  facts  to  the  board  of  supervisors  under  the  provisions  of  this 

code  relating  to  the  lapsing  and  suspension  of  school  districts,  and  the  board 

of  supervisors  shall  lapse  or  suspend  the  district. 

History:      Enactment  approved   May   13,   1919,   Stats,   and   Amdts. 
1919,  p.  509.     In  effect  July  22,  1919. 

§  1591c.    SAME.    DISSOLUTION  OF  UNION  DISTRICT.    Any  union  or 

joint-union  school  district,  formed  under  the  provisions  of  section  one  thousand 
five  hundred  eighty-five,  and  which  shall  have  been  in  existence  three  years  or 
more,  may  be  dissolved  in  the  following  manner:   A  petition  signed  by  two- 
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thirds  of  the  heads  of  families  who  reside  in  the  district  and  who  have  children 
who  attend  the  school  as  shown  by  the  teacher's  register  or  as  may  be  shown  by 
a  census  of  the  district  ordered  by  the  board  of  school  trustees,  shall  be  pre- 
sented to  the  county  superintendent  of  schools  of  the  county  in  which  such  dis- 
trict is  situated,  setting  forth  briefly  the  reasons  for  dissolution  and  praying 
that  the  question  may  be  submitted  to  the  voters  in  such  district. 

[Election.]  Upon  receiving  such  petition  the  superintendent  shall,  within 
twenty  days,  call  an  election  in  the  district,  submitting  to  the  voters  therein 
the  question  of  dissolution  of  such  district.  If  such  petitioning  district  be  not 
wholly  situated  within  the  same  county,  said  petition  shall  be  presented  in 
duplicate  to  the  superintendent  of  each  county  having  territory  within  such 
district,  and  each  superintendent  so  petitioned  shall,  within  twenty  days  after 
receiving  such  petition,  call  an  election  in  the  territory  situate  within  his  county 
and  forming  part  of  such  district,  and  appoint  three  electors  resident  within 
such  territory  to  conduct  such  election  therein.  Notice  of  such  election,  which 
must  be  held  throughout  the  district  on  the  same  day  and  during  the  same 
hours,  shall  be  given  by  posting  written  or  printed  notice  thereof  in  at  least 
three  of  the  most  public  places  in  such  district  for  at  least  twelve  days  next 
before  the  day  set  for  such  election ;  and  if  such  district  be  not  wholly  situated 
in  the  same  county,  said  notice  shall  be  posted  for  said  time  in  three  of  the 
most  public  places  in  the  portion  of  the  district  in  each  county.  Said  election 
shall  be  conducted  in  the  manner  provided  by  law  for  conducting  school  elec- 
tions. The  ballots  shall  have  printed  on  them  the  words  "for  dissolution,"  and 
the  voters  shall  write  or  print  thereafter  the  word  "yes"  or  the  word  "no." 
The  election  officers  shall  report  the  result  of  such  election  within  five  days 
thereafter  to  the  county  superintendent  of  schools  of  the  county  of  which  they 
are  residents.  If  a  majority  of  all  the  votes  cast  at  such  election  be  opposed  to 
dissolution,  no  further  petition  shall  be  entertained  or  election  ordered  for  a 
similar  purpose  within  three  years  next  following  such  election. 

{Two-thirds  vote  to  prevail.]  If  the  district  in  which  such  election  is  held  be 
wholly  situated  in  one  county,  and  i{  two-thirds  of  all  the  votes  cast  at  such 
election  be  in  favor  of  dissolution,  the  county  superintendent  of  such  county 
shall  forthwith  certify  the  result  of  such  election  to  the  board  of  supervisors  of 
such  county,  and  such  board  shall,  at  its  first  regular  meeting  thereafter,  make 
an  order  declaring  such  union  district  dissolved,  such  order  to  take  effect  at 
the  end  of  the  current  school  year,  except  as  hereinafter  provided.  If  the  dis- 
trict in  which  such  election  is  held  be  not  wholly  situated  in  one  county,  each 
of  the  county  superintendents  of  the  counties  having  territory  therein  shall 
immediately  certify  to  the  others  the  result  of  the  election  in  his  own  county, 
and  if  two-thirds  of  all  the  votes  cast  at  such  election  be  in  favor  of  dissolution, 
all  of  such  county  superintendents  shall,  jointly,  forthwith  certify  the  result  of 
such  election  to  the  board  of  supervisors  of  each  of  such  counties,  and  said 
boards,  and  each  of  them,  shall,  at  the  first  regular  meeting  thereafter,  make  an 
order  declaring  such  union  or  joint-union  district  dissolved,  such  order  to  take 
effect  at  the  end  of  the  current  school  year,  except  as  hereinafter  provided. 

[Disposition  of  property.]     When  a  union  or  joint-union  school  district  has 
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been  thus  dissolved,  the  property  thereof  shall  be  sold  by  the  board  of  super- 
visors of  the  county  in  which  such  property  is  situated,  and  the  proceeds  of 
such  sale,  together  with  any  moneys  in  the  treasury  to  the  credit  of  such  dis- 
solved district,  shall  be  apportioned  to  and  placed  to  the  credit  of  the  school 
districts  that  composed  such  dissolved  district  in  proportion  to  the  value  of 
property  in  each  of  such  school  districts,  as  determined  by  the  last  previous 
assessment  therein  for  school  purposes,  and  the  board  or  boards  of  supervisors 
of  the  county  or  counties  in  which  such  dissolved  district  is  situated  shall  make 
such  orders,  and  such  transfers  from  county  to  county,  as  may  be  necessary  or 
proper  to  effect  such  apportionment. 

[Original  districts  revived.]  From  and  after  the  time  of  making  of  the 
order  or  orders  hereinbefore  provided  for,  declaring  a  union  or  joint-union 
school  district  dissolved,  the  original  school  districts  composing  the  same,  with 
such  additional  territory  as  shall  have  been  annexed  to  them,  shall  be  con- 
sidered to  be  in  existence  again,  as  separate  districts,  and  subject  to  the  pro- 
visions of  sections  one  thousand  five  hundred  ninety-three  to  one  thousand  six 
hundred  two  of  this  code,  relating  to  elections  of  school  trustees,  the  first  of 
such  elections  in  each  of  such  districts  to  be  held  as  in  the  case  of  a  newly 
formed  district ;  but  such  order  or  orders  shall  not  affect  the  continuance  of  the 
union  or  joint-union  board  of  trustees,  or  the  maintenance  of  the  union  or  joint- 
union  school,  until  the  end  of  the  current  school  year,  at  the  expiration  of  which 
time  such  board  and  school  shall  cease  to  exist. 

Sec.  14.    [Repealed.]    Section  one  thousand  six  hundred  seventy-four  of  the 

Political  Code  is  hereby  repealed.  i 

History:     Enactment  approved  May  18,  1919,  Stats,  and  Amdts. 
1919,  p.  509.    In  effect  July  22, 1919 
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ARTICLE  VI. 

ELECTION  FOB  SCHOOL  TRUSTEES. 

S  1593.  Election  for  school  trustees. 

S  1594.  Elections  in  new  districts.    [Repealed.] 

1 1595.  Notices  of  election. 

S  1596.  School  elections,  election  precincts,  etc 

S  1597.  Opening  and  closing  polls. 

S  1598.  Who  are  entitled  to  vote  for  trustees. 

1 1599.  Voting  must  be  by  ballot. 

S  1600.  Election  for  school  trustees — Challenge  of  tote. 

i  1601.  Poll-lists. 

S  1602.  Certificates  of  election. 

1 1603.  Board  of  school  trustees. 

S  1603a.  Same — Term. 

S  1604.  When  new  district  organized. 

S 1605.  Vacancies. 

S  1606.  City  boards  of  education. 

S  1607.  Powers  and  duties. 

8  1608.  Same — Manage  school  property. 

S  1609.  Same — Employ  principal. 

S  1610.  Same — Suspend  pupils. 

$  1610%.  High  school  classes  in  elementary  school. 

§1693.  ELECTION  FOR  SCHOOL  TRUSTEES.  First.  An  election  for 
school  trustees  must  be  held  in  each  school  district  on  the  last  Friday  of  March 
of  each  year,  at  the  district  schoolhouse,  if  there  is  one,  and  if  there  is  none,  at 
the  place  to  be  designated  by  the  board  of  trustees. 

Second.  [Number.]  The  number  of  school  trustees  for  any  school  district, 
except  where  city  boards  are  otherwise  authorized  by  law,  shall  be  three.  No 
persons  shall  be  deemed  ineligible  to  the  office  of  trustee  on  account  of  sex. 

Third.  {Trustees  in  new  districts.]  In  new  school  districts  the  school  trus- 
tees snail  be  elected  on  the  last  Friday  of  March  subsequent  to  the  formation  of 
the  district,  to  hold  office  for  one,  two  and  three  years,  respectively,  from  the 
first  day  of  May  next  succeeding  their  election. 

Fourth.  [Vacancies.]  When  a  vacancy  occurs  from  any  of  the  causes  speci- 
fied in  section  nine  hundred  ninety-six  of  this  code,  the  county  superintendent 
of  schools  shall  appoint  a  suitable  person  to  fill  such  vacancy  to  hold  office  for 
the  remainder  of  the  unexpired  term. 

Fifth    [One  trustee  elected  annually.]    Except  as  provided  in  subdivisions 

two  and  three  of  this  section,  one  trustee  shall  be  elected  annually,  to  hold  office 

for  three  years  from  the  first  day  of  May  next  succeeding  his  election,  or  until 

his  successor  shall  be  elected,  or  appointed,  and  qualified. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  80;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
35;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  40;  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  142;  March  15,  1889,  Stats,  and  Amdts.  1889, 
p.  81;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247;  March  3,  1905, 
.  Stats,  and  Amdts.  1905,  p.  48;  April  22,  1913,  Stats,  and  Amdts.  1913, 
p.  55;  May  24,  1915,  Stats,  and  Amdts.  1915,  p.  817;  May  18,  1917,  Stats, 
and  Amdts.  1917,  p.  734.    In  effect  July  27,  1917. 

62ft 


69  1504-1507 


NOTICB  OF  ELECTION  OF  TRUSTEES — PRECINCTS.        [Pt.  Ill,  Tit.  Ill, 


SCHOOL  TRUSTEES. 

1.  Citiea — Withdrawing  from  general  system. 

2.  Same — As  to  statements  of  Municipal  Cor- 

porations Act. 

3.  Same — Constitution  of  1849  did  not  pro- 

hibit special  legislation. 

1.  Cities  —  Withdrawing  from  general 
system. — Constitutionality  of  provisions  of 
Municipal  Corporations  Act,  withdrawing: 
cities  of  classes  specified  from  operation 
of  general  system  of  common  schools  es- 
tablished by  this  code,  questioned,  but  not 
decided. — Board  of  Education  of  City  of 
Woodland  v.  Board  of  Trustees,  129  Cal. 
599,  606,  62  Pac.  173. 

2.  Same— As  to  statements  of  Municipal 
Corporations  Act  that  cities  affected  there- 
by constitute  "school  districts,"  and  are 
governed   by   "boards   of  education,"    terms 


are  used  in  different  sense  from  that  given 
them  In  this  code,  for  their  school  district 
Is  no  longer  separate  corporate  body,  but 
is  merged  in  city,  and  board  of  education 
Is  but  department  of  general  city  govern- 
ment.—  Board  of  Education  of  City  of 
Woodland  v.  Board  of  Trustees,  129  Cal.  599, 
606,  62  Pac.  173. 

ft.  Same  —  Constitution  of  1849  did  aot 
prohibit  special  legrialatlon  in  school  mat- 
ters, and  therefore  an  act  to  establish  and 
define  powers  and  duties  of  board  of  educa- 
tion of  Nevada  school  district,  passed  in 
1874,  superseded  this  section  of  code.  Th* 
provision  of  present  constitution  that  legis- 
lature shall  not  pass  legal  or  special  laws, 
applies  to  future  and  not  past  legislation. 
— Nevada  S.  Dist.  v.  Shoecraft,  88  CaL  372, 
373,  26  Pac  211. 


§1594.    ELECTIONS  IN  NEW  DISTRICTS.    [Repealed] 

History:  Enacted  March  12,  1872;  repealed  March  15,  1889,  Stats, 
and  Amdta.  1889,  p.  185. 

§  1595.  NOTICES  OF  ELECTION.  Not  less  than  ten  days  before  the  elec- 
tion required  under  section  fifteen  hundred  and  ninety-three,  the  trustees  must 
post  notices  in  three  public  places  in  the  district,  which  notices  must  specify  the 
time  and  place  of  election,  and  the  hours  during  which  the  polls  will  be  kept 
open ;  if  the  trustees  neglect  to  call  said  election,  then  at  any  time  between  the 
tenth  and  fifth  day,  previous  to  the  election  any  three  electors  of  the  district 
may  call  said  election. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  93;  May  24,  1915,  Stats,  and  Amdta.  1915,  p.  815.  In 
effect  August  8,  1915. 


§  1596.  SCHOOL  ELECTIONS,  ELECTION  PRECINCTS,  ETC.  Trustees  or 
board  of  education  charged  with  the  calling,  conduct  and  carrying  on  of  elec- 
tions, may  subdivide  the  district  into  election  precincts  for  the  holding  of  the 
election,  and  may  change  and  alter  such  precincts  as  often  as  occasion  may 
require,  and  must  appoint  one  inspector  and  two  judges  of  election  in  each  pre 
cinct;  if  none  are  so  appointed,  or,  if  those  appointed  are  not  present  at  the 
time  for  opening  the  polls,  the  electors  present  may  appoint  them,  and  they 
shall  conduct  the  election. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  157;  March  23,  1893,  Stats,  and  Amdts.  1893,  p. 
247;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  354. 


1.  Presumption  of  regularity. — Where 
officers  of  election  were  not  appointed,  and 
there  is  nothing  to  contrary  alleged  or 
shown,  it  will  be  presumed  that  deficiency 
was    supplied    by    electors    present   at    time 


of  opening  the  polls. — People  ex  rel.  Brown 
v.  Union  High  S.  Dist.,  101  Cal.  655.  661, 
36  Pac.  119. 

Establishment  of  sign  schools. — Sec,  post. 
fiS  1669-1671. 


§  1597.  OPENING  AND  CLOSING  OF  POLLS.  In  districts  in  which  tho 
average  daily  attendance  as  shown  by  the  teachers'  register  exceeds  four  hun- 
dred, the  polls  must  be  open  at  eight  o'clock  a.  m.,  and  kept  open  until  sia 
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o'clock  p.  m.  In  other  districts  the  polls  must  not  be  opened  before  nine  o'clock 
a.  m.,  nor  kept  open  less  than  four  hours ;  provided,  however,  in  all  elections 
held  for  the  purpose  of  authorizing  the  incurring  of  any  bonded  indebtedness 
the  polls  must  be  opened  at  eight  o  'clock  a.  m.,  and  kept  open  until  six  o  'clock 

p.  m. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880.  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  35;  June  1,  1913,  Stats,  and  Amdts.  1913, 
p.  362.    In  effect  August  10,  1913. 

OPENING  AND  CLOSING  POLLS.  substantial  compliance  with  notice  In  such 

,    A      ,    .      ..  ,  ,.  j»  •     •  case  being:  sufficient — People  ex  rel.  Lee  v. 

L  A  satetantial  compliance  sufficient.  Prewett  124  Cal.  7.  12.  66  Pac.  619. 

2.  Notice  requiring  poll*  to  be  kept  open.  ^    Hotlce  reaillpta,  9t„B  to  ^  kept  opem 

1.    A  substantial  compliance  sufficient.—  from    2    o'clock    until    sunset    is    sufficient 

Validity  of  election  is  not  affected  by  delay  compliance  with  law. — People  ex  rel.  Pixley 

in  opening  polls  where  no  one  Is  prevented  v.    Lodi    High   S.    Diet.,    124    Cal.    694,    703, 

from  voting  or  deprived  of  that  privilege,  57  Pac.  660. 

§  1598.    WHO  ABE  ENTITLED  TO  VOTE  FOR  TRUSTEES.  Every  elector, 

resident  of  the  school  district,  .who  is  a  qualified  elector  of  the  county,  and  who 

is  registered  in  the  precinct  where  the  election  is  held  at  least  thirty  days  before 

the  election,  may  vote  thereat. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  35;  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  432. 

t    To  be  a  qualified   elector  under    this  being  imported  into  this  section. — Falltrick 

section,    prior    to    amendment    of    1905,    re-  v.  Sullivan,  119  Cal.   613,   617,   618,  51   Pac. 

quired  enrolment  on  great  register  for  flf-  947. 
teen  days — that  provision    of   section    1083 

§  1599.  VOTING  MUST  BE  BY  BALLOT.  Each  county  superintendent  of 
schools  shall  furnish  uniform  ballots  for  the  election  of  school  trustees  in  his 
county,  and  no  other  form  of  ballot  shall  be  used.  The  expense  of  printing  and 
distributing  such  ballots  to  the  various  districts  shall  be  paid  as  other  current 
expenses  of  his  office.    The  form  of  said  ballot  shall  be  as  follows : 

[Form  of  ballots  for  election  of  school  trustees.]  Official  ballot  provided  by 
the  office  of  the  superintendent  of  schools  to  be  used  in  the  election  of  school 
trustees  in district,  in  the  county  of 

Immediately  following  the  above  there  shall  be  at  least  twelve  spaces  for  the 
insertion  of  the  names  of  candidates,  each  space  with  a  blank  square  for  the 
expression  of  the  will  of  th«  voter. 

The  name  of  the  county  shall  be  printed  in  as  a  part  of  the  official  ballot. 

The  school  trustees  must  provide  for  printing,  stamping  or  writing  into  this 
ballot  the  designation  of  the  district  and  the  name  of  each  candidate  for  office 
who  has  officially  announced  himself  five  days  prior  to  the  date  of  the  election 
by  filing  or  having  filed  with  the  clerk  of  the  board  of  trustees  a  written  state- 
ment signed  by  him  that  he  is  a  candidate  for  the  office  of  trustee. 

[Manner  of  voting.]  In  casting  his  vote  the  elector  must  stamp  or  write  a 
cross  in  the  square  space  immediately  following  the  name  of  the  candidate  for 
whom  he  desires  to  vote,  or,  should  the  elector  desire  to  vote  for  a  candidate 
whose  name  does  not  appear  on  the  ballot,  he  shall  himself  write  the  name  of 
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said  candidate  in  the  space  provided  for  that  purpose  on  the  ballot.  Where  the 
elector  writes  the  name  of  a  candidate  on  the  ballot  he  may,  but  it  shall  not  be 
necessary  for  him  to,  designate  his  vote  by  writing  or  stamping  the  cross  after 
such  name.  After  properly  marking  his  ballot  he  shall  hand  it  to  the  inspector 
who  shall  then,  in  his  presence,  deposit  the  same  in  the  ballot-box  and  the  judges 
shall  enter  the  elector's  name  on  the  poll  list. 

'[Secret  ballot.]  The  board  of  school  trustees  may  arrange  for  secret  ballot 
by  providing  a  booth  or  private  room  in  which  the  voter  may  prepare  his  ballot, 
and  in  districts  employing  two  or  more  teachers  they  must  arrange  for  such 
secret  ballot  in  the  manner  prescribed  above. 

No  electioneering  shall  be  carried  on  within  one  hundred  feet  of  the  polls. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdta.  1873-4,  p.  94;  March  20,  1891,  State,  and  Amdte.  1891,  p.  157; 
March  23,  1893,  Stats,  and  Amdte.  1893,  p.  247;  June  13,  1915,  Stats, 
and  Amdts.  1913,  p.  811;  March  21,  1917,  State,  and  Amdte.  1917,  p.  15. 
in  effect  July  27,  1917. 

§1600.    ELECTION  FOR  SCHOOL  TRUSTEES.    CHALLENGE  OF  VOTE. 

Any  person  offering  to  vote  may  be  challenged  by  any  elector  of  the  district, 

and  the  judges  of  election  must  thereupon  administer  to  the  person  challenged 

an  oath,  in  substance  as  follows:  "You  do  swear  that  you  are  a  citizen  of  the 

United  States,  that  you  are  twenty-one  years  of  age,  that  you  have  resided  in 

this  state  one  year,  in  this  county  ninety  days,  and  in  this  school  district  thirty 

days  preceding  this  election,  and  that  your  name  is  on  the  great  register  of  this 

county,  and  was  on  the  great  register  of  a  precinct  in  this  school  district  at 

least  thirty  days  before  this  election,  and  that  you  have  not  before  voted  this 

day."    If  he  [or  she]  takes  the  oath  prescribed  in  this  section,  his  [or  her]  vote 

must  be  received,  otherwise  his  [or  her]  vote  must  be  rejected. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  94;  April  7,  1880,  Code  Amdte.  1880  (Pol.  C.  pt), 
p.  35;  March  20,  1905,  State,  and  Amdte.  1905,  p.  433. 

1.     Registration.  —  Provision     "and     that  tion    with    sections    1598    and    1803,    meant 

your    name    is    on    the    great    register    of  that  name  had  been  on  such  great  register 

this   county,"   in    this   section,    prior   to    the  for   fifteen   days    before   election. — Falltrick 

amendment  of  1905,   when   read  in  connec-  v.  Sullivan,  119  Cal.  613,  618,  51  Pac.  947. 

§  1601.  POLL-LISTS.  A  poll  and  tally  list  must  be  kept  and  returned  to  the 
board  of  trustees. 

History:    Enacted  March  12,  1872. 

§  1602.  CERTIFICATES  OF  ELECTION.  The  officers  of  election  must  pub- 
licly canvass  the  votes  immediately  after  closing  the  polls,  and  make,  sign,  and 
deliver  certificates  of  election  to  the  person  or  persons  elected,  which  must, 
with  the  oath  of  office  of  the  person  so  elected  attached,  be  forwarded  to  the 
county  superintendent  of  schools,  and  filed  in  his  office. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  94;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  248. 

Clerk*    of    acbool    districts.  —  See,     post.  Election  for  mad  tiwaance  of  sekool  bonds.. 

81649   et   seq.  —See.   post,    5§  1880-1889. 


Cfc.  mv  art.  VI.J       BOARD  OF  TRUSTEES — TERM— VACANCIES — POWERS.        |6  1*08-1007 

§  1603.  BOABD  OF  SCHOOL  TRUSTEES.  Except  when  otherwise  author- 
ized by  law,  every  school  district  shall  be  under  the  control  of  a  board  of  school 
trustees,  consisting  of  three  members. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.     In  effect  July  27,  1917. 

§  1603a.    SAME.     TERM.    The  term  of  office  of  school  trustees  is  three 

years  from  the  first  day  of  May  next  succeeding  their  election. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.    In  effect  July  27,  1917. 

§  1604.  WHEN  NEW  DISTRICT  ORGANIZED.  First.  When  a  new  dis- 
trict is  organized,  such  of  the  trustees  of  the  old  district  as  reside  within  the 
boundaries  of  the  new  shall  be  trustees  of  the  new  district  until  the  expiration 
of  the  time  for  which  they  were  elected. 

Second.  [When  joint  districts  formed.]  When  joint  districts  are  formed, 
three  trustees  shall  be  elected  at  the  regular  school  election  next  succeeding  the 
formation  thereof,  to  hold  office  for  one,  two,  and  three  years  respectively  from 
the  first  day  of  May  next  succeeding  their  election. 

The  terms  of  the  trustees  in  the  districts  uniting  to  form  the  joint  district 

shall  expire  on  the  formation  of  such  district,  and  the  superintendent  of  the 

county,  in  which  lies  the  district  having  the  greater  average  daily  attendance, 

shall  appoint  two  trustees,  and  the  superintendent  of  the  county  in  which  the 

other  district  lies  shall  appoint  one  trustee,  to  hold  office  until  the  first  day  of 

May  next  succeeding  the  formation  of  the  joint  district. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.    In  effect  July  27,  1917. 

§  1606.  VACANCIES.  First.  Vacancies  in  the  office  of  school  trustee  are 
caused  by  the  happening  of  any  of  the  events  specified  in  section  nine  hundred 
ninety-six  of  the  Political  Code,  or  by  failure  to  elect,  as  provided  in  section 
one  thousand  five  hundred,  ninety-three  of  this  code. 

Second.  '[Resignations.]  When  a  school  trustee  resigns,  his  resignation  must 
be  sent  in  writing  to  the  county  superintendent  of  schools. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  766.    In  effect  July  27,  1917. 

§  ie06.  CITY  BOARDS  OF  EDUCATION.  Boards  of  education  are  elected 
in  cities  under  the  provisions  of  the  laws  governing  such  cities,  and  their  powers 
&nd  duties  are  as  prescribed  in  such  laws,  except  as  otherwise  in  this  chapter 

provided. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  736.    In  effect  July  27,  1917. 

§  1607.  POWERS  AND  DUTIES.  Boards  of  school  trustees  and  city  boards 
at  education  shall  have  power,  and  it  shall  be  their  duty  : 

First.  [Prescribe  rules.]  To  prescribe  and  enforce  rules  not  inconsistent 
with  law,  or  with  those  prescribed  by  the  state  board  of  education,  for  their  own 
irovernment  and  for  the  government  of  the  schools  under  their  jurisdiction,  and 
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to  transact  their  business  at  regular  or  special  meetings  called  for  such  purpose. 
The  board  shall  fix  the  time  for  its  regular  -meetings,  and  such  action  shall  be 
proper  notice  to  all  members  of  the  board  of  such  meetings,  but  for  any  special 
meetings,  written  notice  must  be  given  to  each  member  of  the  board  at  least 
twenty-four  hours  prior  to  the  time  for  the  meeting,  unless  at  the  time  of  the 
meeting  each  and  every  member  of  the  board  waives  such  written  notice. 

Second.  [Enforce  course  of  study.]  To  enforce  in  schools  the  course  of 
study  and  the  use  of  text-books  prescribed  and  adopted  by  the  proper  authority. 

Third.  [Exclude  sectarian  books.]  To  exclude  from  school  and  school  libra- 
ries all  books,  publications,  or  papers  of  a  sectarian,  partisan  or  denominational 
character. 

Fourth.  [Annual  report.]  To  make  an  annual  report,  on  or  before  the  first 
day  of  July,  to  the  superintendent  of  schools  in  the  manner  and  form  and  on 
the  blanks  prescribed  by  the  superintendent  of  public  instruction. 

Fifth.  [Report  of  text-books.]  To  make  a  report,  whenever  required, 
directly  to  the  superintendent  of  public  instruction,  of  the  text-books  used  in 
their  schools. 

Sixth.  [Visit  schools.]  To  visit  each  school  in  their  district  at  least  once 
in  each  term,  and  to  examine  carefully  into  the  management,  conditions  and 
needs  of  those  schools,  except  in  school  districts  which  employ  district  or  city 
superintendents  of  schools,  and  in  those  districts  to  visit  such  schools  or  provide 
that  they  shall  be  visited  by  the  district  or  city  superintendent  of  schools  or  his 
assistants. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  736.    In  effect  July  27,  1917. 

§  1608.  SAME.  MANAGEMENT  OF  SCHOOL  PROPERTY.  Boards  of 
school  trustees  and  city  boards  of  education  shall  have  power,  and  it  shall  be 
their  duty: 

1.  To  manage  and  control  school  property  within  their  districts,  and  to  pay 
all  moneys  received  by  them  or  collected  by  them  from  any  source  whatever, 
and  all  moneys  apportioned  to  them  from  taxes  levied  and  collected  under 
the  authority  of  city  councils  for  school  purposes,  into  the  county  treasury 
to  be  placed  to  the  credit  of  the  proper  fund  of  their  districts. 

2.  [Purchase  furniture,  etc.]  Except  as  otherwise  provided  in  this  code,  to 
purchase  school  furniture,  including  musical  instruments,  and  apparatus,  and 
such  other  articles  as  may  be  necessary  for  the  use  of  schools ;  provided,  that 
except  in  city  school  districts  governed  by  boards  of  education,  they  shall  pur- 
chase such  books  and  apparatus  only  as  have  been  adopted  by  the  county  board 
of  education. 

3.  [Insure,  etc.,  school  property.]  To  furnish,  repair,  and  insure  and  in  their 
discretion,  rent,  the  school  property  of  their  respective  districts,  such  insur- 
ance to  be  written  in  any  solvent  insurance  company,  doing  business  in*  this 
state,  or  in  any  mutual  insurance  company  organized  under  the  laws  of  this 
state. 

[Temporary  quarters.]    When  the  school  enrollment  of  any  school  is  such 
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as  to  cause  overcrowded  schoolrooms,  then  boards  of  school  trustees  and  city 
boards  of  education  shall  have  power  to  make  arrangements  for  the  location  of 
schools  in  temporary  quarters.  These  quarters  may  be  procured  for  a  consid- 
eration, or  at  a  rental,  or  by  the  construction  of  temporary  buildings  on  school 
property.  The  boards  of  school  trustees  and  city  boards  of  education  shall 
also  have  power  to  rent  suitable  quarters  for  administrative  offices  for  a  period 
not  to  exceed  five  years. 

4.  [Build  schoolhouses.]  When  directed  by  a  vote  of  their  districts  to  build 
schoolhouses  or  to  purchase  or  sell  school  lots. 

5.  [Receive  and  make  conveyances.]    To  receive  in  the  name  of  the  district 

conveyances  for  all  property  received  and  purchased  by  them,  and  to  make  in 

the  name  of  the  district  conveyances  on  all  property  belonging  to  the  district 

and  sold  by  them. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  737;  amendment  approved  May  9,  1919,  Stats,  and  Amdts.  1919, 
p.  479.    In  effect  July  22,  1919. 

§  1609.  SAME.  EMPLOY  PRINCIPAL.  Boards  of  school  trustees  and  city 
boards  of  education  shall  have  power,  and  it  shall  be  their  duty  : 

First.  To  employ  a  principal  for  each  school  under  their  control,  and  they 
may  employ  a  district  superintendent  for  one  or  more  schools  employing  eight 
teachers  or  more  under  their  control. 

{City  superintendent  of  schools.]  In  each  city  school  district  governed  by 
a  city  board  of  education,  such  board  may  employ  a  city  superintendent  of 
schools  and  such  deputy  or  assistant  city  superintendents  as  it  may  deem  neces- 
sary and  fix  and  order  paid  their  compensation  unless  the  same  be  otherwise 
prescribed  by  law.  Any  deputy  city  superintendent  of  schools,  or  assistant 
city  superintendent  of  schools,  or  district  superintendent  may  be  elected  for 
a  term  of  four  years. 

Second.  [Employ  teachers.]  To  employ  the  teachers,  and  immediately 
notify  the  county  superintendent  of  schools  in  writing,  of  such  employment, 
naming  the  grade  of  certificate  held  by  the  teacher  employed ;  also  to  employ 
janitors  and  other  employees  of  the  school ;  to  fix  and  order  paid  their  compen- 
sation, unless  the  same  be  otherwise  prescribed  by  law ;  provided,  that  no  board 
shall  enter  into  any  contract  with  such  employees  to  extend  beyond  the  close 
of  the  next  ensuing  school  year;  except  that  teachers  may  be  elected  on  or 
after  June  first  for  the  next  ensuing  school  year,  and  each  teacher  so  elected 
shall  be  deemed  re-elected  from  year  to  year  thereafter  unless  the  governing 
body  of  the  school  district  shall  on  or  before  the  tenth  day  of  June  give  notice 
in  writing  to  such  teacher  that  his  services  will  not  be  required  for  the  ensuing 
school  year.  Such  notice  shall  be  deemed  sufficient  and  complete  when  deliv- 
ered in  person  to  the  teacher  by  the  clerk  or  secretary  of  the  governing  body 
of  the  school  district,  or  deposited  in  the  United  States  mail  with  postage  pre- 
paid addressed  to  such  teacher  at  his  last  known  place  of  address;  provided, 
that  any  teacher  who  shall  fail  to  signify  his  acceptance  within  twenty  days 
after  notice  of  his  election  or  employment  has  been  given  or  mailed  shall  be 

deemed  to  have  declined  the  same. 
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[Pay.]  Any  board  of  trustees  or  city  board  of  education  may  arrange  to  pay 
the  teachers  or  principals  so  employed  by  them  in  ten  or  eleven  or  twelve  equal 
payments  instead  of  by  the  school  month;  provided,  however,  that  where  the 
board  of  trustees  or  city  board  of  education  arranges  to  pay  the  teachers  or 
principals  employed  by  them  in  twelve  equal  payments  for  the  year,  they  shall 
begin  such  payments  on  the  first  day  of  the  calendar  month  following  the  open- 
ing of  schools  for  the  current  year  in  all  cases  wl  jre  school  is  opened  during 
the  month  of  July,  and  in  all  cases  where  school  is  not  opened  during  the  month 
of  July  the  board  of  trustees  or  city  board  of  education  may  withhold  such 
warrant  or  warrants  which  may  have  fallen  due  prior  to  the  opening  of  school 
until  the  teachers  or  principals  so  employed  by  them  shall  have  returned  to  the 
employment  for  which  they  were  engaged  by  the  board  of  school  trustees  or 
the  city  board  of  education  and  shall  have  resumed  their  respective  duties,  and 
then  such  payments  shall  be  continued  from  month  to  month  on  the  first  day- 
of  each  calendar  month  thereafter  until  said  teachers  have  been  paid  the  full 
amount  due  them  for  that  fiscal  year ; 

[For  less  than  school  year.]  provided,  that  a  teacher  who  serves  less  than 
a  full  school  year  is  entitled  to  receive  as  salary  only  an  amount  that  bears  the 
same  ratio  to  the  established  annual  salary  for  such  position  as  the  time  he 
teaches  bears  to  the  annual  school  term ;  provided,  that  whenever  the  first  day 
of  the  month  falls  upon  a  holiday,  payment  of  teachers'  salaries  shall  be  made 
on  the  following  day. 

Third.  [Appoint  district  librarians.]  To  appoint  and,  in  their  discretion, 
pay  district  librarians,  and  enforce  the  rules  prescribed  for  the  government  of 
district  libraries. 

Fourth.     [Employ  supervisors.]    To  employ  in  their  discretion  supervisors 

of  subjects  and  to  fix  and  order  paid  their  compensation  unless  the  same  be 

otherwise  prescribed  by  law. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  737.    In  effect  July  27,  1917. 


EMPLOYING  PRINCIPAL— DISCHARG- 
ING TEACHERS. 

1.  Charter  provisions  of  city  of  MarysviUe — 

Not  repealed  by  code. 

2.  Same— Exercise    of    same    powers — School 

district  and  municipality. 

3.  Discharge  of  teacher — Power  of  board  of 

education. 

1.  Charter  provision  of  city  of  Marys- 
vllle — Not  repealed  by  code. — Section  1617 
(now  section  1609),  of  the  Political  Code, 
relating:  to  the  establishment  and  main- 
tenance of  schools  in  cities  as  part  of  the 
common-school  system  of  the  state  and 
which  provides  that  boards  of  education  in 
city  school  districts  shall  have  power  to 
employ  a  city  superintendent  of  schools 
and  fix  and  order  paid  his  compensation, 
has  not  repealed  by  Implication  the  provi- 
sion of  the  charter  of  the  city  of  Marys- 
viUe which  provides  that  the  county  super- 
intendent of  schools  of  Yuba  county  shall 
be     ex     officio     superintendent     of     public 


schools  for  the  city  of  Mary svl lie.  and 
which  Axes  his  compensation. — Malaley  ▼. 
City  of  Marysville,  37  Cal.  App.  638,  174 
Pac.   367. 


As  to  Political  Code,  and  not  charter  pi 
vision,     governing;     schools    In    cities,    see. 

ante,    9  1976,    note    par.    11. 

2.  Same  —  Rxerclse  of  name  powers  — 
School  district  and  municipality. — A  mu- 
nicipality and  a  school  district,  the  terri- 
torial boundaries  of  which  are  the  same 
as  those  of  the  city,  notwithstanding-  they 
are  different  and  separate  or  distinct  cor- 
porate entities,  may,  if  the  legislature  elects 
to  give  them  the  right  so  to  do,  exercise 
precisely  the  same  identical  power  with  re- 
spect to  matters  connected  with  and  cal- 
culated to  further  the  Interests  of  the  pub- 
lic school  system,  in  so  far  as  such  city 
and  school  districts  are  concerned,  and 
merely  because  the  Political  Code  in  its 
provisions  establishing-  a  system  of  com- 
mon schools,  confers  upon  the  board  of 
education  of  a  city  the  power  to  employ  & 
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superintendent  of  city  public  schools,  •  It 
does  not  follow  that  the  provision  of  a  city 
charter  authorizing:  the  county  superintend- 
ent to  perform  the  duties  of  city  superin- 
tendent thereby  becomes  a  dead  letter.— 
Malaley  v.  City  of  Marysvllle,  87  CaL  App. 
418,  174  Pac  867. 

3.  Dlaeaarge  of  teaeker— Power  of  board 
•f  education. — The  board  of  education  of 
the  city  of  Oakland  had  unrestricted  and 
absolute  power  to  discharge  a  teacher  in 
its  school  department  for  the  ensuing;  fiscal 


year  by  giving;  the  notice  required  by  sec- 
tion 1617,  subdivision  7b  (now  section 
1609),  of  the  Political  Code,  and  mandamus 
will  not  lie  to  compel  such  board  to  rein- 
state a  teacher  dismissed  for  violating:  a 
rule  of  the  board  which  provided  that  when 
a  woman  employee  married,  her  position 
should  become  vacant — Catania  v.  Board  of 
Education,  37  Cal.  App.  698,  174  Pac.  332. 

Aa  to  dlscaar&re  of  teacker  for  cause,  see, 
post,  9  1791,  note  par.  5. 


§1610.  SAME.  SUSPEND  PUPILS.  Boards  of  school  trustees  and  city 
boards  of  education  shall  have  power,  and  it  shall  be  their  duty : 

First.  To  suspend  or  expel  pupils  for  misconduct,  when  other  means  of 
correction  have  failed  to  bring  proper  conduct. 

Second.  [Exclude  children.]  To  exclude  from  the  schools  children  under 
six  years  of  age,  except  as  hereinafter  provided;  provided,  that  where  the 
kindergarten  is  a  part  of  the  day  elementary  schools,  children  may  be  admitted 
to  the  kindergarten  classes  at  four  and  one-half  years  of  age;  and  provided, 
further,  that  where  any  district  has  established  a  school  for  the  instruction  of 
the  deaf,  such  children  may  be  admitted  to  the  deaf  school  at  three  years  of 
age. 

[Children  admitted  when.]  In  the  enforcement  of  the  provisions  of  this 
section  children  shall  be  admitted  to  the  beginning  classes  of  any  school  during 
the  first  month  of  the  school  year,  or  when  the  school  year  is  divided  into 
school  terms,  during  the  first  month  of  each  term,  and  children  who  will  be 
six  years  of  age  before  the  end  of  the  six  months  of  the  school  year,  or  before 
the  end  of  the  third  month  of  the  school  term,  shall  be  admitted  at  the  begin- 
ning of  the  school  year,  or  the  school  term,  and  children  who  will  not  be  six 
years  of  age  by  the  end  of  the  period  specified,  shall  not  be  admitted  until  the 
beginning  of  another  school  year  or  school  term.  Beginners  shall  in  like 
manner  be  admitted  to  the  beginning  classes  of  the  kindergarten  during  the 
first  month  of  the  school  year,  or  of  the  school  term,  if  the  school  year  be 
divided  into  terms,  if  such  children  will  be  four  and  one-half  years  of  age  before 
the  end  of  the  sixth  month  of  the  school  year  and  before  the  end  of  the  third 
month  of  the  school  term,  and  children  who  will  not  be  four  and  one-half  years 
of  age  within  the  period  specified  shall  not  be  admitted  to  the  kindergarten 
classes  until  the  beginning  of  another  school  year  or  term. 

Third.  '[Register.]  To  cause  the  principal  to  keep  a  register,  open  to  the 
inspection  of  the  public,  of  all  children  applying  for  admission  and  entitled  to 
be  admitted  into  the  public  schools,  and  to  notify  the  parents  or  guardians  of 
such  children  when  vacancies  occur,  and  receive  such  children  into  the  schools 
in  the  order  in  which  they  are  registered. 

Fourth.  [Permit  children  from  other  districts  to  attend.]  To  permit  chil- 
dren from  other  districts  to  attend  the.  schools  of  their  district  only  upon  the 
consent  of  the  trustees  of  the  district  in  which  such  children  reside ;  provided, 
that  should  the  trustees  of  the  district  in  which  children  whose  parents  or 
guardians  desire  them  to  attend  in  other  districts  reside,  refuse  to  grant  their 
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consent,  the  parents  or  guardians  of  suclf  children  may  appeal  to  the  county 
superintendent  and  his  decision  shall  be  final. 

Fifth.  [Care  to  health.]  To  give  diligent  care  to  the  health  and  physical 
development  of  pupils,  and  where  sufficient  funds  are  provided  by  district 
taxation,  to  employ  properly  certificated  persons  for  such  work. 

Sixth.  [Provide  transportation.]  To  provide,  with  the  written  approval  of 
the  superintendent  of  schools,  for  the  transportation  of  pupils  to  and  from 
school  whenever  in  their  judgment  such  transportation  is  advisable,  and  good 
reasons  exist  therefor,  to  purchase  or  rent  and  provide  for  the  upkeep,  care, 
and  operation  of  vehicles,  or  to  contract  and  pay  for  the  transportation  of 
pupils  to  and  from  school  by  common  carrier,  or  to  contract  with  and  pay 
responsible  private  parties  for  such  transportation ;  provided,  that  in  order  to 
secure  such  service  at  the  lowest  possible  figure  consistent  with  proper  and 
satisfactory  service,  boards  of  education  and  boards  of  school  trustees  shall 
secure  bids  for  the  items  of  service  contemplated  in  this  subdivision ;  and  pro- 
vided, further,  that  no  board  shall  make  any  purchase  or  enter  into  any  con- 
tract for  such  service  without  securing  the  written  approval  of  the  county 
superintendent  of  schools. 

History:    Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  739.    In  effect  July  27,  1917. 


1.     Condemnation  of  land  for  rymnasluni.  land  for  gymnasium  purposes. — Kern  Coun- 

— A  school  board  had  power  under  sections  ty  Union  High  School  District  v.  McDonald, 

1610,  subd.  6,  1668,  1741,  1750,  prior  to  the  180  Cal.  7,  179  Pac.  180. 
taking  effect  of  the  act  of  1917,  to  condemn 

§  1610y2.    HIGH-SCHOOL  CLASSES  IN  ELEMENTAEY  SCHOOL.    1.  The 

high-school  board  of  any  high-school  district  with  the  approval  of  the  county 
superintendent  of  schools  may  aid  by  paying  salary  or  any  expenses  for  the 
maintenance  of  high-school  classes  in  any  elementary  school  in  their  district 
situated  more  than  ten  miles  from  the  high-school  building  by  the  nearest 
traveled  road.  The  enrollment  and  average  daily  attendance  of  high-school 
pupils  in  such  elementary  schools  shall  be  reported  to  the  principal  of  the  high 
school  and  made  a  part  of  the  enrollment  and  attendance  in  such  high  school. 

2.  [Application  of  elementary-school  district  for  course  of  high-school 
study.]  The  board  of  trustees  of  any  elementary-school  district  not  included 
in  any  high-school  district,  the  school  of  which  is  situated  more  than  ten  miles 
from  any  high  school  by  the  nearest  traveled  road  may,  with  the  approval  of 
the  county  superintendent  of  schools,  ask  the  county  board  of  education  to 
outline  a  course  of  study  to  include  subjects  usually  taught  in  the  first  and 
second  years  of  the  high  school.  The  county  board  of  education  on  receiving 
such  application  shall  outline  for  such  elementary  district  a  course  of  study  for 
pupils  who  are  entitled  to  attend  a  high  school  to  include  the  first  and  second 
years  of  the  regular  high-school  work.  The  secretary  of  the  county  board  of 
education  shall  notify  the  board  of  school  trustees  applying  for  permission 
to  teach  high-school  subjects  that  such  permission  has  been  granted.  When 
such  course  of  study  is  established,  it  shall  be  taught  only  by  a  teacher  holding 
a  full  high-school  certificate. 
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[Expenses.]    The  board  of  school  trustees  may  meet  the  extra  expenses  of 

such  high-school  training  by  special  tax  under  section  one  thousand  eight 

hundred  forty  of  the  Political  Code.    The  average  daily  attendance  of  pupils 

in  such  elementary  school  taking  high-school  work  shall  be  reported  to  the 

county  superintendent  of  schools  as  high-school  pupils  and  by  him  reported 

to  the  superintendent  of  public  instruction.    The  apportionment  of  state  and 

county  aid  given  to  high-school  pupils  on  average  daily  attendance  shall  be 

apportioned  to  the  elementary  schools  maintaining  such  high-school  training. 

History:    Enactment  approved  May  9,  1919,  Stats,  and  Amdts.  1919, 
p.  425.    In  effect  July  22,  1919. 


ARTICLE  VIL 

s 

BOARDS  OF  TRUSTEES  OF  SCHOOL  DISTRICTS,  AND  CITY  BOARDS  01! 

EDUCATION. 

5  1611.  Meetings  of  electors. 

\  1612.  Contracts. 

1 1613.  Granting  nse  of  school  buildings. 

5  1614.  Display  of  United  States  flag. 

§1615.  "Home  teachers." 

1 1616.  Kindergarten. 

1 1617.  Intermediate-school  course. 

f  1617a.  United  States  flag  over  schoolhonses.    [Repealed.] 

(  1617b.  Contract  with  state  normal  school  for  education  of  children. 

1 1617c.  Boards  of  education  authorized  to  establish  kindergartens.     [Repealed.] 

§  1617d.  Pupils  who  may  attend.     [Repealed.] 

$1617%.  Sale  or  lease  of  school  property. 

1 1618.  Oral  teaching  of  deaf  children. 
f  1618a.  Health  supervision  of  schools. 

f  1619.  Must  maintain  all  schools  for  equal  length  of  time— Equal  rights  and  privileges. 

(1620.  Stationery,  etc.,  to  be  furnished  to  pupils. 

S  1621.  School  moneys,  how  used. 

S  1622.  Same.     [County  moneys — State  moneys.] 

1 1622a.  Same.    [Payment  of  teachers'  salaries.] 

8  1623.  Liability  of  trustees. 

i  1624.  Liability  of  board  for  taxes,  etc.     [Repealed.] 

f  1625.  Persons  to  be  admitted.     [Repealed.] 

§1611.  MEETINGS  OF  ELECTORS.  Boards  of  trustees  in  school  dis- 
tricts, not  including  districts  having  city  boards  of  education,  may,  and  upon 
a  petition  signed  by  a  majority  of  the  heads  of  families  resident  in  the  district, 
must  call  meetings  of  the  qualified  electors  of  the  district  for  determining  or 
changing  the  location  of  the  schoolhouse,  or  for  consultation  in  regard  to 
any  litigation  in  which  the  district  may  be  engaged,  or  be  likely  to  become 
engaged  or  in  regard  to  any  affairs  in  the  district. 

[Notices.]  Such  meetings  shall  be  called  by  posting  three  notices  in  public 
places,  one  of  which  shall  be  in  a  conspicuous  place  on  the  schoolhouse,  for 
not  less  than  ten  days  previous  to  the  time  for  which  the  meeting  shall  be 
called,  which  notices  shall  specify  the  purposes  for  which  said  meetings  shall 
be  called ;  and  no  other  business  shall  be  transacted  at  such  meetings. 
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[Organization.]  District  meetings  shall  be  organized  by  choosing  a  chair- 
man from  the  electors  present,  and  the  district  clerk  shall  be  clerk  of  the  meet- 
ing, and  shall  enter  the  minutes  thereof  on  the  records  of  the  district. 

'[Powers  of  meeting.]  A  meeting  so  called  shall  be  competent  to  instruct  the 
board  of  trustees : 

1.  In  regard  to  the  location  or  change  of  location  of  the  schoolhouse  or  the 
use  of  the  same  for  other  than  school  purposes ;  provided,  that  in  no  case  shall 
the  schoolhouse  be  used  for  purposes  which  necessitate  the  removal  of  any 
school  desks  or  other  school  furniture. 

2.  In  regard  to  the  sale  and  purchase  of  school  sites. 

3.  [Litigation.]  In  regard  to  prosecuting,  settling  or  compromising  any 
litigation  in  which  the  district  may  be  engaged,  or  be  likely  to  become  engaged, 
and  may  vote  money  not  exceeding  one*  hundred  dollars  in  any  one  year,  for 
any  of  these  purposes  in  addition  to  any  amount  which  may  be  raised  by  the 
sale  of  district-school  property,  and  the  insurance  of  property  destroyed  by 
fire ;  provided,  that  the  proceeds  of  the  insurance  of  the  library  and  apparatus 
shall  be  paid  into  the  library  fund.  All  funds  raised  by  the  sale  of  school 
property  may  be  disposed  of  by  direction  of  a  district  meeting.  District  meet- 
ings may  be  adjourned  from  time  to  time,  as  found  necessary,  and  all  votes 
instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by  ayes  and  noes 
vote,  as  the  meeting  may  determine.  The  board  of  trustees  shall,  in  all  cases, 
be  bound  by  the  instructions  of  the  district  meeting  in  regard  to  the  subjects 
mentioned  in  this  section;  provided,  that  the  vote  in  favor  of  changing  the 
location  of  the  schoolhouse  be  two-thirds  of  all  the  electors  voting  at  said 
meeting  upon  the  proposition  to  change  the  location. 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  96; 
amended  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  36;  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  740.    In  effect  July  27,  1917. 

§  1612.  CONTRACTS.  Boards  of  school  trustees  and  city  boards  of  educa- 
tion shall  have  power  and  it  shall  be  their  duty  to  let  all  contracts  involving 
an  expenditure  of  more  than  two  hundred  dollars  for  work  to  be  done  or  for 
material  or  supplies  to  be  furnished,  to  the  lowest  responsible  bidder  who  will 
give  such  security  as  the  board  may  require,  or  else  to  reject  all  bids;  provided, 
that  continuing  contracts  for  materials  and  supplies  may  be  made  with  an 
accepted  bidder  for  a  period  of  one  year;  and  provided,  further,  that  the 
board  may  repair  old  buildings  by  day's  labor. 

[Bids.]  For  the  purpose  of  securing  bids  the  board  must  publish  a  notice 
calling  for  bids,  stating  the  work  to  be  done  or  materials  or  supplies  to  be 
furnished,  and  the  time  when  and  the  place  where  bids  will  be  opened,  at 
least  once  a  week  for  two  weeks  in  some  newspaper  of  general  circulation 
published  in  the  county,  or  if  there  is  no  such  paper,  then  in  some  newspaper 
of  general  circulation,  circulated  in  such  county; 

[Estimates.]  provided,  that  in  school  districts  having  an  average  daily 
attendance  of  one  thousand  or  more  pupils,  as  shown  by  the  annual  report  of 
the  county  superintendent  of  schools  for  the  preceding  school  year,  the  board 
may  secure  from  responsible  bidders  at  least  three  estimates  of  the  cost  of 
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such  work  to  be  done,  or  materials  or  supplies  to  be  furnished,  such  estimates 
to  be  secured  from  bona  fide  dealers  or  craftsmen  engaged  in  the  business  or  in 
handling  the  goods  specified.  Said  estimates  must  be  submitted  in  writing  and 
must  be  filed  with  the  clerk  or  secretary  of  the  board,  and  if  any  of  such  esti- 
mates of  cost  is  less  than  five  hundred  dollars,  the  board  may  let  a  contract 
for  such  work,  material  or  supplies,  to  the  lowest  responsible  bidder  without 
publishing  such  notice  calling  for  bids. 

History:  Original  section,  relating  to  term  of  office,  etc.,  enacted 
March  28,  1874,  Code  Amdts.  1873-4,  p.  95;  amended  March  15,  1887, 
Stats,  and  Amdts.  1886-7,  p.  143;  repealed  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  185;  present  section  approved  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  741.    In  effect  July  27,  1917. 

§1613.  GRANTING  USE  OF  SCHOOL  BUILDINGS.  Boards  of  school 
trustees  and  city  boards  of  education  are  hereby  authorized  to  grant  the  use  of 
school  buildings  or  grounds  for  public,  literary,  scientific,  recreational  or  edu- 
cational meetings,  or  for  the  discussion  of  matters  of  general  or  public  interest 
upon  such  terms  and  conditions  as  said  board  may  deem  proper;  provided, 
however,  that  said  use  shall  not  be  inconsistent  with  the  use  of  said  buildings 
or  grounds  for  school  purposes,  nor  interfere  with  the  regular  conduct  of  school 
work,  nor  be  granted  in  such  a  manner  as  to  constitute  a  monopoly  for  the 
benefit  of  any  person  or  organization ;  and  provided,  further,  that  no  privilege 
of  using  said  buildings  or  grounds  shall  be  granted  for  a  period  exceeding  one 
year,  such  privilege  being  renewable  and  revocable  in  the  discretion  of  the 
board  at  any  time. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  143;  April  10, 1911,  Stats,  and  Amdts.  1911,  p.  852; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  741.    In  effect  July  27,  1917. 

§1614  DISPLAY  OF  UNITED  STATES  FLAG.  Boards  of  school  trustees 
in  all  school  districts  throughout  the  state  and  boards  of  education  in  all  cities 
and  cities  and  counties  throughout  the  state  shall  provide  for  each  school- 
house  under  their  control,  a  suitable  flag  of  the  United  States,  which  shall  be 
hoisted  above  eachschoolhouse  during  all  school  sessions,  weather  permitting. 
It  shall  be  the  duty  of  boards  of  school  trustees  and  boards  of  education  to 
enforce  this  provision.  It  shall  also  be  the  duty  of  such  boards  of  school  trustees 
and  boards  of  education  to  provide  smaller  and  suitable  United  States  flags  to 
be  displayed  in  each  schoolroom  at  all  times  during  the  school  sessions.    It 

shall  be  the  duty  of  such  boards  of  trustees  and  boards  of  education  to  enforce 

» 

this  provision. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  185;  March  23,  1913,  Stats,  and  Amdts.  1913,  p.  248; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  742.    In  effect  July  27,  1917. 

§1615.  ''HOME  TEACHERS."  Boards  of  school  trustees  or  city  boards 
of  education  of  any  school  district,  may  employ  teachers  to  be  known  as  "home 
teachers/'  not  exceeding  one  such  home  teacher  for  every  five  hundred  units 
of  average  daily  attendance  in  the  common  schools  of  said  district  as  shown 
by  the  report  of  the  county  superintendent  of  school^  for  the  next  preceding 
school  year. 

687 


1 1616  KINDERGARTENS— ESTIMATES— TAX-MSVT.  |Pt.  IO,  Tit.  IIL 

[Duties.]  It  shall  be  the  duty  of  the  home  teacher  to  work  in  the  homes  of 
the  pupils,  instructing  children  and  adults  in  matters  relating  to  school  attend- 
ance and  preparation  therefor ;  also  in  sanitation,  in  the  English  language,  in 
household  duties  such  as  purchase,  preparation  and  use  of  food  and  of  clothing 
and  in  the  fundamental  principles  of  the  American  system  of  government  and 
the  rights  and  duties  of  citizenship. 

[Qualifications.]  The  qualifications  of  such  teachers  shall  be  a  regular  kinder- 
garten [,]  primary,  elementary  or  secondary  certificate  to  teach  in  the  schools  of 
California  and  special  fitness  to  perform  the  duties  of  a  home  teacher;  pro- 
vided, that  the  salaries  of  such  teachers  shall  be  paid  from  the  city  or  district 
special  school  funds. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  248;  March  3,  1905,  Stats,  and  Amdts.  1905,  p.  53; 
April  24,  1915,  Stats,  and  Amdts.  1915,  p.  181;  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  742. 

§  1616.  KINDERGARTEN.  The  board  of  education  of  every  city,  city  and 
county,  or  the  board  of  school  trustees  of  every  school  district  in  this  state, 
must,  upon  petition  of  the  parents  or  guardians  of  twenty-five  or  more  children 
between  the  ages  of  four  and  one-half  and  six  years,  residing  within  one  mile 
of  any  elementary-school  building  situate  in  such  city,  city  and  county,  or 
school  district,  establish  and  maintain  a  kindergarten  or  kindergartens;  pro- 
vided, that  the  order  of  the  board  establishing  such  kindergarten  or  kinder- 
gartens shall  be  made  only  between  the  first  day  of  June  and  the  first  day  of 
August  in  any  year;  and  provided,  further,  that  after  the  first  year  in  which 
any  kindergarten  or  kindergartens  shall  have  been  established  and  maintained, 
that  the  number  of  kindergartens  which  shall  be  maintained  in  any  city,  or 
city  and  county,  or  school  district,  during  any  particular  school  year,  shall  be 
determined  by  the  governing  body  of  the  schools  of  such  city,  city  and  county 
or  school  district. 

[Estimate  for  maintenance.]  The  board  of  education  of  every  city,  city  and 
county,  or  the  board  of  school  trustees  of  every  school  district  in  which  a 
kindergarten  is  established  under  the  provisions  of  this  act,  must  at  least 
fifteen  days  before  the  first  day  of  the  month  in  which  the  board  of  supervisors 
is  required  by  law  to  levy  the  taxes  required  for  county  purposes,  submit  to 
the  county  superintendent  of  schools  an  estimate  of  the  amount  of  money 
which  will  be  required  for  the  maintenance  of  any  kindergarten  or  kindergar- 
tens in  their  several  school  districts  for  the  ensuing  school  year. 

[Tax-levy.]  The  county  superintendent  of  schools  shall  thereupon  examine 
said  estimate  and  submit  copies  of  the  same,  with  his  approval  or  disapproval 
endorsed  thereon,  to  the  board  of  supervisors  and  to  the  county  auditor  at  the 
time  he  submits  to  them  his  estimate  for  the  county  school  tax  for  the  current 
year.  If  the  county  superintendent  of  schools  approves  such  estimate,  the 
board  of  supervisors  shall,  at  the  time  and  in  the  manner  of  levying  other 
taxes,  levy  and  cause  to  be  collected  in  the  several  school  districts  for  which 
estimates  have  been  submitted  and  approved  as  herein  provided,  the  amount 
so  estimated  and  approved.    The  fund  so  levied  shall  be  known  as  the  kinder* 
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garten  fond  of school  district,  as  the  case  may  be,  and 

shall  be  available  for  the  maintenance  of  the  kindergarten  or  kindergartens 
established  under  the  provisions  of  this  section,  and  the  moneys  drawn  from 
such  fund  shall  be  paid  out  in  the  same  manner  as  the  moneys  from  state  and 
county  school  funds  for  the  maintenance  of  the  elementary  schools  are  drawn 
and  paid  out. 

[Discontinuance.]  If  the  average  daily  attendance  in  any  kindergarten  in 
any  city,  city  and  county,  or  school  district,  shall  be  ten  or  less  for  the  school 
year,  the  governing  body  of  such  city,  city  and  county,  or  school  district, 
shall,  at  the  close  of  such  school  year,  discontinue  such  kindergarten. 

[Funds  revert.]  In  case  a  city,  city  and  county,  or  school  district  maintains 
but  one  kindergarten,  should  such  kindergarten  be  discontinued  as  provided 
by  this  section,  the  funds  of  such  kindergarten  shall  immediately  revert  to  the 
elementary  schools  of  the  city,  city  and  county,  or  school  district,  in  which  said 
kindergarten  has  been  located ;  and  in  case  any  city,  city  and  county,  or  school 
district  maintains  two  or  more  kindergartens,  the  property  and  funds  of  a 
kindergarten  which  has  been  discontinued  shall  revert  to  the  kindergarten  or 
kindergartens  which  are  still  in  operation  in  said  city,  city  and  county,  or 
school  district. 

[Bate  of  taxation.]    The  rate  of  taxation  which  may  be  levied  for  the  support 

of  kindergartens  in  any  one  year  shall  not  exceed  fifteen  cents  on  the  one 

hundred  dollars  of  the  taxable  property  of  such  city,  city  and  county,  or  school 

district;  ,and  such  tax  for  the  support  of  the  kindergarten  or  kindergartens, 

shall  be  in  addition  to  any  other  tax  which  may  be  levied  for  the  support  of  the 

public  schools. 

History:  Original  section  enacted  March  12,  1872,  declared  boards 
of  education  to  be  provided  for  by  special  statute;  amended  April  7, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  36;  amended  into  present  shape 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  742;  amendment  approved 
May  8,  1919,  Stats,  and  Amdts.  1919,  p.  889.     In  effect  July  22,  1919* 

1*    Coarse  of  Instruction  In  kindergartens  As      to      maintenance      of      kindergarten 

U  not  required  to  conform  to  this  section,  school*,  see  Church's  Annotated  Charter  of 

cor  do   teachers  in  said  kindergartens  re-  San  Francisco,  p..  231,  8  1  and  note. 

quire  certificates  authorizing  them  to  teach  ^   to   r^u   o£  membeni  of  San   Diego 

all  of  primary   course.— Si nnott  v.   Colom-  -Cft0ol   board*   see,    ante,   section    1616    and 

bet,  107  Cal.  187,  191,  192,  28  U  R.  A.  694,  note< 

40  Pac.  329. 

§  1617.  INTERMEDIATE-SCHOOL  COURSE.  The  board  of  education  of 
any  city,  or  of  any  city  and  county,  or  the  board  of  school  trustees  of  any  school 
district  situated  within  a  high-school  district  maintaining  an  intermediate- 
school  course,  shall  permit  pupils  who  have  completed  the  sixth  year  of  the 
elementary  school  to  attend  an  intermediate-school  course  established  as  pro- 
vided by  section  one  thousand  seven  hundred  fifty  a,  of  the  Political  Code, 
and  shall  pay  to  such  high-school  district  for  the  education  of  such  pupils,  a 
tuition  charge  which  shall  be  agreed  upon  by  said  board  of  education,  or  board 
of  school  trustees,  and  the  high-school  board  maintaining  such  intermediate- 
school  course ;  provided,  that  such  board  of  education  or  board  of  school  trus- 
tees shall  not  pay  to  any  such  high-school  board  for  educating  a  pupil,  residing 
in  such   elementary-school   district  and   attending  such   intermediate-school 
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course,  a  tuition  charge  greater  than  the  average  net  cost  per  pupil  for  educat- 
ing pupils  in  the  first  six  years  of  the  elementary  school  in  said  elementary- 
school  district;  and  provided,  further,  that  such  tuition  charge  shall  cease  to 
be  paid  after  the  pupil  has  completed  two  years  of  work  in  such  intermediate- 
school  course. 

History:  Enacted  March  12,  1872;  amended  March  13,  1874,  Code 
Amdts.  1873-4,  p.  81;  April  1,  1878,  Code  Amdts.  1877-8,  p.  28;  April  7, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  36;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  41;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  185; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  158;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  249;  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  32, 
Kerr's  .Stats,  and  Amdts.  1906-7,  p.  84;  April  22,  1909,  Stats,  and  Amdts. 
1909,  p.  1055;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1362;  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1136;  May  18,  1917,  Stats,  and  Amdts. 
1917,  p.  744.    In  effect  July  27,  1917. 

§  1617a.    UNITED  STATES  FLAG  OVER  SCHOOLHOUSES.     [Repealed.] 

History:  Enactment  approved  March  15,  1907,  Stats,  and  Amdts. 
1907,  p.  274,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  86;  repealed  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  744.     In  effect  July  27,  1917. 

§  1617b.  CONTRACT  WITH  STATE  NORMAL  SCHOOL  FOR  EDUCA- 
TION OF  CHILDREN.  The  trustees  of  an  elementary-school  district  with  an 
average  daily  attendance  of  thirty-five  or  less,  as  shown  by  the  last  teacher's 
report  on  file  in  the  office  of  the  county  superintendent  of  schools,  when  author- 
ized by  a  majority  vote  of  their  district  at  a  district  meeting  called  for  that 
purpose,  may  contract  with  a  state  normal  school  for  the  education  of  the 
children  of  their  district ;  provided  : 

1.  That  the  elementary  school  so  contracting  shall  be  housed  by  the  normal 
school  on  the  normal-school  campus  or  in  the  schoolhouse  in  the  district  and 
shall  be  used  as  a  rural  model  practice  school. 

2.  That  the  trustees  of  the  elementary  school  district  shall  contribute  to  the 
support  of  the  school  all  of  the  money  apportioned  to  their  district  from  the 
state  and  county  funds.  Said  funds  to  be  handled  and  expended  by  the  trus- 
tees of  the  elementary-school  district  in  the  same  manner  as  provided  by  taw. 

[Revocation.]    Such  contract  may  be  revoked  by  a  majority  vote  of  the  board 

of  trustees  of  the  normal  school  or  by  the  trustees  of  the  elementary-school 

district,  when  authorized  to  do  so  by  a  majority  vote  of  their  district  at  a 

special  district  meeting  called  for  that  purpose.     Such  contract  shall  be  in 

effect  from  July  first  following  date  of  contract  and  shall  remain  in  effect 

until  the  end  of  the  school  year  in  which  the  contract  is  revoked. 

History:  Original  section  relating  to  "home  teachers";  enactment 
approved  April  10,  1915,  Stats,  and  Amdts.  1915,  p.  46;  repealed  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  744;  enactment  of  present  section  ap- 
proved May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1516.  In  effect 
July  30,  1917. 

§  1617c.  BOARDS  OF  EDUCATION  AUTHORIZED  TO  ESTABLISH  KEN- 
DERGARTENS.    [Repealed.  ] 

History:  Enactment  approved  June  13,  1913,  Stats,  and  Amdts* 
1913,  p.  805;  amendment  approved  May  22,  1915,  Stats,  and  Amdts. 
1915,  p.  767;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  744. 
In  effect  July  27,  1917. 
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§1617d.    PUPILS  WHO  MAY  ATTEND.     [Repealed.] 

History:  Enactment  approved  June  13,  1913,  Stats,  and  Amdts. 
1913,  p.  767;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  744. 
In  effect  July  27,  1917. 

§  I6I71/2*  SALE  OB  LEASE  OF  SCHOOL  PROPERTY.  Boards  of  educa- 
tion, or  other  governing  boards,  in  cities  and  having  jurisdiction  over  both  the 
elementary-  and  high-school  districts  embracing  such  cities,  and  boards  of 
trustees  of  any  school  district  and  boards  of  trustees  of  union  high-school  or 
joint-union  high-school  districts,  are  hereby  authorized  to  sell  or  lease  for  a 
term  not  exceeding  ninety-nine  years,  any  real  property  belonging  to  their 
respective  school  districts,  or  high-school  districts  upon  which  no  public  school 
is  being  maintained  upon  the  following  conditions  : 

[Condition*.]  Before  ordering  the  sale  or  lease  of  any  such  property  such 
board  of  education,  or  other  governing  boards,  shall,  in  open  meeting,  by  a 
two-thirds  vote  of  all  of  its  members,  adopt  a  resolution  declaring  its  intention 
to  sell  the  same,  or  a  resolution  declaring  its  intention  to  lease  the  same,  as 
the  case  may  be,  which  said  resolution  shall  describe  the  property  proposed  to 
be  sold,  or  leased,  in  such  manner  as  to  identify  it  and  shall  specify  the  mini- 
mum price,  or  rental,  and  terms  for  which  it  will  be  sold,  or  leased,  and  fixing 
a  time,  not  less  than  three  weeks  thereafter,  and  place  for  a  public  meeting  of 
said  board  of  education,  or  other  governing  board,  at  which  sealed  proposals 
to  purchase  or  lease,  as  the  case  may  be,  will  be  received  and  considered.  Said 
resolution  shall,  before  the  date  of  such  meeting,  be  published  once  a  week 
for  three  successive  weeks  in  one  or  more  newspapers  of  general  circulation 
published  in  the  district.  At  the  time  and  place  fixed  in  said  resolution  for  the 
meeting  of  said  board  of  education  or  other  governing  board,  all  sealed  pro- 
posals which  have  been  received  shall,  in  public  session,  be  opened,  examined, 
and  declared  by  said  board,  or  other  governing  board,  and  the  property  be  solcT, 
or  leased,  as  the  case  may  be,  to  the  highest  responsible  bidder  among  those 
who  have  submitted  sealed  proposals  and  who  offer  to  comply  with  all  terms 
and  conditions  specified  in  the  resolution  of  intention  to  sell  or  lease;  pro- 
vided, however,  that  if  any  responsible  person  shall  at  said  meeting  offer  to 
purchase  such  property,  or  to  lease  such  property  as  the  case  may  be,  for  a 
price  or  rental  exceeding  the  highest  other  proposal  or  offer  before  the  board 
by  not  less  than  five  per  cent,  the  property  shall  be  sold,  or  shall  be  leased  as 
the  case  may  be,  to  such  person ;  and  provided,  further,  that  said  board  or  other 
governing  board  may,  should  it  deem  such  action  for  the  best  public  interest, 
at  any  time,  reject  any  and  all  bids,  and  withdraw  such  property  from  sale. 
Any  order  of  sale  or  lease  made  hereunder  by  said  board,  or  other  governing 
board,  shall  authorize  and  direct  the  execution  and  delivery  by  the  chairman, 
or  other  presiding  officer,  or  said  board,  or  other  governing  board,  of  the  deed 
or  lease  of  said  district  to  the  purchaser  or  lessee.  This  section  shall  not  be 
taken  to  authorize  action  upon  proposals  for  sale  and  proposals  for  lease  at  the 
same  meeting. 

[Effect  of  act.]  The  provisions  of  this  section  shall  be  deemed  to  supersede 
any  other  provision  of  law  relating  to  powers  and  duties  of  boards  of  trustees, 
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and  boards  of  education,  only  in  so  far  as  its  terms  are  in  conflict  therewith,  and 

shall  not  be  deemed  as  repealing  any  such  other  provision  of  law  not  conflicting 

with  the  terms  of  this  section. 

History:  Enactment  approved  June  1,  1917,  Stats,  and  Amdts. 
1917,  p.  1645;  amendment  approved  May  8,  1919,  Stats,  and  Amdts. 
1919,  p.  399.     In  effect  July  22,  1919. 

§  1618.  ORAL  TEACHING  OF  DEAF  CHILDREN.  The  board  of  educa- 
tion of  every  city,  or  city  and  county,  or  board  of  school  trustees  of  every 
school  district  in  this  state,  containing  five  or  more  deaf  children,  or  children 
who  from  deafness  are  unable  to  hear  common  conversation,  between  the  ages 
of  three  and  twenty-one  years,  may  in  their  discretion  establish  and  maintain 
separate  classes  in  the  primary  and  grammar  grades  of  the  public  schools, 
wherein  such  pupils  shall  be  taught  by  the  pure  oral  system  for  teaching  the 

deal 

History:  Original  section,  relating  to  organization  of  school  boards, 
enacted  March  12,  1872;  repealed  March  28,  1874,  Code  Amdts.  1873-4, 
p.  111.  A  new  section,  providing  salaries  of  school  teachers,  given 
this  number,  was  added  April  2,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  pp. 
17-18;  repealed  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  188.  Present 
section  enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  96. 

§  1618a.  HEALTH  SUPERVISION  OF  SCHOOLS.  1.  Boards  of  school 
trustees,  city  and  city  and  county  boards  of  education  are  hereby  authorized 
and  empowered  to  provide  for  proper  health  supervision  of  the  school  buildings 
and  pupils  enrolled  in  the  public  schools  under  their  jurisdiction. 

[Physical  inspectors.]  For  this  purpose,  said  boards  may  appoint  a  physical 
inspector  or  physical  inspectors  as  the  board  may  determine  to  consist  of  a 
physician,  teacher,  nurse,  oculist,  or  dentist  or  any  one  or  more  of  said  per- 
sons; provided,  that  in  case  of  the  appointment  of  more  than  one  physical 
inspector,  said  inspectors  may,  in  the  discretion  of  the  board,  all  be  chosen 
from  any  one  of  the  classes  designated.  Said  board  may  also  appoint  a  nurse  or 
nurses  to  work  under  the  direction  of  the  physical  inspector  or  inspectors  and 
may  provide  for  the  compensation  of  such  employees ;  provided,  that  no  money 
set  aside  for  the  payment  of  teachers'  salaries  or  for  library  purposes  may  be 
used  for  this  purpose. 

2.  [Qualifications  of  physical  inspectors.]  The  qualifications  of  such 
employees  shall  be  as  follows :  For  a  physician,  an  unrevoked  certificate  issued 
by  the  state  board  of  medical  examiners  and  a  health  and  development  cer- 
tificate as  hereinafter  provided ;  for  a  teacher,  a  life  diploma  of  California  or  a 
special  credential  in  physical  education,  and  a  health  and  development  certifi- 
cate; for  an  oculist,  a  California  certificate  to  practice  medicine  and  surgery 
and  a  health  and  development  certificate ;  for  a  dentist,  a  certificate  issued  by 
the  state  board  of  dental  examiners  of  the  state  of  California  and  a  health 
and  development  certificate ;  for  a  nurse,  a  certificate  of  registration  issued  by 
the  California  state  board  of  health  and  a  health  and  development  certificate. 

3.  [Certificates  of  physical  inspectors.]  County  or  city  and  county  boards  of 
education  are  hereby  authorized  and  empowered  to  grant  health  and  develop- 
ment certificates  to  persons  holding  certificates  to  practice  medicine  and  si,ir- 
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gery  issued  by  the  California  state  board  of  medical  examiners ;  to  persons  hold- 
ing California  life  diplomas  and  special  credentials  in  physical  education,  issued 
by  the  state  board  of  education;  to  persons  holding  certificates  to  practice 
dentistry  issued  by  the  California  state  board  of  dental  examiners  and  to  the 
holders  of  certificates  of  registration  as  nurses  issued  by  the  California  state 
board  of  health  when  said  applicant  shall  present  with  his  certificate  a  cre- 
dential from  the  state  board  of  education  showing  special  fitness  and  training 
for  the  work  he  is  to  do  in  the  public  schools. 

4.  [Examination  of  pupils.]  The  board  of  school  trustees  or  the  city  or  city 
and  county  board  of  education  shall  make  such  rules  for  the  examination  of 
the  pupils  in  the  public  schools  under  their  jurisdiction  as  will  insure  proper 
care  of  the  pupils  and  proper  secrecy  in  connection  with  any  defect  noted  by 
the  physical  inspector  or  his  assistant  and  may  tend  to  the  correction  of  such 
physical  defect  or  defects;  provided,  however,  that  a  parent  or  guardian 
having  control  or  charge  of  any  child  enrolled  in  the  public  schools  may  file 
annually  with  the  principal  of  the  school  in  which  he  is  enrolleda  statement  in 
writing,  signed  by  such  parent  or  guardian,  stating  that  he  will  not  consent  to 
the  physical  examination  of  his  child,  and  thereupon  such  child  shall  be  exempt 
from  any  physical  examination,  but  whenever  there  is  good  reason  to  believe 
that  such  child  is  suffering  from  a  recognized  contagious  or  infectious  disease, 
such  child  shall  be  sent  home  and  shall  not  be  permitted  to  return  until  the 
school  authorities  are  satisfied  that  such  contagious  or  infectious  disease  does 
not  exist.  When  a  defect  has  been  noted  by  the  physical  inspector  or  his 
assistant,  a  report  shall  be  made  to  the  parent  or  guardian  of  the  child  asking 
such  parent  or  guardian  to  take  such  action  as  will  cure  such  defect  or  defects. 

[Reports.]  The  physical  inspector  shall  make  such  reports  from  time  to 
time  as  he  may  feel  is  best  to  the  board  of  school  trustees  or  city  board  of  educa- 
tion, or  as  the  board  may  call  for  showing  the  number  of  defective  children  in 
the  schools  of  the  district  and  the  effort  made  to  correct  such  defects. 

5.  [Inspectors  to  report  on  condition  of  school  buildings.]  In  case  the 
physical  inspector  shall  note  any  defects  in  plumbing,  lighting,  heating,  or 
other  defects  in  the  school  building  or  buildings  as  may  tend  to  make  such 
building  or  buildings  unfit  for  the  proper  housing  of  the  children  he  shall  at 
once  make  a  detailed  report  to  the  board  of  trustees  or  the  city  board  of  educa- 
tion. If  within  fifteen  days  after  he  has  filed  this  report,  he  finds  that  the 
board  has  made  no  provision  for  the  correction  of  the  defect,  he  shall  at  once 
report  the  same  to  the  county  superintendent  of  schools  who  shall  under  the 
provisions  of  section  one  thousand  five  hundred  forty-six  of  the  Political  Code 
proceed  to  have  such  defect  corrected. 

fi.  [Districts  may  join  in  employing  inspectors.]  The  boards  of  school  trus- 
tees or  the  city  boards  of  education  of  two  or  more  school  districts  in  the  same 
county  may  join  in  the  employment  of  a  physical  inspector  or  physical  inspec- 
tors, and  may  use  funds  not  set  aside  for  the  payment  of  teachers'  salaries  or  for 
Kbrary  purposes  for  the  expenses  of  such  work.  Such  boards  may  employ  a 
nurse  or  nurses  under  the  direction  of  a  physical  inspector  to  examine  the 
schools  under  their  jurisdiction. 
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7.  [Inspectors  must  hold  certificates.]  No  physician,  oculist,  dentist,  nurse 
or  other  person  shall  be  employed  or  permitted  to  supervise  the  health  and 
physical  development  of  pupils  under  this  section  or  any  other  provision  of  law 
unless  such  person  holds  a  health  and  development  certificate  granted  in  accord- 
ance with  the  provisions  of  this  section. 

Sec.  2.  [Repeal  of  act,  Statutes  1909,  p.  908.]    An  act  entitled  "An  act  to  pro- 

vide  for  health  and  development  supervision  in  the  public  schools  of  the  state 

of  California"  approved  April  15,  1909,  is  hereby  repealed. 

History:  Enactment  approved  April  21, 1919,  Stats,  and  Amdts.  1919* 
p.  128.    In  effect  July  22,  1919. 

§1619.  MUST  MAINTAIN  ALL  SCHOOLS  FOR  EQUAL  LENGTH  OF 
TIME.  EQUAL  RIGHTS  AND  PRIVILEGES.  First.  Except  wheVe  a  school 
has  been  closed  by  order  of  a  city  or  a  county  board  of  health  or  of  the  state 
board  of  health,  on  account  of  contagious  disease,  or  where  such  school  has 
been  closed  on  account  of  fire,  flood  or  other  public  disaster,  boards  of  school 
trustees  and  city  boards  of  education  must  maintain  all  of  the  elementary  day 
schools  established  by  them  for  an  equal  length  of  time  during  the  year,  and 
all  of  the  day  high  schools  established  by  them  for  an  equal  length  of  time 
during  the  year,  and,  as  far  as  possible,  with. equal  rights  and  privileges;  pro- 
vided, that  boards  of  school  trustees  and  city  boards  of  education  may  estab- 
lish and  maintain  vacation  schools  of  kindergarten,  elementary,  or  high-school 
grade. 

[Vacation  schools.]  No  vacation  school  shall  be  established  until  a  school 
of  equal  grade  has  been  maintained  for  at  least  eight  months.  The  duties  of 
teachers,  courses  of  study,  length  of  school  day,  and  all  other  matter  relating 
to  vacation  schools,  shall  be  determined  by  the  boards  of  school  trustees,  or 
by  the  city  board  of  education. 

[Qualifications  of  teachers.]  Only  teachers  who  are  legally  qualified  to  teach 
in  the  public  schools  of  the  state  shall  be  eligible  to  teach  in  vacation  schools  of 
corresponding  grade;  provided,  that  the  attendance  of  pupils  upon  such 
schools  shall  not  be  counted  as  a  part  of  the  average  daily  attendance  of  the 
regular  elementary  or  secondary  schools  of  the  district,  nor  shall  the  state  or 
county  school  funds  be  used  to  maintain  such  schools. 

Second.    [When  school  maintained  in  different  portions  of  district.]  When  in 

any  district  it  is  necessary  for  the  convenience  of  the  residents  of  said  district 

that  the  school  therein  should  be  maintained  a  part  of  the  year  in  one  portion 

of  the  district,  and  a  part  of  the  year  in  another  portion  of  the  district,  the 

aggregate  of  the  time  the  school  has  been  maintained  in  the  different  portions 

of  the  district  shall  be  considered  in  estimating  the  time  for  which  a  school  has 

been  maintained  in  the  district  during  the  school  year. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  38;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  251;  May  22, 1915,  Stats,  and  Amdts.  1915,  p.  766;  May  18,  1917,  Stats, 
and  Amdts.  1917,  p.  688.     In  effect  July  27,  1917. 

§  1620.    STATIONERY,  ETC.,  TO  BE  FURNISHED  TO  PUPILS.    Writing 

and  drawing  paper,  pens,  inks,  blackboards,  blackboard  rubbers,  crayons,  and 
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lead  and  slate  pencils,  and  other  necessary  supplies  for  the  use  of  the  schools, 
must  be  furnished  under  the  direction  of  the  city  boards  of  education  and 
boards  of  school  trustees,  and  charges  therefor  must  be  audited  and  paid  as 
other  claims  against  the  county  school  funds  of  their  districts  are  audited  and 

paid. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  95;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  38;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  43;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  188;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  251. 


§1621.  SCHOOL  MONEYS,  HOW  USED.  The  boards  of  school  trustees 
and  city  boards  of  education  must  use  the  school  moneys  received  from  the 
state  and  county  apportionments  exclusively  for  the  support  of  schools  for 
that  school  year,  until  at  least  eight  months'  school  has  been  maintained;  if 
at  the  end  of  any  year  during  which  an  eight  months'  school  has  been  main- 
tained, there  is  an  unexpended  balance,  it  may  be  used  for  the  payment  of 
claims  against  the  district  outstanding,  or  it  may  be  used  for  the  year  suc- 
ceeding. 

[Balance  to  be  reapportioned.]     Any  balance  remaining  on  hand  at  the 

end  of  any  school  year  in  which  school  has  not  been  maintained  eight  months 

shall  be  reapportioned  by  the  superintendent  of  schools  as  other  moneys  are 

apportioned ;  provided,  that  if  a  district  has  been  prevented  from  maintaining 

a  school  for  eight  months  in  any  year  in  consequence  of  fire,  flood,  prevailing 

epidemic,  or  other  cause,  which  may,  upon  investigation  by  the  superintendent 

of  the  county,  be  determined  to  be  a  good  and  sufficient  one,  said  balance 

shall  not  be  reapportioned. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Stats, 
and  Amdts.  1873-4,  p.  95;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  38;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  43;  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  261. 


SCHOOL   MONEYS— HOW   USED. 

1.  Balance  of  fund — Bight  of  district  to. 

2.  Tax  must  be  used  for  school  purposes. 

County    school    tax.  —  See,    post,    9S  1817- 
1820. 

District    school    tax. — See,    post,    98  1830- 
1839. 


General     proTlsloss     relating-     to     school 
fanaa   and  taxes. — See,   post,  .99  1867-1861. 

School   bonds. — See    2    Henningr's    General 
Laws,  3d  ed.,  pp.  2910-2912. 


1.  Balance    of    fund— Right    of    district 

to.  —  School  district  has  no  proprietary 
right  to  money  to  Its  credit  in  county 
treasury,  and  no  right  to  maintain  an  ac- 
tion against  county  superintendent  to  re- 
cover an  unexpended  balance  remaining  at 
end  of  year. — Oridley  S.  Dist.  v.  Stout,  134 
Cal.  592,  593,  66  Pac.  785. 

2.  Tax  miit  be  nsed  for  school  purposes. 

— Taxes  levied  for  school  purposes  on  prop- 
erty of  railroad  can  not  be  appropriated  to 
fund  for  redemption  of  bonds  issued  in 
payment  for  stock  of  railroad. — Crosby  v. 
Lyon,  37  Cal.  242,  2*4. 


§1622.  SAME.  [COUNTY  MONEYS— STATE  MONEYS.]  Boards  of 
school  trustees  and  city  board  [s]  of  education  may  use  fifty  per  cent  of  the 
county  school  money  for  any  of  the  purposes  authorized  by  this  chapter ;  but  all 
the  state  school  money  and  not  less  than  fifty  per  cent  of  the  county  school 
money  shall  be  applied  exclusively  to  the  payment  of  teachers'  salaries  of  the 
elementary  schools;  provided,  that  any  city  superintendent  of  public  schools 
df  supervising  principal  of  public  schools  who  holds  a  teachers'  certificate 
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in  force  for  the  full  time  for  which  the  requisition  is  drawn  may  be  paid  out 
of  the  same  money  or  fund  used  for  the  payment  of  the  salaries  of  teachers  of 
the  elementary  schools. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  38;  March  5,  1907,  Stats,  and  Amdts.  1907, 
p.  110;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  87;  March  13,  1909,  Stats, 
and  Amdts.  1909,  p.  310;  April  26,  1913,  Stats,  and  Amdts.  1913,  p. 
95.    In  effect  August  10,  1913. 


SCHOOL   MONEYS— COUNTY   AND 
STATE  MONEY. 

1,2.  Constitutional  provisions. 

3.  Money  not  to  be  appropriated  for  sec- 
tarian school. 

1.  Constitutional  provisions.  —  Entire 
revenue  derived  from  state  school  fund  and 
state  school  tax  shall  be  applied  exclusively 
to  support  of  primary  and  grammar  schools. 
This  provision  of  constitution  is  self-ex- 
ecuting and  requires  no  legislation  to  give 
It  force. — People  ex  rel.  Beckwith  v.  Board 
of  Education  of  Oakland,  65  Cal.  SSI,  334. 

See  Const.  1879,  art.  IX,  $  6,  1  Henning's 
General  Laws,  3d  ed.,  p.  lvii. 

2.  "And  such  other  means  as  the  legis- 
lature may  provide  shall  be  inviolably  ap- 


propriated to  the  support  of  common 
schools."  This  language  of  constitution 
can  not  be  construed  to  mean  continuing 
or  permanent  funds,  but  includes  all 
moneys  collected  for  school  purposes.—- 
Crosby  v.  Lyon,  37  Cal.  242,  245,  246. 

S.  Money  not  to  be  appropriated  for 
sectarian  schools. — No  public  money  shall 
ever  be  apportioned  for  support  of  any 
sectarian  or  denominational  school,  and  no 
sectarian  or  denominational  doctrine  shall 
be  taught  in  any  of  common  schools  of  this 
state.  This  provision  of  constitution  is 
self-executing  and  needs  no  legislation  to 
give  it  force  and  effect. — People  ex  rel. 
Beckwith  v.  Board  of  Education  of  Oak- 
land, 66  CaL  SSI,  SS4. 


§  1622a.    SAME.     [PAYMENT    OF    TEACHERS9    SALARIES.]      If    the 

apportionment  of  the  moneys  mentioned  in  section  sixteen  hundred  and  twenty- 
two  of  this  code  be  at  any  time  insufficient  to  pay  the  salaries  of  the  teachers 
or  the  expenses  connected  with  the  care  and  maintenance  of  and  supplies  for 
the  school  buildings,  then  boards  of  school  trustees  and  city  boards  of  education 
may  use  so  much  of  the  surplus  in  the  county  fund  of  the  district,  or  so  much 
of  the  surplus  in  any  building  fund  of  the  district,  created  before  tne  passage 
of  this  act,  as  may  be  necessary  to  meet  such  deficiency;  provided,  that  nothing 
in  this  act  shall  be  construed  as  lessening  the  amount  set  aside  by  section  sixteen 
hundred  and  twenty-two  for  teachers'  salaries. 

History:    Enacted  March  24,  1909,  Stats,  and  Amdts.  1909,  p.  690. 

§  1623.    LIABILITIES  OF  TRUSTEES.    Boards  of  trustees  are  liable  as 

such,  in  the  name  of  the  district,  for  any  judgment  against  the  district  for 

salary  due  any  teacher  on  contract,  and  for  all  debts  contracted  under  the 

provisions  of  this  chapter,  and  they  must  pay  such  judgment  or  liabilities  out 

of  the  school  moneys  to  the  credit  of  such  district ;  provided,  that  the  contracts 

mentioned  in  this  section  are  not  in  excess  of  the  school  moneys  accruing  to  the 

district  for  the  school  year  for  which  the  contracts  are  made,  otherwise  the 

district  shall  not  be  held  liable. 

History:     Enacted  March  12,  1872;  amended  March  28,  1874,  Stats, 
and  Amdts.  1873-4,  p.  96. 


1.     Applies  to  city  boards  of  education. — 

The  school  system  Is  matter  of  general 
concern — a  state  system  and  not  a  munic- 
ipal affair.  Function  of  city  under  its 
charter  is  simply  to  furnish  officers  who 
compose  governing  body  of  district.  By 
adoption    of    charter   the   former    board   of 


school  trustees  Is  superseded  as  govern- 
ing body  by  city  board  of  education,  bnt 
there  is  no  change  whatever  in  existence 
of  district,  but  simply  change  in  officers 
who  govern  it,  and  although  that  govern- 
ing body  be  called  board  of  education  It  is 
in  fact  board  of  trustees  and  term   "board 
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of  education"   is   simply  another   name   for  to  apply  to  and  Include  city  boards  of  edu- 

trusteea.      Provisions    authorizing:    trustees  cation  as  well  as  boards  of  country  school 

to  sue  and  be  sued  and  making:  board  re-  districts. — Hancock  v.   Board  of  Education, 

sponsible  for  Judgments  must  be  construed  140  Cal.  554,  660,  661,  662,  74  Pac  44. 

§1624.    LIABILITY  OF  BOARD  FOR  TAXES,  ETC.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  38;  repealed  April  22,  1913,  Stats,  and 
Amdts.  1913,  p.  66.    In  effect  August  10,  1913. 

§1626.    PERSONS  TO  BE  ADMITTED.    [Repealed.] 

History:  Enacted  March  16,  1887,  Stats,  and  Amdts.  1886^7,  pp. 
124-125;  repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164. 


ARTICLE  Vm. 

■ 

DISTRICT  CENSUS  MARSHALS. 

[This  entire  article,  comprising  ftf  1634-1641,  both  inclusive,  repealed  bj  legislature  of  1911, 
Stats,  and  Amdts.  1911,  p.  529.] 


ARTICLE  IX. 

CLERK  OP  SCHOOL  DISTRICT8. 

1 1649.  When  and  how  elected. 

1 1650.  General  duties  of. 

1 1651.  When  to  provide  supplies,  etc. 

ft  1652.  When  to  act  as  other  officers.     [Repealed.] 

§1649.    WHEN  AND  HOW  ELECTED.    Boards  of  school  trustees  must 

meet  annually  on  the  first  Saturday  in  May  and  elect  one  of  their  members 

derk  of  the  district.    If  a  clerk  is  not  so  elected  on  this  date,  the  superintendent 

of  schools  of  the  county  shall  appoint  one  of  the  members  of  the  board  of 

school  trustees  district  clerk.     If  a  vacancy  should  occur  in  the  position  of 

district  clerk,  the  superintendent  of  schools  shall  appoint  one  of  the  members 

of  the  board  of  school  trustees  to  the  position. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  tfO;  April  23,  1913,  Stats,  and  Amdts.  1913,  p.  70. 
In  effect  August  10,  1913. 

§  1650.  GENERAL  DUTIES  OF.  It  is  the  duty  of  the  clerk : 
1.  To  call  meetings  of  the  board  at  the  request  of  two  members,  and  to  act  as 
clerk  of  the  board,  and  keep  a  record  of  its  proceedings,  and  an  accurate 
account  of  the  receipts  and  expenditures  of  school  moneys,  and  in  all  districts 
excepting  such  city  districts  as  may  have  a  city  board  of  education  on  the 
first  Monday  in  the  months  of  October,  January,  March,  and  June  of  each 
school  year  he  shall  post  up  in  a  conspicuous  place  in  each  schoolhouse  of  his 
school  district  a  complete  copy  of  his  account  of  said  receipts  and  expenditures 
of  the  school  moneys  of  his  school  district  from  the  first  day  of  the  current 
school  year  to  the  date  of  his  posting  of  said  account. 
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2.  To  keep  hi*  records  and  accounts,  open  to  the  inspection  of  the  electors 
of  the  district,  in  suitable  books  provided  by  the  board  of  school  trustees  for 
that  purpose. 

3.  To  place  in  the  library  of  the  school  all  pamphlets,  books  or  supplies 
received  by  purchase  or  otherwise  for  the  school  district. 

4.  To  perform  such  other  duties  as  may  be  prescribed  by  the  board. 

5.  [Dismissal  of  clerk.]  Should  the  clerk  of  the  district  refuse  to  keep  the 
minutes  or  draw  warrants  or  perform  such  other  duties  as  are  ordered  by  the 
board,  the  board  at  a  regular  meeting  may  dismiss  the  clerk,  appoint  another 
member  clerk,  and  immediately  notify  the  superintendent  of  schools  of  the 

county. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  188;  March  20, 1891,  Stats,  and  Amdts.  1891,  p.  160; 
March  23.  1893,  Stats,  and  Amdts.  1893,  p.  253;  May  3/1919,  Stats,  and 
Amdts.  1919,  p.  178.    In  effect  July  22,  1919. 

§  1651.    WHEN  TO  PROVIDE  SUPPLIES,  ETC.    The  clerk  of  each  district 

must,  under  the  direction  of  the  board  of  trustees,  provide  all  school  supplies 

authorized  by  this  chapter,  keep  the  schoolhouse  in  repair  during  the  time 

school  is  taught  therein,  and  exercise  a  general  care  and  supervision  over  the 

school  premises  and  school  property  during  the  vacations  of  the  school. 

History:  Enacted  March  12,  1872;  amended  March  16,  1889,  Stats, 
and  Amdts.  1889,  p.  189;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  253. 

§  1662.    WHEN  TO  ACT  AS  OTHER  OFFICERS.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  47. 
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SCHOOLS. 

1 1662.  Who  may  be  admitted  to— Courses  of  study. 

1 1663.  Classification  of  public  schools. 

1 1664.  To  be  taught  in  the  English  language. 

1 1665.  Course  of  instruction — Branches  to  be  taught  in  grades. 
1 1665a.  Cosmopolitan  schools — Branches  to  be  taught  in. 

11666.  Other  studies. 

§ 1667.    Instruction  in  manners,  effect  of  alcohol  and  narcotics. 

i  1668.    Physical  exercise,  etc. 

S  1669.    High  schools,  how  established  and  maintained.     [Eepealed.] 

5  1670.     School  year. 

{ 1671.    Same.       [Special  election.]     [Repealed.] 

f  1671a.  County  high  schools — Bond  election.     [Repealed.] 

i  1671b.  County   secondary  schools — Enlarging,  etc. — Special  tax-levy — Designation  of  fund. 

f  1672.     Sectarian  books  and  teachings  prohibited. 

1 1672a.  Circulars,  etc.,  of  organization  not  under  control  of  school  authorities,  barred. 

f  1673.    Duration  of  daily  sessions. 

{ 1674.    Union  school  district,  how  formed.     [Repealed.] 

H  1675-1680.     [No  such  sections.] 

S  1681.    Post-graduate  course  for  high  schools.     [Repealed.] 

§  1662.  WHO  MAY  BE  ADMITTED  TO.  COURSES  OF  STUDY.  First. 
The  courses  of  study  for  the  day  elementary  schools  of  California  shall  embrace 
eight  years  of  instruction ;  and  such  courses  must  allot  eight  years  for  instruc- 
tion in  subjects  required  to  be  taught  in  such  schools  and  may  allot  not  more 
than  two  years  for  kindergarten  instruction. 

Second.  '[Ages  for  admission.]  The  day  elementary  schools  of  each  school 
district  of  California  shall  be  open  for  the  admission  of  all  children  between 
six  and  twenty-one  years  of  age  residing  in  the  district,  and  may  be  open  for 
the  admission  of  adults  if  the  governing  body  of  the  district  deem  such  admis- 
sion advisable;  provided,  that  where  kindergarten  instruction  is  given  in  the 
schools  of  a  district,  such  school  shall  admit  children  to  the  kindergarten  classes 
at  four  years  of  age ;  and  the  reports  for  the  kindergarten  classes  shall  be  kept 
and  shall  be  made  separate  from  other  school  reports;  and  provided,  further, 
that  wherever  a  school  is  established  for  the  instruction  of  the  deaf,  such 
children  may  be  admitted  to  such  school  at  three  years  of  age ;  provided,  that 
the  average  daily  attendance  of  deaf  children  who  are  six  years  of  age  or  older 
shall  be  counted  as  part  of  the  average  daily,  attendance  in  the  day  elementary 
schools. 

Third.  [Children  excluded.]  The  governing  body  of  the  school  district  shall 
have  power  to  exclude  children  of  filthy  or  vicious  habits,  or  children  suffering 
from  contagious  or  infectious  diseases,  and  also  to  establish  separate  schools  for 
Indian  children  and  for  children  of  Chinese  or  Mongolian  descent. 

[Separate  schools  for  Indians,  etc.]  When  such  separate  schools  are  estab- 
lished, Indian,  Mongolian  or  Chinese  children  must  not  be  admitted  into  any 
other  school 
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Fourth.  [Special  day  and  evening  classes.]  The  governing  body  of  any 
elementary-school  district  shall  have  power  to  establish  and  maintain,  in  con- 
nection with  any  school  under  its  jurisdiction,  special  day  and  evening  classes 
for  the  purpose  of  giving  instruction  in  any  of  the  branches  of  study  mentioned 
in  section  one  thousand  six  hundred  sixty-five  of  this  code.  These  classes  may 
be  convened  at  such  hours  and  for  such  length  of  time  during  the  school  day 
or  evening,  and  at  such  period  and  for  such  length  of  time  during  the  school 
year  as  may  be  determined  by  such  governing  authority ;  and  the  enrollment  of 
and  attendance  upon  such  classes  shall  be  kept  separately  and  the  units  of 
average  daily  attendance  shall  be  determined  as  provided  in  section  one  thou- 
sand eight  hundred  fifty-eight  of  this  code  and  shall  be  added  to  the  attendance 
of  the  elementary-school  district. 

Fifth.  '[Ages  for  admission.]  The  evening  elementary  schools  and  the  spe- 
cial day  and  evening  classes  of  the  elementary  schools  of  any  school  district 
shall  be  open  for  the  admission  of  all  children  over  the  age  of  fifteen  years, 
residing  in  the  district  and  for  the  admission  of  adults;  provided,  that  children 
under  fifteen  years  of  age  who  have  been  given  permits  to  work  in  accordance 
with  the  provisions  of  an  act  to  enforce  the  educational  rights  of  children  may 
be  admitted  to  the  evening  elementary  schools. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  38;  March  12,  1885,  Stats,  and  Amdts. 
1884-5,  p.  100;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  160;  March  23, 
1893,  Stats,  and  Amdts.  1893,  p.  253;  March  5,  1903,  Stats,  and  Amdts. 
1903,  p.  86;  April  14,  1909,  Stats,  and  Amdts.  1909,  p.  903;  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  667.     In  effect  July  27,  1917. 


SCHOOLS— WHO  ADMITTED  TO,  ETC. 

1.  Children  of  any  race  or  nationality. 

2.  Same — Children  of  African  descent  are 

entitled. 

3.  Same — Children  of  Chinese  parentage 

entitled,  when. 

4.  Compensation  of  teachers — Contract  of 

employment  necessary. 

5.  Curative  act — Validity. 

6.  Deficiency  in  learning — Ground  for  re- 

fusing admission. 

7.  District  divided. 

8.  Education  in  separate  schools — Of  chil- 

dren of  African  descent. 

9.  Establishment  of  separate  schools. 
10.  Exclusion  of  children  of  African  de- 
scent. 

11, 12.  Kindergartens  may  be  adopted. 

13, 14.  Minimum  school  day — Power  of  board 
of  education  to  establish. 

15.  Same — Local  board. 

16.  Same — School    district — Character. 

17.  Same — Same — De  facto   district — Col- 

lateral attack. 

18, 19.  Same — Same — Territory  contained. 

20.  Same — Same — Word    "district"    con- 

strued. 

21.  Refusal  to  admit  pupil — Resolution  of 

board  of  education  no  ground  for. 


22.  School  taxes — Nature  of. 

23.  Same — Constitutionality  of  statute. 

24.  Same — Validity  of,  estoppel  to  deny. 

25.  Separate  schools — For  children  of  Mon- 

golian or  Chinese  descent. 

1.  Children    of   amy   race   or   nationality* 

between  ages  of  six  and  twenty-one  years, 
residing  in  district,  are  entitled  to  admis- 
sion to  public  schools,  excepting:  that 
trustees  shall  have  power  to  exclude  chil- 
dren of  filthy  or  vicious  habits,  or  children 
suffering  from  contagious  or  infectious 
diseases. — Tape  v.  Hurley,  66  Cal.  473,  474. 
6  Pac.   129. 

As  to  Chinese  and  colored  children,  and 

their  right  of  admission  to  public  schools 
of  San  Francisco,  see  Church's  Annotated 
Charter  of  San  Francisco,  p.   232,   }  2,  note. 

2.  Same  —  Children  of  Africa*  descent 
are  entitled  to  admission  to  public  schools. 
— Wy singer  v.  Crookshank,  82  Cal.  688,  594, 
23   Pac.   54. 

Aa  to  education  of  negro  children  la 
separate  sehools,  see  par.   8,   this   note. 

As    to    exclusion    of    negro    children,    see 

par.  10,  this  note. 

8.     Same  —  Child    of    Chinese     parentage 

properly  qualified  is  entitled  to  admission 
in  public  school  of  district  where  It  re- 
sides and  can  not  be  denied  admission 
merely  upon  ground  of  race  or  nationality. 
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Whether  legislature  might  authorise  such 
denial  not  decided. — Tape  v.  Hurley,  66 
CaL  473,  475,   6   Pac.   129. 

As  to  separate  school*  for  Chinese,  etc., 
children,  see  par.  25,  this  note. 

4.  Compensation  of  teacher— Contract  of 
employment  necessary. — In  an  action  by  a 
school  teacher  to  recover  one  year's  salary 
an  upon  a  contract  of  employment,  evidence 
held  sufficient  to  support  a  finding;  that 
there  was  no  contract  of  employment  be- 
tween the  board  of  school  trustees  and  the 
plaintiff. — Dougherty  v.  Clarke,  20  Cal. 
App.  341,  129  Pac.  290. 

ft.  Curative  acts—Validity. — Subdivision 
11  of  old  section  1671  of  the  Political  Code 
provided:  "The  certificate  of  the  county 
superintendent  mentioned  in  subdivision  4 
of  section  1670  of  the  Political  Code  when 
filed  .lth  the  county  clerk,  when  the  re- 
sult of  the  election  as  therein  declared  is 
in  favor  of  the  establishment  of  the  high 
school,  shall  at  the  expiration  of  one  year 
from  the  date  of  such  filing;  be  conclusive 
evidence  that  such  high-school  district  and 
high  school  has  been  legally  established." 
The  language  of  section  1724  of  the  Politi- 
cal Cole,  adopted  in  1909,  contains  a 
broader  provision  as  follows:  "All  pro- 
ceedings for  the  formation  and  organiza- 
tion of  high-school  districts  and  the  estab- 
lishment of  county,  city,  city  and  county, 
union,  joint  union,  and  district  high 
schools,  had  prior  to  the  taking  effect  of 
this  section,  are  hereby  validated  and  de- 
clared legal,  and  said  high-school  districts 
and  high  schools,  and  any  other  hlgh- 
fchool  districts  which  have  been  acting  as 
such  for  more  than  one  year  previous  to 
the  taking  effect  of  this  section,  are  hereby 
declared  to  be  legally  formed,  organized, 
and  established."  Such  curative  acts  have 
been  held  valid. — Wood  v.  Calaveraa 
County,  164  Cal.   898,  129  Pac.   283.   287. 

6.  Deficiency  in  learning;  —  Ground  for 
refsmins;  admission  of  scholar  to  public 
school.  Irrespective  of  color-school  law  of 
1870  (Stats,  and  Amdts.  1870,  p.  88). — Ward 
v.  Flood.  48  Cal.  36,  47,  i7  Am.  Rep.  405. 

7.  District  divided  and  part  annexed  to 
city  for  school  purposes,  pupils  resident 
Is  annexed  portion,  though  not  resident  in 
city,  are  entitled  to  attend  public  school 
of  city  in  order  of  their  registration,  which 
mast  be  made  with  board  of  education. — 
Kramm  v.  Bogue,  127  Cal.  122,  126,  69  Pac. 
394. 

8.  Education  In  separate  school*  — Of 
children)  of  African  descent  and  Indian  chil- 
dren, provision  for  does  not  violate  either 
state  or  federal  constitution.  Such  pro- 
vision affords  ground  for  refusing  admis- 
sion of  negroes  in  public  schools  provided 
such  separate  schools  have  been  estab- 
lished.— Ward  v.  Flood,  48  Cal.  86,  49,  17 
Am.   Rep.   405. 

See  par.  2,  this  note. 

t.     Establishment  of  special  schools)  and 

separation  of  male  and  female  pupila  into 


different  schools  have  been  found  highly 
expedient  at  times,  and  such  separation 
does  not  contravene  any  of  legal  rights 
declared  by  constitution. — Ward  v.  Flood, 
48  Cal.  86,  55,  17  Am.  Rep.  406. 

10.  Exclusion  of  children  of  African  de- 
scent from  public  schools,  merely  because 
of  their  color,  is  unconstitutional  for  rea- 
son that  all  the  youth  of  state  are  equally 
entitled  to  be  educated  at  public  expense. 
Provision  for  separate  schools  affects  this 
rule. — Ward  v.  Flood,  48  Cal.  86,  51,  52,  17 
Am.  Rep.  406. 

See  pars.  2,  8,  this  note. 

11.  Kindergartens  may  he  adopted  as  an 

Integral  part  of  primary  schools  by  proper 
governing  body,  but  teachers  in  said 
schools  do  not  require  certificates  author- 
izing them  to  teach  whole  primary  school 
course  (amendment  of  1893). — Sinnott  v. 
Colombet,  107  Cal.  187,  191,  192,  28  L.  R.  A. 
594,   40  Pac.   329. 

12.  This  and  other  sections  (1617  and 
1663,  Political  Code)  held  to  show  that  it 
was  the  intention  of  the  legislature  to 
leave  the  maintenance  of  such  schools 
optional  with  the  district,  and  hence,  to 
exclude  them  from  the  uniform  and  man- 
datory system  of  common  schools  or  "pri- 
mary and  grammar  schools"  (dictum).— 
Los  Angeles  Co.  v.  Kirk,  148  Cal.  390,  83 
Pac.  250. 

13.  Minimum  school  day  —  Power  of 
board  of  education  to  establish. — In  the  ab- 
sence of  any  law  defining  what  shall  con- 
stitute a  minimum  school  day,  or  power 
elsewhere  conferred  to  define  it,  the  state 
board  of  education,  under  the  general 
power  conferred  upon  it  by  section  1621 
of  the  Political  Code  "to  adopt  rules  and 
regulations  not  inconsistent  with  the  laws 
of  this  state  .  .  .  for  the  government  of 
the  public  schools,"  has  authority  to  enact 
a  rule  providing  a  minimum  of  four  hours 
as  the  attendance  necessary  in  the  ele- 
mentary schools  of  the  state  to  constitute 
a  school  day's  work  for  any  purpose,  and  to 
make  the  same  applicable  in  the  manner  of 
the  apportionment  of  the  state  school  funds 
to  the  different  school  districts,  under  the 
provisions  of  subdivision  4  of  section  1532 
of  the  Political  Code,  and  section  1858  of 
the  same  code,  as  amended  In  1911  (Stats. 
1911,  p.  627). — San  Francisco  v.  Hyatt,  168 
Cal.  846,  126  Pac.  751. 

14.  The  rule  of  the  state  board  of  edu- 
cation establishing  a  minimum  school  day 
Is  applicable,  in  the  matter  of  the  appor- 
tionment of  the  school  funds,  to  night 
schools  as  well  as  to  day  schools,  notwith- 
standing the  length  of  time  during  which 
the  former  are  conducted  does  not  gener- 
ally exceed  two  hours  a  day. — San  Fran- 
cisco v.  Hyatt,  163  Cal.  346,  125  Pac.  761. 

15.  Same  — Local  hoard.  —  The  power  to 
determine  the  length  of  time  to  constitute 
a  minimum  school  day  for  the  purpose  of 
apportioning  the  school  funds  has  not  been 
confided  to  the  local  boards  of  education  as 
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an  Incident  of  the  power  conferred  upon 
them  by  various  provisions  of  the  Political 
Code  to  determine  the  course  of  study. 
Subdivision  6  of  section  1858  of  the  Political 
Code,  as  amended  in  1911,  does  not  imply 
the  existence  of  any  such  right,  nor  does  it 
define  of  itself  what  shall  constitute  such 
minimum  school  day. — San  Francisco  v. 
Hyatt,  163  Cal.  846,  125  Pac.  751. 

16.  Same— School     district — Character.—* 

A  city  school  district  is  a  corporation  of  a 
quasi-municipal  character,  and,  though  its 
territorial  limits  may  be  actually  coter- 
minous with  those  of  a  city,  its  identity 
is  not  thereby  lost  nor  merged  In  that  of 
the  city. — Wood  v.  Calaveras  County,  164 
Cal.   398,   129   Pac.   283,   285. 

17.  Same — Same — De  facto  district — Col- 
lateral attack. — Where  the  trustees  in  a 
union  high  school  district  had  erected 
school  buildings  and  employed  teachers, 
and  its  inhabitants  had  paid  taxes  for  the 
maintenance  of  the  high  school,  and  such 
high  school  had  been  conducted  as  a  duly 
organized  high-school  district,  the  existence 
of  the  union  district  as  a  de  facto  high- 
school  district  can  not  be  attacked  col- 
laterally.— Wood  v.  Calaveras  County,  164 
Cal.  398,  129  Pac.  283,  287,  citing  Hancock 
v.  Board  of  Education,  140  Cal.  560,  74 
Pac.  144. 

18.  Same— Same— Territory    contained.— 

Because  a  school  district  is  called  a 
"county  high-school  district,"  that  fact 
furnishes  no  reason  why  it  should  not  con- 
tain less  than  the  territory  of  one  county. 
— Wood  v.  Calaveras  County,  164  Cal.  398, 
129  Pac.  283,  285. 

19.  The  legislature  has  clearly  provided 
for  the  formation  of  a  union  high-school 
district  within  a  county  where  a  county 
high  school  exists,  even  though  there  has 
been  no  dissolution  of  the  county  high- 
school  district  prior  to  the  formation  of 
the  union  district,  and  the  contention  that 
a  situation  might  arise  whereby  the  terri- 
tory remaining  might  be  small  and  too 
poor  to  continue  in  operation,  the  original 
county  high  school  is  a  matter  of  legisla- 
tive rather  than  judicial  concern. — Wood  v. 
Calaveras  County,  164  Cal.  398,  129  Pac. 
283,   286. 

20.  Same— Same— 'Word  "district"  con- 
strued.— Prior  to  amendments  of  1909,  sec- 
tion 1671,  subdivision  9  of  the  Political 
Code  contained  this  language:  "All  county 
high  schools  shall  be  open  to  the  admission 
of  graduates  holding  diplomas  from  the 
grammar  schools  of  the  county,  and  to  all 
pupils  of  the  county  who  can  pass  the 
examination  for  admission.     The  examina- 


tion for  admission  shall  be  conducted  by 
the  county  board  of  education  and  the 
principal  of  the  county  high  school."  By 
subdivision  25  of  section  1670  of  the  Polit- 
ical Code,  the  matter  of  attendance  was 
regulated  as  follows:  "When,  in  conse- 
quence of  distance  or  convenience  In 
traveling,  It  is  more  convenient  for  pupils 
residing  in  any  high-school  district  to 
attend  the  high  school  in  another  high- 
school  district,  the  high-school  board  of 
the  latter  district  may  admit  such  pupils 
to  the  high  school  in  their  district  upon 
such  terms  as  the  two  boards  may  ar- 
range." The  word  "district,"  as  used  in 
these  statutes,  applies  to  territory  to  be 
declared  by  the  county  high  schools  as 
well  as  by  union  high  schools. — Wood  v. 
Calaveras  County,  164  Cal.  398,  129  Pac 
283,  286. 

21.  Refusal  to  admit  pupil — Resolution 
of    board    of    education    Is    no    around    for 

teacher  refusing  to  admit  pupil  entitled  by- 
law to  attend  school. — Tape  v.  Hurley,  66 
Cal.   473,  475,  6  Pac.  129. 

22.  School  taxes— Nature  of. — The  taxes 
for  the  support  of  schools  are  in  their  na- 
ture special  taxes,  and  the  legislature  has 
the  power  to  limit  their  assessment  to  the 
property  within  the  respective  districts  to 
be  served. — Wood  v.  Calaveras  County,  164 
Cal.    398,   129   Pac.    283,    286. 

28.     Same  —  Constitutionality    of    statute. 

— Section  1670,  subdivision  20  of  the  Politi- 
cal Code,  exempting  property  within  union 
high-school  districts  from  taxation  for 
the  support  of  county  high  schools,  is  not 
violative  of  subdivision  20,  section  25.  ar- 
ticle IV  of  the  constitution,  which  pro- 
hibits local  laws  exempting  property  from 
taxation,  nor  of  section  11  of  article  1, 
requiring  all  laws  of  a  general  nature  to 
have  a  uniform  operation. — Wood  v.  Cala- 
veras County,  164  Cal.  398,  129  Pac.  283, 
287. 

24.  Same— Validity  of— Estoppel  to  deny. 

— The  people  within  the  union  high-school 
district  are  not  estopped  to  deny  the  valid- 
ity of  a  tax  assessed  for  the  support  of 
the  county  high  school  merely  because  such 
tax  had  been  paid  without  protest. — Wood 
v.  Calaveras  County,  164  Cal.  398,  129  Pac 
283,  2S7. 

25.  Separate  schools  — For  children  of 
Mongolian  or  Chinese  descent,  provision  for 
does  not  authorize  separate  schools  for 
children  of  African  descent  (amendment  of 
1885). — Wysinger  v.  Crookshank.  •  82  Cal 
588,  593,  23  Pac.  54. 

See  par.  3,  this  note. 


§  1663.  CLASSIFICATION  OF  PUBLIC  SCHOOLS.  1.  The  public  schools 
of  California,  other  than  those  supported  exclusively  by  the  state,  shall  be 
classed  as  day  and  evening  elementary,  and  day  and  evening  secondary  schools. 
The  day  and  evening  elementary  schools  of  California  shall  be  designated  as 
primary  and  grammar  schools.     The  day  and  evening  secondary  schools  of 
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California  shall  be  designated  as  high  schools  and  technical  schools,  and  either 

class  may  include  a  portion  of  the  other  class. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  38;  March  9,  1883,  Stats,  and  Amdts.  1883,  p.  83;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  189;  March  20,  1891,  Stats,  and  Amdts.  1891, 
p.  161;  March  23,  1913,  Stats,  and  Amdts.  1913,  p.  254;  March  23,  1901, 
Stats,  and  Amdts.  1900-1,  p.  670;  April  14,  1909,  Stats,  and  Amdts.  1909, 
p.  905;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  768;  May  29,  1917, 
Stats,  and  Amdts.  1917,  p.  1315.    In  effect  July  28,  1917. 

§  1664.  TO  BE  TAUGHT  IN  THE  ENGLISH  LANGUAGE.  All  schools 
must  be  taught  in  the  English  language. 

History:    Enacted  March  12,  1872. 

§  1665.  COURSE  OF  INSTRUCTION.  BRANCHES  TO  BE  TAUGHT  IN 
GBADES.  First.  Instructions  must  be  given  in  the  following  branches  in  the 
several  grades  in  which  they  may  be  required,  viz. :  reading,  writing,  spelling, 
arithmetic,  geography,  language  and  grammar,  with  special  reference  to  com- 
position, history  of  the  United  States  with  special  reference  to  the  history  of 
the  constitution  of  the  United  States  and  the  history  of  the  reasons  for  the 
adoption  of  each  of  its  provisions,  the  duties  of  citizenship,  together  with 
instruction  in  local  civil  government ;  elements  of  physiology  and  hygiene,  with 
special  reference  to  the  injurious  effects  of  tobacco,  alcohol  and  narcotics  on 
the  human  system ;  morals  and  manners. 

[Time  given.]  In  the  first  six  grades  of  the  elementary  schools,  at  least 
two-thirds  of  the  pupil's  time  during  each  week  shall  be  devoted  to  study  and 
recitation  of  the  subjects  hereinbefore  enumerated,  and  in  the  seventh  and 
eighth  grades  at  least  twelve  and  one-half  hours  of  the  pupil's  time  each  week 
shall  be  devoted  to  the  study  and  recitation  of  such  subjects. 

Second.  [Subjects  for  remaining  time.]  From  the  time  remaining  after  the 
study  and  recitations  of  the  studies  hereinbefore  enumerated,  at  least  twenty 
minutes  of  each  school  day  must  be  devoted  by  all  pupils  over  the  age  of 
eight  years  to  such  physical  training  as  shall  be  most  conducive  to  their  proper 
physical  development,  and  instruction  must  be  given  in  nature  study  with 
special  reference  to  agriculture  and  animal  and  bird  life,  music,  drawing, 
elementary  bookkeeping,  humane  education.  Manual  training,  household  eco- 
nomics, and  other  vocational  subjects  may  be  taught  in  any  elementary  school 
of  the  state ; 

[Manual  training,  etc.]  provided,  that  in  school  districts  employing  six  or 
more  elementary-school  teachers  in  any  one  school,  whether  housed  in  one  or 
more  buildings,  manual  training  and  household  economics  must  be  taught. 
The  state  board  of  education  may,  in  its  discretion,  adopt  text-books  in  any 
of  the  subjects  listed  in  this  subdivision. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdta.  1873-4,  p.  Ill;  April  11,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
39;  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  142;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  189;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  161;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  254;  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  p.  797;  March  1,  1907,  Stats,  and  Amdts. 
1007,  p.  70;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  88;  March  18,  1903, 
Stats,  and  Amdts.  1909,  p.  412;  May  22,  1915,  Stats,  and  Amdts.  1915, 
p.  771;  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  728.  In  effect  July  27, 
1917, 
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§  1665a.    COSMOPOLITAN  SCHOOLS.    BRANCHES  TO  BE  TAUGHT  IN. 

The  board  of  education  in  every  city  of  the  first  and  first  and  one-half  classes 
shall  establish  and  maintain  in  each  of  said  cities  of  the  first  and  first  and  one- 
half  classes  at  least  one  public  school  in  which  shall  be  taught  the  French, 
Spanish,  Italian  and  German  languages  or  any  of  them  in  connection  with  the 
studies  in  the  English  language  prescribed  to  be  taught  by  section  sixteen  hun- 
dred and  sixty-five  of  the  Political  Code  of  the  state  of  California.  Such 
schools  shall  be-designated  as  cosmopolitan  schools,  and  shall  be  subject  to  such 
rules  and  regulations  as  may  be  prescribed  by  said  boards  of  education  of  said 
cities  of  the  first  and  first  and  one-half  classes  wherein  said  school  or  schools 
shall  be  established  and  maintained ; 

{Where  may  be  established.]  provided*  that  the  schools  provided  for  in 
section  sixteen  hundred  and  sixty-five  a  may  be  established  by  the  board  of 
education  of  any  city  or  city  and  county  when  by  such  board  it  may  be  deemed 
necessary  or  advisable. 

[Repealing  clause.]    Sec.  2.   All  acts  and  parts  of  acts  so  far  as  they  are  hi 

conflict  with  the  provisions  of  this  act,  are  hereby  repealed. 

History:  Enacted  March  18,  1909,  Stats,  and  Amdta.  1909,  p.  412; 
amended  March  23,  1911,  Stats,  and  Amdta.  1911,  p.  430;  June  13,  1913, 
Stats,  and  Amdts.  1913,  p.  799.    In  effect  August  10,  1913. 

§  1666.    OTHEB  STUDIES.    Other  studies  may  be  authorized  by  the  board 

of  education  of  any  county,  city,  or  city  and  county,  but  such  studies  if  so 

authorized  shall  be  in  lieu  of  a  corresponding  number  of  such  enumerated 

studies  specified  in  the  preceding  section  and  not  in  addition  thereto. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  39;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  254;  March  23,  1901,  Stats,  and  Amdts.  1900*01,  p.  797.  In 
effect  July  1,  1901. 

§1667.  INSTRUCTION  IN  MANNERS;  EFFECT  OF  ALCOHOL  AND 
NARCOTICS.  Instruction  must  be  given  to  all  grades  of  school  and  in  all 
classes  during  the  entire  school  course,  in  manners  and  morals,  and  upon  the 
nature  of  alcohol  and  narcotics  and  their  effects  upon  the  human  system,  as 
determined  by  science.  In  all  teachers'  training  classes  in  the  normal  schools 
of  this  state,  adequate  time  and  attention  shall  be  given  to  instruction  in  the 
best  methods  of  teaching  the  nature  of  alcohol  and  narcotics  and  their  effects 
upon  the  human  system,  and  all  examinations 'for  the  granting  of  certificates 
to  teachers  by  boards  of  education  shall  include  this  subject. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  142;  April  27,  1915,  Stats,  and  Amdts.  1915, 
p.  235.    In  effect  August  8,  1915. 

§1668.  PHYSICAL  EXERCISE,  ETC.  Attention  must  be  given  to  such 
physical  exercises  for  the  pupils  as  may  be  conducive  to  health  and  vigor  of 
body  as  well  as  mind,  and  to  the  ventilation  and  temperature  of  schoolrooms. 

History:    Enacted  March  12,  1872. 

A«  to  power  of  aekool  board  to  condema  land  for  fTmiMlvm,  see,  ante,   1 1610,   aubd. 
5,  note. 
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§1609.    HIGH  SCHOOLS,  HOW  ESTABLISHED  AND  MAINTAINED. 

[Repealed.] 

History:  Original  section,  providing  tor  schools  tor  Negro  and 
Indian  children,  enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol. 
C.  pt.),  p.  47.  A  new  section,  providing  for  the  segregation  of  students, 
given  this  number,  was  enacted '  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  125;  repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164. 
A  new  section,  providing  as  noted  above,  was  enacted  March  25,  1893, 
8tats.  and  Amdts.  1893,  p.  268;  amended  February  15,  1907,  Stats,  and 
Amdts.  1907,  p.  8;  Kerr's  Stats,  and  Amdts.  1906*7,  p.  88;  repealed 
March  19,  1909,  Stats,  and  Amdts.  1909,  p.  498. 


§  1670.  SCHOOL  YEAB.  The  school  year  begins  on  the  first  day  of  July 
and  ends  on  the  last  day  of  June.  A  school  month  is  construed  and  taken  to  be 
twenty  days  or  four  weeks  of  five  days  each,  including  legal  holidays. 

Sec.  2.  [Repeal.]  Section  one  thousand  six  hundred  ninety-seven  and  sec- 
tion one  thousand  eight  hundred  seventy-eight  of  the  Political  Code  are  hereby 
repealed. 

History:  Original  section  enacted  on  March  12,  1872,  provided  tor 
schools  for  Negro  and  Indian  children;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol. 
C.  pt.),  p.  47;  a  new  section,  providing  for  segregation  of  pupils,  given 
this 'number,  was  approved  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  125;  repealed  March  20,  1901,  Stats,  and  Amdts.  1901,  p.  164;  another 
new  section,  providing  for  the  establishment  of  high  schools,  was  ap- 
proved March  23,  1893,  Stats,  and  Amdts.  1893,  p.  268;  amended  Feb- 
ruary 15,  1906,  Stats,  and  Amdts.  1907,  p.  8,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  88;  repealed  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  498; 
present  section  approved  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  708. 
In  effect  July  27,  1917. 


TEACHERS'   CONTRACTS. 

1.  Contract  for  teaching — Stipulated  sum  per 

year. 

2.  Same — Contract    in    reference    to    school 

teaching. 

Act  o*  1891  took  place  of  code  sections; 
present  section  was  enacted  in  1898,  p. 
3*8.  and    subsequently  amended. 

Am  to  frelaar  repealed  mud  place  taken  by. 
aeetloa    172©,    post,    see,    post,    8  1720,    note 
par.  1. 

1.     Comtraet  for  teacfctaa>-Srlpalated  ■■■a 

per  year  gives  teacher  right  to  full  sum. 


although  school  continues  only  for  eight 
months  instead  of  nine  months,  as  origin- 
ally intended  by  trustees.  —  Williams  v. 
Bagnelle,  188  Cal.  699.  704,  706,  72  Pac. 
408  (decided  under  former  8  1878,  defining 
school   year). 

2.  Same— Contract  In  reference  to  school 
teacalmaT,  in  absence  of  anything  to  con- 
trary, must  be  construed  as  if  provision  of 
law  limiting;  time  for  which  contract  could 
be  made  was  inserted  in  it,  and  that  term 
"year"  meant  school  year.  —  Williams  v. 
Bagnelle,  138  Cal.  699,  704,  72  Pac.  408 
<decided  under  former  8 1878,  defining 
school  year). 


8 1671.    SAME.    [SPECIAL  ELECTION.]     [Repealed] 

History:  Original  section,  relating  to  the  government  of  schools 
for  Negro  and  Indian  children,  enacted  March  12, 1872;  repealed  April  7, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  47.  A  new  section,  providing 
as  above  noted,  and  given  the  same  numbering,  was  enacted  March 
23,  1893,  Stats,  and  Amdts.  1893,  pp.  274-276;  amended  March  28,  1895, 
Stats,  and  Amdts.  1895,  pp.  300-302;  March  21,  1905,  Stats,  and  Amdts. 
1905,  pp.  719-721;  repealed  March  19,  1909,  Stats,  and  Amdts.  1909,  p. 
498. 

tt*r  provided  for  to  former  §  1671  is  now  controlled  by  1 1787,  post. 


81671a.    COUNTY  HIGH  SCHOOLS.    BOND  ELECTION.    [Repealed.] 

History:     Enacted  March  12,  1907,  Stats,  and  Amdts.  1907,  p.  241; 
repealed  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  498. 
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§  1671b.  COUNTY  SECONDARY  SCHOOLS.  ENLARGING,  ETC.  SPE- 
CIAL TAX-LEVY.  DESIGNATION  OF  FUND.  In  counties  where  county 
secondary  schools  have  been  established,  or  may  hereafter  be  established  pur- 
suant to  section  sixteen  hundred  and  seventy-one  of  this  code,  the  board  of 
supervisors  may,  for  the  purpose  of  raising  money  for  building  additional 
schoolrooms,  purchasing  additional  school  ground,  repairing,  reconstructing, 
enlarging,  replacing,  or  otherwise  improving  such  county  secondary  school  or 
increasing  the  capacity  thereof  or  improving  the  grounds  thereof  or  for  supply- 
ing or  refurnishing  the  same  with  necessary  furniture  or  apparatus,  or  for 
any  or  all  of  such  purposes,  when  in  the  judgment  of  said  board  it  is  advisable, 
levy  a  special  tax  upon  all  the  assessable  property  of  the  county  in  the  manner 
prescribed  in  subdivision  four  of  said  section  sixteen  hundred  and  seventy-one 
of  this  code,  in  an  amount  estimated  by  said  board  to  be  sufficient  for  such 
purpose  or  purposes,  which  said  tax  shall  be  computed,  entered  on  the  tax  roll 
and  collected  in  the  same  manner  as  other  taxes  are  computed,  entered  and 
collected ;  and  the  amount  so  collected  shall  be  deposited  in  the  county  treasury, 
and  be  known  and  designated  as  the  county  secondary  school  improvement 
fund,  and  shall  be  drawn  from  the  treasury  as  other  moneys  so  appropriated 
are  drawn,  upon  the  order  of  the  county  board  of  education,  which  shall  have 
the  power  and  authority  in  such  case  to  make  and  complete  any  of  the  improve- 
ments hereinbefore  mentioned. 

[In  effect  *when.]  Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

History:     Enacted  March  11,  1909,  Stats,  and  Amdts.  1909,  p.  295. 

Note:     The  section  to  which  above  section  is  supplementary  was 
repealed  March  19,  1909.    See  8  1669,  ante. 

§  1672.  SECTARIAN  BOOKS  AND  TEACHINGS  PROHIBITED.  No  pub- 
lication of  a  sectarian,  partisan,  or  denominational  character  must  be  used  or 
distributed  in  any  school,  or  be  made  a  part  of  any  school  library ;  nor  must  any 
sectarian  or  denominational  doctrine  be  taught  therein.  Any  school  district, 
town,  or  city,  the  officers  of  which  knowingly  allow  any  schools  to  be  taught  in 
violation  of  these  provisions,  forfeits  all  right  to  any  state  or  county  appor- 
tionment of  school  moneys;  and,  upon  satisfactory  evidence  of  such  violation, 
the  superintendent  of  public  instruction  and  school  superintendent  must  with- 
hold both  state  and  county  apportionments. 

History:     Enacted  March  12,  1872. 

Am  to  denominational  Instruction  being;  prohibited,  see  Const  1879,  art.  IX,   8  8,   1  Hen- 
nlng-'s  General  Laws,  3d  ed.,  p.  lviil. 

§  1672a.  CIRCULARS,  ETC.,  OF  ORGANIZATION  NOT  UNDER  CON- 
TROL OF  SCHOOL  AUTHORITIES  BARRED.  No  bulletin,  circular  or  other 
publication  of  any  character,  whose  purpose  is  to  spread  propaganda  or  to 
foster  membership  in,  or  subscriptions  to  the  funds  of,  any  organization  not 
directly  under  the  control  of  the  school  authorities,  or  to  be  used  as  the  basis 
of  study  or  recitation  or  to  supplement  the  regular  school  studies  shall  be  dis- 
tributed or  suffered  to  be  distributed  or  shown  to  the  pupils  of  any  public 
school,  on  the  school  premises  during  school  hours  or  within  one  hour  before  the 
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time  of  opening  or  within  one  hour  after  the  time  of  closing  of  such  school  nor 
shall  pupils  of  the  public  school  be  solicited  by  teachers  or  others  to  subscribe 
to  the  funds  of,  or  work  for,  any  organization  not  directly  under  the  control 
of  the  school  authorities  nor  shall  any  instruction  be  given  through  lectures  or 
other  means,  unless  the  material  contained  in  such  bulletin,  circular  or  publica- 
tion, or  the  purpose  of  such  subscription  or  instruction,  has  been  approved  by 
the  state  board  of  education  or  by  the  county  board  of  education,  or  by  the 
governing  board  of  the  school  district  in  which  the  school  is  situated. 

[Exceptions.]  No  prohibition  of  this  section  shall  apply  to  bulletins  or  cir- 
culars concerning  the  meetings  of  their  organizations  issued  by  any  parent- 
teacher  association  or  by  any  organization  of  parents  formed  for  the  purpose 
of  co-operating  with  the  school  authorities  in  improving  school  conditions  in 

the  district. 

History:    Enactment  approved  May  9,  1919,  Stats,  and  Amdts.  1919, 
p.  436.    In  effect  July  22,  1919. 

§  1673.  DURATION  OF  DAILY  SESSIONS.  No  pupil  other  than  one  pur- 
suing a  vocational  course  must  be  kept  in  school  more  than  six  hours  per  day ; 
and  no  pupil  under  eight  years  of  age  must  be  kept  in  school  more  than  four 
hours  per  day.  Any  violation  of  the  provisions  of  this  section  must  be  treated 
in  the  same  manner  as  a  violation  of  the  provisions  of  the  preceding  section. 

History:     Enacted  March  12,  1872;   amended  May  19,  1917,  Stats. 
and  Amdts.  1917,  p.  619.    In  effect  July  27,  1917. 

1.      Hfgrh-sehool  •*•■!<>■• —  Duration   of—       high  school's  sessions  are  shorter  than   six 
Abore   section  provides  s  maximum  of  six       hours  a  day  does  not,  for  that  reason,  de- 


hovrs  s>er  diem  for  the  high-school  ses-  prive  it  of  the  character  of  a  high  school. 
sion.  but  no  minimum  is  prescribed  here  — Board  of  Education  v.  Hyatt,  162  Cal.  620, 
or  elsewhere,  and  the  fact  that  an  evening:       93  Pac.  117. 

§  1674.    UNION-SCHOOL  DISTRICTS,  HOW  FORMED.     [Repealed.] 

History:  Enacted  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  339; 
amended  April  26,  1913,  Stats,  and  Amdts.  1913,  p.  96.  In  effect  August 
10,  1913.  Repeal  approved  May  13,  1919,  Stats,  and  Amdts.  1919.  pp. 
606,  511.    In  effect  July  22,  1919. 

§§  1675-1680.     [No  such  sections.] 

§  1681.    POST-GRADUATE  COURSE  FOR  HIGH  SCHOOL.     [Repealed.] 

History:  Enacted  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  88, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  102;  repealed  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  498. 
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pupiLa 

1 1682.  Graduates  under  seventeen  jean  of  age.     [Repealed.! 

f  1683.  Pupils,  how  admitted. 

f  1684.  Must  submit  to  regulations. 

§  1685.  Suspension  and  expulsion  of.     [Causes  for.] 

1 1686.  Defacing  of  school  property,  liabilities  for. 

1 1687.  Experienced  teachera  for  beginners. 

§1682.    GRADUATES  UNDER  SEVENTEEN  YEARS  OF  AGE.      [Be- 

pealed.] 

History:     Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  125; 
repealed  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164. 

§1683.    PUPILS,  HOW  ADMITTED.     Pupils  must  be  admitted  into  the 
schools  in  the  order  in  which  they  apply  to  be  registered. 

History:     Enacted  March  12,  1872. 

1.     Application    to    register    —    Must    fee  A»  to  act  la  relation  to  educational  rlarMa 

made  with  board  of  education  or  trustee*  of  children,  see  2  Henningr's  General  Laws, 

of    school    districts,    upon    whom    law    de-  3d  ed.,  p.  2894. 

volves    duty    of    keeping    register,    open    to  A^^^_*^^         ^«_ 

Inspection  of  public,  of  all  children  apply-  *Vnte  %£  'ES*?**  *"*  **-***' 

In*  for  admission   entitled   to   be   admitted  8ee'  ante'   ■  Ibl7'   BU|><L   14* 

into  public  schools. — Kramm  y.  Boffue,  127  As  to  who  may  ho  admitted   to  school*. 


Cal.   122,   59   Pac.   894.  see,  ante,   5  1662  and  note. 

§  1684.  MUST  SUBMIT  TO  REGULATIONS.  All  pupils  must  comply  with 
the  regulations,  pursue  the  required  course  of  study,  and  submit  to  the  authority 
of  the  teachers  of  such  schools. 

History:     Enacted  March  12,  1872. 

§1686.  SUSPENSION  AND  EXPULSION  OF.  [CAUSES  FOR.]  Con- 
tinued wilful  disobedience,  open  and  persistent  defiance  of  the  authority  of  the 
teacher,  habitual  profanity  or  vulgarity,  or  smoking  cigarettes  or  having 
cigarettes  upon  school  premises,  constitutes  good  cause  for  suspension  or  expul- 
sion from  school. 

History:    Enacted  March  12,  1872;  amended  May  22,  1915,  Stats,  and 
Amdts.  1915,  p.  770.    In  effect  August  8,  1915. 

§  1686.    DEFACING  OF  SCHOOL  PROPERTY,  LIABILITIES  FOR.    Any 

pupil  who  cuts,  defaces,  or  otherwise  injures  any  schoolhouse,  fences,  or  out- 
buildings thereof,  is  liable  to  suspension  of  expulsion,  and  on  the  complaint  of 
the  teacher  or  trustees,  the  parents  or  guardians  of  such  pupil  shall  be  liable  for 
all  damages. 

History:     Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  112. 

§1687.    EXPERIENCED  TEACHERS  FOR  BEGINNERS.    In  all  schools 

having  more  than  two  teachers,  beginners  shall  be  taught  by  teachers  who  have 
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had  at  least  two  years'  experience,  or  by  normal-school  graduates;  and  in  cities 
such  teachers  shall  rank,  in  point  of  salary,  with  those  of  the  assistant  teachers 
in  the  highest  grade  in  the  grammar  schools;  and  in  no  case  shall  boards  of 
education  or  boards  of  school  trustees  draw  orders  for  the  salary  of  any 
teacher  in  violation  of  this  provision,  nor  shall  any  superintendent  draw  any 
requisition  for  the  salary  of  any  teacher  in  violation  thereof. 

History:  Enacted  March  12,  1872;  amended  March  15,  1889,  Stats. 
and  Amdts.  1889,  p.  190;  March  23,  1893,  Stats,  and  Amdta.  1893,  pp. 
254-255. 


ABTICLE  XII. 

TEACHEBS. 

f  1696.    General  duties  of  teachers. 

%  1690a.  Register  of  teachers  when  destroyed,  how  substituted. 

$  1696b.  Order  for  text-books  by  teacher. 

|  1697.    School  month,  what  constitutes.    [Repealed.] 

f  1698.    Dismissal  of  teacher,  appeal. 

|  1699.     Salary  withheld,  appeal. 

S  1700.    No  warrant  to  be  drawn  in  favor  of  a  teacher  unless  he  [or  she]  performs  his 

[or  her]  duties. 
§  1701.    Nor  unless  he  [or  she]  holds  certificate  and  was  employed. 
|  1702.     Teachers'  special  duties. 
$  1703.     [No  section.] 
f  1704.     Eligibility;  age  requisite. 

§  1696.    GENERAL  DUTIES  OF  TEACHEBS.    Every  teacher  in  the  public 
school  must : 

1.  [File  certificate.]  Before  assuming  charge  of  a  school,  file  his  or  her  cer- 
tificate with  the  superintendent  of  schools ;  provided,  that  when  any  teacher  so 
employed  is  the  holder  of  a  California  state  normal-school  diploma,  accompanied 
by  the  certificate  of  the  state  board  of  education,  as  provided  in  subdivision 
third  of  section  one  thousand  five  hundred  three  of  the  Political  Code,  an  educa- 
tional or  a  life  diploma  of  California,  upon  presentation  thereof  to  the  superin- 
tendent he  shall  record  the  name  of  said  holder  in  a  book  provided  for  that 
purpose  in  his  office,  and  the  holder  of  said  diploma  shall  thereupon  be  absolved 
from  the  provisions  of  this  subdivision. 

2.  [Notify  superintendent  of  opening  and  closing  day  of  school.]  Before  tak- 
ing charge  of  a  school,  and  one  week  before  closing  a  term  of  school,  notify  the 
county  superintendent  of  such  fact,  naming  the  day  of  opening  or  closing. 
Boards  of  education  and  boards  of  school  trustees  must  in  every  case  give  to 
the  teacher  a  notice  of  at  least  two  weeks  of  their  intention  to  close  the  term  of 
school  under  their  charge.  No  superintendent  shall  draw  any  requisition  for 
the  last  month  's  salary  of  any  teacher  until  said  teacher  has  filed  with  him  the 
notice  required  by  this  subdivision. 

Qm   [Enforce  course  of  study.]   Enforce  the  course  of  study,  the  use  of  the 
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legally  authorized  text-books,  and  the  rules  and  regulations  prescribed  for 
schools. 

4.  [Hold  pupils  to  account  for  conduct.]  Hold  pupils  to  a  strict  account  for 
their  conduct  on  the  way  to  and  from  school,  on  the  playgrounds,  or  during 
recess ;  suspend,  for  good  cause,  any  pupil  from  the  school,  and  report  such 
suspension  to  the  board  of  school  trustees  or  city  board  of  education  for 
review.  If  such  action. is  not  sustained  by  them,  the  teacher  may  appeal  to  the 
county  superintendent,  whose  decision  shall  be  final. 

5.  [Keep  register.]  Keep  a  state  school  register,  in  which  shall  be  left,  at  the 
close  of  the  term,  a  report  showing  program  of  recitations,  classification  and 
grading  of  all  pupils  who  have  attended  school  at  any  time  during  the  school 
year.  The  superintendent  shall  in  no  case  draw  a  requisition  in  favor  of  the 
teacher  until  the  teacher  has  filed  with  him  a  certificate  from  the  clerk  of  the 
board  of  school  trustees  to  the  effect  that  the  provisions  of  this  subdivision  have 
been  complied  with, 

6.  [Make  annual  report.]     Make  an  annual  report  to  the  county  superin- 
tendent at  the  time  and  in  the  manner  and  on  the  blanks  prescribed  by  the 
superintendent  of  public  instruction.    Any  teacher  who  shall  end  any  school 
term  before  the  close  of  the  school  year,  shall  make  a  report  to  the  county 
superintendent  immediately  after  the  close  of  such  term ;  and  any  teacher  who 
may  be  teaching  any  school  at  the  end  of  the  school  year  shall,  in  his  or  her 
annual  report,  include  all  statistics  for  the  entire  school  year,  notwithstanding 
any  previous  report  for  a  part  of  the  year.    Said  teacher  shall  attach  to  the 
annual  report  a  certificate  showing  the  number  of  children  attending  said 
school  who  reside  in  other  districts  within  the  county,  together  with  the  names, 
residence  by  district  and  the  average  daily  attendance  of  said  children.    The 
principal  of  a  school  of  more  than  one  teacher  shall  combine  the  separate  cer- 
tificates from  the  teachers  in  the  school  of  which  he  is  principal  and  shall  make 
a  certificate  to  the  county  superintendent  showing  the  facts  set  forth  in  the 
separate  certificates  of  the  teachers.    On  receiving  the  certificates  mentioned 
above  from  any  school  district  under  his  jurisdiction,  the  county  superintendent 
shall  deduct  the  average  daily  attendance  of  such  children,  from  the  total  aver- 
age daily  attendance  of  the  district  in  which  they  have  attended  school,  and  add 
it  to  the  total  average  daily  attendance  of  the  district  or  districts  in  which  said 
children  reside ;  provided,  that  whenever  the  consent  of  the  trustees  of  the  dis- 
trict in  which  such  children  reside  is  obtained,  as  provided  elsewhere  in  this 
code,  the  attendance  shall  be  counted  in  the  district  in  which  the  pupils  attend 
school  unless  there  shall  be  filed  with  the  county  superintendent  of  schools  on 
or  before  the  first  day  of  June  of  the  year  in  which  the  attendance  is  to  be 
counted,  a  written  demand  of  the  trustees  of  the  district  in  which  such  children 
reside  for  the  counting  of  such  attendance  in  the  home  district,  and  then  only 
when  such  demand  is  approved  by  the  superintendent  of  schools.    The  superin- 
tendent of  schools  shall  in  no  case  draw  a  requisition  for  the  salary  of  any 
teacher  for  the  last  month  of  the  school  term,  until  the  report  required  by  this- 
subdivision  has  been  filed,  and  by  him  approved. 

7.  Make  such  other  reports  as  may  be  required  by  the  superintendent  of  pub 
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lie  instruction,  county  superintendent,  board  of  school  trustees,  or  city  board  of 
education. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  98;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
39;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  130;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  190;  March  20,  1891,  Stats,  and  Amdts.  1891, 
p.  161;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  255;  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1338;  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1376.    In  effect  July  30,  1917. 

Aa  to  act  providing;  for  teachers'  annuity  fund,  see  2  Henningr's  General  Laws,  3d  ed.,  p. 
2892. 

§  1696a.  REGISTER  OF  TEACHERS  WHEN  DESTROYED,  HOW  SUB- 
STITUTED. Whenever  in  any  school  year,  the  school  register  or  registers  of 
any  teacher  or  teachers  or  other  records  of  any  elementary-  or  high-school  dis- 
trict may  have  been  or  shall  hereafter  be  destroyed  by  conflagration  or  other 
public  calamity,  thereby  preventing  the  teacher  or  teachers  and  school  officers 
from  making  their  annual  reports  in  the  usual  manner  and  with  accuracy,  the 
affidavits  of  the  teacher  or  teachers,  the  school  principals  or  other  officers  of 
the  school  district  certifying  as  to  the  contents  of  the  destroyed  registers  or 
other  records  shall  be  accepted  by  all  school  authorities  for  all  school  purposes 
appertaining  to  the  school  district  except  that  of  average  daily  attendance ; 

[In  case  of  epidemic]  and  whenever  the  average  daily  attendance  of  any 
elementary-  or  high-school  district  has  been  materially  affected  in  any  school 
year  by  conflagration,  public  calamity  or  epidemic  of  unusual  duration  and 
prevalence,  the  regular  annual  reports  of  the  teacher  or  teachers,  the  school 
principals  or  officers  of  the  school  district  shall  be  accepted  by  all  school  officers 
for  all  school  matters  appertaining  to  the  school  district  except  that  of  average 
daily  attendance ;  provided,  that  in  case  of  conflagration  or  other  public  calam- 
ity, the  superintendent  of  public  instruction  shall  decide  whether  the  attend- 
ance of  such  district  has  been  affected  sufficiently  to  justify  the  application  of 
the  provisions  of  this  section,  and  shall  notify  the  superintendent  of  schools  of 
the  county  in  which  such  school  district  is  situated  of  his  decision  and  in  case 
of  epidemic,  the  state  board  of  health  upon  request  of  the  superintendent  of 
public  instruction  shall  investigate  the  duration  and  prevalence  of  the  epidemic 
in  any  school  district  and  decide  whether  the  duration  and  prevalence  thereof  . 
was  sufficient  to  justify  the  application  of  the  provisions  of  this  section,  and 
shall  notify  the  superintendent  of  public  instruction  of  its  decision,  and  there- 
upon the  superintendent  of  public  instruction  shall  notify  the  superintendent 
of  the  county  in  which  the  school  district  is  situated. 

[Ascertaining  average  daily  attendance.]  The  average  daily  attendance  of 
any  elementary-  or  high-school  district  whereof  the  register  or  registers  of  the 
teacher  or  teachers  or  any  number  of  them,  or  other  records  may  have  been  or 
shall  hereafter  be  destroyed  by  conflagration  or  other  public  calamity,  or 
whereof,  by  reason  of  conflagration  or  other  public  calamity  or  epidemic  of 
unusual  duration  and  prevalence  its  average  daily  attendance  has  been  materi- 
ally affected  shall  be  its  average  daily  attendance  of  the  next  preceding  school 
year,  increased  or  diminished  by  the  average  yearly  increase  or  decrease,  as  the 
case  may  be,  in  average  daily  attendance  during  the  three  years  next  preceding ; 
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legally  authorized  text-books,  and  the  rules  and  regulations  prescribed  for 
schools. 

4.  [Hold  pupils  to  account  for  conduct.]  Hold  pupils  to  a  strict  account  for 
their  conduct  on  the  way  to  and  from  school,  on  the  playgrounds,  or  during 
recess ;  suspend,  for  good  cause,  any  pupil  from  the  school,  and  report  such 
suspension  to  the  board  of  school  trustees  or  city  board  of  education  for 
review.  If  such  action. is  not  sustained  by  them,  the  teacher  may  appeal  to  the 
county  superintendent,  whose  decision  shall  be  final. 

5.  [Keep  register.]  Keep  a  state  school  register,  in  which  shall  be  left,  at  the 
close  of  the  term,  a  report  showing  program  of  recitations,  classification  and 
grading  of  all  pupils  who  have  attended  school  at  any  time  during  the  school 
year.  The  superintendent  shall  in  no  case  draw  a  requisition  in  favor  of  the 
teacher  until  the  teacher  has  filed  with  him  a  certificate  from  the  clerk  of  the 
board  of  school  trustees  to  the  effect  that  the  provisions  of  this  subdivision  have 
been  complied  with. 

6.  [Make  annual  report.]     Make  an  annual  report  to  the  county  superin- 
tendent at  the  time  and  in  the  manner  and  on  the  blanks  prescribed  by  the 
superintendent  of  public  instruction.    Any  teacher  who  shall  end  any  school 
term  before  the  close  of  the  school  year,  shall  make  a  report  to  the  county 
superintendent  immediately  after  the  close  of  such  term ;  and  any  teacher  who 
may  be  teaching  any  school  at  the  end  of  the  school  year  shall,  in  his  or  her 
annual  report,  include  all  statistics  for  the  entire  school  year,  notwithstanding 
any  previous  report  for  a  part  of  the  year.    Said  teacher  shall  attach  to  the 
annual  report  a  certificate  showing  the  number  of  children  attending  said 
school  who  reside  in  other  districts  within  the  county,  together  with  the  names, 
residence  by  district  and  the  average  daily  attendance  of  said  children.    The 
principal  of  a  school  of  more  than  one  teacher  shall  combine  the  separate  cer- 
tificates from  the  teachers  in  the  school  of  which  he  is  principal  and  shall  make 
a  certificate  to  the  county  superintendent  showing  the  facts  set  forth  in  the 
separate  certificates  of  the  teachers.    On  receiving  the  certificates  mentioned 
above  from  any  school  district  under  his  jurisdiction,  the  county  superintendent 
shall  deduct  the  average  daily  attendance  of  such  children,  from  the  total  aver- 
age daily  attendance  of  the  district  in  which  they  have  attended  school,  and  add 
it  to  the  total  average  daily  attendance  of  the  district  or  districts  in  which  said 
children  reside;  provided,  that  whenever  the  consent  of  the  trustees  of  the  dis- 
trict in  which  such  children  reside  is  obtained,  as  provided  elsewhere  in  this 
code,  the  attendance  shall  be  counted  in  the  district  in  which  the  pupils  attend 
school  unless  there  shall  be  filed  with  the  county  superintendent  of  schools  on 
or  before  the  first  day  of  June  of  the  year  in  which  the  attendance  is  to  be 
counted,  a  written  demand  of  the  trustees  of  the  district  in  which  such  children 
reside  for  the  counting  of  such  attendance  in  the  home  district,  and  then  only 
when  such  demand  is  approved  by  the  superintendent  of  schools.    The  superin- 
tendent of  schools  shall  in  no  case  draw  a  requisition  for  the  salary  of  any 
teacher  for  the  last  month  of  the  school  term,  until  the  report  required  by  this^ 
subdivision  has  been  filed,  and  by  him  approved. 

7.  Make  such  other  reports  as  may  be  required  by  the  superintendent  of  pub 
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lie  instruction,  county  superintendent,  board  of  school  trustees,  or  city  board  of 
education. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  98;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)f  p. 
39;  March  15.  1887,  Stats,  and  Amdts.  1886-7,  p.  130;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  190;  March  20,  1891,  Stats,  and  Amdts.  1891, 
p.  161;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  255;  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1338;  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1376.     In  effect  July  30,  1917. 

Aa  to  act  providing  for  teachers'  annuity  fund*  see  2  Hennlngr's  General  Laws,  3d  ed.f  p. 
2891 

§  1696a.  REGISTER  OF  TEACHERS  WHEN  DESTROYED,  HOW  SUB- 
STITUTED. Whenever  in  any  school  year,  the  school  register  or  registers  of 
any  teacher  or  teachers  or  other  records  of  any  elementary-  or  high-school  dis- 
trict may  have  been  or  shall  hereafter  be  destroyed  by  conflagration  or  other 
public  calamity,  thereby  preventing  the  teacher  or  teachers  and  school  officers 
from  making  their  annual  reports  in  the  usual  manner  and  with  accuracy,  the 
affidavits  of  the  teacher  or  teachers,  the  school  principals  or  other  officers  of 
the  school  district  certifying  as  to  the  contents  of  the  destroyed  registers  or 
other  records  shall  be  accepted  by  all  school  authorities  for  all  school  purposes 
appertaining  to  the  school  district  except  that  of  average  daily  attendance; 

[In  case  of  epidemic]  and  whenever  the  average  daily  attendance  of  any 
elementary-  or  high-school  district  has  been  materially  affected  in  any  school 
year  by  conflagration,  public  calamity  or  epidemic  of  unusual  duration  and 
prevalence,  the  regular  annual  reports  of  the  teacher  or  teachers,  the  school 
principals  or  officers  of  the  school  district  shall  be  accepted  by  all  school  officers 
for  all  school  matters  appertaining  to  the  school  district  except  that  of  average 
daily  attendance ;  provided,  that  in  case  of  conflagration  or  other  public  calam- 
ity, the  superintendent  of  public  instruction  shall  decide  whether  the  attend- 
ance of  such  district  has  been  affected  sufficiently  to  justify  the  application  of 
the  provisions  of  this  section,  and  shall  notify  the  superintendent  of  schools  of 
the  county  in  which  such  school  district  is  situated  of  his  decision  and  in  case 
of  epidemic,  the  state  board  of  health  upon  request  of  the  superintendent  of 
public  instruction  shall  investigate  the  duration  and  prevalence  of  the  epidemic 
in  any  school  district  and  decide  whether  the  duration  and  prevalence  thereof  . 
was  sufficient  to  justify  the  application  of  the  provisions  of  this  section,  and 
shall  notify  the  superintendent  of  public  instruction  of  its  decision,  and  there- 
upon the  superintendent  of  public  instruction  shall  notify  the  superintendent 
of  the  county  in  which  the  school  district  is  situated. 

[Ascertaining  average  daily  attendance.]  The  average  daily  attendance  of 
any  elementary-  or  high-school  district  whereof  the  register  or  registers  of  the 
teacher  or  teachers  or  any  number  of  them,  or  other  records  may  have  been  or 
shall  hereafter  be  destroyed  by  conflagration  or  other  public  calamity,  or 
whereof,  by  reason  of  conflagration  or  other  public  calamity  or  epidemic  of 
unusual  duration  and  prevalence  its  average  daily  attendance  has  been  materi- 
ally affected  shall  be  its  average  daily  attendance  of  the  next  preceding  school 
year,  increased  or  diminished  by  the  average  yearly  increase  or  decrease,  as  the 
case  may  be,  in  average  daily  attendance  during  the  three  years  next  preceding ; 
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provided,  that  in  any  elementary-  or  high-school  district  which  has  not  main- 
tained school  for  all  of  the  next  preceding  three  years,  the  average  daily 
attendance  shall  be  the  average  daily  attendance  of  the  next  preceding  school 
year  increased  by  seven  per  cent  thereof.  For  the  school  year  ending  June  30, 
1919,  the  average  daily  attendance  of  every  elementary-school  district  and  of 
every  high-school  district  in  the  state,  except  districts  that  have  not  maintained 
school  for  the  next  preceding  three  years,  shall  be  its  average  daily  attendance 
for  the  school  year  ending  June  30,  1918,  increased  or  diminished  by  the  aver- 
age yearly  increase  or  decrease,  as  the  case  may  be,  in  average  daily  attendance 
calculated  for  the  three  years  next  preceding  the  school  year  ending  June  30, 
1918,  and  in  case  of  every  elementary-school  district  and  of  every  high-school 
district  that  has  not  maintained  school  for  all  of  the  next  preceding  three  years, 
the  average  daily  attendance  shall  be  the  average  daily  attendance  for  the  school 
year  ending  June  30, 1918,  increased  by  seven  per  cent  thereof;  provided,  that  in 
ease  of  each  school  district  having  an  actual  average  daily  attendance  according 
to  the  annual  report  for  the  school  year  ending  June  30,  1919,  in  excess  of  the 
average  daily  attendance  computed  as  hereinbefore  provided,  the  actual  aver- 
age daily  attendance  of  such  district  shall  be  accepted  by  all  school  officers  for 
all  school  matters  appertaining  to  such  school  district,  including  the  raising  and 
apportioning  of  school  moneys. 

Sec.  2.  [In  effect  immediately.]  Inasmuch  as  this  act  provides  for  an  appro* 
priation  for  the  usual  current  expenses  of  the  state  it  shall  take  effect  imme- 
diately. 

History:  Enacted  June  14,  1906,  Stats,  and  Amdts.  1906,  p.  37,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  103;  April  8,  1919,  Stats,  and  Amdts.  1919, 
p.  112.    In  effect  immediately. 

§  1686b.  ORDER  FOR  TEXT-BOOKS  BT  TEACHER.  Upon  closing  a  term 
of  school,  each  teacher  or  principal  shall  prepare,  upon  requisition  blanks  fur- 
nished by  the  superintendent  of  public  instruction,  an  order  for  the  number  of 
state  text-books  estimated  to  be  required  for  use  in  the  school  under  his  charge 
at  the  opening  of  the  ensuing  term.  Such  order  shall  be  a  part  of  the  annua)  ' 
report  required  by  subdivision  six  of  section  one  thousand  six  hundred  ninety- 
six  of  the  Political  Code.  The  superintendent  of  schools  shall  in  no  case  draw 
a  requisition  for  the  salary  of  any  teacher  for  the  last  month  of  the  school  term 
until  the  order  required  by  this  section  has  been  filed  and  by  him  approved. 
Orders  for  additional  books  may  be  forwarded  at  any  time  on  the  approval  of 
the  county  superintendent  of  schools. 

In  ordering  free  text-books,  any  teacher  may  order  one  copy  of  any  series  of 

books  for  use  on  the  teacher's  desk,  if  not  supplied  with  such  book,  which  copy 

shall  be  sent  by  the  superintendent  of  public  instruction  free  of  cost  with  othef 

school-books. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  707.    in  effect  July  27,  1917. 

§1697.    SCHOOL  MONTH,  WHAT  CONSTITUTES.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  February  20, 1907,  Stats, 
and  Amdts.  1907,  p.  12,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  103;  repealed 
May  18,  1917,  Stats,  and  AmdtB.  1917,  p.  708.    In  effect  July  27,  1917. 
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§  1698.  DISMISSAL  OF  TEACHER,  APPEAL.  In  case  of  the  dismissal  of 
any  teacher  before  the  expiration  of  any  oral  or  written  contract  entered  into 
between  such  teacher  and  board  of  trustees,  for  alleged  unfitness  or  incompe- 
tence, or  violation  of  rules,  the  teacher  may  appeal  to  the  school  superintendent ; 
and  if  the  superintendent  decides  that  the  removal  was  made  without  good 
cause,  the  teacher  so  removed  must  be  reinstated,  and  shall  be  entitled  to  com- 
pensation for  the  time  lost  during  the  pending  of  the  appeal. 

History:     Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  256. 


DISMISSAL  OF  TEACHER  WITHOUT 
TRIAL— ACTION  FOR  SALARY. 

1.  Action  for  salary. 

2.  Same — Dismissal  is  a  final  disposition. 

3.  Same — " Dismissal' '  defined. 

4.  Hearing  before  county  superintendent. 

5.  No  restriction  on  authority  of  superinten- 

dent. 

6.  Removal   of   teacher — Effect   of   this   Mic- 

tion. 

7.  Same — Insubordination   of   teachers. 

8.  Same — Right  to  hold  position  while  com- 

petent. 

1.  Action  for  salary  based  on  contract 
Is  remedy  of  teacher  dismissed  without 
trial.  Mandamus  does  not  lie  to  compel 
his  reinstatement  by  the  trustees. — Taylor 
v.  Mahoney,  12  Cal.  App.  549,  553,  107  Pac. 
1012. 

2.  Same— DlsmlMal  la  at  final  disposition 

of  a  particular  case,  and  not  a  trial  of  it. 
—3  Words  and  Phrases  2105. 

3.  Same— "DUmlMal"  defined^-—"Dlsml8- 
sai"  as  used  in  this  section  does  not  imply 
a  hearing;  or  trial.  The  word  imports  sum- 
mary action.  Its  use  generally  implies  that 
the  one  dismissed  is  sent  away  by  author- 
ity. In  a  legal  sense,  it  is  the  summary 
disposal  of  a  case  as  distinguished  from  a 
trial  of  it. — Taylor  v.  Mahoney,  12  Cal.  App. 
549,  552,  107  Pac.  1012. 

4.  Hearing-  before  county  superintendent 

of  schools  appears  to  be  the  only  one  pro- 
vided for.  There  is  no  injustice  in  assum- 
ing that  no  other  trial  was  intended  to  be 
given  in  the  case  of  dismissal  of  a  teacher 
by  the  board  of  school  trustees.  The  trus- 
tees are  seldom  men  suited  to  act  in  a  judi- 
cial capacity,  and,  under  the  circumstances 
usually  existing,  a  formal  hearing  would 
generally  be  useless;  so  where  the  trustees 
discussed  the  alleged  delinquencies  of  a 
teacher  with  him  and  allowed  him  an  op- 
portunity to  correct  them,  after  an  admis- 
sion of  their  truth,  it  was  certainly  all  that 


the  law  contemplates  shall  be  done  on 
behalf  of  the  teacher. — Taylor  v.  Mahoney, 
12  Cal.  App.  549,  662,  107  Pac.  1012. 

&  No  restriction  on  authority  of  super- 
intendent in  this  section  or  elsewhere  in 
the  statute  restricting  the  authority  of  the 
county  superintendent  to  act  in  such  cases 
as  have  been  formally  heard  by  the  board 
of  trustees. — Taylor  v.  Mahoney,  12  Cal. 
App.  649,  552,  107  Pac.  1012. 

6.  Removal  of  teacher  —  Effect  of  thia 
section. — The  holder  of  a  city  certificate, 
who  is  elected  as  a  teacher  in  the  public 
schools  of  such  city  for  an  indefinite  term, 
Is  protected  from  removal,  except  for  the 
causes  stated  herein  and  in  section  1791, 
Political  Code;  but  there  is  nothing  in  the 
provisions  of  this  section,  or  in  general 
law,  which  precludes  the  board  from  re- 
moving at  will  a  teacher  who  does  not 
hold  such  a  certificate. — Barthel  v.  Board 
of  Education,   153   Cal.   379,   95  Pac.   892. 

As  to  removal  of  teachers  in  city  and 
county  of  San  Francisco,  see  Church's  An- 
notated Charter  of  San  Francisco,  p.  233, 
§  2,  note. 

7.  Same— Insubordination    of   teacher*. — 

Removal  of  a  teacher  is  contemplated  un- 
der the  provisions  of  this  section  for  In- 
subordination, and  it  is  held  that  the 
refusal  of  a  teacher  to  comply  with  a  rea- 
sonable regulation  of  the  board  of  educa- 
tion is  such  insubordination  as  would  jus- 
tify removal  hereunder. — Stuart  v.  Board 
of  Education,  161  Cal.  218,  118  Pac.  712. 

8.  Same — Right  to  hold  position  while 
competent  and  faithful  is  conferred  upon 
teachers  holding  without  definite  tenure  by 
this  section,  subject  to  dismissal  only  for 
insubordination  or  other  causes  specified  in 
section  1791,  and  the  further  qualification 
of  the  power  of  the  board  of  education  to 
consolidate  classes,  or  to  discontinue  a 
school  or  class  in  the  interest  of  economy 
or  for  other  good  causes,  and  in  such  event 
to  determine  what  teacher  shall  be  retired. 
— Loehr  v.  Board  of  Education,  12  Cal.  App. 
671,  675,  108  Pac.  826. 


§  1699.  SALARY  WITHHELD,  APPEAL.  1.  Any  teacher  whose  salary  is 
withheld,  may  appeal  to  the  superintendent  of  public  instruction,  who  shall 
thereupon  require  the  superintendent  of  schools  to  investigate  the  matter  and 
present  the  facts  thereof  to  him.    The  judgment  of  the  superintendent  of  publio 
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instruction  shall  be  final ;  and  upon  receiving  it,  the  superintendent  of  schools, 
if  the  judgment  is  in  favor  of  the  teacher,  shall,  in  case  the  trustees  refuse  to 
issue  an  order  for  said  withheld  salary,  issue  his  requisition  in  favor  of  said 
teacher. 

2.  [Authority  to  suspend  teacher.]  Should  any  teacher  employed  by  a  board 
of  school  trustees  for  a  specified  time,  leave  the  school  before  the  expiration  of 
such  time,  without  the  consent  of  the  trustees,  in  writing,  said  teacher  shall  be 
deemed  guilty  of  unprofessional  conduct,  and  the  board  of  education  of  the 
county  are  authorized,  upon  receiving  notice  of  such  fact,  to  suspend  the  cer- 
tificate of  such  teacher  for  the  period  of  one  year.  Should  said  teacher  be  the 
holder  of  an  educational  or  a  life  diploma,  the  superintendent  of  schools  shall 
report  the  delinquency  of  the  teacher  to  the  state  board  of  education,  who  are 
thereupon  authorized  to  suspend  said  diploma  for  the  period  of  one  year. 

History:     Enacted  March  12,  1872;  amended  March  IB,  1889,  Stats, 
and  Amdts.  1889,  p.  190;  March  23,  1893,  State,  and  Amdte.  1893,  p.  256. 


SALAEY  WITHHELD— ACTION. 

1.  Construction  of  section — ''Salary"  refers 

to  what. 

2.  Suit  for  salary — By  principal. 

1.  Construction  of  section  —  "Salary" 
refers  to  what— Salary  referred  to  means 
original  warrant  in  favor  of  teacher  which 
should  be  Issued  by  board  of  school  trus- 
tees. It  Is  only  where  such  order  is  so  with- 


held that  teacher  has  right  to  appeal  to 
superintendent  of  school. — Williams  v.  Bag- 
nelle,  138  Cal.  699,  701,  702,  72  Pac.  408. 

2.  Action  for  salary—By  principal. — Suit 
for  salary  for  school  year  by  principal  is 
properly  brought  against  board  of  educa- 
tion of  city  and  not  against  city. — Hancock 
v.  Board  of  Education,  140  CaL  554,  561, 
74  Pac.  44. 


§  1700.    NO  WARRANT  TO  BE  DRAWN  IN  FAVOR  OF  A  TEACHER  UH- 

LESS  HE  [OR  SHE]  PERFORMS  HIS  [OR  HER]  DUTIES.    No  warrant  must 

be  drawn  in  favor  of  any  teacher,  unless  the  officer  whose  duty  it  is  to  draw  such 

warrant  is  satisfied  that  the  teacher  has  faithfully  performed  all  the  duties 

prescribed  in  section  sixteen  hundred  and  ninety-six. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  99. 

§  1701.  NOR  UNLESS  HE  [OR  SHE]  HOLDS  CERTIFICATE  AND  WAS 
EMPLOYED.  No  requisition  for  a  warrant  shall  be  drawn  in  favor  of  any 
teacher,  unless  such  teacher  is  the  holder  of  a  proper  certificate,  in  force  for 
the  full  time  for  which  the  requisition  is  drawn,  nor  unless  he  [or  she]  was 
employed  by  the  board  of  trustees,  or  city  board  of  education,  or  by  the  super- 
intendent of  schools,  as  provided  in  section  one  thousand  five  hundred  and 

forty-five. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1878-4,  p.  99;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p. 
89;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  44. 

§  1702.  TEACHERS'  SPECIAL  DUTIES.  It  shall  be  the  duty  of  all  teach- 
ers to  endeavor  to  impress  on  the  minds  of  the  pupils  the  principles  of  morality, 
(the)  truth,  justice,  and  patriotism ;  to  teach  them  to  avoid  idleness,  profanity, 
and  falsehood,  and  to  instruct  them  in  the  principles  of  a  free  government,  and 
to  train  them  up  to  a  true  comprehension  of  the  rights,  duties,  and  dignity  of 
American  citizenship. 

History:     Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  99. 
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§  1703.  [Title  to  act  of  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  28, 
provides  for  a  new  section  seventeen  hundred  and  three,  but  no  such  section 
is  contained  in  the  body  of  the  act  itself.] 

§  1704.  ELIGIBILITY ;  AGE  REQUISITE.  No  person  is  eligible  to  teach 
in  any  public  school  in  this  state,  or  to  receive  a  certificate  to  teach,  who  has 
not  attained  the  age  of  eighteen  years. 

History:    Enacted  April  7,  1880,  Code  Amdts.  1880  (PoL  C.  pt),  p.  40. 


ABTICLB  XTTT. 

DISTEICT  LIBRABIE& 

1 1712.  Library  fund,  how  expended. 

1 1713.  School-district  library  fund. 

f  1714.  Same.    [Cities,  or  cities  and  county,  not  divided  into  districts.] 
1 1715.  Control  and  location  of  library. 
$  1716.  Who  may  use  library. 
$  1717.  Special  powers  of  trustees, 

§1712.  LIBRARY  FUND,  HOW  EXPENDED.  1.  The  board  of  school 
trustees  and  the  city  board  of  education  in  any  city  must  expend  the  library 
fund,  together  with  such  moneys  as  may  be  added  thereto  by  donation,  in  the 
purchase  of  school  apparatus  and  books  for  a  school  library,  including  books  for 
supplementary  work ;  and  no  warrant  shall  be  drawn  by  the  superintendent  of 
schools  upon  the  order  of  any  board  of  trustees  against  the  library  fund  of 
any  district  unless  such  order  is  accompanied  by  an  itemized  bill,  showing  the 
books  and  apparatus,  and  the  price  of  each,  in  payment  of  which  the  order  is 
drawn,  and  unless  such  books  and  apparatus  have  been  adopted  by  the  county, 
or  city,  or  city  and  county  board  of  education. 

[Orders  for  books  to  be  submitted.]  All  orders  of  the  trustees  and  of  boards 
of  education  for  books  or  apparatus  must  in  every  case  be  submitted  to  the 
superintendent  of  schools  of  the  county,  or  city,  or  city  and  county,  respec- 
tively, for  his  approval,  before  said  books  or  apparatus  shall  be  purchased. 

2.  [Stamping  books.]  The  trustees  of  each  district  shall  cause  each  book  now 
in  their  district  school  library,  or  that  may  hereafter  be  placed  in  said  library, 
to  be  stamped  on  the  fly-leaf,  on  the  title  page,  and  on  each  one  hundredth  page 
of  the  book,  with  the  words,  "Department  of  Public  Instruction,  State  of  Cali- 
fornia,   County, District  Library,"  and  the  county  superintendent  is 

hereby  authorized  and  instructed  to  procure  such  stamp  for  each  district  in 
his  county,  and  to  pay  for  the  same  out  of  the  county  school  fund  of  such 

district. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1S73-4,  p.  99;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  40; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  44;  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  191;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  256. 

§1713.  SCHOOL-DISTRICT  LIBRARY  FUND.  Except  in  cities  not 
divided  into  school  districts  the  library  fund  shall  consist  of  not  less  than  five 
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nor  more  than  ten  per  cent  of  the  county  school  fund  annually  apportioned  to 
the  district;  provided,  that  should  ten  per  cent  exceed  fifty  dollars,  fifty  dollars 
only  shall  be  apportioned  to  the  district ;  except  that  in  districts  having  five  or 
more  teachers,  there  shall  be  apportioned  a  sum  not  less  than  ten  dollars  Dor 
more  than  fifteen  dollars  for  each  teacher  employed ;  and  provided  further,  that 
the  school  trustees  of  each  district  in  the  county  shall,  in  the  month  of  July  in 
each  year,  notify  the  superintendent  of  the  county  as  to  what  amount  they 
desire  to  be  apportioned  for  their  respective  districts  for  the  year. 

History:     Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  257;  March  21,  1903,  Stats,  and  Amdts.  1903,  p.  363. 

§1714.  SAME.  [CITIES,  OB  CITIES  AND  COUNTY,  NOT  DIVIDED 
INTO  DISTRICTS.]  The  county  superintendent  of  each  county,  or  city  and 
county,  shall  annually  apportion  to  each  city,  or  city  and  county,  not  divided 
into  school  districts,  as  a  library  fund,  such  sum  as  may  be  requested  by  the 
board  of  education  of  such  city,  or  city  and  county,  said  request  to  be  in  writ- 
ing and  filed  with  the  county  superintendent  of  schools  at  least  thirty  days 
before  the  first  day  of  the  month  in  which  the  supervisors  of  the  county,  or  city 
and  county,  are  required  by  law  to  levy  the  amount  of  taxes  required  for  county, 
or  city  and  county,  purposes  for  each  year. 

[Greatest  amount  that  may  be  apportioned.]  But  in  no  case  shall  the  sum 
so  apportioned  to  any  district  exceed  eighty  cents  for  each  pupil  of  average 
daily  attendance  in  the  elementary  schools  of  said  district,  as  reported  to  the 
county,  or  city  and  county  superintendent  of  schools,  during  the  preceding 
school  year. 

{Smallest  amount  in  cities  comprising  single  district.]  It  is  provided  that  in 
each  city  and  county  comprising  a  single  district,  the  amount  apportioned  shall 
be  not  less  than  forty  cents  for  each  pupil  of  average  daily  attendance  in  the 
elementary  schools ;  said  amount  so  apportioned  to  be  deducted  from  the  county 
school  fund  apportioned  to  each  city,  or  city  and  county,  and  credited  to  the 
library  fund  of  each  city,  or  city  and  county ;  and  it  is  provided,  further,  that  if 
the  board  of  education  of  any  city,  or  city  and  county,  shall  fail  to  file  said  re- 
quest in  writing  as  hereinbefore  provided,  the  county,  or  city  and  county  super- 
intendent shall  apportion  to  the  library  fund  of  each  city,  or  city  and  county, 
failing  to  make  such  request  in  writing,  such  amount,  not  in  conflict  with  the 
provisions  of  this  act,  as  he  may  deem  advisable.  The  total  amount  of  each  such 
apportionment  shall  constitute  the  library  fund  of  each  city,  or  city  and  county, 
not  divided  into  school  districts,  and  shall  be  expended  only  in  accordance  with 
the  provisions  of  section  seventeen  hundred  twelve  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  44;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  257;  May 
1,  1911,  Stats,  and  Amdts.  1911,  p.  1355;  May  4,  1915,  Stats,  and  Amdts. 
1915,  p.  344.    In  effect  August  8,  1915. 

§1715.  CONTROL  AND  LOCATION  OF  LIBRARY.  Libraries  may  be 
maintained  under  the  control  of  the  district  board  of  trustees  or  city  board  of 
education,  and  in  such  case  shall  be  open  to  the  use  of  the  teachers,  pupils  and 
all  residents  of  the  district.  Wherever  practicable,  the  library  shall  be  kept 
open  during  vacation  and  non-school  days. 
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[May  become  branch  of  county  free  library.]  Whenever  the  county  in  which 
a  district  is  situated  shall  maintain  a  county  library,  the  board  of  school  trustees 
or  oity  board  of  education  may  agree  with  the  proper  authorities  of  such  county 
to  make  the  school  library  a  branch  of  such  county  library.  In  such  event,  such 
board  of  school  trustees  or  city  board  of  education  shall  turn  over  the  books 
and  other  property  of  the  district  library  to  the  county  library,  and  shall 
annually  transfer  to  such  county  library  its  library  fund,  as  soon  as  it  is  avail- 
able, to  be  kept  and  expended  as  other  funds  of  such  county  library.  The  said 
county  library  shall  thereupon  make  such  district  library  a  branch  library, 
managed  and  maintained  according  to  the  rules  and  regulations  established  by 
the  authorities  of  the  county  library. 

[City  schools  may  become  branch  of  city  library.]    In  any  city  conducting  a 

public  library  owned  and  managed  by  such  city,  the  boards  of  school  trustees  or 

city  board  of  education  of  such  city  may  enter  into  an  arrangement  with  the 

governing  body  of  the  public  library  of  said  city  similar  to  the  arrangement 

herein  authorized  between  such  school  trustees  or  board  of  education  and  such 

county  library. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  40;  February  1907,  Stats,  and  Amdts.  1907, 
p.  4,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  103;  March  10,  1909,  Stats,  and 
Amdts.  1909,  p.  245;  Mav  22,  1915,  Stats,  and  Amdts.  1915,  p.  772.  In 
effect  August  8,  1915. 

§  1716.  WHO  MAY  USE  LIBRARY.  The  board  of  school  trustees  of  a  dis- 
trict maintaining  its  own  library  shall  have  power  to  appoint  a  teacher  or  other 
proper  person  librarian  of  the  district  library.  It  shall  be  the  duty  of  such 
librarian,  to  manage  such  library  as  efficiently  as  possible,  and  whenever  expe- 
dient request  the  advice  and  assistance  of  some  person  experienced  in  the  art 
of  managing  libraries.  Whenever  a  district  library  shall  have  become  a  branch 
library,  as  provided  in  section  seventeen  hundred  and  fifteen  of  this  code,  the 
provisions  of  subdivision  two  of  section  seventeen*  hundred  and  twelve,  and  of 
section  seventeen  hundred  and  seventeen  of  this  code  shall  not  apply  to  them  • 
but  in  all  such  cases  the  county,  or  city,  or  county  and  city,  superintendent  of 
schools  may  draw  a  warrant  for  the  whole  amount  of  the  district  library  fund, 
payable  to  the  proper  authorities  of  the  county  library,  upon  the  filing  with  him 
of  a  copy  of  the  resolution  of  the  board  of  trustees  of  the  district,  or  city  board 
of  education,  embodying  the  agreement  made  with  such  county  library,  which 
copy  shall  be  duly  certified  as  correct  by  the  clerk  of  the  district,  or  other 
proper  officer. 

[Repealing  clause.]    Sec.  3.  All  acts  and  parts  of  act  inconsistent  with  the 

provisions  of  this  act  are  hereby  repealed. 

History:  Enacted  March  12,  1872;  amended  February  25,  1907,  Stats, 
and  Amdts.  1907,  p.  4,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  103;  March 
10,  1909,  State,  and  Amdts.  1909,  p.  246. 

§1717.  SPECIAL  POWERS  OF  TRUSTEES.  The  trustees  shall  be  held 
accountable  for  the  proper  care  and  preservation  of  the  library,  and  shall  have 
power  to  assess  and  collect  all  fines,  penalties,  and  fees  of  membership,  and  to 
make  all  needful  rules  and  regulations  not  provided  for  by  the  state  board  of 
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education,  and  not  inconsistent  therewith,  and  they  shall  report  annually  to 
the  county  superintendent,  all  library  statistics  which  may  be  required  by  the 
blanks  furnished  for  the  purpose  by  the  superintendent  of  public  instruction. 
History:     Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  100. 


[A  new  article  is  hereby  added  to  the  Political  Code  to  be  numbered  Article  XIV 
of  Chapter  III  of  Title  III  of  Part  III  of  said  code  and  to  read  as  follows:  In  effect  on 
and  after  July  1,  1909.  The  original  Article  XIV,  comprising  $$  1726-1731,  and  relating  to 
an  educational  journal,  wan  enacted  March  12,  1872;  repealed  April  1,  1876,  Code  Amdts. 
1875-6,  p.  27.] : 

ARTICLE  XIV. 

ESTABLISHMENT  AND  GOVEENMENT  OF  HIGH  SCHOOLS  AND  HIGH-SCHOOL 

DISTEICTS. 


$  1720.    Secondary  schools  provided  for.  f  1737. 

§  1721.     Kinds  of  high-school  districts. 
§  1722.     Qualifications  of  heads  of  families.  1 1738. 

§  1723.     Jurisdiction     over     high-school     dis-       §  1739. 

tricts.     [Repealed.] 
§  1724.     Validation  of  high-school  districts.  S  1739a. 

§  1725.     Formation  of  high-school  districts  in 

cities,  etc.  §  1740. 

§  1726.     Organization    of    high-school   boards      §  1741. 

in  cities,  etc. 
§  1727.     Formation  of  union  high-school  dis-       1 1742. 

tricts. 
§  1728.     Formation  of  joint  union  high-school       $  1743. 

districts. 
§  1729.     Union  of  high-school  districts.  1 1743a. 

§  1730.     Organization  of  high-school  boards  in 

union  and  joint  union  high-school      f  1744. 

districts. 
§  1731.    Same.       [Election    of    members    of      §  1745. 

board.] 
§  1732.     Reorganization  of  high-school  board      1 1746. 

on  change  in  number  of  districts.      §  1747. 
§  1733.     Change  in  boundaries  of  school  dis-      §  1748. 

tricts.  §  1749. 

$  1733a.  Petition  to  organize  union  or  joint 

union  high-school  district.  §  1750. 

1 1734.     Annexation  and  exclusion  of  school      §  1750a. 

districts.  §  1750b. 

§  1734a.  Petition   to  annex   elementary-school      §  1750c. 

district  to  high-school  district.  §  1751. 

§  1735.    Lapsing  of  high-school  districts.  fi  1752. 

§  1736.    Disincorporate  of   high-school   dis- 
tricts. 


Change  of  name  of  high-school  dis- 
tricts. 

Establishment  of  county  high  schools. 

Trustees  of  county  high-school  dis- 
tricts. 

Formation  of  new  union  high-school 
districts. 

Meetings  of  high-school  boards. 

Powers  and  duties  of  high-school 
boards. 

Location  of  high  school  [in  new  dis- 
trict]. 

Principal  of  high  school  may  act  as 
principal  of  elementary-school. 

Report  of  high-school  principal.  [Re- 
pealed.] 

Report  of  superintendent  of  schools 
on  high  schools. 

Issuance  of  bonds  of  high-school  dis- 
tricts— Election  for. 

Same — When  two-thirds  favor  bonds. 

Taxation  for  bonds. 

Cancellation  of  bonds. 

Issuance  of  bonds  for  county  high- 
schools. 

Courses  of  study. 

Intermediate-school  course — Election. 

Junior-college  course. 

Special  day  and  evening  classes. 

Admission  of  pupils  to  high  schools. 

Annual  convention  of  high-school 
principals. 


§  1720.    SECONDARY  SCHOOLS  PROVIDED  FOR.    The  secondary  schools 

of  the  state  shall  be  designated  as  high  schools,  technical  schools,  and  junior 

colleges.     High  schools  may  be  established  and  high-school  districts  formed  and 

organized  in  accordance  with  the  provisions  of  this  article.    Whenever  any 

high-school  district  is  so  formed  and  organized  the  governing  body  thereof  shall 

establish  and  maintain  one  or  more  high  schools,  technical  schools,  or  junior 

colleges  therein. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  474;  amended  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  463. 
In  effect  July  27,  1917. 
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HIGH  SCHOOLS  AND  HIGH-SCHOOL 
DISTRICTS. 

1.  As  to  repeal  of  former  section  1670— 

Section  1720  applies. 

2.  As   to   high    schools   being   secondary 

schools. 

3.  Act  of  1891,  establishing  high  schools 

— Unconstitutional  as  to  tax-levy. 

4.  Amount  of  tax  necessary — Determining 

and  levy. 

5.  Annexing    school    to    high-school    dis- 

trict— Assent  of  voters  necessary. 

6.  Authorizing  heads  of  families  to  pe- 

tition —  Equivalent  to  authorizing 
them  to  unite  in  request. 

7.  Same — Necessity  for  request  of  defi- 

nite character. 

8.  Same — Section  is  not  a  new  declara- 

tion of  law. 

9.  Board  of  education  acts  as  high-school 

board. 

10.  Board  of  education  of  high  school- 

Organized  under  act  of  1891. 

11.  Certain    territorial    part    of    a    high- 

school  district — Detached  therefrom 
and  added  to  another. 

12.  Estimates  of  high-school  expenses — In 

cities  of  first  five  classes. 

13.  Expense     of     maintenance     of     high 

schools  —  To   be   met  by   necessary 
taxation. 

14.  High  school — Grade  of  instruction  to 

be  maintained. 

15.  Same — Evening  high  school — "Organ- 

ized under  laws  of  state. n 

16.  Same — High-school  district  not  a  dis- 

tinct entity. 

17.  Levying   of   school   taxes — Legislative 

function. 

18.  Limitation    upon    amount    of    school 

funds. 

19.  Notice  of  election — Requiring  polls  to 

be  kept  open  designated  time. 

20.  Petition    to   call   election — For   estab- 

lishment of  high  school. 

21.  Power  to  estimate  taxes — By  superin- 

tendent of  schools. 

22,23.  Power  to  estimate  necessary  expenses 
— For  high  schools  and  levy  amount 
of  tax. 

24.  Public   schools   in   municipal   corpora- 

tions—Up to  fifth  class. 

25.  Taxation  for  purpose  of  maintaining 

high  schools — Is  not  "special"  legis- 
lation. 

26.  Vacancy  in  board   conducting  special 

election — Filling  by  board. 

See,  also,  ante,  8  1676  and  note. 

As  to  constitutionality  of  subdivision  20 
of  former  section  1670,  regulating  taxation 
to  support  high  schools,  see,  ante,  8  388, 
note. 

As  to  Matter  of  attendance  on  school,  and 


what  constitutes  a  school  "district,"  see, 
ante,  8  888  and  note. 

1.  As  to  repeal  of  former  section  1670— 
Section  1720  applies. — The  act  of  1891  re- 
pealed the  code  sections  governing  the 
matter  covered  by  that  act;  the  legislature 
of  1893  passed  former  statute  1670  (Stats, 
and  Amdts.  1893,  p.  268),  and  on  the  repeal 
of  that  Section,  the  above  section  applies. — 
See  Committee  of  Mission  v.  Pacific  Synod, 
157  Cal.  106,  116,  106  Pac.  896. 

2.  As  to  high  schools  being  secondary 
schools. — The  provisions  of  article  IX,  sec- 
tion 6,  of  the  constitution  as  to  furnishing 
free  text-books  do  not  apply  to  high 
schools,  but  such  schools  are  secondary 
schools  within  the  meaning  of  the  above 
section. — Mac  mil  Ian  Co.  v.  Clarke,  —  Cal. 
— ,   194   Pac.   1030. 

3.  Act  of  1891,  establishing-  high  schools 
—  Unconstitutional    as    to    tax-levy.  —  The 

act  to  provide  for  establishment  of  high 
schools  (Stats,  and  Amdts.  1891,  p.  182),  in 
relation  to  the  tax-levy  for  the  support  of 
such  schools,  held  unconstitutional. — Mc- 
Cabe  v.  Carpenter,  102  Cal.  469-476,  86  Pac. 
836. 

4.  Amount  of  tax  necessary— -Determin- 
ing and  levy. — Amount  of  tax  necessary 
for  maintenance  of  high  school  must  ulti- 
mately be  determined  and  levied  by  taxing 
body. — Board  of  Education  v.  Board  of 
Trustees,  129   Cal.   599,   601,  62   Pac.    173. 

See,  also,  pars.  12,  17,  21,  and  26,  this 
note. 

As  to  county  school  tax*  see,  post,  88  1817- 
1820   and  notes. 

As  to  district  school  tax.  see,  post, 
88  1830-1839   and   notes. 

As  to  legislature  authorising  special 
state  school  tax  for  the  support  of  high 
schools,  see  Const.,  art.  IX,  8  6,  1  Henning's 
General  Laws,  3d  ed.,  p.  lvii. 

5.  Annexing  school  to  high-school  dis- 
trict —  Assent  of  voters  necessary.  —  As- 
sent of  two-thirds  of  the  voters  of  the 
school  district,  given  at  an  election  to  be 
held  for  that  purpose,  as  required  by  sec- 
tion 18,  article  XI  of  the  constitution,  is  es- 
sential, notwithstanding  consent  of  "heads 
of    families."  —  People    v.    Hanford    High- 

. School  District,  148  Cal.  707,  84  Pac.  198. 

6.  Authorising  heads  of  families  to  peti- 
tion— Equivalent  of  an  authority  for  them 
to  unite  In  request  for  a  particular  thing; 
and  where  there  is  a  failure  of  the  heads 
of  families,  by  their  petition,  to  unite  In 
the  specific  request  for  the  creation  of  a 
definite  territory  Into  a  high-school  dis- 
trict, they  fail  to  comply  with  the  statute 
through  which  petition  Jurisdiction  is  given 
to  the  superintendent  of  schools  to  call  the 
election. — Moorpark  School  Dlst.  v.  Reyn- 
olds, 13  Cal.  App.  170,  174,  109  Pac.  149. 

7.  Same— Necessity  for  request  of  defin- 
ite character  is  shown  by  the  statute  with 
reference  to  the  election  which  provides 
that  the  electors  shall  vote  "Yes"  or  "No" 
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upon     the     question     Involved. — Moorpark      has  been  maintained  according:  to  law,  and 

It  will  be  insufficient  to  show  that  so  many 
teachers  and  such  an  aggregate  attendance 
as  would  otherwise  be  sufficient,  was  main- 
tained for  the  entire  school,  and  both 
courses. — Board  of  Education  v.  Hyatt,  152 
Cal.  521,  93  Pac.  117. 

15.  Same  Evening  high  school— "Organ- 
ised under  laws  of  state."  —  This  section 
does  not  provide  an  exclusive  method  of 
organizing  and  establishing  high  schools, 
and  an  evening  high  school,  organised  and 
established  in  October,  1897,  by  the  San 
Francisco  board  of  education,  under  the 
authority  of  section  1  of  the  act  of  April 
1,  1872,  is  a  high  school  organised  under 
the  laws  of  the  state,  although  not  organ- 
ized pursuant  to  an  election,  as  herein  pro- 
vided, and  Is  entitled  to  participate  In  the 
state  high-school  fund. — Board  of  Educa- 
tion v.  Hyatt,  162  Cal.  518,  98  Pac  117. 

16.  Same— High-school  district  not  a  dis- 
tinct entity. — A  high-school  district,  so  far 
as  its  territorial  limits  is  concerned,  is  not 
a  distinct  entity  from  the  school  district 
When  a  school  district  has  resolved  to 
erect  and  maintain  a  high  school  and  haa 
taken  proper  steps  to  that  end,  a  so-called 
high-school  district  is  created.  But  It  com- 
prises the  territory  of  the  school  district 
and  its  boundaries  are  enlarged  or  con- 
tracted, increased  or  diminished,  as  are  the 
boundaries  of  the  school  district. — Frank- 
ish  v.  Goodrich,  157  Cal.  618,  617,  108  Pac 
685. 

17.  Levying  of  school  taxes— Legislative 
function,  and  as  to  local  taxes  power  to 
make  such  levy  must  be  in  local  legislative 
authorities. — McCabe  v.  Carpenter,  102  Cal. 
469,  471,  472,  36  Pac.  886.  See,  also,  par.  4, 
this  note,  and  cross-references. 

18.  Limitation  upon  amount  of  sehssl 
fond  which  may  be  raised  by  city  of  fifth 
class,  under  municipal  act,  has  no  applica- 
tion to  providing  revenue  for  high  school 
established  in  such  city.  Above  section 
imposes  duty  on  board  of  trustees  to  levy 
special  tax  to  be  collected  as  other  taxes 
for  support  of  high  school. — Brown  v.  City 
of  Visalia,  141  Cal.  872-882,  74  Pac.  1042. 

IS.  Notice  of  school  election— Requiring 
polls  to  be  kept  open  designated  time. — No- 
tice of  election  requiring  polls  to  be  kept 
open  from  two  o'clock  p.  m.  until  sunset 
was  sufficient  compliance  with  law. — Peo- 
ple ex  rel.  Plxley  v.  Lodi  High  S.  Dlst  124 
Cal.  694,  703,  67  Pac.  660. 

20.  Petition  to  call  election — For  estab- 
lishment of  high  school  requires  no  pre- 
scribed form.  One  directed  to  trustees  of 
district,  naming  it,  stating  population  of 
district  to  be  more  than  one  thousand,  and 
giving  boundaries,  and  having  attached 
thereto  certificate  signed  by  school  census 
marshal  of  district  in  which  he  certifies 
petition  contains  names  of  a  majority  of 
the  heads  of  families  of  such  district,  as 
shown  by  last  school  census  report,  is  suffi- 
cient.— People  ex  rel.  Pixley  v.  Lodi  High 
S.  Dist.  124  Cal.  694,  697,  57  Pac.  660. 


School  Dist.  v.  Reynolds,  18  Cal.  App.  170, 
174,  107  Pac.  149. 

8.  Same— Section  Is  not  a  new  declara- 
tion of  law,  but  a  declaration  of  the  law  as 
It  has  stood,  but  in  precise  words,  so  as  to 
remove  all  doubt. — Frankish  v.  Goodrich. 
157  Cal.  613,  617,  108  Pac.  685. 

9.  Board  of  education  acts  as  high- 
school  board  and  controls  high  schools,  but 
character  of  each  board  is  separate  and 
distinct.  The  estimate  which  high-school 
board  makes  for  high-school  expenses  is 
distinct  from  any  estimate  which  same  per- 
sons, as  board  of  education,  may  make 
regarding  primary  and  grammar  schools. 
There  is  no  limitation  upon  amount  which 
may  be  raised  for  high-school  expenses  as 
In  case  of  primary  and  grammar  schools. 
— Brown  v.  City  of  Visalia,  141  Cal.  872, 
378,  879,  74  Pac.  1042. 

10.  Board  of  education  of  high  school- 
Organised  under  act  of  1891,  part  of  which 
was  declared  unconstitutional  and  all  of 
which  was  afterwards  repealed,  neverthe- 
less act 8  under  color  of  law  and  its  exist- 
ence and  validity  can  not  be  questioned  col- 
laterally.— Hancock  v.  Board  of  Education, 
140    Cal.    564,    659,    560,    74    Pac.    44. 

As  to  part  of  act   held  unconstitutional* 

see  par.  8,  this  note. 

11.  Certain  territorial  part  of  a  high- 
school  district  —  Detached  therefrom  and 
joined  to  another  school  district,  it  is  no 
longer  subject,  to  taxation  as  a  part  of  the 
high -school  district  but  only  as  a  part  of 
the  school  district  of  which  it  has  become 
a  part. — Frankish  v.  Goodrich,  157  Cal.  618, 
617,  108  Pac.  685. 

12.  Estimates  of  high-school  expenses— 
In  cities  of  first  five  classes,  should  be  re- 
ported by  high-school  board  to  city  trus- 
tees or  other  legislative  authority  whose 
duty  it  Is  to  levy  taxes,  and  In  all  other 
cases  estimate  should  be  presented  to  board 
of  supervisors,  and  it  is  then  duty  of  such 
trustees  or  supervisors  to  levy  taxes  In 
sufficient  amount  for  purposes  named.— 
Chico  High-School  Board  v.  Board  of  Su- 
pervisors, 118  Cal.  115,  122,  60  Pac.  275.  See, 
also,  par.  4,  this  note,  and  cross-references. 

As  to  power  to  estimate  necessary  ex- 
penses, see  pars.  22,  23,  this  note. 

13.  Expense  of  maintenance  of  high 
schools— To  be  met  by  necessary  taxation 
Independent  of  general  school  tax  and  of 
revenue  derived  from  state  school  fund.— 
Chico  High-School  Board  v.  Board  of  Su- 
pervisors, 118  Cal.  116,  119,  50  Pac.   276. 

14.  High  school— Grade  of  Instruction  to 
be  maintained. — In  order  to  entitle  a  high 
school  to  participate  in  the  state  high- 
school  fund,  It  must  be  shown  to  have  main- ' 
tained  the  grade  of  instruction  herein  pre- 
scribed for  the  requisite  period;  and  where 
a  school  has  two  courses,  one  of  which  does 
not  maintain  the  required  standard,  it  must 
appear  that  the  requisite  number  of  teach- 
ers and  pupils  engaged  in  the  other  course, 
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21.  Power  to  estimate  ti 
tetendent  of  school*,  where  only  advisory 
merely,  and  discretion  ie  left  with  super- 
visors to  determine  amount  and  levy  tax 
"sufficient  to  maintain  the  high  school, " 
and  not  necessarily  "such  rate  as  will  pro- 
duce amount  estimated"  by  superintendent. 
is  not  constitutional. — People  ex  rel.  Pixley 
v.  Lodi  High-School  Diet,  124  Cal.  694,  697, 
57  Pac.  660.  See,  also,  par.  4,  this  note, 
and  cross-references. 


Power     to     estimate     necessary     ex- 
pemses— For  ktsjrh  schools  and  levy  amount 

of  tax  wholly  in  discretion  of  county  su- 
perintendent of  schools,  with  no  discre- 
tion in  board*  of  supervisors,  no  opportun- 
ity for  equalization  of  such  tax  and  no 
opportunity  for  taxpayer  to  be  heard,  is 
an  unconstitutional  delegation  of  author- 
ity.— McCabe  v.  Carpenter,  102  Cal.  469- 
476,  86  Pac.  816. 

As    to    estimating;    htgrh-sehool    expenses, 

see,  par.  12,  this  note. 

28.    Compare  i     People    ex   rel.    Pixley   v. 


Lodi    High    S.    Dist,    124    Cal.    694,    697,    57 
Pac    660. 

24.  Pnbllc  schools  In  municipal  corpora- 
tlons-— Up  to  fifth  class  have  been  placed 
under  control  of  such  municipalities  with 
power  to  levy  such  taxes  for  their  main- 
tenance as  may  be  necessary  in  addition 
to  state  tax.  —  Chico  Hig-h-School  Board  v. 
Board  of  Supervisors,  118  Cal.  116,  120,  121, 
50  Pac.  276. 


26.  Taxation  for  purpose  of  maintaining; 
high,    school— Is    not    "special"    legislation 

within  meaning;  of  constitution. — People  ex 
rel.  Pixley  v.  Lodi  High  S.  Dist.,  124  Cal. 
694,  697,  700,  67  Pac   660. 

See,  also,  par.  4,  this  note,  and  cross- 
references. 

26.  Vacancy  in  board  conducting;  special 
election— Filling;  by  board.  —  Vacancy  in 
board  conducting  special  election  for.  pur- 
pose of  voting;  for  high  school,  may  be 
filled  by  such  board. — People  ex  rel.  Pixley 
v.  Lodi  High  S.  Dist.,  124  Cal.  694,  708, 
67  Pac.  660. 


§1721.  KINDS  OF' HIGH-SCHOOL  DISTRICTS.  A  high-school  district 
composed  of  two  or  more  high-school  districts  shall  be  known  as  a  union  high- 
school  district,  and  such  designation  shall  be  part  of  its  name.  If  such  school 
districts  or  portions  thereof,  are  in  more  than  one  county,  such  union  high- 
school  district  shall  be  known  as  a  joint  union  high-school  district  and  such 
designation  shall  be  part  of  its  name.  Whenever  the  term  high-school  district  is 
used  in  this  article  or  in  article  fifteen  of  this  chapter,  it  shall,  unless  a  con- 
trary intent  appears,  be  deemed  to  include  " union  high-school  districts,' *  joint 
union  high-school  districts  and  county  high-school  districts.  Any  city  school 
district  which  has  been  for  a  period  of  one  year  preceding  the  taking  of  effect 
of  this  section,  established  and  maintained  a  high  school  within  such  district, 
shall  be  deemed  to  be  and  constitute  a  city  high-school  district. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  474; 
amended  Anrll  21,  1913,*  Stats,  and  Amdts.  1913,  p.  41.  In  effect  August 
10,  1913. 

§  1722.    QUALIFICATIONS  OF  HEADS  OF  FAMILIES.    Whenever  by  the 

provisions  of  this  article  the  signatures  of  heads  of  families  or  of  electors  are 

required  to  any  petition,  any  person  who  at  the  time  of  signing  such  petition  is 

the  head  of  a  family,  shall  be  competent  to  sign  a  petition,  or  any  elector  shall 

be  competent  to  sign  a  petition.    The  superintendent  of  schools  may  require  an 

affidavit  from  one  or  more  of  the  petitioners  as  to  the  correctness  of  the  facts 

given  in  the  petition. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  474; 
amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  920.  In  effect  imme- 
diately. 

§1723.    JURISDICTION  OVER  HIGH-SCHOOL  DISTRICTS.    [Repealed.] 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  475;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  713. 
In  effect  July  27,  1917. 
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§  1724.  VALIDATION  OF  HIGH-SCHOOL  DISTRICTS.  All  proceedings 
for  the  formation  and  organization  of  high-school  districts  and  the  establish- 
ment of  county,  city,  city  and  county,  union,  joint  union  and  district  high 
schools,  had  prior  to  the  taking  effect  of  this  section,  are  hereby  validated  and 
declared  legal,  and  said  high-school  districts  and  high  schools,  and  any  other 
high-school  districts  which  have  been  acting  as  such  for  more  than  one  year 
previous  to  the  taking  effect  of  this  section,  are  hereby  declared  to  be  legally 
formed,  organized  and  established ;  and  in  all  cases  where  high-school  districts 
shall  hereafter  be  formed,  organized  and  established,  the  certificate  of  the 
county  superintendent  mentioned  in  sections  seventeen  hundred  twenty-five, 
seventeen  hundred  twenty-seven,  seventeen  hundred  twenty-eight,  and  seven- 
teen hundred  twenty-nine,  when  filed  with  the  county  clerk,  when  the  result  of 
the  election  as  therein  declared  is  in  favor  of  the  formation  of  the  high-school 
district,  shall  after  the  expiration  of  one  year  from  the  date  of  such  filing  be 

conclusive  evidence  that  such  high-school  district  has  been  legally  formed. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdto.  1909,  p.  475. 
In  effect  on  the  first  day  of  July  1909. 
See,  post,  8  1727  and  note  pars.  2-4. 

§  1725.    FORMATION  OF  HIGH-SCHOOL  DISTRICTS  IN  CITIES,  ETC. 

Whenever  a  majority  of  the  heads  of  families  or  a  majority  of  the  electors  resid- 
ing in  an  incorporated  city  or  town  or  a  school  district  in  which  the  average 
daily  attendance  in  the  elementary  schools  of  the  district  shall  be  one  hundred 
or  more,  as  shown  by  the  last  reports  of  the  teachers  in  said  district,  shall  unite 
in  a  petition  for  the  formation  of  a  high-school  district  therein  under  a  name 
to  be  specified  in  the  petition,  they  shall  present  the  same  to  the  superintendent 
of  schools  of  the  county,  or  in  case  of  a  joint  school  district,  to  the  superin- 
tendent of  schools  of  the  county  in  which  the  greater  number  of  heads  of 
families  of  such  district  reside.  The  superintendent  to  whom  such  petition  is 
presented  may  require  an  affidavit  from  one  or  more  of  the  petitioners  as  to  the 
correctness  of  the  facts  as  given  in  the  petition. 

[Verification  of  signatures.]  Within  twenty  days  after  receiving  said  peti- 
tion the  superintendent  of  schools  shall  verify  the  signatures  to  such  petition, 
and  if  he  finds  them  sufficient  shall  call  an  election  in  such  incorporated  city 
or  town,  including  any  territory  annexed  thereto,  under  the  provisions  of 
section  fifteen  hundred  seventy-six,  or  in  such  school  district,  for  the  determina- 
tion of  the  question,  and  shall  appoint  three  qualified  electors  thereof  to  conduct 
said  election.  Said  election  shall  be  called  by  posting  notices  thereof  in  three 
public  places  in  said  incorporated  city  or  town,  or  school  district,  at  least  two 
weeks  before  the  election,  and  by  publishing  such  notice  at  least  once  a  week 
for  two  successive  weeks  in  a  newspaper  of  general  circulation  published 
therein  at  least  as  often  as  once  a  week,  if  there  be  such  a  newspaper,  the 
first  publication  to  be  not  less  than  two  weeks  before  the  election.  Said  election 
shall  be  conducted  in  the  manner  prescribed  for  conducting  elections  of  school 
trustees.  The  ballots  used  at  such  election  shall  contain  the  words  " High- 
School  District — Yes,"  and  "High-School  District — No,"  and  electors  voting 
at  such  election  shall  make  a  cross  with  pencil,  ink,  or  rubber  stamp,  after 
the  answer  they  desire  to  give. 
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[Notices  of  election.]  It  shall  be  the  duty  of  said  election  officers  to  canvass 
the  vote  at  such  election  as  soon  as  the  polls  are  closed,  and  to  report  the  result 
of  said  election  to  the  superintendent  of  schools  within  five  days  subsequent  to 
the  holding  thereof.  Within  ten  days  after  receiving  the  returns  of  said  election 
the  superintendent  of  schools  shall  record  the  result  thereof  in  a  book  kept  by 
him  for  that  purpose,  and  if  the  majority  of  the  votes  cast  at  the  election  are 
in  favor  of  the  high-school  district,  he  shall  also  make  and  file  with  the  county 
clerk  of  every  county  in  which  any  part  of  such  proposed  high-school  district 
lies,  a  certificate  showing  the  number  of  votes  cast  at  such  election  for  and 
against  the  high-school  district,  and  declaring  the  result  thereof.  Such  county 
clerk  shall  record  said  certificate  in  full  in  a  book  to  be  kept  by  him  for  that 
purpose,  and  designated  the  record  of  high-school  districts. 

If  it  shall  appear  from  such  certificate  that  a  majority  of  the  votes  cast  at 
such  election  were  cast  in  favor  of  the  formation  of  such  district,  such  high- 
school  district  shall  be  deemed  to  be  formed  from  the  time  of  the  filing  thereof. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  475; 
amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p  918.  In  effect  imme- 
diately. 

§  1726.    ORGANIZATION  OF  HIGH-SCHOOL  BOARDS  IN  CITIES,  ETC. 

In  every  high-school  district  formed  and  existing  in  an  incorporated  city  or 
town,  or  in  a  single  school  district,  the  board  of  education  or  board  of  school 
trustees  of  such  incorporated  city  or  town  or  school  district  shall  constitute  the 
high-school  board,  and  shall  have  the  management  and  control  of  the  high 
school  in  said  district.  Upon  the  formation  of  any  such  high-school  district  it 
shall  be  the  duty  of  the  superintendent  of  schools  having  jurisdiction  over  the 
same  to  call  a  meeting  of  the  board  of  education  or  board  of  school  trustees  of 
said  incorporated  city  or  town,  or  school  district,  within  fifteen  days  after 
receiving  the  returns  of  the  election  held  therein,  by  giving  at  least  ten  days' 
notice  by  registered  mail,  to  every  member  of  said  board  of  education  or  board 
of  school  trustees.  The  board  of  education  or  board  of  school  trustees  shall,  at 
said  meeting,  formally  organize  as  the  high-school  board  by  electing  a  presi- 
dent from  their  own  number  and  a  clerk,  and  may  transact  other  business 
relating  to  the  affairs  of  the  high-school  district. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  476. 
In  effect  on  the  first  day  of  July,  1909. 

§1727.  FORMATION  OF  UNION  HIGH-SCHOOL  DISTRICTS.  Whenever 
a  majority  of  the  heads  of  families  or  a  majority  of  the  electors  residing  in  each 
of  two  or  more  contiguous  school  districts  in  the  same  county,  having  an 
average  daily  attendance  in  the  aggregate  in  the  elementary  schools  of  one 
hundred  pupils  or  more  shall  unite  in  a  petition  to  the  superintendent  of  schools 
of  such  county,  for  the  formation  of  a  union  high-school  district  under  a  name 
to  be  specified  in  the  petition,  he  shall,  within  twenty  days  after  receiving 
said  petition,  verify  the  signatures  thereto,  and  if  he  finds  them  sufficient, 
call  an  election  for  the  determination  of  the  question,  and  shall  appoint  three 
qualified  electors  in  each  of  the  districts  petitioning,  to  conduct  the  election 
therein. 
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Said  election  shall  be  held  separately  and  simultaneously  at  a  public  school- 
house  in  each  of  the  districts  petitioning,  and  shall  be  called  by  posting  notices 
thereof  in  three  public  places  in  each  district,  one  of  which  places  shall  be 
a  public  school  house  thereof,  at  least  two  weeks  before  the  election,  and  by 
publishing  such  notice  at  least  once  a  week  for  two  successive  weeks  in  a 
newspaper  of  general  circulation  published  at  least  as  often  as  once  a  week  in 
said  proposed  union  high-school  district,  if  there  be  such  a  newspaper,  the  first 
publication  to  be  not  less  than  two  weeks  before  the  election.  Said  election 
shall  be  conducted  by  the  officers  appointed  for  that  purpose,  in  the  manner 
provided  by  law  for  conducting  elections  of  school  trustees. 

The  ballots  used  at  such  election  in  each  district  shall  contain  the  words 
<4  Union  High-School  District— Yes,' '  and  "Union  High-School  District— No," 
and  electors  voting  at  such  election  shall  make  a  cross  with  pencil,  ink  or  rubber 
stamp,  after  the  answer  they  desire  to  give.  It  shall  be  the  duty  of  the  said 
election  officers  in  each  district  to  canvass  the  vote  at  said  election  as  soon  as 
the  polls  are  closed,  and  report  the  result  to  the  superintendent  of  schools  within 
five  days  subsequent  to  the  holding  of  said  election. 

Within  ten  days  after  receiving  the  returns  of  said  election,  the  superin- 
tendent of  schools  shall  combine  the  votes  "for"  and  "against"  the  formation 
of  the  union  high-school  district  and  declare  such  result,  and  record  the  result, 
with  the  details  of  the  vote  in  each  district,  in  a  book  kept  by  him  for  that 
purpose.  If  a  majority  of  the  votes  cast  at  the  election  are  in  favor  of  the  for- 
mation of  the  union  high-school  district,  he  shall  also  file  with  the  county  clerk 
of  the  county  a  certificate  showing  the  total  number  of  votes  cast  in  each  district 
in  favor  of  the  union  high-school  district,  the  total  number  of  votes  in  each 
district  against  the  union  high-school  district,  the  aggregate  result  of  said 
election,  and  the  boundaries  of  said  proposed  district.  If  it  shall  appear  from 
such  certificate  that  a  majority  of  the  votes  cast  at  such  election  were  cast  in 
favor  of  the  formation  of  such  district,  such  union  high-school  district  shall  be 
deemed  to  be  formed  from  the  time  of  the  filing  thereof,  and  the  county  clerk 
shall  record  said  certificate  in  full  in  his  record  of  high-school  districts. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  476; 
amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  919.  In  effect  imme- 
diately. 

CUBATIVE  ACTS.  1901    (Stats.    1901,    p.    299),    declaring   "all 

1.  Editorial  note.  proceedings   for   the  establishment  of  high 

2.  Legislature    has    power    to    pass,    curative       schools    heretofore    established    In    incor- 

acts.  porated   cities,   are   hereby  declared  legal/' 

3.  Same— Curative   amendment   of   1905,   and       Is    valid.— People   ex   rel.    Brown    v.   Pacific 

act  of  March  15,  1901.  High-School  Dist,  11  Cal.  App.  209,  213,  104 

4.  Same — Irregularities  validated  in  all  pro-         ac* 

ceedings.  3.     Same  —  Curative    amendment   of  1005* 

1.  Editorial  notet  The  decisions  ab-  «»*  act  of  March  15,  1901. — The  effect  of 
stracted  below  were  rendered  under  former  these  two  curative  acts  is  held  to  be  such 
section  1671,  which  has  been  repealed  and  that  an  evening  high  school  organized  and 
the  matter  therein  provided  for  is  now  established  In  October,  1897,  by  the  San 
governed  by  the  above  section.  Francisco  board  of  education,  without  coin- 
As  to  what  constitute*  a  school  "district,"  plying  with  the  requirement  of  section  1670. 

see,  ante,  §  388  and  note.  Political  Code,  as  to  the  holding  of  an  elec- 

2.  IiegrlHlntnre  has  power  to  pass  earn-  tion  for  the  purpose,  is  made  one  "rec- 
tlve  acts  curing  failure  to  comply  with  ognized  as  existing  under  the  high-school 
statutory  requirements  in  the  formation  of  laws  of  the  state,"  and  entitled  to  partici- 
high-school  districts,  and  the  act  of  March,  pate  In  the  state  high-school  fund. — Board 
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of  Education  v.  Hyatt,  152  CaL  619,  93  Pac.  its    enactment,    by    subdivision    11    of    this 

117.  section   (Act  March   23,   1893,    8  10). — People 

4.    Same— Irreffvlarltlea    validated    In    all  ex  rel-   Brown   v.   Union   Higrh-Sohool  DisU 

proceedings     for    establishment    of    county  101  CaL   655»  661»   36  Pac-   119« 
and  union  high  schools  had  prior  to  time  of 

§1728.    FORMATION    OF   JOINT-UNION   HIGH-SCHOOL   DISTRICTS. 

Whenever  a  majority  of  the  registered  electors,  residing  in  each  of  two  or  more 
contiguous  school  districts,  having  in  the  aggregate  at  least  one  hundred  pupils 
in  average  daily  attendance  in  the  elementary  schools  of  such  districts,  shall 
unite  in  a  petition  to  the  superintendent  of  schools  of  the  county  who  would 
have  jurisdiction  over  the  joint  high-school  district  proposed  to  be  formed, 
which  petition  shall  pray  for  the  formation  of  a  joint  union  high-school  dis- 
trict, under  a  name  specified  therein,  such  superintendent  shall,  within  twenty 
days  after  receipt  of  such  petition,  verify  the  signatures  thereto,  and,  if  he 
finds  it  sufficient,  the  same  proceedings  shall  be  had  on  such  petition  as  are 
directed  in  section  one  thousand  seven  hundred  twenty-seven,  except  that  the 
county  superintendent  of  schools  shall  file  his  certificate  of  the  result  of  the 
election  with  the  county  clerk  of  each  county  in  which  any  part  of  the  joint 
union  high-school  district  is  situated.  If  it  appears  from  such  certificate 
that  a  majority  of  the  votes  cast  at  such  election  were  cast  in  favor  of  the 
formation  of  such  district,  such  joint  union  high-school  district  shall  be  deemed 
to  be  formed  from  the  time  of  the  filing  thereof.  The  county  clerk  shall  record 
the  certificate  in  full  in  his  record  of  high-school  districts. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  476;  amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  917; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  712.     In  effect  July  27,  1917. 

§  1729.  UNION  OF  HIGH-SCHOOL  DISTRICTS.  Two  or  more  contiguous 
high-school  districts  in  the  same  or  in  adjoining  counties  may  be  united  to 
form  a  single  union  or  joint  union  high-school  district  by  proceedings  taken 
as  hereinafter  provided.  Whenever  a  petition,  signed  by  two-thirds  of  the 
high-school  board  of  each  of  two  or  more  contiguous  high-school  districts,  asking 
that  said  high-school  districts  be  united  to  form  a  single  union  or  joint  union 
high-school  district  under  a  name  to  be  stated  in  the  petition,  and  stating  the 
location  of  the  high  school  agreed  upon  by  said  high-school  boards,  shall  be 
presented  to  the  superintendent  of  schools  who  would  have  jurisdiction  of  an 
original  petition  for  the  formation  of  a  high-school  district  out  of  the  territory 
comprised  in  the  high-school  districts  so  petitioning. 

'[Superintendent  of  schools  shall  call  election.]  Said  superintendent  of 
schools  shall,  within  twenty  days,  call  an  election  for  the  determination  of  the 
question.  Such  election  shall  be  held  separately  in  each  of  the  school  districts 
composing  said  high-school  districts  so  petitioning,  and  shall  be  called  and  held 
as  provided  in  section  seventeen  hundred  twenty-seven,  except  that  the  ballots 
shall  state  the  location  of  the  high  school  as  described  in  the  petition  to  the 
superintendent  of  schools  and  shall  contain  the  words  "For  the  union  of  high- 
school  districts — Yes"  and  "For  the  union  of  high-school  districts — No." 

[8hall  canvass  returns.]  Said  superintendent  of  schools  shall  canvass  the 
returns  and  file  his  certificate  of  the  result  as  directed  by  section  seventeen 
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hundred  twenty-seven.  If  a  majority  of  the  votes  cast  at  such  election  in  each 
of  such  high-school  districts  are  in  favor  of  the  union  of  such  high-school 
districts,  the  high-school  districts  so  petitioning  shall,  from  the  time  of  filing 
such  certificate,  be  united  to  form  a  single  union  or  joint  union  high-school 
district  under  the  name  stated  in  the  petition. 

[Election  of  board.]  Thereupon  the  high-school  board  shall  be  elected  and 
organized  as  provided  in  sections  seventeen  hundred  thirty  and  seventeen  hun- 
dred thirty-one. 

[Union  district  liable  for  indebtedness.]  If  either  of  such  high-school  dis- 
tricts so  united  has  an  outstanding  bonded  indebtedness,  the  new  high-school 
district  shall  be  liable  therefor;  also  a  union  high-school  district  which  lies 
contiguous  to  or  adjoining  a  high-school  district  of  an  incorporated  city  or 
town  in  any  county,  may  be  annexed  to,  consolidated  and  merged  with[,]  said 
high-school  district  of  such  incorporated  city  or  town. 

[Union  district  may  unite  with  city  high-school  district.]  Whenever  a  major- 
ity of  the  heads  of  families  residing  in  any  union  high-school  district  which  lies 
contiguous  to  or  adjoining  a  high-school  district  in  any  incorporated  city  or 
town  in  the  same  county,  shall  present  to  the  superintendent  of  schools  of  said 
county  a  petition  asking  for  the  annexation,  consolidation  and  merger  of  such 
union  high-school  district  with  such  high-school  district  of  such  incorporated 
city  or  town,  and  which  petition  is  accompanied  by  an  agreement  signed  by  a 
majority  of  the  members  of  the  board  of  education  or  board  of  school  trustees 
of  such  incorporated  city  or  town  and  consenting  and  agreeing  to  such  annexa- 
tion, consolidation  and  merger,  and  setting  forth  the  terms  and  conditions 
upon  which  such  annexation,  consolidation  and  merger  shall  be  made,  such 
superintendent  of  schools  shall,  after  verifying  the  signatures  thereon  and 
finding  them  sufficient,  transmit  such  petition  and  agreement  to  the  board  of 
supervisors  of  said  county  with  his  recommendation  thereon.  Such  board 
thereupon,  in  their  discretion,  may  make  an  order  annexing,  consolidating  and 
merging,  for  high-school  purposes,  such  union  high-school  district  with  such 
high-school  district  of  such  incorporated  city  or  town,  and  such  merged,  con- 
solidated and  combined  district  shall  take  the  name  and  thereafter  be  known 
by  and  under  the  same  name  as  the  high-school  district  of  such  incorporated 
city  or  town ; 

[Indebtedness  to  be  paid  by  the  district  incurring  same.]  provided,  that 
all  bonded  indebtedness  of  either  of  said  districts  and  all  interest  thereon  shall 
be  paid  by  the  district  which  incurred  the  same  as  though  such  consolidation 
and  merger  had  not  occurred ;  then  the  consolidation  and  merger  of  such  union 
high-school  district  with  said  high-school  district  of  such  incorporated  city  or 
town  upon  the  terms  stated  in  such  petition  and  agreement  shall  be  complete 
and  valid  by  virtue  of  the  order  of  said  board  of  supervisors  duly  entered  in  its 
minutes. 

[Annexation  may  be  made  at  any  time.]  Such  annexation,  consolidation  and 
merger  may  be  made  at  any  time  irrespective  of  the  provisions  of  section  1577  of 
the  Political  Code  of  this  state.  After  any  such  union  high-school  district  has 
been  so  annexed  to,  consolidated  and  merged  with[,]   any  such  high-school 
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district  of  any  incorporated  city  or  town,  such  territory  of  said  union  high- 
school  district  so  merged  and  consolidated  shall  be  deemed  to  be  a  part  of  said 
city  or  incorporated  town  for  high-school  purposes  and  for  all  matters  con- 
nected with  the  high-school  department  thereof,  and  for  the  purpose  of  assess- 
ing, levying  and  collecting  property  taxes  for  the  high-school  funds  of  such 
city  or  incorporated  town  and  for  the  purposes  specified  in  sections  1880  and 
1888,  inclusive,  of  the  Political  Code. 

[Government  vested  in  city  board  of  education.]  Whenever  a  union  high- 
school  district  shall  be  annexed  to,  consolidated  and  merged  with[,]  a  high- 
school  district  of  an  incorporated  city  or  town  as  hereinabove  provided,  the 
governing  power  and  control  of  such  union  high-school  district  shall  thereafter 
be  merged  and  vested  in  the  board  of  education  or  board  of  school  trustees 
of  such  incorporated  city  or  town,  and  all  funds  belonging  to  said  union  high- 
school  district  shall  be  transferred  by  requisition  of  the  school  superintendent 
of  the  said  county  upon  the  county  auditor  to  the  credit  of  the  proper  funds  of 
such  incorporated  city  or  town  with  which  said  union  high-school  district  has 
been  merged,  consolidated  and  annexed  and  thereafter  said  high-school  district 
of  said  incorporated  city  or  town  shall  have  the  benefit  of  and  shall  be  entitled 
to  enforce  and  collect  in  its  own  name  all  obligations  and  contracts  then  exist- 
ing in  favor  of  such  union  high-school  district  and  shall  also  assume  and  be 
responsible  for  the  payment  or  performance  of  all  debts,  obligations  and  con- 
tracts outstanding  or  existing  against  said  union  high-school  district,  excepting 
only  the  bonded  indebtedness  then  outstanding  and  existing  against  said  union 
high-school  district,  and  shall  thereafter  govern  and  control  all  the  property 
of  said  union  high-school  district. 

History:  Enacted  March  9,  1909,  Stats,  and  Amdts.  1909,  p.  478; 
amended  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1352;  April  26,  1915, 
Stats,  and  Amdts.  1915,  p.  211.    In  effect  August  8,  1915. 

§1730.  ORGANIZATION  OF  QIGH-SCHOOL  BOARD  IN  UNION  AND 
JOINT  UNION  HIGH-SCHOOL  DISTRICTS.  In  every  union  or  joint  union 
high-school  district,  the  high-school  board  shall  be  composed  of  five  members 
who  shall  be  elected  from  the  high-school  districts  at  large  for  the  term  of  three 
years,  except  as  hereinafter  provided.  When  any  union  or  joint  union  high- 
school  district  is  formed,  the  superintendent  of  schools  who  has  jurisdiction  over 
the  same  shall,  within  fifteen  days  thereafter,  call  an  election  in  said  union  or 
joint  union  high-school  district  for  the  purpose  of  electing  a  high-school  board. 
Such  election  shall  be  held  at  the  schoolhouse  of  each  school  district  in  the  high- 
school  district,  and  such  superintendent  of  schools  shall  appoint  the  same  num- 
ber of  officers  of  election  for  each  school  district,  and  give  the  same  notices  of 
election  as  are  required  for  the  election  of  school  trustees,  and  the  election 
shall  be  held  in  the  same  manner  as  are  elections  of  school  trustees,  except  that 
the  returns  shall  be  at  once  sent  to  such  superintendent  of  schools,  and  he  shall 
canvass  the  same  and  issue  certificates  of  election  to  the  persons  elected. 

[Term  of  office.]  One  member  shall  be  elected  to  hold  office  from  the  day 
of  receiving  his  certificate  of  election  until  the  first  day  of  May  next  succeeding  ; 
two  members  shall  be  elected  to  hold  office  from  the  day  of  receiving  their  cer- 
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tificates  of  election  until  the  first  day  of  the  second  succeeding  May ;  and  two 
members  shall  be  elected  to  hold  office  from  the  day  of  receiving  their  certificates 
of  election  until  the  first  day  of  the  third  succeeding  May.  Thereafter  their 
successors  shall  be  elected  as  provided  for  in  section  one  thousand  seven  hun- 
dred and  thirty-one  of  this  code. 

'[Meeting  for  organizing.]  Within  twenty  days  after  said  election  the  super- 
intendent of  schools  shall  call  a  meeting  of  the  high-school  board,  by  giving 
at  least  ten  days'  notice  by  registered  mail  to  each  member  thereof,  for  the 
purpose  of  organizing  the  high-school  board.  At  such  meeting  the  high-school 
board  shall  organize  by  electing  a  president  from  their  own  number  and  a 
secretary,  and  may  transact  any  other  business  relating  to  the  affairs  of  the 
school  district. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  479; 
amended  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  745.  In  effect  August 
8,  1915. 

§  1731.  SAME.  [ELECTION  OF  MEMBERS  OF  BOARD.]  The  regular 
annual  election  of  members  of  the  high-school  board  shall  be  held  at  the 
same  time  as  the  regular  annual  election  of  school  trustees/  Said  election 
shall  be  called  by  the  high-school  board,  who  shall  for  that  purpose  designate 
a  polling  place  in  each  of  the  school  districts  composing  the  high-school  dis- 
trict, at  one  of  the  schoolhouses  thereof,  at  which  the  electors  of  such  school 
districts  shall  vote. 

[In  same  manner  as  of  school  trustees.]  The  high-school  board  shall  give 
the  same  notice  of  said  election  and  appoint  the  same  number  of  election 
officers  in  each  school  district  as  are  required  for  the  election  of  school  trus- 
tees, and  said  election  shall  be  held  in  the  same  manner  as  are  elections  of  school 
trustees. 

[Canvass  of  returns.]  Except  that  the  returns  thereof  shall  be  at  once 
sent  to  the  high-school  board,  who  shall  meet  at  the  high-school  on  the  seventh 
day  thereafter  at  one  o'clock  p.  m.,  and  canvass  said  returns  and  issue  certifi- 
cates of  election  to  the  persons  elected  and  file  duplicates  thereof  with  the 
superintendent  of  schools  having  jurisdiction  over  such  high-school  district. 
As  each  member's  term  expires  his  successor  shall  be  elected  in  like  manner 
for  the  term  of  three  years  and  until  his  successor  shall  be  elected  or  appointed 
and  qualified. 

Vacancies  on  the  board  shall  be  filled  by  appointment  by  the  superintendent 

of  schools  having  jurisdiction  over  the  high-school  district,  the  appointee  to 

hold  office  for  the  remainder  of  the  unexpired  term. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  479; 
amended  June  13,  1913,  Stats,  and  Amdts.  1913,  p.  765;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  761.     In  effect  August  8,  1915. 

§  1732.  REORGANIZATION  OF  HIGH-SCHOOL  BOARD  ON  CHANGE  IN 
NUMBER  OP  DISTRICTS.  Whenever  a  new  school  district  becomes  a  part 
of  any  union  or  joint  union  high-school  district,  such  newly  added  school  dis- 
trict shall  be  entitled  to  participate  in  all  elections  of  members  of  the  high- 
school  board  thereafter  held. 
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Whenever  the  number  of  school  districts  in  a  high-school  district  is  increased 
from  one  to  two  or  more,  the  superintendent  of  schools  having  jurisdiction  of 
such  high-school  district  shall,  within  fifteen  days  thereafter,  call  an  election 
as  provided  in  section  seventeen  hundred  thirty,  and  thereafter  the  high-school 
board  shall  be  elected  and  organized  as  provided  in  section  seventeen  hundred 
thirty  and  seventeen  hundred  thirty-one. 

Whenever  the  number  of  school  districts  in  a  high-school  district  is  decreased 
from  two  or  more  to  one,  the  superintendent  of  schools  having  jurisdiction  over 
said  high-school  district  shall,  within  fifteen  days,  call  a  meeting  of  the  school 
trustees  of  the  remaining  district,  as  provided  in  section  seventeen  hundred 
twenty-six,  at  which  the  high-school  board  shall  organize  as  provided  in  said 
section,  and  thereupon  the  terms  of  office  of  the  members  of  the  high-school 
board  in  office  when  the  decrease  was  made  shall  cease. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  480. 
In  effect  on  the  first  day  of  July,  1909. 

§  1733.    CHANGE  IN  BOUNDARIES  OF  SCHOOL  DISTRICTS.    A  school 
district  can  not  lie  partly  within  a  high-school  district  and  partly  without; 
and  in  all  cases  where  the  boundaries  of  a  school  district  comprised  within 
any  high-school  district  shall  for  any  cause  be  changed  to  include  territory  not 
previously  in  such  school  district,  the  territory  added  to  such  school  district 
shall  become  and  constitute  a  part  of  the  high-school  district ;  and  in  all  cases 
where  the  boundaries  of  a  school  district  comprised  within  any  high-school 
district  shall  be  changed  so  as  to  exclude  territory  therefrom  such  excluded 
territory  shall,  except  as  hereinafter  provided,  be  excluded  from  the  high- 
school  district.    Where  a  new  school  district  is  formed  from  territory  situated 
wholly  within  one  high-school  district,  such  new  school  district  shall  continue 
to  be  a  part  of  the  high-school  district;  and  where  a  new  school  district  is 
formed  from  territory  situated  in  two  or  more  high-school  districts  or  situated 
partly  in  a  high-school  district  and  partly  in  no  high-school  district,  the  electors 
of  such  new  school  district  shall  decide  by  a  majority  vote  to  which  high-school 
district  the  new  school  district  shall  belong  or  where  such  new  school  district 
shall  be  a  part  of  such  high-school  district,  such  election  being  held  within  thirty 
days  after  the  formation  of  the  school  district,  and  called  by  the  superintendent 
of  schools  of  the  county  in  which  such  school  district  is  situated,  in  the  manner 
provided  in  section  seventeen  hundred  twenty-seven.    The  result  of  such  elec- 
tion shall  be  certified  by  the  superintendent  of  schools  to  the  county  clerk  of 
the  county  in  which  such  school  district  is  situated,  and  to  the  clerk  of  every 
other  county  in  which  any  part  of  the  high-school  district  selected  by  the 
electors  is  situated,  and  entered  in  such  clerk's  record  of  high-school  districts. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  480. 
In  effect  on  the  first  day  of  July,  1909. 

§  1733a.  PETITION  TO  ORGANIZE  UNION  OR  JOINT  UNION  HIGH- 
SCHOOL  DISTRICT.  Whenever  a  majority  of  the  heads  of  families  or  of  the 
electors  residing  in  each  of  several  elementary  school  districts  having  in  the 
aggregate  one  hundred  seventy-five  or  more  units  of  average  daily  attendance 
in  the  elementary  schools,  as  shown  by  the  last  reports  of  the  teachers  in  said 
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districts,  and  having  a  total  assessed  valuation  of  at  least  one  million  dollars, 
and  lying  two  and  one-half  miles  or  more  from  any  public  high-school  building 
by  the  nearest  traveled  road,  which  elementary-school  districts  or  a  majority 
thereof  are  a  part  of  one  or  more  union  or  joint  union  high-school  districts 
of  the  county,  as  shown  by  the  affidavits  of  one  or  more  of  the  petitioners,  shall 
present  to  the  superintendent  of  schools  who  has  jurisdiction  over  said  ele- 
mentary-school district,  or  districts,  or  a  majority  thereof,  a  petition  asking 
for  the  organization  of  a  union  high-school  district,  or  joint-union  high-school 
district,  as  the  case  may  be,  to  include  all  of  the  elementary-school  districts 
represented  in  said  petition,  and  shall  specify  in  said  petition  the  name  of  the 
proposed  union  or  joint  union  high-school  district,  the  county  superintendent 
of  schools  shall,  within  twenty  days  after  receiving  said  petition,  verify  the 
signatures  thereto,  and  if  he  finds  them  sufficient,  call  an  election  for  the  deter- 
mination of  the  question,  and  shall  appoint  three  qualified  electors  in  each  of 
the  districts  petitioning,  to  conduct  the  election  therein. 

'[Election.]     Said  election  shall  be  held  separately  and  simultaneously  at  a 
public  schoolhouse  in  each  of  the  districts  petitioning,  and  shall  be  called  by 
posting  notices  thereof  in  three  public  places  in  each  district,  one  of  which 
places  shall  be  a  public  schoolhouse  thereof,  at  least  two  weeks  before  the 
election,  and  by  publishing  such  notice  at  least  once  a  week  for  two  successive 
weeks  in  a  newspaper  of  general  circulation  published  within  said  proposed 
union  or  joint  union  high-school  district,  if  there  be  such  a  newspaper,  the  first 
publication  to  be  not  less  than  two  weeks  before  the  election.     Said  election 
shall  be  conducted  by  the  officers  appointed  for  that  purpose,  in  the  manner 
provided  by  law  for  conducting  elections  of  school  trustees.    The  ballots  used 
at  such  election  in  each  district  shall  contain  the  words  "Union  high-school 
district — Yes"  and  "Union  high-school  district — No,"  or  "Joint  union  high- 
school  district — Yes"  and  "Joint  union  high-school  district — No,"  as  the  ca^e 
may  be,  and  electors  voting  at  such  election  shall  make  a  cross  with  pencil, 
ink  or  rubber  stamp,  after  the  answer  they  desire  to  give.    It  shall  be  the  duty 
of  the  said  election  officers  in  each  district  to  canvass  the  vote  at  said  election 
as  soon  as  the  polls  are  closed,  and  report  the  result  to  the  superintendent  of 
schools  within  five  days  subsequent  to  the  holding  of  said  election.    Within  ten 
days  after  receiving  the  returns  of  said  election,  the  superintendent  of  schools 
of  the  county  or  in  case  of  a  joint  union  high-school  district  the  superintendent 
of  the  county  who  would  have  jurisdiction  over  the  joint  school  district  pro- 
posed to  be  formed  shall  combine  the  votes  "for"  and  "against"  the  format:'  n 
of  the  union  or  joint  union  high-school  district  and  declare  and  record  tie 
result,  with  the  details  of  the  vote  in  each  district,  in  a  book  kept  by  him 
for  that  purpose. 

[If  majority  favors.]  If  a  majority  of  the  votes  cast  at  the  election  are  in 
favor  of  the  formation  of  the  union  or  joint  union  high-school  district,  he 
shall  also  file,  with  the  county  clerk  of  the  county,  or  of  each  county  in  which 
any  part  of  the  elementary-school  districts  are  situated,  a  certificate  showing 
the  total  number  of  votes  cast  in  each  district  in  favor  of  the  union  or  joint 
union  high-school  district,  the  total  number  of  votes  in  each  district  against 
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the  union  or  joint  union  high-school  district,  the  aggregate  result  of  said  elec- 
tion and  the  boundaries  of  said  proposed  district. 

[Exclusion  of  elementary  districts.]  If  it  shall  appear  from  such  certificate 
that  a  majority  of  the  votes  cast  at  such  election  were  cast  in  favor  of  the 
formation  of  such  district,  the  board  of  supervisors  shall  make  an  order  exclud- 
ing all  elementary-school  districts  in  their  county  taking  part  in  said  election 
from  the  high-school  district  or  districts  of  which  they,  or  any  of  them, 
were  a  part;  provided,  that  no  order  excluding  territory  from  any  union  or 
joint  union  high-school  district  shall  be  made  if  the  exclusion  of  such  territory 
would  reduce  the  assessed  valuation  of  such  union  or  joint  union  high-school 
district  to  three  million  five  hundred  thousand  dollars  or  less;  and  provided, 
further,  that  all  bonded  indebtedness  of  the  union  or  joint  union  high-school 
district  and  all  interest  thereon  shall  be  paid  by  the  district  which  incurred  the 
same  as  though  such  exclusion  had  not  occurred.  The  order  of  the  board  of 
supervisors  excluding  such  elementary-school  districts  from  a  union  or  joint 
union  high-school  district  shall  be  entered  by  the  clerk  of  the  board  of  super- 
visors in  his.  record  of  high-school  districts,  and  he  shall  also  send  a  copy 
thereof  to  the  county  clerk  of  each  county  in  which  any  part  of  such  high- 
school  district  is  situated  and  said  county  clerk  shall  enter  it  in  his  record  of 
high-school  districts.  The  board  of  supervisors,  after  making  the  order  of 
exclusion,  shall  make  an  order  establishing  the  union  or  joint  union  high-school 
district  asked  for  in  the  petition,  and  the  county  clerk  shall  record  the  certifi- 
cate of  the  county  superintendent  of  schools  and  the  orders  of  the  board  of 
supervisors  in  full  in  his  record  of  high-school  districts. 

History:    Enactment  approved  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1022.    In  effect  July  27,  1919. 

§1734.    ANNEXATION   AND   EXCLUSION   OF   SCHOOL   DISTRICTS. 

Whenever  a  majority  of  the  heads  of  families  or  a  majority  of  the  electors 
residing  in  any  school  district  contiguous  to  a  high-school  district,  in  the  same 
or  in  adjoining  counties,  as  shown  by  the  affidavit  of  one  or  more  of  the 
petitioners,  shall  present  to  the  superintendent  of  schools  who  has  jurisdiction 
over  said  high-school  district,  a  petition  for  the  annexation  of  such  school 
district  to  such  high-school  district,  accompanied  by  an  agreement  signed  by 
a  majority  of  the  members  of  the  high-school  board  of  the  high-school  district 
to  which  annexation  is  desired,  and  by  a  majority  of  the  trustees  of  such  school 
district,  consenting  to  such  annexation  and  setting  forth  the  terms  thereof, 
such  superintendent  of  schools  shall,  after  verifying  the  signatures  thereon 
and  finding  them  sufficient,  transmit  such  petition  and  agreement  to  the  board 
of  supervisors  of  his  county  with  his  recommendations  thereon.  Such  board 
may  thereupon,  in  their  discretion,  make  an  order  annexing  such  school  district 
to  such  high-school  district  upon  the  terms  agreed  on. 

{Assumption  of  indebtedness.]  Whenever  it  appears  that  the  terms  agreed 
upon  by  the  trustees  of  the  district  seeking  to  be  annexed  and  the  high-school 
board  include  the  assumption  by  the  district  to  be  annexed  of  its  pro  rata  por- 
tion of  any  bonded  indebtedness  existing  against  the  high-school  district,  the 
board  of  supervisors  shall  call  an  election  in  the  district  so  proposing  to 
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assume  such  indebtedness  for  the  purpose  of  determining  whether  such  indebt- 
edness shall  be  authorized  and  assumed.  Such  election  shall  be  Held  as  pro- 
vided in  section  seventeen  hundred  forty-five,  except  that  the  returns  shall 
be  made  to  board  of  supervisors.  If  it  shall  appear  from  the  return  of  such 
election  that  two-thirds  of  the  votes  cast  at  such  election  were  cast  in  favor 
of  the  assumption  by  the  district  seeking  to  be  annexed  of  its  pro  rata  por- 
tion of  such  bonds,  then,  and  not  until  then,  shall  such  district  be  annexed  to 
such  high-school  district.  If  such  bonded  indebtedness  is  assumed  by  the 
annexed  district,  then  all  levies  of  taxes  made  for  the  payment  of  the  same  and 
interest  thereon,  shall  be  upon  the  property  of  such  annexed  district  at  the  same 
rate  as  levied  upon  the  property  of  the  original  high-school  district. 

[Exclusion    of   school    district   from   high-school   district.]     Whenever  a 
majority  of  the  heads  of  families  or  a  majority  of  the  electors  residing  in  any 
union  or  joint  union  high-school  district,  and  two-thirds  of  the  heads  of  fam- 
ilies or  of  the  electors  residing  in  any  school  district  which  is  a  part  thereof, 
as  shown  by  the  affidavit  of  one  or  more  of  the  petitioners,  shall  present  to  the 
superintendent  of  schools  who  has  jurisdiction  over  said  high-school  district 
petitions  asking  for  the  exclusion  of  such  school  district  from  such  high-school 
district,  accompanied  by  an  agreement  signed  by  a  majority  of  the  trustees  of 
such  school  district,  consenting  to  such  exclusion  and  setting  forth  the  terms 
thereof,  such  superintendent  of  schools  shall,  after  verifying  the  signatures 
thereto  and  finding  them  sufficient,  transmit  such  petitions  and  agreement  to 
the  board  of  supervisors  of  his  county,  with  his  recommendation  thereon.    Such 
board  may  thereupon,  in  their  discretion,  make  an  order  excluding  such  school 
district  from  the  high-school  district  upon  the  terms  agreed  upon;  provided, 
however,  that  no  school  district  shall  be  excluded  from  a  high-school  district 
having  an  outstanding  bonded  indebtedness,  where  such  exclusion  would  so 
reduce  the  amount  of  taxable  property  in  such  high-school  district  that  said 
outstanding  bonded  indebtedness  would  exceed  five  per  cent  of  the  taxable 
property  in  such  high-school  district  after  the  exclusion,  as  shown  by  the  last 
equalized  assessment  of  the  county  or  counties  in  which  such  high-school  dis- 
trict is  located.     The  order  of  the  board  of  supervisors  annexing  a  school 
district  to,  or  excluding  it  from,  a  high-school  district  shall  be  entered  by  their 
clerk  in  his  record  of  high-school  districts,  and  he  shall  also  send  a  copy 
thereof  to  the  county  clerk  of  each  county  in  which  any  part  of  such  high- 
school  district  is  situated,  who  shall  enter  it  in  his  record  of  high-school  districts. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  481; 
amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  922.  In  effect  imme- 
diately. 

1.     Incorporation   of   part   of   territory   of  worked    by    this    may    be    obviated    by    the 

a  school  district  Into  a  city  does   not  have  board   of  supervisors  of  the  county  annex- 

the    effect    of    destroying    the    district,    but  ing    the    outlying    territory    of    the    district 

merely  to  withdraw  from  it  a  part  of  the  to   the   city    for   school   purposes. — Allen  v. 

territory   of   which   it   was  originally   com-  Board    of   Trustees,    157   CaJL    720.    726,   109 

prised,    and    any    hardship    which    may    be  Pac.  486. 

§  1734a.  PETITION  TO  ANNEX  ELEMENTARY-SCHOOL  DISTRICT  TO 
HIGH-SCHOOL  DISTRICT.  Whenever  the  principal  of  a  high-school  in  any 
high-school  district  shall  present  to  the  high-school  board  of  such  high-school 

682 


Ch.  Ill,  art.  XIV.l      ANNEXING  ELEMENTARY  TO  HIGH-SCHOOL  DISTRICT.  8  1784a 

district  a  statement  made  under  oath  that  the  average  daily  attendance  in  such 
high-school  of  pupils  from  three  or  more  families  whose  parents  reside  in  an 
elementary  school  district  lying  wholly  within  the  county  and  contiguous  to 
such  high-school  district  was  an  average  of  three  or  more  for  the  two  school 
years  next  preceding,  which  statement  shall  set  forth  the  names  of  said  pupils, 
the  high-school  board  of  such  high-school  district  may  petition  the  board  of 
supervisors  of  the  county  to  annex  such  elementary  school  district  to  such 
high-school  district. 

[Notice  of  hearing.]  Upon  presentation  of  such  petition  accompanied  by 
the  sworn  statement  of  the  high-school  principal  concerning  the  attendance 
and  residence  of  such  pupils,  and  a  verification  thereof  by  the  county  super- 
intendent of  schools,  the  board  of  supervisors  may  set  the  same  for  hearing  at 
a  regular  meeting  thereof  and  shall  publish  in  a  newspaper  of  general  circula- 
tion in  the  county  once  each  week  for  at  least  two  weeks  prior  to  such  hearing 
a  notice  containing  a  general  statement  of  the  purpose  of  such  petition  and 
the  time  and  place  when  and  where  the  petition  will  be  heard,  and  shall  require 
the  clerk  of  the  board  of  supervisors  to  mail  a  copy  of  such  notice  to  each  of 
the  trustees  of  such  school  district  at  least  ten  days  prior  to  such  hearing. 

[Hearing.  Order.]  The  board  of  supervisors  must  at  the  time  and  place 
mentioned  in  such  notice  hear  the  persons  interested  in  the  petition  and  unless 
it  shall  be  shown  that  said  elementary  school  district  is  already  paying  through 
the  county  high-school  tax  a  reasonable  amount  toward  the  cost  of  such  high- 
school,  shall  make  an  order  annexing  such  elementary  school  district  to  such 
high-school  district ; 

[Protest.]  provided,  that  if  within  sixty  days  after  such  order  is  made,  a 
protest  against  such  annexation  signed  by  a  majority  of  the  electors  of  such 
elementary  school  district  as  shown  by  the  affidavit  of  one  of  the  protestants 
shall  be  filed  with  the  board  of  supervisors,  the  board  of  supervisors  shall 
rescind  such  order  and  shall  cause  to  be  levied  upon  the  property  of  such  ele- 
mentary school  district  a  tax  which  shall  produce  an  amount  computed  as 
follows : 

[Tax  on  property  in  elementary  school  district.]  From  the  entire  cost  of 
maintenance  of  the  high  school  for  the  year,  there  shall  be  subtracted  the 
entire  income  of  such  high  school  from  state  and  county  sources;  the  remainder 
shall  be  divided  by  the  units  of  average  daily  attendance  in  said  high  school; 
and  the  quotient  so  obtained  shall  be  multiplied  by  the  units  of  average  daily 
attendance  of  pupils  from  the  aforesaid  elementary  school  districts;  said 
amount  shall  be  levied  and  collected  from  such  elementary  school  district  in 
the  usual  way  and  shall  be  paid  into  the  special  fund  of  the  high-school  district ; 
provided,  further,  that  the  principal  of  any  high  school  may  deny  admission 
to  any  student  of  a  district  lying  outside  the  high-school  district  if  there  is  no 
room  to  receive  such  student. 

[Petition  to  annex  from  two  high-school  boards.]  Whenever  the  high-school 
board  of  each  of  two  or  more  high-school  districts  shall  under  the  provisions 
of  this  section,  petition  the  board  of  supervisors  for  the  annexation  of  the  same 
elementary  school  district,  the  board  of  supervisors  shall  refer  the  matter  to 
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the  county  superintendent  of  schools  who  shall  make  a  recommendation  therton, 
after  which  the  board  of  supervisors  may  in  their  discretion  make  an  order 
annexing  such  elementary  school  district  to  one  of  the  high-school  districts 
petitioning  for  its  annexation  after  notice  and  hearing  as  hereinbefore  provided. 

[Annexed  territory  not  liable  for  indebtedness.]  Whenever  an  elementary 
school  district  is  annexed  to  a  high-school  district  in  accordance  with  the  pro- 
visions of  this  section,  the  territory  thus  annexed  to  such  high-school  district 
shall  not  be  liable  for  any  bonded  indebtedness  existing  against  the  high-school 
district,  and  all  levies  of  taxes  made  for  the  payment  of  the  same  shall  be  upon 
the  property  of  the  territory  of  the  original  high-school  district. 

[Union  high-school  district.]  Whenever  an  elementary  school  district  is 
annexed  under  the  provisions  of  this  section  to  any  high-school  district  having 
the  same  boundaries  as  a  single  elementary  school  district,  except  a  city  high- 
school  district,  such  high-school  district  shall  thereafter  constitute  a  union 
high-school  district,  and  shall  be  governed  by  a  high-school  board  elected 
according  to  the  provisions  of  sections  one  thousand  seven  hundred  thirty  and 
one  thousand  seven  hundred  thirty-one  of  the  Political  Code.  Prom  and  after 
the  organization  of  the  first  high-school  board  in  any  union  high-school  district 
formed  as  hereinbefore  provided,  all  property  belonging  to  the  original  high- 
school  district,  shall  be  and  become  the  property  of  the  union  high-school  dis- 
trict so  formed. 

[Annexation  to  city  high-school  district.]  Whenever  one  or  more  elementary 
school  districts  are  annexed  under  the  provisions  of  this  act  to  a  city  high- 
school  district,  such  annexation  shall  be  for  high-school  purposes  only.  Such 
territory  shall  be  deemed  a  part  of  said  city  for  the  purpose  of  holding  the 
general  municipal  election  at  which  any  member  of  the  board  of  education  is 
to  be  elected,  and  shall  form  one  or  more  election  precincts,  as  may  be  deter- 
mined by  the  legislative  authority  of  said  city,  the  qualified  electors  of  which 
shall  vote  only  for  the  board  of  education,  and  such  territory  shall  be  deemed 
to  be  a  part  of  said  city  or  city  high-school  district  for  all  matters  connected 
with  the  high-school  thereof,  for  the  annual  levying  and  collecting  of  the 
property  tax  for  the  high-school  fund  of  said  city  or  city  high-school  district 
and  for  all  purposes  specified  in  sections  one  thousand  seven  hundred  forty-five 
to  one  thousand  seven  hundred  forty-eight  of  this  code,  inclusive;  provided, 
however,  that  the  last  assessment  roll  made  by  the  county  assessor  shall  be 
the  only  basis  of  taxation  for  such  city  high-school  district  on  the  property  out- 
side the  corporate  limits  of  such  city  so  annexed  for  high-school  purposes.  If 
any  elementary  school  district  shall  become  entirely  surrounded  by  territory 
included  in  a  single  high-school  district  through  the  annexation  of  elementary 
school  districts  under  the  provisions  of  this  section,  the  board  of  supervisors 
may  make  an  order  annexing  such  elementary  school  district  to  such  high- 
school  district  after  notice  and  hearing  as  hereinbefore  provided. 

History:    Enactment  approved  May  13,  1919,  Stats,  and  Amdts.  1919, 
p.  396.     In  effect  July  22,  1919. 

§1735.    LAPSING  OF  HIGH-SCHOOL  DISTRICTS.     When  the  average 
daily  attendance  of  pupils  in  any  high-school  district  during  the  whole  of 
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any  school  year  after  the  first  school  year  shall  be  ten,  or  less  than  ten,  the 

superintendent  of  schools  having  jurisdiction  over  such  high-school  district 

shall  suspend  the  high-school  in  said  high-school  district,  and  shall  report 

the  fact  to  the  board  of  supervisors  of  his  county.    Upon  receiving  such  report 

from  the  superintendent  of  schools,  the  board  of  supervisors  shall  declare  the 

high-school  district  lapsed,  and  shall  cause  the  property  thereof  to  be  sold.    All 

moneys  received  from  the  sale  of  the  property  of  the  high-school  district,  and 

all  moneys  in  the  treasury  to  the  credit  of  said  high-school  district,  shall  be 

distributed  by  the  superintendent  of  schools  to  the  school  districts  composing 

the  high-school  district,  in  proportion  to  the  assessed  valuation  of  property  in 

said  districts,  according  to  the  last  completed  county  assessment  rolls,  and 

the  portions  of  said  proceeds  belonging  under  such  divisions  to  the  districts  in 

other  counties  shall  be  transferred  to  the  county  or  counties  within  which 

such  school  districts  are  situated. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  482. 
In  effect  on  the  first  day  of  July,  1909. 

§  1736.  DISINOORPORATION  OF  HIGH-SCHOOL  DISTRICTS,  Any  high- 
school  district  may,  after  the  expiration  of  three  years  from  its  formation,  or 
after  it  has  been  acting  as  such  for  three  years,  disincorporate  and  be  dissolved 
in  the  following  manner:  A  petition  signed  by  two-thirds  of  the  heads  of 
families  or  two-thirds  of  the  electors  of  each  school  district  composing  such 
high-school  district  as  shown  by  affidavit  of  one  or  more  of  the  petitioners 
shall  be  presented  to  the  superintendent  of  schools  having  jurisdiction  over 
such  high-school  district,  which  petition  shall  set  forth  briefly  the  reasons  for 
disin corporation,  and  shall  pray  that  the  question  may  be  submitted  to  the 
voters  in  said  district. 

[Election.]  Upon  receiving  such  petition  the  said  superintendent  of  schools 
shall  verify  the  signatures  to  said  petition  and  shall,  if  he  finds  them  sufficient, 
call  an  election  in  each  school  district  of  such  high-school  district,  and  shall 
submit  to  the  voters  #  therein  the  question  of  disincorporation  of  such  high- 
school  district.  At  the  time  of  calling  such  election,  which  must  be  held  in 
all  the  school  districts  of  the  high-school  district  upon  the  same  day,  the 
superintendent  of  schools  must  appoint  three  electors  in  each  school  district 
contained  within  such  high-school  district  to  conduct  the  election.  Notice  of 
election  shall  be  given  by  posting  and  publication  as  provided  by  section  seven- 
teen hundred  twenty-seven  in  case  of  an  election  for  the  formation  of  a  union 
high-school  district.  Said  election  shall  be  conducted  in  the  manner  provided 
by  law  for  conducting  elections  of  school  trustees.  The  ballots  shall  have 
printed  on  them  the  words  "Disincorporation — Yes,"  and  "Disincorporation — 
No,"  and  electors  voting  at  such  election  shall  make  a  cross  with  pencil,  ink, 
or  rubber  stamp,  opposite  the  answer  they  desire  to  give. 

[Result  of  election.]  The  election  officers  shall  report  the  result  of  such  elec- 
tion within  five  days  thereafter  to  such  superintendent  of  schools.  If  a  majority 
of  all  the  votes  cast  at  such  election  are  opposed  to  disincorporation  no  further 
petition  shall  be  entertained  or  election  ordered  for  a  similar  purpose  within 
three  years  next  following  such  election.    If  two-thirds  of  all  votes  cast  at  such 
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election  are  in  favor  of  disiricorporation,  the  superintendent  of  schools  shall, 
at  the  end  of  the  existing  school  year,  suspend  said  high-school  district,  and 
report  the  result  of  the  election  and  the  fact  of  such  suspension  to  the  board 
of  supervisors  of  his  county.  Upon  receiving  such  report,  said  board  shall,  at 
the  first  meeting  thereafter,  make  an  order  declaring  said  high-school  district 
duly  disincorporated  and  dissolved,  to  take  effect  at  the  end  of  the  existing 
school  year. 

[Property.]  When  a  high-school  district  has  disincorporated  under  the  pro- 
visions of  this  section,  the  property  thereof  shall  be  sold  by  said  board  of  super- 
visors and  the  proceeds  of  such  sale,  together  with  any  moneys  in  the  treasury 
to  the  credit  of  such  disincorporated  high-school  district,  shall  be  disposed  of 
as  provided  in  section  seventeen  hundred  thirty-five.  If  a  high-school  district 
so  disincorporated  has  an  outstanding  bonded  indebtedness,  taxes  shall  be 
levied  and  collected  on  all  property  in  the  territory  constituting  such  high- 
school  district  at  the  time  of  its  disincorporation,  for  the  purpose  of  paying 
principal  and  interest  of  such  bonds,  in  the  same  manner  and  at  the  same  time 
as  if  said  district  had  not  been  disincorporated. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  483; 
amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  921.  In  effect  imme- 
diately. 


§1737.    CHANGE  OP  NAME  OP  HIGH-SCHOOL  DISTRICTS.    Whenever  a 
petition  shall  be  presented  to  the  superintendent  of  schools  having  jurisdiction 
of  any  high-school  district  signed  by  at  least  two-thirds  of  the  members  of 
the  high-school  board  of  such  high-school  district  asking  that  the  name  of 
such  high-school  district  be  changed  and  stating  the  new  name  desired,  said 
superintendent  of  schools  must  transmit  the  same  to  the  board  of  supervisors 
of  his  county,  and  the  board  of  supervisors  shall  designate  a  day  upon  which 
they  will  act  upon  such  petition,  which  must  not  be  less  than  ten  nor  more  than 
forty  days  after  the  receipt  thereof.    The  clerk  of  said  board  of  supervisors 
must  give  notice  to  all  parties  interested,  by  publication  in  a  newspaper  pub- 
lished within  said  high-school  district,  or  if  no  newspaper  is  published  therein, 
then  in  any  newspaper  published  in  the  county,  of  the  time  set  for  the  hearing 
of  said  petition,  whifch  notice  must  be  published  at  least  twice  before  the  day 
set  for  hearing,  whereupon  the  board  shall,  by  resolution,  either  grant  or  deny 
the  petition;  and  if  granted,  the  clerk  of  the  board  of  supervisors  shall  notify 
the  county  superintendent  of  schools  of  the  change  of  the  name  of  said  district 
Such  change  must  be  certified  to  the  county  clerk  of  each  county  in  which  any 
part  of  the  high-school  district  is  situated  and  entered  by  him.  in  his  record 
of  high-school  districts. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  484. 
In  effect  on  the  first  day  of  July,  1909. 

§  1738.    ESTABLISHMENT  OF  COUNTY  HIGH  SCHOOLS.    Whenever  a 

petition,  signed  by  fifty  or  more  qualified  electors  and  taxpayers  of  any  county, 
is  presented  to  the  board  of  supervisors  thereof,  asking  for  the  establishment 
of  a  county  high-school  district  in  such  county,  the  board  of  supervisors  must 
submit  the  question  of  establishing  a  county  high-school  district  in  said  county 
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to  the  qualified  electors  thereof,  at  the  next  general  election  held  therein,  or 
a  special  election  to  be  called  by  the  board  for  that  purpose. 

[Election.]  If  a  special  election  is  called,  notice  thereof  must  be  given  by 
publication  in  some  newspaper  of  general  circulation  published  in  the  county, 
for  at  least  two  weeks  before  the  election,  or  if  there  is  no  such  newspaper,  by 
posting  the  same  conspicuously  in  five  public  places  in  the  county,  at  least  two 
weeks  before  the  election. 

[Ballot.]  The  ballots  used  at  such  election  shall  contain  the  words  "County 
high-school  district — Yes,"  and  "County  high-school  district — No,"  and  voters 
shall  express  their  choice  by  marking  a  cross  with  pencil,  ink  or  rubber  stamp 
after  the  answer  they  desire  to  give.  Said  special  election  shall  be  conducted 
in  the  manner  prescribed  by  this  code  for  conducting  special  elections.  The 
electors  of  any  high-school  district  existing  in  such  county  at  the  time  of  the 
submission  of  said  proposition,  shall  be  excluded  from  voting  upon  said  proposi- 
tion, unless,  in  addition  to  the  petition  above  mentioned,  there  was  also  pre- 
sented to  said  board  of  supervisors  the  petition  of  two-thirds  of  the  qualified 
electors  residing  in  such  high-school  district,  or  in  case  of  a  union  high-school 
district,  the  petition  of  two-thirds  of  the  qualified  electors  residing  in  each 
school  district  composing  the  union  high-school  district ;  in  which  case  the  elec- 
tors of  the  high-school  district  or  districts  from  which  such  petitions  are 
presented,  shall  also  be  entitled  to  vote  upon  said  proposition.  If  a  majority 
of  all  votes  cast  upon  the  question  of  establishing  a  county  high-school  district 
are  in  the  affirmative,  the  board  of  supervisors  shall  make  an  order  declaring 
the  county  high-school  district  established  and  shall  also  declare  the  high- 
school  district  or  districts  which  participated  in  such  election,  upon  the  petitions 
hereinbefore  required,  to  be  lapsed,  and  the  property  of  such  lapsed  high- 
school  district  shall  be  held  or  sold  by  the  board  of  supervisors  for  the  benefit 
of  the  county  high-school  district.  The  order  of  the  board  in  regard  to  such 
lapsed  districts  shall  be  entered  by  the  county  clerk  in  his  record  of  high- 
school  districts. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  484; 
amended  April  21,  1913,  Stats,  and  Amdts.  1913,  p.  41.  In  effect  August 
10,  1913. 

§1739.  TRUSTEES  OF  COUNTY  HIGH-SCHOOL  DISTRICTS.  When  a 
county  high-school  district  is  established  in  any  county,  the  county  board  of 
education  shall  be  trustees  of  such  county  high-school  district  and  have  control 
thereof,  and  shall  have  the  same  power  and  duties  in  regard  thereto,  as  high- 
school  boards  of  other  high-school  districts.  All  property  required  by  them 
for  the  use  of  the  high-school  district  shall  be  taken  in  the  name  of  the  county 
and  shall  be  disposed  of  only  upon  order  of  the  board  of  supervisors  made  upon 
recommendation  of  the  county  board  of  education. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  485; 
amended  April  21,  1913,  Stats,  and  Amdts.  1913,  p.  42.  In  effect  August 
10,  1913. 

§  1739a.    FORMATION  OF  NEW  UNION  HIGH-SCHOOL  DISTRICTS. 

Whenever  one  or  more  city,  district  or  union  high-school  districts  have  been 

organized  in  any  county  maintaining  one  or  more  county  high  schools,  all  com- 
es? 


11740  MEETINGS  OF  HIGH-SCHOOL  BOARDS— WHEN  HELD.        [Ft.  HI,  Tit.  m. 

mon  school  districts  not  included  in  any  city,  district,  union  or  joint  union  high- 
school  district  shall  constitute  a  union  high-school  district,  and  shall  be  gov- 
erned by  a  high-school  board  elected  according  to  the  provisions  of  sections 
seventeen  hundred  thirty  and  seventeen  hundred  thirty-one  of  the  Political 
Code;  provided  that  in  any  county  maintaining  two  or  more  county  high 
schools,  the  board  of  supervisors,  at  the  next  regular  meeting  after  this  act 
takes  effect,  shall  organize  all  common-school  districts  not  included  in  any 
city,  district,  union  or  joint  union  high-school  district,  into  as  many  union 
high-school  districts  as  there  are  county  high  schools  maintained  in  such 
county ; 

[Funds.]  And  provided,  further,  that  all  funds  standing  to  the  credit  of 
the  county  high-school  district  at  the  time  of  the  reorganization  herein  pro- 
vided for,  or  that  may  be  credited  to  such  district  during  the  current  fiscal 
year,  shall  be  apportioned  by  the  county  superintendent  of  schools  to  the  union 
high-school  district  or  districts  in  the  following  manner:  If  only  one  union 
high-school  district  is  formed  out  of  the  territory  not  included  in  any  city,  dis- 
trict, union  or  joint  union  high-school  district,  the  county  superintendent  shall 
apportion  the  entire  amount  to  the  union  high-school  district  so  formed.  If 
two  or  more  union  high-school  districts  are  formed  out  of  such  territory,  he  shall 
apportion  one-third  of  the  entire  amount  among  the  union  high-school  districts 
so  formed,  irrespective  of  the  number  of  pupils  enrolled  or  in  average  daily 
attendance  therein ;  the  remaining  two-thirds  he  shall  apportion  among  such 
schools  pro  rata  upon  the  basis  of  average  daily  attendance  during  the  preceding 
school  year,  as  shown  by  the  last  official  annual  reports  of  the  principals  on 
file  in  the  office  of  the  county  superintendent  of  schools.  Prom  and  after  the 
organization  of  the  first  high-school  board  in  any  union  high-school  district 
formed  as  hereinbefore  provided,  all  property  belonging  to  the  county  high- 
school  district,  and  located  in  such  union  high-school  district,  shall  be  and 
become  the  property  of  the  union  high-school  district  so  formed. 

History:    Enactment  approved  May  24,  1915,  Stats,  and  Amdts.  1915, 
p.  813.    In  effect  August  8,  1915. 

§1740.  MEETINGS  OF  HIGH-SCHOOL  BOARDS.  District,  union  and 
joint  union  high-school  board  [s]  shall  meet  on  the  first  Saturday  in  May  of 
each  year  at  twelve  o'clock  m.,  and  organize  by  electing  a  president  from  their 
own  number,  and  a  clerk.  Every  high-school  board  shall  hold  regular  monthly 
meetings  at  such  times  as  may  be  provided  in  the  rules  and  regulations  adopted 
by  them  for  their  own  government;  provided,  that  in  union  or  joint  union 
high-school  districts  the  regular  meetings  as  above  provided  may  be  quarterly. 
Special  meetings  may  be  held  at  the  call  of  the  president  of  the  board.  Upon  the 
request,  in  writing,  signed  by  a  majority  of  any  board,  the  president  of  said 
board  shall  call  a  meeting  thereof.  Of  all  special  meetings  of  any  board  the 
members  thereof  shall  have  at  least  two  days'  notice,  issued  and  served  by  the 
clerk  thereof.  At  special  meetings  no  business  shall  be  transacted  other  than 
that  specified  in  the  call  therefor. 

{Where  held.]  All  meetings  of  the  high-school  board  shall  be  held  at  (he 
high-school  building;  provided,  that  if  no  high-school  building  exists  in  the 
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high-school  district,  or  if  the  high-school  district  consists  of  a  single  city,  town 
or  school  district,  the  high-school  board  may  meet  at  such  place  in  the  high- 
school  district  as  it  may  by  resolution  determine. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  485; 
amended  April  25,  1913,  Stats,  and  Amdts.  1913,  p.  93.  In  effect  August 
10,  1913. 

§1741.  POWERS  AND  DUTIES  OF  HIGH-SCHOOL  BOARDS.  Except  aa 
in  this  article,  or  in  article  XV  of  this  chapter,  otherwise  provided,  the  powers 
and  duties  of  high-school  boards  shall  be  such  as  are  now  or  may  hereafter 
be  assigned  by  law  to  boards  of  education  or  boards  of  school  trustees  in 
school  districts. 

[Location  for  school.]  The  high-school  board  shall,  at  any  time  after  its 
organization,  have  power  to  make  arrangements  for  the  temporary  location 
of  the  high  school,  and  if  satisfactory  quarters  in  a  suitable  location  are  offered 
or  can  be  procured  for  a  consideration,  or  at  a  rental  which  would  make  it 
advisable  to  accept  the  same,  they  shall  have  the  power  to  secure  or  lease 
such  quarters  for  a  period  not  to  exceed  three  years.  At  the  expiration  of  such 
lease  or  other  arrangement  they  shall  have  the  same  power  to  make  another 
lease  or  other  arrangement  for  the  same  or  different  quarters,  for  a  period  not 
exceeding  three  years. 

[Booms  in  school  building,  preference.]  If  rooms  can  be  obtained  in  a  public 
school  building  in  the  place  where  the  high  school  is  temporarily  located,  on 
reasonable  terms,  such  rooms  shall  be  given  the  preference. 

[Transportation  of  pupils.]  The  high-school  board  of  any  county,  union  or 
joint  union  high-school  district  may  provide,  in  such  manner  as  they  deem 
best,  for  the  transportation  to  and  from  the  high  school  of  such  pupils  thereof 
as  such  board  find  to  be  in  need  of  such  transportation ;  and  the  cost  of  such 
transportation  shall  be  deemed  a  part  of  the  cost  of  maitnining  the  high  school 
and  paid  accordingly ;  provided,  that  all  contracts  or  other  provision  for  such 
transportation  shall  before  the  same  become  effective,  be  approved  by  the 
superintendent  of  schools  who  has  jurisdiction  over  such  high-school  district. 

{Board  may  contract  with  county  free  library  for  service.]  The  high-school 
board  of  any  high-school  district  lying  wholly  or  partly  within  a  county  main- 
taining a  county  free  library  shall  have  power  to  enter  into  a  contract  or  agree- 
ment with  the  board  of  supervisors  of  said  county,  whereby  said  high-school 
district  may  secure  the  advantages  of  said  county  free  library  upon  such  terms 
and  conditions  as  may  be  fixed  in  said  contract  or  agreement. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  486; 
amended  March  13,  1911,  Stats,  and  Amdts.  1911,  p.  346;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  769.    In  effect  August  8,  1915. 

As  to  f«wer  of  aefcool  board  to  condenm  land  for  rymaaaftum,  see,  ante,  f  1610,  snbd.  I, 
and  note. 

§  1742.  LOCATION  OF  HIGH  SCHOOL  [IN  NEW  DISTRICT.]  When  the 
money  for  the  purchase  of  a  site  for  a  high  school  in  any  newly  formed  high- 
school  district  has  been  provided  and  is  in  the  county  treasury  the  superin- 
tendent of  schools  who  has  jurisdiction  over  said  high-school  district  shall  at 
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once  call  a  meeting  of  the  high-school  board  in  the  same  manner  as  he  called 
the  first  meeting  of  said  board  for  organization,  for  the  purpose  of  making  a 
permanent  location  of  the  high  school.  If  at  such  meeting  the  members  of  the 
high-school  board  fail  to  agree  unanimously  upon  the  locati6n  for  the  high- 
school,  they  shall  propose,  in  writing,  to  the  superintendent  of  schools  and 
shall  transmit  to  his  office  within  ten  days  the  names  of  the  locations  which  they 
favor.  Within  twenty  days  after  receiving  such  proposals  the  superintendent  of 
schools  shall  call  an  election  in  the  same  manner  as  the  election  for  the  forma- 
tion of  the  district,  to  determine  the  location  of  the  high  school.  At  such  elec- 
tion only  such  sites  as  have  been  named  by  the  members  of  the  high-school 
board,  and  certified  to  the  superintendent  of  schools  shall  be  voted  upon.  Any 
form  of  ballot  by  which  the  voter  signifies  his  choice  of  location  shall  be 
allowed.  The  result  of  said  election  shall  be  determined  and  certified  to  the 
superintendent  of  schools  as  provided  in  case  of  the  election  for  the  formation 
of  the  district. 

[Change  of  location.]  The  location  which  receives  the  largest  number  of 
votes  shall  be  chosen  as  the  location  of  the  high  school.  With  the  following 
exception,  no  change  of  location  of  any  high  school  when  once  established,  shall 
be  made  except  upon  a  petition  to  the  superintendent  of  schools  who  has  juris- 
diction of  the  high-school  district,  signed  by  two-thirds  of  the  heads  of  families 
of  the  high-school  district,  and  then  only  upon  the  affirmative  votes  of  two- 
thirds  of  the  qualified  electors  of  the  high-school  district  voting  at  an  election 
called  by  the  superintendent  of  schools,  for  that  purpose.  Such  election  shall 
be  called  and  held,  and  the  returns  thereof  made  to  the  superintendent  of 
schools,  in  the  same  manner  as  in  the  case  of  the  election  for  the  formation 
of  the  district;  provided,  however,  that  when  any  location  has  been  once  estab- 
lished in  any  of  said  districts,  and  said  location  lies  within  the  corporate  limits 
of  any  incorporated  city  or  town,  any  change  of  location  within  the  corporate 
limits  of  said  city  or  town  may  be  made  upon  any  such  change  of  location 
receiving  the  vote  of  the  majority  of  the  board  of  trustees  of  any  such  district 
whenever  a  new  building  is  to  be  erected. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  486; 
amendment  approved  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1086. 
In  effect  July  27,  1919. 


LOCATION  OF  HIGH  SCHOOLS. 

1.  Constitutionality  of  section — Not  local  or 

special  law. 

2.  Removal  of  high  school — Power  of  board. 

1.  Constitutionality  of  section— Not  lo- 
cal or  Hpeclal  law. — The  above  section  does 
not  violate  the  constitutional  prohibition  as 
to  the  passage  of  local  or  special  acts,  and 
the  authority  given  to  remove  high  schools 


in  Incorporated  cities  is  a  reasonable  one. 
— Lawson  v.  Turlock  High-School  Dist.,  — 
Cal.  App.  — ,  190  Pac.  1055. 

2*  Removal  of  atfffc  aekool— Power  «f 
board. — Under  the  above  section  the  board 
of  trustees  of  a  school  district  are  em- 
powered to  change  the  location  of  a  high 
school  in  an  incorporated  city. — Lawson  v. 
Turlock  Union  High-School  Dist.,  —  Cal. 
App.  — ,   190  Pac.   1056. 


§  1743.  PRINCIPAL  OF  HIGH  SCHOOL  MAY  ACT  AS  PRINCIPAL  OF 
ELEMENTARY  SCHOOL.  The  principal  of  any  high  school  may  act  as  prin- 
cipal of  any  elementary  school  situated  in  said  high-school  district;  or  as  super- 
vising principal  of  two  or  more  elementary  schools  situated  within  said  high- 
school  district,  without  regard  to  the  number  of  teachers  employed  in  each  of 
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said  elementary  schools,  if  so  desired  by  the  trustees  of  said  elementary  school 
district  or  districts  and  the  high-school  board  of  trustees ;  provided,  that  said 
high-school  principal  shall  not  enter  into  any  contract  to  render  such  service 
to  any  elementary  school  except  the  one  in  the  district  in  which  the  high  school 
is  located  without  the  approval  of  the  county  superintendent  of  schools. 

[Annual  report  of  principal.]  The  principal  of  every  high  school  shall 
annually,  at  the  close  of  the  term  and  prior  to  receiving  his  last  month's 
salary  and  as  a  prerequisite  for  such  salary,  make  out  under  oath  and  deliver 
to  the  superintendent  of  schools  of  each  county  in  which  any  part  of  his  high- 
school  district  is  situated,  a  full  and  complete  report  of  said  high  school  for  the 
entire  term  or  school  year.  Such  report  shall  show  the  total  number  of  pupils 
enrolled  during  the  year,  the  average  daily  attendance,  the  number  of  teachers 
regularly  employed,  the  total  number  of  new  pupils  enrolled  during  the  year, 
the  names  of  all  pupils  residing  in  elementary  school  districts  not  embraced 
in  any  high-school  district,  and  attending  such  high  school,  such  names  being 
segregated  according  to  the  districts  in  which  such  pupils  reside,  and  such  other 
information  as  may  be  required  by  the  superintendent  of  public  instruction 
or  the  county  superintendent  of  schools. 

The  said  report  shall  be  made  upon  blanks  furnished  by  said  superintendent 
of  public  instruction,  as  other  school  report  blanks  are  furnished,  and  in  the 
case  of  a  joint  union  high-school  district  the  statistics  of  attendance  and  other 
data  for  each  county  separately  shall  be  given  in  said  report. 

[Report  of  text-books.]  The  principal  of  every  high  school,  shall,  annually, 
during  the  month  of  October,  make  out  under  oath  and  deliver  to  the  state 
board  of  education,  and  to  the  county  superintendent  of  schools  a  full  and 
complete  report  of  text-books  then  in  use  in  such  high  sehool,  the  courses  of 
study  offered,  the  requirements  for  graduation,  the  names  of  teachers  employed, 
the  subject  taught  by  each  teacher,  the  grade  of  certificate  held  by  each,  and 
the  salary  paid  to  each,  and  such  other  information  as  may  be  required  by  the 
state  board  of  education. 

[Failure  to  file  report.]    If  such  report  is  not  filed  with  the  state  board  of 

education,  on  or  before  October  thirty-first,  the  state  board  of  education  shall 

notify  the  county  superintendent  of  schools  having  jurisdiction  of  the  high 

school  failing  to  report,  and  it  shall  thereupon  be  the  duty  of  such  county 

superintendent  of  schools  to  withhold  the  salary  of  the  principal  of  such  high 

school  until  he  has  been  notified  by  the  state  board  of  education  that  such 

report  has  been  filed  as  required  by  this  section. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  487;  amendment  approved  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1327;  May  21,  1919,  Stats,  and  Amdts.  1919,  p.  806.  In  effect  July 
22,  1919. 

§  1743a.    REPORT  OF  HIGH-SCHOOL  PRINCIPAL.     [Repealed] 

History:  Enactment  approved  May  22,  1915,  Stats,  and  Amdts.  1915, 
p.  770;  repealed  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1328.  In 
effect  July  28,  1917. 
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§1744.  REPORT  OF  SUPERINTENDENT  OF  SCHOOLS  ON  HIGH 
SCHOOLS.  Every  superintendent  of  schools  who  has  jurisdiction  over  a  high- 
school  district  or  in  whose  county  there  is  a  county  high  school  shall  annually, 
at  the  time '  required  for  making  reports  of  primary  and  grammar  schools, 
make  report  under  oath  to  the  superintendent  of  public  instruction,  showing 
the  number  of  pupils  enrolled,  average  daily  attendance,  number  of  teachers 
regularly  employed,  whether  the  text-books  used  therein  conform  to  the 
list  adopted  by  the  high-school  board  of  trustees  as  required  by  section  seven- 
teen hundred  fifty  and  such  other  information  regarding  the  high  schools  of 
his  county,  or  over  which  he  has  jurisdiction  as  he  may  deem  proper,  or  as 
may  be  required  by  the  superintendent  of  public  instruction;  said  report  to 
be  made  upon  blanks  furnished  by  the  superintendent  of  public  instruction. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  488. 
In  effect  on  the  first  day  of  July,  1909; 

§  1745.  ISSUANCE  OF  BONDS  OF  HIGH-SCHOOL  DISTRICTS.  ELEC- 
TION FOB.  The  high-school  board  of  any  high-school  district  may,  when  in 
its  judgment  it  is  advisable,  and  must  upon  a  petition  of  the  majority  of  the 
heads  of  families  residing  in  such  high-school  district,  call  an  election  and  sub- 
mit to  the  electors  of  the  high-school  district  the  question  whether  the  bonds 
of  such  high-school  district  shall  be  issued  and  sold  for  the  purpose  of  raising 
money  for  purchasing  high-school  lots,  for  building  or  purchasing  one  or 
more  high-school  buildings  or  making  alterations  or  additions  to  the  high-school 
building  or  buildings,  for  repairing,  restoring  or  rebuilding  any  high-school 
building  damaged,  injured  or  destroyed  by  fire  or  other  public  calamity,  for 
insuring  high-school  buildings,  for  supplying  high-school  buildings  with  furni- 
ture or  necessary  apparatus,  for  improving  the  grounds,  for  liquidating  any 
indebtedness  already  incurred  for  said  purposes,  or  for  refunding  any  out- 
standing valid  indebtedness  of  such  district,  evidenced  by  bonds  or  warrants 
thereof.  Any  one  or  more  or  all  of  said  purposes,  except  that  of  refunding 
any  outstanding  valid  indebtedness  of  such  district,  evidenced  by  bonds  or 
warrants  thereof,  may  by  order  of  said  board,  entered  in  its  minutes,  be  united 
and  voted  upon  as  one  single  proposition. 

[Notices;  posting,  publication,  contents.]  Such  election  must  be  called  by 
posting  notices,  signed  by  a  majority  of  the  high-school  board,  in  at  least  three 
public  places  in  the  high-school  district,  not  less  than  twenty  days  before  the 
election ;  and  if  there  is  a  newspaper  of  general  circulation  published  in  any 
county  in  which  any  part  of  said  district  is  situated,  by  publishing  such  notice 
therein  not  less  than  once  a  week  for  three  successive  weeks.  The  first  publica- 
tion of  said  notice  shall  be  not  less  than  twenty-one  days  before  such  election. 
Such  notice  must  contain  :  The  time  and  place,  or  places,  of  holding  such  elec- 
tion; the  names  of  the  inspectors  and  judges  to  conduct  the  same;  the  hours 
during  the  day  in  which  the  polls  will  be  open;  the  purposes  for  which  the 
bonds  are  to  be  issued;  the  amount  of  bonds  and  the  denomination  thereof, 
which  shall  not  be  more  than  one  thousand  dollars  or  less  than  one  hundred 
dollars;  the  rate  of  interest,  not  exceeding  six  per  cent  per  annum,  payable 
annually  or  semi-annually ;  and  the  number  of  years,  not  exceeding  forty,  the 
whole  or  any  part  of  said  bonds  are  to  run. 
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[How  conducted.  Ballots.]  Such  election  shall  be  conducted  in  conformity 
with  the  provisions  of  sections  one  thousand  five  hundred  and  ninety-six,  one 
thousand  five  hundred  and  ninety-seven,  one  thousand  five  hundred  and  ninety- 
eight,  one  thousand  five  hundred  and  ninety-nine,  one  thousand  six  hundred, 
and  one  thousand  six  hundred  and  one  of  this  code,  and  the  words  to  appear 
upon  the  ballots  shall  be  ' 'High-school  bonds— Yes"  and  "High-school  bonds— 
No"  or  words  of  similar  import.  Electors  voting  at  such  elections  shall  mark 
a  cross  with  pencil,  ink  or  rubber  stamp,  after  the  answer  they  desire  to  give. 

[Canvass  of  returns.]    On  the  seventh  day  after  said  election  at  one  o'clock 

p.  m.  if  the  returns  have  all  been  made  to  the  high-school  board  of  .such  high- 

sehool  district,  such  high-school  board  must  meet  and  canvass  said  returns. 

If  all  the  returns  have  not  then  been  received,  the  board  must  adjourn  from 

day  to  day  until  said  returns  are  all  received,  and  must  then  proceed  to  canvass 

the  same.    The  canvass  may  be  continued  from  day  to  day  until  completed. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  488; 
amended  June  13,  1913,  Stats,  and  Amdts.  1913,  p.  772.  In  effect  August 
10,  1913. 

ELECTION  FOR  SCHOOL  BONDS.  payers,   but   by  the   repeal   of   that  section 

1.  Notice  of  election — Omitting  time  of  pay-      and   the   enactment  of  this   section   in   the 

ment  of  interest.  same  year  that  discretion  was  reserved   to 

2.  Prior  to  repeal  of  section  1670  in  1909.  the    Pe°Ple    themselves,    and    the    express 

r  powers  heretofore  reposed  in  the  board  of 
1.  Notice  of  election^— Omittlngr  time  of  supervisors,  as  the  agents  of  the  people, 
payment  of  Interest  on  the  bonds,  that  is,  were  withdrawn  from  the  agent,  and  placed 
whether  annually  or  semi-annually,  and  \n  the  provisions  of  this  section  relative  to 
providing  only  that  they  shall  bear  Interest  the  notice  of  election,  indicating  that  it 
at  a  certain  rate,  is  fatally  defective,  and  waa  the  legislative  intent  that  the  people 
can  not  be  cured  by  any  action  of  the  board  themselves,  who  bear  the  burden  of  the 
of  supervisors  in  fixing  the  times  for  the  taxation,  should  In  the  first  Instance  ex- 
payments  of  interest. — Hollywood  Union  press  the  character  and  the  extent  of  the 
High-School  District  v.  Keyes,  12  Cal.  App.  obligation  which  they  are  imposing  upon 
172,  174,  107  Pac.  129.  themselves,  whether  it  applies  to  the  de- 
1>  Prior  to  repeal  of  section  1670  In  1909,  'nomination,  rate  of  Interest,  time,  or  pay- 
the  fixing  of  the  maturity  of  the  interest  ment  of  the  bond. — Hollywood  Union  High- 
was  delegated  to  the  board  of  supervisors,  School  District  v.  Keyes,  12  Cal.  App.  172, 
and  their  determination  would  bind  the  tax-  173,  107  Pac.  129. 

§1746.  SAME.  WHEN  TWO-THIRDS  FAVOR  BONDS.  If  it  appears 
that  two-thirds  of  the  votes  cast  at  said  election  were  cast  in  favor  of  issuing 
such  bonds,  then  such  high-school  board  shall  cause  an  entry  of  that  fact  to  be 
made  upon  its  minutes,  and  shall  certify  to  the  board  of  supervisors  of  the 
county  whose  superintendent  of  schools  has  jurisdiction  of  said  high-school 
district  all  of  the  proceedings  had  in  the  premises,  and  thereupon  said  board  of 
supervisors  shall  be  and  it  is  hereby  authorized  and  directed  to  issue  the  bonds 
or  such  high-school  district,  in  accordance  with  such  proceedings,  payable 
out  of  the  interest  and  sinking  fund  of  such  high-school  district,  naming  the 
*ame; 

[Limit  on  amount  of  bonds.]  provided,  that  the  total  amount  of  bonds  so 

issued  shall  not  exceed  five  per  cent  of  the  taxable  property  of  the  high-school 

district  as  shown  by  the  last  equalized  assessment  of  the  county  or  counties  in 

which  such  district  is  located.    The  board  of  supervisors,  by  an  order  entered 

upon  its  minutes,  shall  prescribe  the  form  of  said  bonds  and  of  the  interest 

coupons  attached  thereto,  if  any,  and  must  fix  the  time  when  the  whole  or  any 
Pol.  o. 


B§  1748, 1740  CANCELATION  OF  BONDS— ISSUANCE  OF  BONDS.  [Pt.  m,  Tit  m. 

§1748.  CANCELATION  OF  BONDS.  Whenever  any  bonds  authorized 
under  the  provisions  of  sections  seventeen  hundred  forty-five  and  seventeen 
hundred  forty-six  shall  remain  unsold  for  the  period  of  six  months  after  having 
been  offered  for  sale  in  the  manner  prescribed  by  the  board  of  supervisors, 
the  high-school  board  of  the  high-school  district,  for  and  on  account  of  which 
such  bonds  were  issued,  may  petition  the  board  of  supervisors  to  whom  the 
proceedings  were  certified  to  cause  such  unsold  bonds  to  be  withdrawn  from 
the  market  and  canceled.  Upon  receiving  such  petition,  signed  by  a  majority 
of  the  members  of  said  high-school  board,  the  said  board  of  supervisors  shall 
fix  a  time  for  hearing  the  same,  which  shall  not  be  more  than  thirty  days  there- 
after, and  shall  cause  a  notice,  stating  the  time  and  place  of  hearing,  and  the 
object  of  the  petition  in  general  terms,  to  be  published  for  ten  days  prior  to 
the  day  of  hearing,  in  some  newspaper  published  in  said  high-school  district, 
if  there  is  one,  and  if  there  is  no  newspaper  published  in  said  high-school  dis- 
trict, then  in  a  newspaper  published  at  the  county  seat  of  the  county.  At 
the  time  and  place  designated  in  the  notice  for  hearing  said  petition,  or  at  any 
subsequent  time  to  which  said  hearing  may  be  postponed,  the  said  board  of 
supervisors  shall  hear  any  reasons  that  may  be  submitted  for  or  against  the 
granting  of  the  petition,  and  if  said  board  shall  deem  it  for  the  best  interests 
of  the  high-school  district  named  in  the  petition,  that  such  unsold  bonds  be 
canceled,  said  board  shall  make  and  enter  an  order  in  the  minutes  of  its 
proceedings  that  said  unsold  bonds  be  canceled ;  and  thereupon  said  bonds  and 
the  vote  by  which  they  were  authorized  to  be  issued  shall  cease  to  be  of  any 
validity  whatever. 

History:    Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  491.    In 
effect  on  the  first  day  of  July,  1909. 

■ 

§1749.  ISSUANCE  OF  BONDS  FOR  COUNTY  HIGH  SCHOOLS.  In  coun- 
ties where  a  county  high-school  district  has  been  established  under  the  pro- 
visions of  this  article,  the  board  of  trustees  thereof  may,  when  in  their  judg- 
ment it  is  advisable,  and  must,  upon  a  petition  of  a  majority  of  the  qualified 
electors  of  said  district,  call  an  election  and  submit  to  the  electors  of  said 
district  the  question  whether  the  bonds  of  such  district  shall  be  issued  and 
sold  for  the  purpose  of  raising  money  for  purchasing  high-school  lots,  for 
building  or  purchasing  one  or  more  high-sehool  buildings,  or  making  alterations 
or  additions  to  high-school  buildings,  for  repairing,  restoring  or  rebuilding  any 
high-school  building  damaged,  injured  or  destroyed  by  fire  or  other  public 
calamity,  for  insuring  high-school  buildings,  for  supplying  high-school  build- 
ings with  furniture  and  necessary  apparatus,  for  improving  the  grounds,  or 
for  any  or  all  of  said  purposes.  The  conduct  of  said  election  and  the  issue,  sale 
and  payment  of  said  bonds  and  the  levy  and  collection  of  taxes  for  the  payment 
of  principal  and  interest  thereon,  shall  be  in  the  manner  prescribed  for  the 
issuance  of  bonds  of  other  high-school  districts.  In  case  the  qualified  electors 
of  any  county  deem  it  expedient  to  establish  and  maintain  more  than  one  county 
high-school,  then  such  additional  school  or  schools  may  be  established  and 
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maintained  in  the  manner  prescribed  in  this  article  for  establishing  and  main- 
taining a  county  high  school. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  492; 
amended  April  21,  1913,  Stats,  and  Amdts.  1913,  p.  43.  In  effect  August 
10,  1913. 

§  1750.  COURSES  OF  STUDY.  The  course  or  courses  of  study  for  every 
high  school  shall  be  prepared  under  the  direction  of  the  high-school  board 
having  control  thereof,  and  shall  be  subject  to  the  approval  of  the  state 
board  of  education.  Said  course  or  courses  of  study  shall  embrace  a  period 
of  not  less  than  four  years,  and  except  in  high  schools  offering  only  commercial 
or  other  vocational  courses,  there  shall  be  prescribed  at  least  one  course  of 
Rtndy  that  will  prepare  graduates  therein  for  admission  into  the  state  university. 
Every  high-school  course  of  study  may  include  training  in  athletics,  military 
drill  and  tactics,  manual  training,  domestic  science  and  art,  agriculture,  horti- 
culture, dairying  or  other  vocational  work,  for  which  credit  may  be  given  as 
a  part  of  said  high-school  work,  and  instruction  therein  shall  be  given  at  such 
times  and  in  such  manner  as  said  high-school  board  shall  determine. 

{Adoption  of  text-books.]  The  high-school  board  of  each  district  which  has 
not  already  done  so,  shall  adopt  text-books  for  use  in  such  high-school  district, 
from  a  list  prescribed  by  the  state  board  of  education,  and  the  clerk  or  secre- 
tary of  said  board  shall,  annually,  during  the  month  of  October,  certify  to  the 
state  board  of  education  a  list  of  all  text-books  so  adopted  by  said  board  during 
the  previous  year.  The  order  of  adoption  shall  be  entered  on  the  minutes  of 
the  board,  and  no  text-book  so  adopted  shall  be  changed  for  the  term  of  four 
years  after  adoption ;  provided,  that  a  high-school  board  may  continue  the  use 
of  a  text-book  after  .the  expiration  of  such  term  of  four  years  until  such  time 
as  it  sees  fit  to  change  such  text-book,  or  until  such  time  as  said  text-book 
shall  be  stricken  from  the  list  of  text-books  prescribed  by  the  state  board  of 
education.  This  section  shall  not  be  construed  to  forbid  the  adoption  of  an 
additional  text-book  in  any  subject  when  the  text-book  in  such  subject  has  been 
completed. 

[Penalty  for  neglect.]  Upon  satisfactory  evidence  being  shown  to  the  super- 
intendent of  public  instruction  that  the  high-school  board  of  any  high-school 
district  has  neglected  or  refused  to  establish  only  such  courses  of  study  as 
have  been  approved  by  the  state  board  of  education,  or  to  comply  with  any  of 
the  other  provisions  of  this  section,  it  shall  be  the  duty  of  such  superintendent  of 
public  instruction  to  withhold  from  such  high-school  distriet,  all  apportion- 
ments from  the  state  high-school  fund,  until  said  high-school  board  shall  fully 
comply  with  the  provisions  of  this  section. 

[Post-graduate  courses.]  The  high-school  board  of  any  high-school  district, 
or  trustees  of  any  county  high  school,  may  prescribe  post-graduate  courses  of 
study  for  the  graduates  of  such  high  school,  or  other  high  schools,  which  course 
of  study  shall  approximate  the  studies  prescribed  in  the  first  two  years  of 
university  courses.  The  high-school  board  of  any  high-school  district,  or 
trustees  of  any  high  school  wherein  such  post-graduate  course  [s]  of  study  are 
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taught,  may  charge  tuition  for  pupils  living  without  the  boundaries  of  the 

district  or  county  wherein  such  courses  of  study  are  taught. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  492; 
amended  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1259;  June  1,  1915, 
Stats,  and  Amdts.  1915,  p.  1054.    In  effect  August  8,  1915. 


A»  to  power  of  oehool  fcoart  to  condemm  land  for  stmbmIui,  see,  ante,  §  1610,  subd.  6, 
and  note. 

§  1750a.  INTERMEDIATE  SCHOOL  CO UESES:  ELECTION.  The  high- 
school  board  of  any  high-school  district  or  the  trustees  of  any  county  high- 
school,  may  prescribe  intermediate  school  courses,  and  admit  thereto  pupils  who 
have  completed  the  sixth  year  of  the  elementary  school;  provided,  that  no  inter- 
mediate school  course  shall  be  prescribed  in  any  county,  union  or  joint  union 
high-school  district,  unless  a  majority  of  the  trustees  of  the  elementary  school 
districts  comprising  such  high-school  district  shall  approve  the  organization  of 
such  course  in  writing,  and  shall  file  a  statement  of  such  approval  with  the 
high-school  board,  or  unless,  at  an  election  called  for  that  purpose  in  the  same 
manner  as  the  election  for  the  formation  of  the  high-school  district,  a  majority 
of  the  qualified  electors  voting  thereat  shall  vote  in  favor  of  such  intermediate 
school  course. 

The  ballots  used  at  such  election  shall  contain  the  words  "Intermediate 
school  course — Yes"  and  "Intermediate  sehool  course — No."  The  result  of 
said  election  shall  be  determined  and  certified  to  the  superintendent  of  schools 
as  provided  in  case  of  the  election  for  the  formation  of  the  district.  The  first 
two  years  of  such  intermediate  school  course  shall  include  instruction  in  the 
school  studies  generally  taught  in  the  seventh  and  eighth  grades  of  the  elemen- 
tary school,  and  may  include  such  other  studies,  including  secondary,  voca- 
tional  and  industrial  subjects,  as  said  high-school  board  may  prescribe. 

[Daily  attendance.]  The  average  daily  attendance  of  all  pupils  from  each 
district,  enrolled  in  the  first  two  years  of  such  intermediate  school  course,  shall 
be  kept  separate  and  shall  be  credited  to  the  common  school  district  in  which 
the  various  pupils  reside ;  provided,  that  when  any  intermediate  school  course 
is  first  established  under  the  provisions  of  this  section,  the  course  of  study 
therefor  shall  be  adopted  between  the  first  day  of  July  and  the  date  of  the  open- 
ing of  school  for  the  current  school  year. 

[Lapsing  of  course.]  Whenever  the  average  daily  attendance  of  pupils 
enrolled  in  the  first  two  years  of  the  intermediate  school  course  of  a  district  is 
less  than  twenty-five  for  any  school  year,  such  intermediate  school  course  shall 
be  deemed  to  have  lapsed. 

[Estimated  expenses.]     The  high-school  board  of  any  high-school  district 

maintaining  an  intermediate  school  course,  may  include  in  the  annual  estimate 

of  expenses  of  such  high-school  district  filed  with  the  county  superintendent  of 

schools  in  accordance  with  the  provisions  of  this  code,  the  estimated  expenses 

for  maintaining  such  intermediate  school  course. 

History:  Enactment  approved  April  23,  1915,  Stats,  and  Amdts.  1916, 
p.  113;  amended  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1328.  In 
effect  July  28,  1917. 
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§  1760b.  JUNIOR  COLLEGE  COURSES.  The  high-school  board  of  any 
high-school  district  having  an  assessed  valuation  of  three  million  dollars  or 
more,  may  prescribe  junior  college  courses  of  study,  including  not  more  than 
two  years  of  work,  and  admit  thereto  the  graduates  of  such  high  school,  the 
graduates  of  other  high  schools  and  such  other  candidates  for  admission  who 
are  at  least  twenty-one  years  of  age,  and  are  recommended  for  admission  by  the 
principal  of  the  high  school  maintaining  such  junior  college  courses.  Junior 
college  courses  of  study  may  include  such  studies  as  are  required  for  the  junior 
certificate  at  the  University  of  California,  and  such  other  courses  of  training  in 
the  mechanical  and  industrial  arts,  household  economy,  agriculture,  civic  edu- 
cation and  commerce  as  the  high-school  board  may  deem  it  advisable  to 
establish. 

[Regulations.]  The  high-school  board  shall  adopt  regulations  governing  the 
organization  of  such  courses  of  study  and  shall  prescribe  requirements  for 
graduation  from  such  courses ; 

[Requirements  for  graduation.]  provided,  that  the  minimum  requirement 
for  graduation  from  junior  college  courses  of  study  shall  be  at  least  sixty 
credit-hours  of  work.  A  credit-hour  is  hereby  defined  as  approximately  three 
hours  of  recitation,  study  and  laboratory  work  per  week  carried  through  one 
half-year. 

[Courses  of  study.]  Courses  of  study  organized  under  the  provisions  of  this 
section  may  be  offered  in  any  or  all  day  and  evening  high  schools  of  t;he  dis- 
trict, or  in  a  separate  junior  college,  as  the  high-school  board  may  determine. 

(Attendance  included  in  average  daily  attendance  of  district.]  The  attend- 
ance of  students  enrolled  in  junior  college  courses  of  study  shall  be  kept  accord- 
ing to  regulations  prescribed  by  the  state  board  of  education,  and  the  average 
daily  attendance  of  such  students  shall  be  included  in  the  annual  report  of  the 
average  daily  attendance  of  the  high-school  district  required  in  section  one 
thousand  seven  hundred  forty-three  of  the  Political  Code.  The  superintendent 
of  schools  of  each  county,  in  making  the  annual  estimate  of  county  high-school 
fund  required,  shall  include  in  the  basis  of  such  estimate  the  average  daily 
attendance  of  all  students  enrolled  in  junior  college  courses  during  the  pre- 
ceding school  year.  In  apportioning  the  county  high-school  fund,  the  super- 
intendent of  schools  of  the  county  shall  count  the  average  daily  attendance  of 
all  students  enrolled  in  junior  college  courses  as  a  part  of  the  average  daily 
attendance  of  each  high-school  district  in  which  such  students  are  enrolled. 

[Included  in  estimate  for  apportioning  fund.]  The  state  controller,  in  mak- 
ing the  annual  estimate  of  the  amount  necessary  for  the  support  of  high  schools, 
as  required  in  section  one  thousand  seven  hundred  sixty  of  the  Political  Code, 
shall  include  in  the  basis  of  his  estimate,  the  average  daily  attendance  of  all 
students  enrolled  in  junior  college  courses,  and  the  superintendent  of  public 
instruction,  in  apportioning  the  state  high-school  fund,  shall  count  the  average 
daily  attendance  of  students  enrolled  in  junior  college  courses  as  a  part  of  the 
average  daily  attendance  of  each  high-school  district  in  which  students  are 
enrolled. 
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("Vocational  courses.]  The  high-school  board  of  any  high-school  district  sub- 
ject to  the  provisions  of  section  one  thousand  seven  hundred  fifty  of  this  code 
shall  have  power  to  establish  and  maintain,  in  connection  with  any  high  school 
under  its  jurisdiction,  part-time  vocational  courses  in  agriculture,  commercial, 
industrial,  trade  or  other  vocational  subjects.  The  enrollment  of  and  attend- 
ance upon  such  courses  shall  be  kept  separately  and  the  units  of  average  daily 
attendance,  determined  as  provided  in  section  one  thousand  eight  hundred  fifty- 
oight  of  this  code,  shall  be  added  to  the  high-school  attendance  of  the  district; 
provided,  that  each  pupil  of  a  class  pursuing  such  a  part-time  course  in  agricul- 
ture shall  devote,  under  the  direct  supervision  of  a  teacher  holding  a  special 
certificate  in  agriculture  or  a  vocational  certificate  in  agriculture,  at  least  three 
hours  daily  or  an  equivalent  amount  of  time  to  farm  mechanics  and  to  farm 
project  work  conducted  by  him  on  a  commercially  productive  basis,  and  at 
least  three  hours  daily  or  an  equivalent  amount  of  time  to  academic  work  in 
school  or  in  class,  a  part  of  which  shall  supplement  the  practical  work;  and 
provided,  further,  that  each  pupil  of  a  class  pursuing  a  part-time  course  in  com- 
merce, industry,  trade,  or  other  vocational  subject  shall  devote,  under  the  direct 
supervision  of  a  competent  teacher  holding  a  vocational  certificate  in  the  special 
subject,  at  least  three  hours  daily  or  an  equivalent  amount  of  time  to  educative 
practical  work  under  employment  and  at  least  three  hours  daily  or  an  equiva- 
lent amount  of  time  in  school  or  class  to  academic  work,  a  part  of  which  shall 
supplement  the  practical  work. 

[Transportation  for  teachers  of  agriculture.]  The  high-school  board  of  any 
high-school  district  maintaining  a  part-time  agricultural  course  as  provided 
above  may,  at  its  option  and  in  such  manner  as  it  may  deem  advisable,  furnish 
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the  necessary  transportation  for  teachers  of  agriculture  engaged  in  supervising 

the  project  work  of  the  pupils  and  may  pay  any  expense  so  incurred  from  the 

county  or  district  high-school  funds  of  the  district. 

History:  Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1382.    In  effect  July  30,  1917. 

§  1751.  ADMISSION  OF  PUPILS  TO  HIGH  SCHOOL.  Any  graduate  of 
the  elementary  schools  of  this  state  and  any  other  person  who  furnishes  to  the 
principal  of  the  high-school  he  desires  to  attend,  and  to  the  superintendent  hav- 
ing jurisdiction  over  such  high-school,  satisfactory  evidence  of  his  fitness  for 
high-school  work,  may  attend  any  high-school  in  this  state ;  provided,  that  any 
person  residing  in  a  high-school  district  may  attend  the  high-school  in  another 
high-school  district  only  upon  such  terms  as  may  be  agreed  upon  by  the  high- 
school  board  of  the  two  districts,  or  if  such  boards  fail  to  agree,  on  such  terms 
as  the  superintendent  of  schools  having  jurisdiction  by  the  provisions  of  this 
article  over  the  high-school  he  desires  to  attend  may  prescribe ;  and  provided, 
further,  that  any  person  not  residing  in  a  high-school  district  or  residing  in  a 
place  which  is  subject  to  a  county  tax  for  the  support  of  a  county  high-school, 
or  county  high-schools,  and  desiring  to  attend  a  high-school  in  a  high-school 
district  situate  entirely  outside  the  county  in  which  such  person  resides,  may 
attend  such  high-school  only  upon  such  terms  as  may  be  agreed  upon  by  the 
high-school  board  of  the  high-school  which  he  desires  to  attend,  and  the  super- 
intendent of  schools  of  the  county  in  which  he  resides,  or  if  they  fail  to  agree 
on  such  terms  as  the  superintendent  of  schools  having  jurisdiction  by  the  pro- 
visions of  this  article  over  the  high-school  he  desires  to  attend  may  prescribe. 
When  terms  have  been  made  and  agreed  upon  as  provided  for  in  this  section, 
the  superintendent  of  schools  of  the  county  in  which  such  person  resides  is 
authorized  and  empowered  to  apportion  and  cause  to  be  paid  over  to  the  high- 
school  which  such  person  desires  to  attend  such  portion  of  the  high-school 
tuition  fund  of  his  county  provided  for  by  sections  one  thousand  seven  hundred 
and  fifty-eight  and  one  thousand  seven  hundred  and  fifty-nine  of  this  code,  or 
such  portion  of  the  fund  provided  for  the  support  of  a  county  high-school  or 
county  high-schools  as  provided  in  sections  one  thousand  seven  hundred  and 
fifty-six  and  one  thousand  seven  hundred  and  fifty-seven  of  this  code,  as  may 
be  equitable  and  as  may  be  agreed  to  by  the  high-school  board  of  the  high- 
school  such  person  desires  to  attend. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  493; 
amended  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1137.  In  effect  on 
and  after  July  1,  1911. 

§  1752.    ANNUAL  CONVENTION  OF  HIGH-SCHOOL  PRINCIPALS.    The 

state  board  of  education  shall  have  power  to  call,  annually,  a  state  convention 
of  high-school  principals,  to  assemble  at  such  time  and  place  as  the  board 
shall  deem  most  convenient,  for  the  discussion  of  problems  pertaining  to  the 
administration,  organization  and  supervision  of  the  public  high-schools,  and 
such  other  subjects  affecting  the  welfare  and  interest  of  the  public  high-schools 
as  shall  properly  be  brought  before  it ;  provided,  that  in  lieu  of  such  state  con- 
vention, the  state  board  of  education,  after  dividing  the  state  into  four  conven- 
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[Approval  of  courses  by  state  board  of  education.]  All  courses  of  study 
prescribed  in  accordance  with  this  section  shall  be  subject  to  approval  by  the 
state  board  of  education,  and  no  state  high-school  funds  shall  be  apportioned 
to  any  high-school  district  on  account  of  the  attendance  of  students  enrolled  in 
junior  college  courses,  unless  such  courses  have  been  approved  by  the  state 
board  of  education. 

History:    Enactment  approved  May  14,  1917,  Stats,  and  Amdts.  1917, 
p.  464.    In  effect  July  27,  1917. 

§  1750c.  SPECIAL  DAT  AND  EVENING  CLASSES.  The  high-school 
board  of  any  high-school  district  subject  to  the  provisions  of  section  one  thou- 
sand seven  hundred  fifty  of  this  code,  shall  have  power  to  establish  and  main- 
tain, in  connection  with  any  day  high  school  under  its  jurisdiction,  special  day 
and  evening  classes  for  the  purpose  of  giving  instruction  in  any  of  the  branches 
of  study  that  may  be  taught  in  a  high  school.  These  classes  may  be  convened 
at  such  hours  and  for  such  length  of  time  during  the  school  day  or  evening, 
and  at  such  period  and  for  such  length  of  time  during  the  school  year  as  may  be 
determined  by  said  governing  authority;  and  the  enrollment  of  and  attendance 
upon  such  classes  shall  be  kept  separately  and  the  units  of  average  daily 
attendance  shall  be  determined  as  provided  in  section  one  thousand  eight  hun- 
dred fifty-eight  of  this  code,  and  shall  be  added  to  the  high-school  attendance 
of  the  district. 

[Vocational  courses.]  The  high-school  board  of  any  high-school  district  sub- 
ject to  the  provisions  of  section  one  thousand  seven  hundred  fifty  of  this  code 
shall  have  power  to  establish  and  maintain,  in  connection  with  any  high  school 
under  its  jurisdiction,  part-time  vocational  courses  in  agriculture,  commercial, 
industrial,  trade  or  other  vocational  subjects.  The  enrollment  of  and  attend- 
ance upon  such  courses  shall  be  kept  separately  and  the  units  of  average  daily 
attendance,  determined  as  provided  in  section  one  thousand  eight  hundred  fifty- 
oight  of  this  code,  shall  be  added  to  the  high-school  attendance  of  the  district; 
provided,  that  each  pupil  of  a  class  pursuing  such  a  part-time  course  in  agricul- 
ture shall  devote,  under  the  direct  supervision  of  a  teacher  holding  a  special 
certificate  in  agriculture  or  a  vocational  certificate  in  agriculture,  at  least  three 
hours  daily  or  an  equivalent  amount  of  time  to  farm  mechanics  and  to  farm 
project  work  conducted  by  him  on  a  commercially  productive  basis,  and  at 
least  three  hours  daily  or  an  equivalent  amount  of  time  to  academic  work  in 
school  or  in  class,  a  part  of  which  shall  supplement  the  practical  work;  and 
provided,  further,  that  each  pupil  of  a  class  pursuing  a  part-time  course  in  com- 
merce, industry,  trade,  or  other  vocational  subject  shall  devote,  under  the  direct 
supervision  of  a  competent  teacher  holding  a  vocational  certificate  in  the  special 
subject,  at  least  three  hours  daily  or  an  equivalent  amount  of  time  to  educative 
practical  work  under  employment  and  at  least  three  hours  daily  or  an  equiva- 
lent amount  of  time  in  school  or  class  to  academic  work,  a  part  of  which  shall 
supplement  the  practical  work. 

[Transportation  for  teachers  of  agriculture.]  The  high-school  board  of  any 
high-school  district  maintaining  a  part-time  agricultural  course  as  provided 
above  may,  at  its  option  and  in  such  manner  as  it  may  deem  advisable,  furnish 
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the  necessary  transportation  for  teachers  of  agriculture  engaged  in  supervising 

the  project  work  of  the  pupils  and  may  pay  any  expense  so  incurred  from  the 

county  or  district  high-school  funds  of  the  district. 

History:  Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1382.    In  effect  July  30,  1917. 

§  1751.    ADMISSION  OF  PUPILS  TO  HIGH  SCHOOL.    Any  graduate  of 
the  elementary  schools  of  this  state  and  any  other  person  who  furnishes  to  the 
principal  of  the  high-school  he  desires  to  attend,  and  to  the  superintendent  hav- 
ing jurisdiction  over  such  high-school,  satisfactory  evidence  of  his  fitness  for 
high-school  work,  may  attend  any  high-school  in  this  state ;  provided,  that  any 
person  residing  in  a  high-school  district  may  attend  the  high-school  in  another 
high-school  district  only  upon  such  terms  as  may  be  agreed  upon  by  the  high- 
school  board  of  the  two  districts,  or  if  such  boards  fail  to  agree,  on  such  terms 
as  the  superintendent  of  schools  having  jurisdiction  by  the  provisions  of  this 
article  over  the  high-school  he  desires  to  attend  may  prescribe ;  and  provided, 
farther,  that  any  person  not  residing  in  a  high-school  district  or  residing  in  a 
place  which  is  subject  to  a  county  tax  for  the  support  of  a  county  high-school, 
or  county  high-schools,  and  desiring  to  attend  a  high-school  in  a  high-school 
district  situate  entirely  outside  the  county  in  which  such  person  resides,  may 
attend  such  high-school  only  upon  such  terms  as  may  be  agreed  upon  by  the 
high-school  board  of  the  high-school  which  he  desires  to  attend,  and  the  super- 
intendent of  schools  of  the  county  in  which  he  resides,  or  if  they  fail  to  agree 
on  such  terms  as  the  superintendent  of  schools  having  jurisdiction  by  the  pro- 
visions of  this  article  over  the  high-school  he  desires  to  attend  may  prescribe. 
When  terms  have  been  made  and  agreed  upon  as  provided  for  in  this  section, 
the  superintendent  of  schools  of  the  county  in  which  such  person  resides  is 
authorized  and  empowered  to  apportion  and  cause  to  be  paid  over  to  the  high- 
school  which  such  person  desires  to  attend  such  portion  of  the  high-school 
tuition  fund  of  his  county  provided  for  by  sections  one  thousand  seven  hundred 
and  fifty-eight  and  one  thousand  seven  hundred  and  fifty-nine  of  this  code,  or 
such  portion  of  the  fund  provided  for  the  support  of  a  county  high-school  or 
county  high-schools  as  provided  in  sections  one  thousand  seven  hundred  and 
fifty-six  and  one  thousand  seven  hundred  and  fifty-seven  of  this  code,  as  may 
be  equitable  and  as  may  be  agreed  to  by  the  high-school  board  of  the  high- 
school  such  person  desires  to  attend. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  493; 
amended  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1137.  In  effect  on 
and  after  July  1, 1911. 

§  1752.  ANNUAL  CONVENTION  OF  HIGH-SCHOOL  PRINCIPALS.  The 
state  board  of  education  shall  have  power  to  call,  annually,  a  state  convention 
of  high-school  principals,  to  assemble  at  such  time  and  place  as  the  board 
shall  deem  most  convenient,  for  the  discussion  of  problems  pertaining  to  the 
administration,  organization  and  supervision  of  the  public  high-schools,  and 
such  other  subjects  affecting  the  welfare  and  interest  of  the  public  high-schools 
as  shall  properly  be  brought  before  it ;  provided,  that  in  lieu  of  such  state  con- 
vention, the  state  board  of  education,  after  dividing  the  state  into  four  conven- 
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tion  districts,  may  call  annually  in  each  of  such  districts,  a  convention  of  the 
principals  of  high-schools  situated  in  such  district. 

The  commissioner  of  secondary  schools  shall  be  ex  officio  chairman  of  each 
convention  and  shall  have  charge  of  the  program  thereof.  It  is  hereby  made  the 
duty  of  the  principal  of  every  high-school  to  attend  and  take  part  in  the  pro- 
ceedings of  such  state  convention,  or  of  the  convention  of  the  district  in  which 
his  school  is  situated,  if  the  state  be  divided  into  districts  according  to  the  pro- 
visions of  this  section. 

The  actual  traveling  expenses  of  each  principal  attending  such  convention 
shall  be  allowed  by  the  high-school  board  and  paid  out  of  the  funds  of  the  high- 
school  district. 

History:    Enactment  approved  May  24,  1915,  Stats,  and  Amdts.  1915, 
p.  814.    In  effect  August  8,  1915. 


[A  new  article  is  hereby  added  to  the  Political  Code,  to  be  numbered  article  XV  of 
chapter  III  of  title  III  of  part  III  of  said  code,  and  to  read  as  follows:  In  force  on  and 
after  July  1,  1909.  The  original  article  XV,  comprising  §§  1741-1758,  relating  to  the 
state  board  of  examination,  was  enacted  March  12,  1872,  and  after  various  amendments 
and  repeals  (see  Code  Amdts.  1872-4,  pp.  84,  100-102;  1875,  p.  28;  1877-8,  p.  29)  was 
repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  47,  and  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  276:] 

ARTICLE  XV. 

HIGH-SCHOOL  TAXES  AND  FUNDS, 

$  1755.    Estimate  of  cost  of  building,  etc 

§  1756.    Estimate  of  tax  for  maintenance. 

§  1757.    Levy  of  taxes  for  building  and  maintenance. 

§  1758.    Special  tax  for  education  of  non-resident  pupils.    [Bepealed.] 

§  1758 [a].  Special  tax  for  education  of  non-resident  pupils. 

§  1759.    Levy  and  apportionment  of  same.     [Bepealed.] 

§  1760.    Levy  of  tax  for  said  high-school  fund.     [State  high-school  fund.] 

§  1761.    Apportionment  of  same. 

§  1762.    Warrants  on  same. 

$  1763.    Disbursement  of  high-school  funds. 

[Sec.  3.  Repealing  clause.] 
.  [Sec.  3.  Saving  clause.] 

[Sec.  4.  In  force  when.] 
§  1764.    Estimate  of  high-school  fund  needed. 

§  1755.  ESTIMATE  OP  COST  OF  BUILDINGS,  ETC.  It  shall  be  the  dnty 
of  every  high-school  board  to  make  and  file  with  the  board  of  supervisors  of 
each  county  in  which  any  part  of  their  high-school  district  is  situated,  on  or 
before  the  first  Monday  of  September  next  succeeding  the  formation  of  said 
district,  an  estimate  of  the  cost  of  purchasing  a  suitable  lot,  of  procuring  plans 
and  specifications  and  erecting  a  suitable  building,  of  supplying  the  same  with 
furniture  and  necessary  apparatus,  and  of  fencing  and  ornamenting  the 
grounds,  for  the  accommodation  of  the  school,  unless  such  high-school  board 
shall  have  secured  or  leased  temporary  quarters  for  the  use  of  such  high-school 
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as  provided  in  section  seventeen  hundred  forty-one,  or  unless  bonds  shall  have 
been  voted  for  said  purposes.  If  such  high-school  board  shall  have  secured  or 
leased  such  temporary  quarters,  they  shall,  on  or  before  the  first  Monday  of 
September  next  before  the  termination  of  such  lease  or  arrangement,  either 
make  another  arrangement  for  temporary  quarters,  as  provided  in  section 
seventeen  hundred  forty-one,  or  make  and  file  with  the  board,  or  boards  of 
supervisors  aforesaid,  an  estimate  of  the.  cost  of  purchasing  a  suitable  lot,  of 
procuring  plans  and  specifications,  and  of  erecting  a  suitable  building,  of  sup- 
plying  the  same  with  furniture  and  necessary  apparatus,  and  of  fencing  and 
ornamenting  the  grounds  for  the  accommodation  of  the  school,  or  for  making 
additions  or  improvements  to  such  buildings  when  once  erected,  or  for  buying 
new  or  additional  furniture,  or  for  the  purchase  of  additional  school  grounds, 
or  for  providing  any  other  school  facilities,  unless  bonds  shall  have  been  voted 
for  said  purposes. 

[Filing  of  estimate.]  Every  county  board  of  education,  acting  as  trustees  of 
a  county  high-school,  shall  make  and  file  with  the  board  of  supervisors  of  their 
county  the  estimates  required  by  this  section.  Should  the  trustees  of  any 
county  high-school,  or  the  high-school  board  of  any  high-school  district,  fail 
to  make  the  estimate  provided  for  in  this  section,  it  shall  be  the  duty  of  the 
superintendent  of  schools  of  such  county,  or  having  jurisdiction  over  such  high- 
school  district,  to  make  and  file  such  estimate  on  or  before  the  second  Monday 
of  September ; 

[Limit  on  tax.]  Provided,  the  total  tax  for  high-school  purposes  shall  not 
exceed  seventy-five  cents  on  each  one  hundred  dollars  assessed  valuation,  exclu- 
sive of  bond  and  interest  rate. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  493; 
amended  May  19, 1913,  Stats,  and  Amdts.  1913,  p.  209.  In  effect  August 
10,  1913. 

§  1756.  ESTIMATE  OF  TAX  FOR  MAINTENANCE.  It  shall  be  the  duty 
of  every  high-school  board  to  make  and  file  with  the  county  superintendent  of 
schools  of  each  county  in  which  any  part  of  their  high-school  district  is  situated, 
at  least  fifteen  days  before  the  first  day  of  the  month  in  which  the  board  of 
supervisors  is  required  by  law  to  levy  the  taxes  required  for  county  purposes, 
an  estimate  of  the  amount  of  money  required  for  maintaining  the  high-school 
in  said  district  for  the  current  school  year,  including  rent  or  construction  of 
temporary  quarters,  if  any,  or  additions  to  the  plant  already  constructed. 

[Items  included.]  Such  estimate  shall  be  itemized  so  as  to  show  the  amount 
required  for  each  of  the  following  items:  (a)  Teachers'  salaries;  (b)  current 
expenses;  (c)  books,  magazines  and  apparatus;  (d)  sites,  buildings  and  furni- 
ture; (e)  other  miscellaneous  expenses.  Whenever  the  amount  estimated  for 
any  item  exceeds  by  ten  per  cent  or  more  the  amount  expended  for  said  item 
during  the  preceding  school  year,  a  written  statement  showing  the  reason  for 
such  increase  must  be  submitted  with  said  estimate. 

[First  estimate  after  establishment.]  The  first  such  estimate  after  the  forma- 
tion of  any  high-school  district  shall  also  include,  if  temporary  quarters  have 
been  secured  for  the  high-school,  the  amount  of  money  required  to  provide  the 
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necessary  furniture  and  apparatus  for  such  temporary  quarters.  Every  county 
board  of  education,  acting  as  trustees  of  the  county  high-school,  shall  annually 
make  and  file  with  the  county  superintendent  of  schools  of  their  county  the 
estimate  required  by  this  section. 

[Failure  to  make  estimate.]  Should  the  trustees  of  any  county  high-school 
or  the  high-school  board  of  any  high-school  district,  fail  to  make  the  estimate 
provided  for  in  this  section,  it  shall  be  the  duty  of  the  superintendent  of  schools 
of  the  county,  or  having  jurisdiction  over  such  high-school  district  to  make 
such  estimate. 

[Revision.]  Whenever  such  estimate  has  been  submitted  to  the  county 
superintendent  of  schools,  he  shall  have  power  to  revise  said  estimate  or  any 
item  thereof.  Said  estimate  as  revised  and  approved  by  the  county  superin- 
tendent of  schools,  shall  thereupon  become  the  estimate  of  said  high-school  dis- 
trict and  shall  be  submitted  to  the  board  of  supervisors  as  a  basis  for  levying  the 
special  tax  for  maintenance  of  said  high-school,  as  provided  in  section  seventeen 
hundred  and  fifty-seven  of  this  code. 

[Duty  of  county  superintendent.]    It  is  hereby  made  the  duty  of  the  county 

superintendent  of  schools  to  submit  said  estimate  to  the  board  of  supervisors 

and  to  the  county  auditor  at  the  time  he  submits  to  them  his  estimate  for  the 

county  school  tax  for  the  ensuing  school  year,  and  he  shall  submit  therewith 

a  statement  showing  the  amount  expended  by  such  high-school  district  for 

each  item  of  said  estimate,  during  the  preceding  school  year. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  494; 
amended  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1138;  May  19,  1913, 
Stats,  and  Amdts.  1913,  p.  210;  June  1,  1915,  Stats,  and  Amdts.  1915,  p. 
1063.    In  effect  August  8,  1915. 

As  to  the  u»e  of  klffc-school  fond*  for  tMe  purchase  of  free  text-book*,  see,  post,   1 17CS 
and  note. 

§1757.  LEVY  OF  TAXES  FOR  BUILDING  MAINTENANCE.  The  board 
of  supervisors  with  whom  any  estimate  is  filed  under  the  provisions  of  section 
seventeen  hundred  fifty-five  or  section  seventeen  hundred  fifty-six  must  at  the 
time  of  making  the  tax  levy  for  the  year  for  county  purposes,  levy  a  special 
tax  on  all  the  taxable  property  in  such  high-school  district  and  within  their 
county,  or  in  case  of  a  county  high-school,  upon  all  the  taxable  property  in  their 
county  not  in  any  high-school  district,  sufficient  in  amount  to  carry  out  the 
purposes  legally  specified  in  the  said  estimate.  In  case  of  a  high-school  dis- 
trict situated  in  two  or  more  counties,  the  said  tax  shall  be  levied  by  the  boards 
of  supervisors  of  such  counties  as  provided  in  section  seventeen  hundred  and 
forty-seven,  each  board  of  supervisors  to  levy  upon  the  property  in  such  high- 
school  district  and  within  their  own  county  such  rate  of  tax  as  will  be  sufficient 
to  carry  out  the  purposes  legally  specified  in  said  estimate.  Said  tax  shall  be 
entered  upon  the  assessment  roll,  and  collected,  in  the  same  manner  as  other 
school  taxes  are  entered,  and  collected,  and  when  collected  shall  be  paid  into 
the  treasury  of  the  county  whose  superintendent  of  schools  has  jurisdiction  over 
the  high-school  district  in  behalf  of  which  the  same  were  levied. 

Should  any  board  of  supervisors  with  whom  such  estimate  is  filed  fail  to  levy 
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the  tax  as  required  by  this  section,  it  shall  be  the  duty  of  the  auditor  of  their 
county  to  make  such  levy. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  494.  In 
effect  on  the  first  day  of  July,  1909. 

As  to  tko  «ee  of  fclajfc-aekool  fund*  for  the  purchase  of  free  text-booke,  see,  post,  S  1768 
and  note. 

§  1758.    SPECIAL  TAX  FOR  EDUCATION  OF  NONRESIDENT  PUPILS. 

[Repealed.] 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  495; 
amended  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1138  (another  amend- 
ment approved  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1337,  given  in 
Kerr's  cumulative  supplement  1906-1913,  as  §  1758 [a]);  amended  April 
22,  1913,  Stats,  and  Amdts.  1913,  p.  51;  repealed  June  10,  1915,  Stats, 
and  Amdts.  1915,  p.  1404.    In  effect  August  9,  1915. 

§1758[a].  SPECIAL  TAX  FOR  EDUCATION  OF  NON-RESIDENT 
PUPILS.  For  the  purpose  of  defraying  the  cost  of  educating  high-school 
pupils  residing  in  any  county  and  not  in  any  high-school  district,  a  special  tax 
shall  be  annually  levied  by  the  board  of  supervisors  of  each  county  in  which 
there  is  no  county  high-school  upon  all  property  in  the  county  not  situated  in 
any  high-school  district,  in  the  manner  hereinafter  provided.  Every  superin- 
tendent of  schools  to  whom  any  report  is  made  under  section  seventeen  hundred 
forty-three  shall  verify  each  such  report  as  to  the  new  pupils  therein  mentioned 
as  attending  high-school  and  residing  in  his  county,  but  not  in  any  high-school 
district,  and  shall  compile  a  report  showing  the  total  number  of  such  high- 
school  pupils  residing  in  his  county  outside  of  any  high-school  district,  the  net 
cost  of  educating  each  of  such  pupils,  the  total  net  cost  for  all  of  such  pupils, 
and  the  total  net  cost  to  each  high-school  district  for  all  of  such  pupils  attend- 
ing therein ;  to  be  determined  as  hereinafter  provided. 

[Net  yearly  cost.]  The  net  cost  in  any  year  of  educating  new  pupils  attend- 
ing a  high-school  and  not  residing  in  any  high-school  district  shall  be  the 
excess,  if  any,  of  the  total  cost,  for  such  year,  of  educating  each  high-school 
pupil  of  the  district  maintaining  such  high-school  over  the  amount  per  pupil 
paid  by  the  state  to  such  high-school  district  for  that  year. 

[Method  of  determining  cost.]    The  cost  of  educating  each  high-school  pupil 

of  any  high-school  district  shall  be  determined  by  dividing  the  total  amount 

expended  by  the  high-school  district  for  maintaining  school  during  any  school 

year,  by  the  average  daily  attendance  of  pupils  enrolled  in  the  high-schools  of 

the  district  during  the  same  school  year.    The  amount  paid  per  pupil  by  the 

state  to  any  high-school  district  in  any  one  year  shall  be  determined  by  dividing 

the  high-school  district's  income  from  the  state  high-school  fund  for  that  year 

by  the  average  daily  attendance  of  pupils  enrolled  in  the  high-schools  of  the 

district  for  that  year. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  495; 
amended  July  1,  1911,  Stats,  and  Amdts.  1911,  p.  1337. 

Another  amendment  on  April  26,  1911,  is  given  ante  as  §  1758.  There 
is  nothing  in  the  act  of  1913  to  show  which  of  these  amendments  with 
the  same  section  numbering  the  legislature  intended  to  amend.  See 
note  to  §  1758. 
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§1759.    LEVY  AND  APPORTIONMENT  OF  SAME.    [Repealed.] 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  495; 
amended  May  26,  1911,  Stats,  and  Amdts.  1911,  p.  1139;  repealed  June 
10,  1915,  Stats,  and  Amdts.  1915,  p.  1404.    In  effect  August  9,  1915. 

§1760.  LEVY  OF  TAX  FOR  SAID  HIGH-SCHOOL  FUND.  [STATE 
HIGH-SCHOOL  FUND.]  It  shall  be  the  duty  of  the  state  controller,  annually, 
between  the  tenth  day  of  August  and  the  first  day  of  September,  at  the  time 
he  is  required  to  estimate  the  amount  necessary  for  other  school  purposes,  to 
estimate  the  amount  necessary  for  the  support  of  high-schools.  This  amount  he 
shall  estimate  by  determining  the  amount  required  at  fifteen  dollars  per  pupil 
in  average  daily  attendance  in  all  the  duly  established  high-schools  of  the  state 
for  the  last  preceding  school  year,  as  certified  to  him  by  the  state  superintendent 
of  public  instruction. 

The  state  controller  and  state  treasurer  shall  each  year  transfer  from  the 

revenues  from  the  taxes  provided  in  section  fourteen  of  article  thirteen  of  the 

constitution  of  the  state  of  California,  together  with  all  other  state  revenues, 

to  a  separate  fund,  hereby  created,  to  be  called  the  "state  high-school  fund," 

the  amount  so  estimated  by  the  state  controller. 

History:  Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  497; 
amended  May  1, 1911,  Stats,  and  Amdts.  1911,  p.  1246.  In  effect  immedi- 
ately. 

In  order  to  carry  Into  effect  the  provisions  of  paragraph  (e)  of  section 
fourteen  of  article  thirteen  of  the  constitution  of  the  state  of  California, 
in  so  far  as  the  same  relates  to  the  public  school  system,  this  section 
was  amended  as  above  given. 

§1761.    APPORTIONMENT  OF  SAME.     The  money  paid  into  the  state 
high-school  fund  is  hereby  appropriated  without  reference  to  fiscal  years  for 
the  use  and  support  of  regularly  established  high-schools  and  is  exempt  from 
the  provisions  of  part  three,  title  one,  chapter  three,  article  eighteen,  of  this 
code,  relating  to  the  state  board  of  examiners.    The  money  in  said  state  high- 
school  fund  shall  be  apportioned  to  the  high-schools  of  the  state  by  the  state 
superintendent  of  public  instruction  in  the  following  manner :  He  shall  appor- 
tion one-third  of  the  annual  amount  among  the  high-schools  and  high-school  dis- 
tricts of  the  state  which  have  been  formed  or  established  under  the  laws  of  the 
state  or  have  been  recognized  as  existing  under  the  high-school  laws  of  the 
state  and  have  maintained  the  grade  of  instruction  required  by  law  of  the  high- 
schools,  irrespective  of  the  number  of  pupils  enrolled  or  in  average  daily 
attendance  therein;  the  remaining  two-thirds  of  the  annual  amount  he  shall 
apportion  among  such  schools  pro  rata  upon  the  basis  of  average  daily  attend- 
ance as  shown  by  the  official  reports  of  the  eounty,  or  city  and  county  school 
superintendents  for  the  last  preceding  school  year ;  Upon  making  such  [appor- 
tionments] the  superintendent  of  public  instruction  shall  draw  his  order  upon 
the  state  controller  for  the  amount  apportioned  to  each  high-school  district  or 
county  high-school,  in  favor  of  the  treasurer  of  the  county,  or  city  and  county  in 
which  such  county  high-school  is  established,  or  of  the  county,  or  city  and 
county,  whose  superintendent  of  schools  has  jurisdiction  over  such  high-school 

district. 

History:    Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  497. 
In  effect  on  the  first  day  of  July,  1909. 
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§  1762.  WARRANTS  ON  SAME.  The  state  controller  must  keep  a  separate 
account  of  the  state  high-school  fund  and  must  on  the  first  Monday  in  January 
and  on  the  first  Monday  in  July  in  every  year  report  to  the  superintendent  of 
public  instruction  a  statement  of  all  moneys  belonging  to  the  said  fund.  He 
must  draw  his  warrant  on  the  state  treasurer  in  favor  of  any  county  or  city  and 
county  treasurer  whenever  such  treasurer  presents,  with  his  indorsement  an 
order  drawn  by  the  superintendent  of  public  instruction  against  the  state  high- 
school  fund,  and  the  state  treasurer  is  hereby  authorized  to  pay  the  same. 

History:    Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  497. 
In  effect  on  the  first  day  of  July,  1909. 

§  1763.    DISBURSEMENT  OF  HIGH-SCHOOL  FUNDS.     All  taxes  levied 

and  collected  under  the  provisions  of  section  seventeen  hundred  and  fifty-seven 

shall  be  placed  by  the  county  treasurer  receiving  the  same  in  a  special  fund  to 

the  credit  of  the  high-school  district,  or  county  high-school  for  which  the  same 

were  levied,  and  used  only  for  the  purposes  for  which  the  same  were  levied ;  and 

all  moneys  apportioned  to  any  high-school  district  or  county  high-school  under 

the  provisions  of  section  seventeen  hundred  fifty-nine  and  seventeen  hundred 

and  sixty-one  shall  be  placed  by  the  county  treasurer  receiving  the  same  in  the 

special  fund  of  the  high-school  district  or  county  high-school  to  which  the  same 

is  apportioned.    County  high-school  or  high-school  district  funds  shall  be  paid 

out  upon  the  order  of  the  county  board  of  education  or  the  high-school  board, 

or  of  the  executive  committee  when  such  committee  are  authorized  to  draw  the 

same,  signed  by  the  president  and  clerk  of  the  high-school  board  or  county 

board  of  education.    The  money  apportioned  to  any  high-school  or  high-school 

district  from  the  state  high-school  fund  shall  be  used  only  for  the  payment  of 

teachers'  salaries.    Such  orders  shall  be  drawn  and  itemized,  and  presented  to, 

and  acted  upon  by,  the  superintendent  of  schools  having  jurisdiction  over  such 

high-school  district  and  the  auditor  of  his  county,  in  the  same  manner,  as  the 

orders  of  boards  of  school  trustees  of  school  districts. 

History:    Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  497. 
In  effect  on  the  first  day  of  July,  1909. 


[Repealing  clause.]  Sec.  3.  Sections  sixteen  hundred  sixty-nine,  sixteen  hun- 
dred seventy,  sixteen  hundred  seventy-one,  sixteen  hundred  seventy-one  a  and 
sixteen  hundred  eighty-one  of  the  Political  Code;  and  an  act  entitled  "An  act 
to  provide  for  the  change  of  name  of  high-school  districts  and  union  high-school 
districts  and  the  manner  of  making  such  change,"  approved  March  23,  1907, 
and  an  act  entitled  "An  act  relating  to  the  meeting  place  of  high-school  boards 
with  municipal  corporations,' '  which  became  a  law  without  the  governor's 
approval  March  15,  1901,  and  an  act  entitled  "An  act  creating  a  fund  for  the 
benefit  and  support  of  high-schools  and  providing  for  its  distribution,  and 
repealing  an  act  entitled  'An  act  creating  a  fund  for  the  benefit  and  support 
of  high-schools  and  providing  for  its  distribution,'  approved  March  2,  1903," 
approved  March  6, 1905,  and  all  acts  amendatory  of  said  last  mentioned  act,  are 
hereby  repealed ; 

[Saving  clause.]  Provided,  that  where  the  provisions  of  this  act  are  sub- 
stantially the  same  as  said  repealed. statutesf,]  they  shall  be  construed  as  con- 
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tinuations  thereof  and  not  as  new  enactments,  and  provided  further,  that  all 
high-schools  established  and  high-school  districts  organized  under  the  provi- 
sions of  said  repealed  statuses  shall  be  continued  in  existence  under  the  provi- 
sions of  this  act;  and  provided  further,  that  nothing  in  this  act  shall  affect  the 
validity  or  legality  of  any  bonds  of  any  high  school  district  issued  and  sold 
prior  to  the  taking  effect  of  this  act;  and  provided  further,  that  where  an 
election  has  been  held  prior  to  the  taking  effect  of  this  act,  upon  the  question 
of  issuing  bonds  of  any  high-school  district,  and  said  election  has  been  legally 
called  and  held  in  accordance  with  said  repealed  statutes,  and  two-thirds  of  the 
electors  voting  at  such  election  have  voted  in  favor  of  issuing  such  bonds,  said 
election,  and  all  subsequent  proceedings  in  regard  to  such  bonds  taken  in 
accordance  with  said  repealed  statutes  before  this  act  becomes  effective,  shall  be 
valid  and  effectual  for  all  purposes  and  all  further  proceedings  for  the  sale  of 
such  bonds  shall  be  had  in  accordance  with  the  provisions  of  this  act. 

{In  effect  when.]    Sec.  4.  This  act  shall  take  effect  on  the  first  day  of  July, 
1909. 

History:   Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  498. 

1.     Purchase  of  free  text-books  for  high       chase  of  free  text- books. — Macmillan  Co.  ▼. 
school*.  —  The    funds    referred    to    in     the       Clarke,  —  CaL  — ,  194  Fac.  1030,  1031. 
above  section  can  not  be  used  for  the  pur- 

§1764.  ESTIMATE  OF  HIGH-SCHOOL  FUND  NEEDED.  The  county 
superintendent  of  every  county,  and  every  city  and  county,  must,  at  least 
fifteen  days  before  the  first  day  of  the  month  in  which  the  supervisors  of  such 
county,  or  city  and  county,  are  required  by  law  to  levy  the  amount  of  taxes 
required  for  county,  or  city  and  county  purposes,  furnish  to  the  board  of  super- 
visors and  to  the  auditor,  respectively,  an  estimate  in  writing  of  the  minimum 
amount  of  the  county,  or  the  city  and  county,  high-school  fund  needed  for  the 
current  school  year.  This  amount  he  shall  estimate  in  the  following  manner: 
He  shall  allow  sixty  dollars  for  each  pupil  residing  in  his  county,  in  averaging 
daily  attendance  upon  a  duly  established  high-school  of  his  county  or  an 
adjoining  county ;  provided,  that  he  shall  not  include  in  such  estimate  the  aver- 
age daily  attendance  of  any  pupil  attending  high-school  in  an  adjoining  county, 
unless  such  pupil  resides  in  a  joint  union  high-school  district,  or  unless  the 
attendance  of  such  pupil  has  been  approved  in  writing  by  the  superintendent  of 
schools  of  the  county  in  which  he  resides.  To  the  amount  thus  estimated  he  shall 
add  an  amount  sufficient  to  reimburse  all  the  high-school  districts  of  his  county, 
for  money  actually  expended  by  them  for  transportation  of  pupils  living  in  terri- 
tory in  the  county  not  included  in  any  high-school  district,  and  attending  the 
high-schools  of  the  county ;  provided,  that  the  high-school  board  of  each  high- 
school  district  educating  such  pupils  shall,  on  or  before  August  fifteenth,  file 
with  the  superintendent  of  schools  a  statement  showing  the  names,  and  total 
number  of  months  attendance  of  all  such  pupils,  and  the  total  amount  expended 
for  their  transportation;  and  provided,  further,  that  the  superintendent  of 
schools  shall  not  include  in  such  estimate,  an  amount  for  transportation  exceed- 
ing five  dollars  per  month  for  each  pupil  so  attending ;  provided,  further,  that 
if  this  amount  is  less  than  sufficient  to  raise  a  sum  equal  to  two  hundred  and 
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fifty  dollars  per  teacher,  not  exceeding  four  teachers  for  each  high-school  of 
the  county,  employed  for  full  time  during  the  preceding  school  year,  then  the 
minimum  amount  to  be  raised  shall  be  two  hundred  and  fifty  dollars  for  each 
teacher,  not  exceeding  four  teachers  for  each  high-school  of  the  county,  em- 
ployed for  full  time  during  the  preceding  school  year,  then  the  minimum  amount 
to  be  raised  shall  be  two  hundred  and  fifty  dollars  for  each  teacher,  not 
exceeding  four  teachers  for  each  high-school  of  the  county,  employed  for  full 
time  during  the  preceding  school  year. 

[New  high-school  district.]  Whenever  a  new  high-school  district  has  been 
formed  between  the  first  day  of  May  and  the  fifteenth  day  of  August  next 
preceding  the  date  of  the  filing  of  said  estimate,  from  territory  lying  wholly  or 
partly  within  the  county,  the  county  superintendent  of  schools,  in  making  such 
estimate,  shall  include  on  account  of  such  new  high-school  district,  the  sum  of 
one  thousand  dollars  or  such  proportion  thereof  as  the  assessed  valuation  of 
property  in  his  county  and  in  such  new  high-school  district,  bears  to  the  total 
assessed  valuation  of  such  high-school  district. 

[Levy  of  county  high-school  tax.]  The  board  of  supervisors  of  such  county, 
or  city  and  county,  must,  annually,  at  the  time  and  in  the  manner  of  levying 
other  county  taxes,  levy  and  cause  to  be  collected  for  the  county,  or  city  and 
county,  high-school  fund,  a  tax  to  be  known  as  the  county  high-school  tax,  the 
minimum  rate  of  which  shall  not  be  less  than  sufficient  to  raise  the  minimum 
amount  estimated  to  be  raised  by  the  county  superintendent  as  hereinbefore 
provided. 

[Pupils  attending  in  adjoining  county.]  Before  apportioning  any  of  the 
county  high-school  fund  to  the  high-school  districts  of  his  county,  the  county 
superintendent  of  schools  shall  draw  an  order  on  the  county  auditor  against 
such  fund  in  favor  of  the  superintendent  of  schools  of  any  adjoining  county  in 
which  pupils  from  his  county  are  attending  high-school,  for  an  amount  com- 
puted at  sixty  dollars  per  pupil  in  average  daily  attendance  for  all  such  pupils ; 
provided,  that  the  superintendent  of  schools  of  such  adjoining  county  shall  file 
with  the  county  superintendent  of  schools,  on  or  before  the  fifteenth  day  of 
August,  a  report  showing  the  names  of  pupils  residing  in  the  county  and 
attending  high-school  in  such  adjoining  county,  and  the  total  average  daily 
attendance  of  all  such  pupils  during  the  preceding  school  year.  The  county 
auditor  of  said  county  shall  draw  his  warrant  as  directed  by  the  superintendent 
of  schools  and  the  county  treasurer  shall  pay  the  same.  A  superintendent  of 
schools  in  whose  favor  such  order  is  drawn  shall  pay  the  amount  of  said  money 
into  the  county  treasury  to  the  credit  of  the  high-school  or  schools  educating 
the  children  from  the  county  paying  such  money.  The  superintendent  of  schools 
shall  then  apportion  to  each  high-school  district  within  his  county,  an  amount 
sufficient  to  reimburse  said  high-school  district  for  money  actually  expended 
for  transportation  of  pupils  residing  in  territory  in  the  county  not  included  in 
any  high-school  district,  and  attending  such  high-school  during  the  preceding 
school  year ;  provided,  such  amount  shall  not  exceed  five  dollars  per  month  for 
each  pupil  so  attending. 

[Apportionment  to  districts.]    The  money  paid  into  the  county  high-school 
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fund  or  money  remaining  after  payments  or  apportionments  hereinbefore  re- 
quired have  been  made  shall  be  apportioned  to  the  high-school  districts  of  the 
county  by  the  superintendent  of  schools  in  the  following  manner:  He  shall 
first  apportion  to  each  new  high-school  district  as  hereinbefore  defined,  one 
thousand  dollars,  and  to  each  high-school  district,  established  previous  to  the 
first  day  of  May  next  preceding  on  account  of  each  full-time  day  high-school 
maintained  therein,  two  hundred  and  fifty  dollars  for  each  teacher  employed 
for  full  time  during  the  preceding  school  year,  and  on  account  of  each  evening" 
high-school  maintained  therein,  one  hundred  and  twenty-five  dollars  for  each 
teacher  employed  for  full  time  during  the  preceding  school  year ;  provided,  that 
no  high-school  shall  receive  an  apportionment  on  this  basis  for  more  than  four 
teachers;  and  provided,  further,  that  no  money  shall  be  apportioned  to  any 
high-school  which  does  not  employ  for  full  time  at  least  one  teacher  the  first 
year,  nor  to  any  high-school  organized  for  two  or  more  years  which  does  not 
employ,  for  full  time,  at  least  two  teachers.  The  remaining  funds  the  county 
superintendent  shall  apportion  among  the  high-school  districts  pro  rata  upon 
the  basis  of  average  daily  attendance  during  the  preceding  school  year.  When- 
ever a  high-school  district  lies  partly  in  one  county,  and  partly  in  another,  the 
county  superintendent  must  apportion  to  such  district,  such  proportion  of  the 
school  money  to  which  such  district  is  entitled,  as  the  number  of  pupils  in 
average  daily  attendance,  residing  in  that  portion  of  the  district  situated  in  his 
county,  bears  to  the  total  number  of  pupils  in  average  daily  attendance  in  the 
entire  district,  as  shown  by  the  principal's  annual  report  for  the  preceding 
school  year. 

[Availability  of  money.]  All  moneys  apportioned  to  any  high-school  district 
under  the  provisions  of  this  section  shall  be  available  for  the  maintenance  of 
any  high-school  located  in  such  district,  for  the  current  school  year,  and  shall 
be  paid  out  in  the  same  manner  that  high-school  district  funds  are  paid  out.  As 
provided  elsewhere  in  this  code,  the  high-school  board  of  any  high-school  dis- 
trict may  file  with  the  board  of  supervisors  an  estimate  of  the  amount  of  money, 
in  excess  of  state  and  county  moneys,  required  for  building  and  maintenance  of 
the  high-school  of  such  district  for  the  current  school  year.  No  charge  for  tui- 
tion shall  be  made  in  any  high-school  district  of  this  state. 

[Repealing  clause.]    Sec.  2.  Sections  seventeen  hundred  fifty-eight  and  seven- 
teen hundred  fifty-nine  of  the  Political  Code  are  hereby  repealed. 

History:   Enactment  approved  June  10,  1916,  Stats,  and  Amdts.  1916, 
p.  1401.    In  effect  August  9,  1915. 
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ARTICLE  XVI. 

COUNTY  BOARDS  OF  EDUCATION. 

1 1768.  County  boards,  how  composed. 

i  1769.  President  and  ex  officio  secretary.    [Repealed.] 

S 1770.  Meetings  of  county  board  of  education. 

§1771.  Power  of  county  boards  of  education. 

§1772.  May  grant  certificates  upon  examination. 

11773.  Examination,  how  conducted. 

i  1774.  Standing  to  be  indorsed  on  certificate. 

1 1775.  Certificates  without  examination. 

i  1776.  Members  of  board  prohibited  from  preparing  any  one  for  examination  for  teacher 's 

certificate. 

i  1777.  Compensation  of  board.     [Repealed.] 

{ 1778.  Permanent  certificates  to  teachers,  who  may  issue. 

1 1779.  Post-graduate  course  for  grammar  schools. 

§  1768.  COUNTY  BOARDS,  HOW  COMPOSED.  1.  Except  in  any  city  and 
county,  there  shall  be  a  county  board  of  education,  which  shall  consist  of  the 
county  superintendent  of  schools  and  of  four  other  members,  appointed  by  the 
board  of  supervisors  of  the  county. 

2.  [Qualification.]  A  majority  of  the  members  appointed  by  the  board  of 
supervisors  shall  be  experienced  teachers,  holding  not  lower  than  grammar- 
school  certificates  in  full  force  and  effect. 

3.  [Board  of  supervisors  shall  appoint.]  At  their  last  regular  meeting  pre- 
ceding the  first  day  of  July,  in  the  year  nineteen  hundred  and  three,  the  board 
of  supervisors  shall  appoint  two  persons  to  serve  on  said  board  of  education  for 
the  period  of  two  years ;  and  thereafter,  each  and  every  year,  the  board  of  super- 
visors at  the  last  regular  meeting  preceding  the  first  day  of  July,  shall  appoint 
two  persons  to  serve  on  said  board  of  education  for  the  period  of  two  years; 
provided,  that  in  all  counties  in  which  there  are  one  or  more  high-schools  at 
least  one  of  the  appointive  members  of  the  board  of  education  for  such  county 
or  counties  shall  hold  a  certificate  of  the  high-school  grade. 

4.  [When  superintendent  may  appoint.]  If  the  board  of  supervisors  of  any 
county  refuse  or  neglect  to  appoint  members  of  the  county  board  of  education. 
as  provided  in  subdivision  three  of  this  section,  it  shall  be  the  duty  of  the 
county  superintendent  to  appoint  them. 

Should  a  vacancy  occur  at  any  time  in  the  county  board  of  education,  it  shall 
be  the  duty  of  the  board  of  supervisors  to  appoint  a  party  to  fill  such  vacancy. 

5.  [Qualifying,  time.]  The  members  of  the  county  board  of  education,  elected 
or  appointed,  shall  qualify  within  ten  days  after  receiving  notice  of  their  elec- 
tion or  appointment. 

6.  [Organization.]  The  county  board  of  education  shall  organize  on  the 
first  meeting  subsequent  to  the  first  day  of  July  in  each  year,  by  electing  one 
of  their  number  president  of  the  board.  The  county  superintendent  shall  be 
ex  officio  secretary  of  the  board. 
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7.  '[Quorum.]  For  the  transaction  of  business  three  members  shall  constitute 
a  quorum ;  but  no  teacher's  certificate  shall  be  issued,  renewed,  or  revoked,  nor 
shall  any  books  or  apparatus  be  adopted,  except  by  an  affirmative  vote  of  at 
least  three  members  of  the  board.  On  the  call  of  any  member,  the  ayes  and 
nays  shall  be  taken  upon  any  proposition,  and  the  vote  shall  be  recorded  in  the 
minutes  of  the  board. 

[Repealing  clause.]    Sec.  2.  All  acts  or  parts  of  acts  in  conflict  with  this  act 

are  hereby  repealed. 

History:  Original  article  and  section,  relating  to  county  boards  of 
education,  enacted  March  12,  1872;  amended  February  14,  1876,  Code 
Amdts.  1875-6,  p.  28;  April  7,  1880,  and  title  changed  to  county  boards  of 
education,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  40;  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  191;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  257; 
March  21,  1903,  Stats,  and  Amdts.  1903,  pp.  360-361. 

COUNTY  BOARD  OF  EDUCATION.  tion  in  each  character  is  separate  and  dls- 

.,     ~       x  .iJATx        i         -i.*       tinct— Keller  v.  Hewitt,   109   Cal.  146,  151. 

1.  County    superintendent — Integral    part    of      ^  Pac    871 

board. 
A-rti«i_ji*i  *     j.      *    si.  -•     Kule    of    boar*— For    rondurt    of   Iw 

2.  Rule   of   board— For   conduct   of   its    pro-      proceedIlWi   flxIng    quorum    different  from 

ceedings.  that  of  Btatute  is  void. — Malloy  v.  Board  of 

1.     Covaty  »nperl»trndent— Iategrml  part       Education,    102    Cal.    642,    644,    26    Pac.  94ft. 
of  board  of  educatloa,  and  his  official  post- 

§  1769.    PRESIDENT  AND  EX  OFFICIO  SECRETARY.    [Repealed.] 

History:  Enacted  March  12,  1872;  amended  February  14,  1876,  Code 
Amdts.  1875-6,  p.  28;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  41; 
repealed  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  276. 

§  1770.  MEETINGS  OF  COUNTY  BOARD  OF  EDUCATION.  (1)  Each 
county  board  of  education  shall  meet  semi-annually  at  such  time  as  they  may 
determine.  Special  meetings  may  be  called  by  the  superintendent  whenever,  in 
his  judgment,  the  exigencies  of  the  schools  may  require  them  to  be  held.  Upon 
the  request  of  any  three  members,  in  writing,  the  superintendent  shall  call  a 
special  meeting.  Notice  of  all  semi-annual  meetings  shall  be  given  by  the  secre- 
tary at  least  ten  days  prior  to  the.  time  of  meeting.  No  business  shall  be  trans- 
acted at  a  special  meeting,  except  as  provided  in  subdivision  two  of  this  section, 
other  than  such  as  may  be  specified  in  the  call  of  the  secretary. 

(2)  [Examination  of  applicants  for  certificates.]  At  the  semi-annual  meet- 
ings only,  the  board  shall  examine  applicants  for  certificates  to  teach  in  the 
public  schools.  All  examination  papers  for  teachers'  certificates  shall  be  kept 
on  file  in  the  office  of  the  superintendent  of  schools  for  at  least  one  year,  and 
shall  be  open  for  the  inspection  of  the  applicants  or  their  authorized  agents. 
Certificates  upon  credentials  may  be  granted,  and  unexpired  certificates  may 
be  renewed,  at  any  meeting  of  the  board. 

(3)  [Compensation  of  members]  The  board  of  supervisors  shall  allow  to 
each  member  of  the  county  board  of  education  a  compensation  of  five  dollars  a 
day  for  his  services,  and  the  same  rate  of  mileage  as  is  allowed  to  the  members 
of  the  board  of  supervisors  of  the  county.  The  secretary  shall  be  allowed  the 
sum  of  five  dollars  per  day  for  the  actual  time  that  the  board  may  be  in  session; 
said  compensation  of  the  members  of  the  board,  and  of  the  superintendent, 
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shall  be  payable  out  of  the  same  fund  and  in  the  same  manner  as  the  salary  of 
the  superintendent  of  schools  is  paid. 

(4)  [Expenses  a  county  charge.]    All  expenses  for  printing  required  by  the 

county  board  of  education,  and  all  incidental  expenses  incurred  for  stationery 

or  other  purposes  in  the  performance  of  their  duties,  shall  be  audited  and  paid 

as  other  claims  against  the  general  fund  of  the  county  are  paid. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  102;  March  16,  1878,  Code  Amdts.  1877-8,  p.  30;  AprU 
7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  41;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  44;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  191; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  258;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  670;  amended  March  9,  1907,  Stats,  and  Amdts. 
1907,  p.  189,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  104. 

COMPENSATION  OP  BOARDS  OP  satlon    In    proportion    to    duties. — Thorn    v. 

EDUCATION.  County  of  Los  Angeles,  1S6  Cal.  876,  878,  69 

1.  Provision  fixing — Is  general  law. 

2.  County  Government  Act  of  188&-Did  not         *    Cowty  Govero-e.t  Act  of  1889-Dld 

v  imuj   uwTgiiiiuOU»  A«i,  VM.  ioo«     jszu  uvk      not  f^p^^g  above  section  or  affect  compen- 

repeai  section.  satlon    of    board    of    education.— Banks    v. 

1.    Provision    fixing;  — is   general   law    of  Yolo    County,    104    CaL    258,    269,    87    Pac 

uniform  operation  and  applies  alike  to  all  900. 
classes  of  counties  and  regulates  compen- 

§  1771.  POWERS  OF  COUNTY  BOARDS  OF  EDUCATION.  County  boards 
of  education  have  power : 

1.  To  adopt  rules  and  regulations,  not  inconsistent  with  the  laws  of  this 
state,  for  their  own  government. 

2.  To  prescribe  and  enforce  rules  for  the  examination  of  teachers,  to  examine 
applicants  for  elementary  school  certificates  and  to  establish  a  standard  of 
proficiency  which  will  entitle  the  person  examined  to  a  certificate. 

3.  [Grant  certificates.]  To  grant,  in  accordance  with  sections  one  thousand 
seven  hundred  seventy-two  and  one  thousand  seven  hundred  seventy-five  of 
this  code,  the  following  certificates,  renewable  at  the  option  of  the  board  : 

(a)  Secondary  school  certificates,  authorizing  the  holders  to  teach  in  any 
secondary  or  elementary  school  in  the  county. 

(b)  Elementary  school  certificates [,]  authorizing  the  holders  to  teach  in  any 
elementary  school  of  the  county,  and  in  the  first  two  years  of  any  intermediate 
school  course  established  as  provided  in  section  one  thousand  seven  hundred 
fifty  a  of  the  Political  Code ;  provided,  that  holders  of  elementary  school  cer- 
tificates who  have  completed  two  years  of  work  in  a  college,  or  one  year  of 
work  in  a  college  in  addition  to  a  normal  school  course,  or  one  year  of  post 
graduate  study  in  a  California  state  normal  school  in  addition  to  a  normal 
school  course,  under  regulations  prescribed  by  the  state  board  of  education, 
may  teach  in  the  third  year  of  any  intermediate  school  course. 

(c)  Kindergarten-primary  certificates,  authorizing  the  holders  to  teach  in 
any  kindergarten  class  in  the  county. 

(d)  Special  certificates,  authorizing  the  holders  to  teach  in  the  schools  of  the 
county  such  branch  or  branches  of  learning  and  in  such  grades  as  are  named  in 
such  certificates.  No  special  certificate  shall  be  granted  except  for  the  oral 
teaching  of  the  deaf  or  for  teaching  of  the  blind  or  for  the  teaching  of  atypical 
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children  or  for  the  teaching  of  special  classes  in  citizenship,  or  for  teaching  a 
subject  included  under  the  manual  and  fine  arts,  oral  and  dramatic  expression, 
library  craft,  technique  and  use,  music,  physical  education,  agriculture,  com- 
mercial branches,  French,  Spanish,  or  any  other  modern  language  useful  in 
trade  or  commerce,  vocational  guidance  and  technical,  household  and  industrial 
arts,  and  other  vocational  arts,  not  herein  specified. 

(e)  Special  certificates  authorizing  the  holders  to  supervise  health  and 

development  work  in  the  public  schools  or  to  perform  the  duties  of  attendance 
officer  may  be  issued. 

4.  [Grant  permanent  certificates.]  To  grant,  in  accordance  with  the  provi- 
sions of  this  code,  permanent  certificates  of  the  grade  and  kind  designated 
therein.  Every  certificate  except  a  permanent  certificate  shall  be  valid  for 
six  years ;  provided,  that  when  any  certificate  shall  be  granted  on  a  recommen- 
dation or  credential  given  for  a  limited  period  only,  such  certificate  shall  not  be 
valid  for  a  longer  period  than  that  specified  in  such  recommendation  or  creden- 
tial ;  and  provided,  further,  that  any  certificate  granted  to  a  candidate  who  has 
not  had  at  least  one  year  of  experience  in  teaching  shall  not  be  valid  for  a 
longer  period  than  two  years.  All  certificates  must  be  issued  upon  blank  forms 
prepared  by  the  superintendent  of  public  instruction,  and  must  have  the  impress 
of  the  seal  of  the  county  board  of  education  and  be  signed  by  a  majority  of  the 
members  of  the  county  board  of  education  issuing  such  certificate. 

5.  '[Adopt  list  of  books.]  To  adopt  a  list  of  books  and  apparatus  for  district 
school  libraries  and  books  for  supplementary  use  in  elementary  schools  in  their 
respective  counties  and  cities  and  counties,  as  required  by  section  one  thousand 
seven  hundred  twelve  of  the  Political  Code ;  provided,  that  no  pupil  shall  be 
required  to  purchase  said  supplementary  books,  and  pupils  must  be  expressly 
notified  by  teachers  that  it  is  not  required  or  desirable  that  such  books  for  sup- 
plementary use  be  purchased  by  pupils  or  parents.  When  supplementary  books 
are  purchased,  they  must  be  paid  for  by  the  school  district.  Except  in  cities 
having  a  city  board  of  education,  to  prescribe  and  enforce  in  the  public  schools 
a  course  of  study  and  the  use  of  a  uniform  series  of  textbooks. 

6.  [Revoke  or  suspend  certificates.]  To  revoke  or  suspend,  for  immoral  or 
unprofessional  conduct,  evident  unfitness  for  teaching,  or  persistent  defiance  of, 
and  refusal  to  obey  the  laws  regulating  the  duties  of  teachers,  the  certificates 
granted  by  them.  But  no  certificate  shall  be  revoked  or  suspended  until  after 
a  hearing  before  the  county  board  of  education,  and  then  only  upon  the  affirma- 
tive vote  of  at  least  four  members  of  the  board.  All  charges  of  immoral  or 
unprofessional  conduct,  of  evident  unfitness  for  teaching,  or  persistent  defiance 
of,  and  refusal  to  obey  the  laws  regulating  the  duties  of  teachers,  shall  be 
presented  to  the  board  in  writing  and  shall  be  verified  under  oath.  Notice  of 
the  time  of  hearing  and  a  full  and  complete  copy  of  the  charges  shall  be  fur- 
nished to  the  accused  at  least  ten  days  before  the  hearing.  The  accused  shall 
be  given  a  fair  and  impartial  hearing  and  shall  have  the  right  to  be  represented 
by  counsel.  The  hearing  shall  be  governed  by,  and  CQnducted  under,  the  rules 
of  the  board. 

7.  To  keep  a  record  of  their  proceedings. 
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8.  [Issue  diplomas.]  To  provide  for  the  conferring  of  diplomas  of  gradua- 
tion, by  examination  and  to  issue  such  diplomas  of  graduation  from  the  elemen- 
tary schools  of  the  county  except  city  schools  governed  by  city  boards  of  edu- 
cation; provided,  that  nothing  herein  shall  be  construed  as  prohibiting  the 
county  board  of  education  from  issuing  diplomas  of  graduation  without  exam- 
ination to  the  pupils  in  any  school  which  has  been  accredited  by  the  said  county 
board  of  education.  Such  diplomas  shall  be  conferred  only  upon  such  pupils  as 
have  completed  the  course  of  study  prescribed  hy  the  board.  All  diplomas 
granted  by  the  county  board  of  education  shall  be  on  blanks  furnished  by  the 
superintendent  of  public  instruction  and  shall  be  signed  by  the  president  and 
secretary  of  the  board. 

$/  [Seal.]  To  adopt  and  use  in  authentication  of  their  acts,  an  official  seal, 
and  to  have  such  printing  done  as  may  he  necessary. 

10.  {Prescribe  course  of  study.]  To  prescribe  and  it  shall  he  their  duty  to 
prescribe,  on  or  before  the  first  day  of  July  of  each  year,  the  course  of  study 
in  and  for  each  grade  of  the  elementary  schools  of  the  county  for  the  ensuing 
school  year ;  provided,  that  such  course  of  study  shall  not  apply  to  elementary 
schools  in  cities  governed  by  city  boards  of  education.  Whenever  necessary 
the  board  may  amend  and  change  the  course  of  study,  subject  to  section  one 
thousand  six  hundred  sixty-five  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  102;  March  16,  1878,  Code  Amdts.  1877-8,  p.  30;  April 
7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  41;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  44;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  191; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  268;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  670;  April  17,  1909,  Stats,  and  Amdts.  1909,  p. 
976;  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  773;  May  29,  1917,  Stats, 
and  Amdts.  1917,  p.  1316;  May  10,  1919,  Stats,  and  Amdts.  1919,  p.  455. 
In  effect  July  22,  1919. 


POWER  OF  COUNTY  BOARDS  OP 
EDUCATION. 

1.  Absence    of    constitutional    or    statutory 

limitations. 

2.  Duties   of   board  —  Legislative  and  quasi- 

judicial. 

3.  Granting  certificates    as    teachers    without 

exam  inati  on — Discretionary. 

4.  Granting     certificates     to     teach     special 

branches. 

5.  Qualifications    of   teachers — Imposition    of 

additional. 

6.  Refusing  certificate — In  what  cases  wrong- 

ful. 

7.  Regulations  must  conform  with  law — Ex- 

ample. 

8.  Text-books  —  Adoption    of,    is    legislative 

function. 

An  to  adoption  and  use  of  text- books,  see 

Const-    1879,  art.   IX,    5  7,  1   Henning's  Gen- 
eral Laws,  3d  ed.,  p.  lvii. 

1.  Absence  of  the  constitutional  or  stat- 
utory limitations,  in  the,  board  of  educa- 
tion may  exercise  unlimited  discretion  in 
the  employment  and  dismissal  of  teachers 
as  well  as  in  their  transfer  and  assignment. 


—Loehr  v.  Board  of  Education,  12  Cal. 
App.    671,    675,    108    Pac.    826. 

2.  Duties  of  board  —  Legislative  and 
quasl-JadlclaL — The  duties  of  boards  of  ed- 
ucation are  legislative  and  quasi-judicial, 
and  general  rule  is  that  such  duties  can 
not  be  delegated. — Webster  v.  Board  of  Ed- 
ucation, 140  Cal.  881,  332,  78  Pac.  1070. 

3.  Grunting-    of    certificates    as    teachers 

without  examination  in  certain  instances 
discretionary  and  permissive  with  board  of 
education,  and  mandamus  will  not  lie  to 
compel  board  to  issue  such  certificate. — 
Kemble  v.  McPhaill,  128  Cal.  444,  447,  448, 
60  Pac.  1092. 

4.  Granting  of  certificates  to  teach  snch 
special  branches  as  may  be  required  by 
board  is  within  power  of  board  of  educa- 
tion.— Sinnott  v.  Colombet,  107  Cal.  187, 
192,  28  L.  R.  A.  694,  40  Pac.  329. 

6.  Qualifications  of  teachers— Imposition 
of  additional.  —  A  requirement  by  resolu- 
tion of  the  board  of  education  that  the 
teachers  of  the  schools  of  the  city  and 
county  of  San  Francisco  shall  reside  in  the 
city,  is  not  the  imposition  of  additional 
qualifications  to  those  imposed  under  the 
provisions  of   this  and  section   1791,   Politi- 
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cal    Code. — Stuart   v.    Board    of    Education, 
161  Cal.  213,  118  Pac.  712. 

6,  Refusing  to  Issue  certificate— I»  whit 
cases  wrongful. — Refusing-  to  Issue  certifi- 
cate as  teacher  to  one  who  has  been  ex- 
amined under  rules  of  board,  when  found 
by  it  to  be  proficient  In  all  studies  and 
matters  required  by  law  and  rules  of  board, 
and  also  found  to  be  of  good  moral  char- 
acter, Is  not  within  discretion  of  board. 
Board  has  discretion  to  prescribe  and  en- 
force rules  for  examination  of  applicant 
and  to  prescribe  standard  of  efficiency,  but 
having-  once  fixed  such  rules,  and  applicant 
having-  complied  in  all  respects  with  them, 
board  has  no  arbitrary  power  to  say  that 
certificate  shall  not  issue,  and  mandamus 
will  lie  to  compel  Its  issuance. — Keller  v. 


Hewitt,   109   Cal.   146,   147,   148,   41   ?ac.  871. 

7.  Regulations  rnnit  conform  with  law- 
Example* — Regulations  which  conflict  with 
law  of  this  state  can  not  be  adopted  by 
board  of  education.  Provision  requiring 
holder  of  diploma  of  state  r  1  school 
to  have  one  year's  experience  .a  teaching 
before  being*  entitled  to  certificate  as 
teacher  is  contrary  to  provisions  of  section 
1503  of  this  code  and  void. — Mitchell  v. 
Winnek,  117  Cal.  620,  525.  527,  49  Pac.  579. 

8.  Text- books  —  Adoption  of*  is  legisla- 
tive function,  and  not  judicial,  exercised  by 
board  of  education. — People  ex  rel.  Coch- 
ran v.  Board  of  Education,  54  Cal.  375,  376. 
See  Tanner  v.  Nelson,  125  Utah  226,  233,  70 
Pac.  984. 


§  1772.  MAY  GRANT  CERTIFICATES  UPON  EXAMINATION.  County 
boards  of  education  may,  on  examination,  grant  elementary  school  certificates 
to  candidates  who  comply  with  the  following  requirements : 

(a)  [Education  or  experience.]  Candidates  shall  present  satisfactory  writ- 
ten or  documentary  evidence  that  they  have  completed  a  four-year  high-school 
course  or  the  equivalent  thereof,  or  give  evidence  of  four  years  of  successful 
experience  in  teaching.  In  determining  such  equivalent,  the  board  may  take 
cognizance  of  any  adequate  evidence  of  preparation  a  candidate  may  present. 

(b)  [Subjects  for  examination.]  Candidates  shall  have  passed  a  satisfactory 
examination  given  by  such  county  board  of  education,  in  the  following  studies: 
Reading,  English  grammar  and  composition,  English  and  American  literature, 
spelling  and  defining,  penmanship,  drawing,  vocal  music,  bookkeeping,  arith- 
metic, algebra  to  quadratics,  plane  geometry,  geography  (physical,  political  and 
industrial),  physiology  and  hygiene,  history  of  the  United  States,  civics,  history 
(ancient,  medieval  and  modern),  school  law,  methods  of  teaching  and  one  of 
the  following :  Elementary  physics,  elementary  chemistry,  biology. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  102;  February  14,  1876,  Code  Amdts.  1875-6,  p.  28; 
April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  42;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  193;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  260;  March  23,  1901,  StatS|and  Amdts.  1900-1,  p.  672;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  775.    In  effect  August  8,  1915. 

§  1773.    EXAMINATION,  HOW  CONDUCTED.    All  examinations  shall  be 

in  writing  in  answer  to  questions  formulated  by  the  board  of  education.    The 

said  board  shall  also  examine  all  applicants,  orally,  touching  the  questions 

asked  and  such  other  matters  in  connection  therewith  as  shall  have  a  tendency 

to  demonstrate  the  fitness  of  the  applicant  to  assume  the  duties  of  teacher.    The 

said  board  shall  ask  questions  of  practical  utility,  with  a  view  of  ascertaining 

the  knowledge  and  ability  of  the  applicant.    All  examinations  shall  be  public 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;  March  15, 1887,  Code  Amdts.  1886-7,  p.  130;  March 
15,  1889,  Stats,  and  Amdts.  1889,  p.  193. 

§  1774.    STANDING  TO  BE  INDORSED  ON  CERTIFICATE.    The  standing 

of  each  applicant  in  each  study,  and  in  the  class,  must  be  indorsed  on  the  back 
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of  each  certificate  issued  upon  examination,  otherwise  it  is  not  a  valid  certifi- 
cate. 

History:     Enacted  March  12,  1872;   amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  G.  pt.)>  P.  42. 

§  1775.  CERTIFICATES  WITHOUT  EXAMINATION.  1.  County  boards 
of  education  may,  without  examination  grant  certificates  as  follows : 

• 

(a)  High  school  certificates:  (1)  To  the  holders  of  high  school  credentials 
approved  by  the  state  board  of  education  in  accordance  with  the  provisions  of 
this  code ;  (2)  to  the  holders  of  special  credentials  issued  by  said  state  board 
in  accordance  with  the  provisions  of  this  code ;  (3)  to  holders  of  high  school 
certificates  issued  by  any  county  or  city  and  county  board  of  education  in  this 
state. 

(b)  Elementary  school  certificates:  To  holders  of  the  following  credentials  : 
(1)  Life  diplomas  or  certificates  of  any  state;  provided,  the  state  board  of 
education  in  this  state  shall  have  decided  that  said  diplomas  or  certificates 
represent  experience  and  scholarship  equivalent  to  the  requirements  for  the 
elementary  life  diploma  in  California.  (2)  California  state  normal  school 
diplomas,  San  Francisco  city  normal  school  diplomas  heretofore  granted,  and 
other  normal  school  diplomas;  provided,  that  the  state  board  pf  education  of 
this  state  shall  have  accredited  the  normal  school  issuing  said  diploma  as  being 
of  equal  rank  with  the  state  normal  schools  of  California.  (3)  Diplomas  of 
graduation  with  the  bachelor's  degree  based  upon  a  four-year  course,  granted 
by  the  University  of  California  or  any  other  university  accredited  by'  the  state 
board  of  education  for  high  school  certification;  provided,  that  the  holder 
thereof  has  successfully  completed  eight  months  of  experience  in  teaching,  or 
twelve  units  of  pedagogy  according  to  regulations  prescribed  by  the  state 
board  of  education.  (4)  Holders  of  state  board  credentials  of  elementary  grade 
issued  by  the  state  board  of  education  in  accordance  with  law.  (5)  To  holders 
of  valid  elementary  school  teachers'  certificates  of  any  county,  or  city  and 
county  of  California ;  provided,  that  the  holder  thereof  has  had  eight  months  of 
successful  teaching  experience. 

(c)  Kindergarten  primary  certificates:  (1)  To  the  holders  of  kindergarten 
primary  certificates  of  any  county,  or  city  and  county  of  California;  (2)  to  the 
holders  of  diplomas  of  graduation  from  the  kindergarten  department  of  any 
state  normal  school  in  the  state;  (3)  to  the  holders  of  credentials  showing  that 
the  applicant  has  had  professional  kindergarten  training  in  an  institution 
approved  by  the  state  board  of  education  and  also  a  general  education  equiva- 
lent to  the  requirements  of  graduation  from  the  kindergarten  department  of  a 
California  state  normal  school;  (4)  to  the  holders  of  kindergarten  credentials 
issued  by  the  state  board  of  education  in  accordance  with  the  provisions  of  this 
code. 

(d)  Special  certificates:  (1)  To  the  holders  of  credentials  approved  by  the 
state  board  of  education,  in  accordance  with  the  provisions  of  this  code;  (2)  to 
the  holders  of  special  credentials  issued  by  the  state  board  of  education,  in 
accordance  with  the  provisions  of  this  code. 
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(e)  Attendance  officer  certificates:  To  the  holders  of  special  credentials 
therefor  issued  by  the  state  board  of  education  in  accordance  with  the  provi- 
sions of  this  code. 

(f )  Health  and  development  certificates :  To  holders  of  certificates  to  prac- 
tice medicine  and  surgery  issued  by  the  California  state  board  of  medical 
examiners  or  to  the  holders  of  California  life  diplomas  or  special  credentials  in 
physical  education  granted  by  the  state  board  of  education,  or  to  holders  of 
certificates  to  practice  dentistry  by  the  California  state  board  of  dental  exam- 
iners and  to  holders  of  certificates  of  registration  as  nurses,  provided  that  cer- 
tificates shall  be  granted  to  such  persons  only  when  such  certificate  to  practice 
medicine  and  surgery,  or  California  life  diploma  or  certificate  to  practice  den- 
tistry, or  certificate  of  registration  as  nurses,  or  a  special  credential  in  physical 
education  granted  by  the  state  board  of  education,  is  accompanied  by  a  special 
credential  from  the  state  board  of  education  showing  special  fitness  and  train- 
ing for  health  supervision  of  pupils. 

2.  [Elementary  certificates  to  primary  grade  certificate  holders.]  Elementary 
school  certificates  may  be  granted  to  the  holders  of  primary  grade  certificates 
who  shall  pass  satisfactory  examinations  in  such  branches  as  do  not  appear  on 
their  certificates  or  in  the  record  of  the  examination  upon  which  the  original 
certificate  was  granted. 

3.  [Certificates  now  valid  continue  in  force.]  All  certificates  and  diplomas 
now  valid  in  California  shall  continue  in  force  and  effect  for  the  full  term  for 
which  they  were  granted.  County  boards  of  education  may  renew  any  certifi- 
cate issued  by  them  prior  to  the  adoption  of  this  law,  and  now  in  force,  and  may 
renew  certificates  granted  by  authority  of  law.  Except  as  otherwise  provided, 
renewed  certificates  shall  be  valid  for  a  period  of  six  years. 

4.-  [Permanent  certificate  after  five  years  teaching.]  When  the  holder  of  any 
certificate  or  state  diploma  shall  have  taught  successfully  in  the  same  county,  or 
city  and  county,  for  five  years,  the  board  of  education  of  such  county,  or  city 
and  county,  may  grant  a  permanent  certificate  of  the  kind  and  grade  which  said 
applicant  holds,  valid  in  the  county,  or  city  and  county,  in  which  issued  during 
the  life  of  the  holder,  or  until  revoked  for  any  of  the  causes  designated  in  sub- 
division six  of  section  one  thousand  seven  hundred  seventy-one  of  this  code; 
provided,  that  such  permanent  certificate  shall  in  no  case  be  of  a  higher  grade 
than  the  grade  of  the  certificate  or  state  diploma  on  which  the  teaching  has 
been  done ;  and  for  a  permanent  high  school  certificate  twenty  months  of  said 
teaching  shall  have  consisted  of  regular  high-school  work;  and  provided, 
further,  that  a  certificate  when  renewed  the  second  time,  or  any  time  thereafter, 
shall  become,  by  such  renewal,  a  permanent  certificate  if  the  holder  of  said  cer- 
tificate shall  have  complied  with  all  the  conditions  of  this  subdivision. 

5.  [Holders  of  existing  certificates.]  No  teacher  shall  be  employed  to  teach 
in  any  way  in  any  school  if  the  certificate  held  by  the  teacher  is  of  a  grade 
below  that  of  the  school  or  class  to  be  taught,  nor  shall  a  teacher  holding  a 
special  certificate  be  employed  to  teach  any  subject  not  authorized  in  such 
certificate ;  provided,  that  the  holders  of  existing  primary  certificates,  or  of  the 
same  when  hereafter  renewed  or  made  permanent  shall  be  eligible  to  teach  in 
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any  of  the  grades  of  the  day  or  evening  elementary  schools  below  the  sixth  year, 
and  not  including  the  kindergarten  grades ;  and  in  any  day  or  evening  elemen- 
tary school  of  the  county,  or  city  and  county,  which  the  county  or  city  and 
county  superintendent  shall  designate  as  a  primary  school;  and  provided, 
farther,  that  the  holder  of  any  valid  special  certificate  for  kindergarten 
work,  or  of  any  kindergarten-primary  certificate  who  presents  to  the  county 
superintendent  of  schools  a  statement  that  she  has  spent  one  year  in  a 
California  state  normal  school,  signed  by  the  president  thereof,  or  who  pre- 
sents evidence  of  one  year  of  successful  experience  in  teaching  in  an  elementary 
school,  or  who  holds  a  diploma  of  graduation  issued  during  or  after  the  year 
1917  by  an  institution  accredited  by  the  state  board  of  education  for  kinder- 
garten certification,  shall  be  entitled  to  teach  in  the  first  grade  of  the  elemen- 
tary school. 

6.  [High-school  librarian.]  No  librarian  shall  be  employed  for  more  than 
two  hours  a  day  in  any  high  school,  unless  such  librarian  holds  a  high-school 
certificate  or  a  special  teachers'  certificate  in  library  craft  technique  and  use, 
of  secondary  grade,  granted  in  accordance  with  the  provisions  of  this  code. 
Such  librarians  shall  rank  as  teachers,  and  shall  be  subject  to  the  burdens  and 
entitled  to  the  benefits  of  the  public  school  teachers  [ ']  retirement  salary  fund 
law  on  the  same  basis  as  other  teachers. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;  February  14,  1876,  Code  Amdts.  1875-6,  p.  29; 
March  30,  1878,  Code  Amdts.  1877-8,  p.  30;  April  7,  1880,  Code  Amdts. 
1880  (Pol.  C.  pt.),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  46; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  193;  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  163;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  260; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  673;  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  488;  March  8,  1909,  Stats,  and  Amdts.  1909,  p.  207; 
May  22,  1915,  Stats,  and  Amdts.  1916,  p.  775;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1315;  May  9,  1919,  Stats,  and  Amdts.  1919,  p.  484.  In 
effect  July  22,  1919. 


CERTIFICATES  WITHOUT  EXAMINA- 
TION. 

1.  Compulsory   issuance   of   certificate — Not 

required. 

2.  Granting    county   certificates    without    ex- 

amination— Discretionary. 

3.  Local  system  of  common  schools  —  State 

system. 

4.  Prescribing    conditions    for   granting    cer- 

tificates— Legislative  function. 

As  to  county  board*  fearing;  no  power  to 
adopt  regulations  Inconsistent  with  laws  of 
this  state,  see,  ante,  6  1771  and  note. 

1.  Compulsory  Issne  of  certificate  —  Not 
reaulred. — Compulsory  issuance  of  certifi- 
cates In  all  Instances  mentioned  in  this  sec- 
tion would  allow  county  having;  least  re- 
quirements to  issue  certificate  which  would 
have  to  be  recognized  in  every  other  county 
and  would  lower  standard  of  education. — 
Kemble  v.  McPhaill,  128  Cal.  444,  447,  448, 
60  Pac    1092. 

X     Granting  of  eonnty  certificates  with- 


out examination— Discretionary  with  coun- 
ty board.  Provisions  of  this  section  per- 
mitting- granting  of  such  certificates  is  not 
mandatory,  and  mandamus  will  not  lie  to 
compel  board  to  issue  such  certificate. — 
Kemble  v.  McPhaill,  128  Cal.  444,  448,  60 
Pac.  1092. 

8.  Local  system  of  common  schools  — 
State  system. — The  local  system  of  common 
schools  apparently  provided  by  Const.  1879 
has  changed  to  state  system  by  new  section 
(S  7,  art.  IX  of  Const.  1879,  added  in  1884). 
— Mitchell  v.  Winnek,  117  Cal.  620,  526,  49 
Pac.  579. 

4.  Prescribing  conditions  for  granting 
certificates  —  Legislative  function.  —  Pre- 
scribing to  whom  and  upon  what  condition 
certificates  shall  be  granted  is  within  power 
of  legislature.  County  board  of  education 
has  no  power  to  adopt  rule  inconsistent 
with  any  legislative  enactment  or  to  pre- 
scribe requirements  not  intended  by  legis- 
lature.— Mitchell  v.  Winnek,  117  Cal.  520, 
624,  525,  49  Pac.  679. 
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§  1776.    MEMBERS  OF  BOARD  PROHIBITED  FROM  PREPARING  ANT 
ONE  FOR  EXAMINATION  FOR  TEACHER'S  CERTIFICATE.    Any  mem 

ber  of  a  county  board  of  education  or  of  a  city  board  of  examination  who  shall, 
except  in  the  regular  course  of  study  in  the  public  schools,  teach  any  classes 
where  pupils  are  given  special  instruction  to  prepare  them  for  passing  exami- 
nation to  obtain  teachers'  certificates,  or  who  shall  give  special  instruction  to 
any  person  preparing  for  examination  to  obtain  a  teacher's  certificate,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  his  office  shall 
be  declared  vacant.  No  certificate  shall  be  issued  to  any  applicant  who  has 
received  special  instructions,  when  preparing  for  examination,  from  any  mem- 
ber of  a  county  board  of  education,  or  of  a  city  board  of  examination. 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  111.  Present  section  enacted  March  15,  1889,  Stats, 
and  Amdts.  1889,  p.  196;  amended  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  261. 

§1777.    COMPENSATION  OF  BOARD.    [Repealed.] 

,  History:    Enacted  March  12,  1872;   amended  March  28,  1874,  Code 

Amdts.  1873-4,  p.  103;  repealed  April  7,  1880,  Code  Amdts.  1880  (PoL 
C.  pt.),  p.  47. 

§  1778.  PERMANENT  CERTIFICATES  TO  TEACHERS,  WHO  MAY  IS- 
SUE. County  or  city  and  county  boards  of  education  shall  have  the  power  to 
issue  permanent  certificates  valid,  within  the  county  or  city  and  county  in 
which  issued,  during  the  life  of  the  holder,  or  until  revoked  for  any  of  the 
causes  shown  [provided]  in  subdivision  four  of  section  seventeen  hundred  and 
ninety-one  of  this  code.  Said  permanent  certificates  shall  be  issued  on  the 
following  credentials  and  conditions : 

1.  [Credentials  and  conditions.]  Whenever  the  holder  of  any  certificate  shall 
have  taught  successfully  in  the  same  county  or  city  and  county  for  five  years, 
the  board  of  education  of  said  county  or  city  and  county  may,  in  addition  to  or 
in  place  of  the  renewal  of  such  certificate,  grant  a  permanent  certificate  of  the 
kind  and  grade  of  the  class  in  which  said  applicant  has  been  teaching;  provided, 
that  in  the  issuance  of  a  permanent  high-school  certificate  at  least  twenty 
months'  successful  high-school  experience,  taught  upon  a  high-school  certifi- 
cate, shall  be  included  in  the  five  years'  experience  required. 

2.  Whenever  the  holder  of  any  certificate  shall  have  successfully  completed 
five  years  of  successful  experience  in  any  county  or  city  and  county,  the  board 
of  education  of  said  county  or  city  and  county  may,  upon  application  and  under 
the  other  conditions  named  in  this  section,  grant  to  said  applicant  a  permanent 
certificate. 

3.  Whenever  the  holder  of  any  life  or  educational  diploma  shall  have  com- 
plied with  the  conditions  as  enumerated  in  subdivision  one  of  this  section,  the 
said  board  of  education  shall,  without  fee,  issue  upon  application,  a  permanent 
certificate  of  the  grade  of  said  life  or  educational  diploma. 

4.  No  permanent  certificate  shall  be  of  a  higher  grade  or,  if  special,  of  a 
different  kind  from  the  certificate  upon  which  granted. 
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5.  (a)  Upon  the  presentation  of  any  certificate,  except  the  primary  grade, 
for  renewal  for  the  second  time,  or  for  any  time  thereafter,  the  board  of  educa- 
tion, in  renewing  said  certificate  shall,  by  such  renewal,  cause  such  certificate 
to  become  permanent;  provided,  the  applicant  for  said  renewal  shall  have 
complied  with  the  other  conditions  of  this  section. 

(b)  And  it  shall  be  the  duty  of  the  county  superintendent  to  attach  to  said 
certificate  a  document  giving  it  the  full  force  and  effect  of  a  permanent  certifi- 
cate within  said  county  or  city  and  county. 

6.  Each  applicant  for  a  permanent  certificate  must  present  to  the  county  or 
city  and  county  board  of  education  satisfactory  evidence  of  the  experience 
upon  which  said  permanent  certificate  may  be  issued. 

7.  [Form  of  certificate.]     All  permanent  certificates  shall  be  upon  blank 

forms  prepared  by  the  state  superintendent  of  public  instruction. 

History:    Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  665. 
In  effect  Immediately. 

§1779.    POST-GRADUATE  COURSE  FOR  GRAMMAR  SCHOOLS.     The 

county  board  of  education  must,  when  requested  so  to  do  by  the  board  of 
trustees  of  any  common-school  district,  not  included  in  any  city,  district,  union 
or  joint  union  high-school  district,  and  when  such  request  has  been  approved 
by  the  county  superintendent  of  schools,  prescribe  for  such  common-school 
district,  a  post-graduate  course  of  study  requiring  one  or  two  years  for 
the  completion  thereof  as  may  be  desired  by  such  board  of  trustees. 
Such  post-graduate  course  of  study  shall  be  open  to  students  who  have 
graduated  from  the  elementary  school,  or  who  may  be  admitted  upon  exami- 
nation by  the  principal  of  the  school  offering  the  post-graduate  course;  pro- 
vided, that  a  common-school  district  located  within  a  union,  or  joint  union 
or  county  high-school  district  may,  with  the  approval  of  the  principal  of  the 
high-school  of  the  district  involved,  establish  and  maintain  a  post-graduate 
course  of  study  in  the  manner  provided  above ;  and  provided,  further,  that  no 
student  who  has  not  graduated  from  the  elementary  schools  shall  be  admitted, 
except  upon  approval  of  the  county  superintendent  of  schools. 

[Consist  of  what.]  Said  post-graduate  course  shall  consist  of  business  Eng- 
lish, commercial  arithmetic,  commercial  and  physical  geography,  bookkeeping 
and  United  States  history  and  civics.  The  county  board  of  education  may  also 
provide  work  in  elementary  agriculture,  manual  arts,  stenography  and  type- 
writing. The  county  board  of  education  may  adopt,  for  a  period  of  not  less 
than  four  years,  such  text-books  as  may  be  necessary  to  carry  out  said  post- 
graduate course ; 

[State  text-books  to  be  used.]  Provided,  that  the  state  series  of  text-books 
shall  be  used  wherever  adapted  to  the  teaching  of  any  subject;  and  provided, 
further,  that  all  text-books,  except  books  of  the  state  series,  shall  be  purchased 
by  the  school  district  out  of  the  library,  county  or  special  fund  and  furnished 
free  to  the  pupils. 

[Attendance  counted  with  elementary  school.]  The  average  daily  attend- 
ance of  students  enrolled  in  such  post-graduate  course  must  be  counted  as  a 
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part  of  the  average  daily  attendance  of  the  elementary  schools  and  used  by  the 
county  superintendent  in  making  the  estimate  of  the  number  of  teachers  to 
which  a  school  district  is  entitled  under  the  provisions  of  sections  one  thou- 
sand five  hundred  thirty-two  and  one  thousand  eight  hundred  fifty-eight  of  the 
Political  Code,  and  shall  be  used  in  making  apportionments  of  state  and  county 
school  moneys  on  the  basis  of  average  daily  attendance  under  said  sections. 

[Diploma  for  post-graduate  work.]  Whenever  a  student  has  successfully 
completed  a  post-graduate  elementary-school  course  embracing  two  years,  the 
county  board  of  education  shall  issue  to  such  student  a  post-graduate  elemen- 
tary-school diploma.  County  boards  of  education  may  determine  whether  such 
student  is  entitled  to  the  post-graduate  elementary-school  diploma,  by  written 
examination  or  otherwise. 

[Statement  of  work  completed  on  leaving  course.]  Whenever  a  student, 
enrolled  in  a  post-graduate  elementary-school  course,  shall  cease  to  attend 
school,  the  principal  of  such  school  shall,  upon  request,  give  to  such  pupil  a 
written  statement  showing  the  subjects  studied,  the  time  devoted  to  each  sub- 
ject and  the  standing  attained  in  each  subject. 

History:  Enacted  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  86,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  104;  amended  April  23,  1915,  Stats,  and 
Amdts.  1915,  p.  177.    In  effect  August  8,  1915. 

ARTICLE  XVn. 

CITY  BOABDS  OP  EXAMINATION. 

$  1787.  City  and  county  boards  of  examination. 

$  1788.  Who  constitute  board. 

S  1789.  Chairman. 

§  1790.  Meetings  and  examinations. 

$  1791.  General  powers  of. 

§  1792.  Renewal  of  certificates. 

$  1793.  Eligibility  of  holders  of  certificates — Where  may  teach— Dismissal. 

§  1794.  Compensation  allowed. 

§1787.    CITY  AND  COUNTY  BOARDS  OF  EXAMINATION.   In  every  city 

of  the  first,  second  or  third  class,  having  a  board  of  education,  and  in  every  city 

and  county,  there  may  be  a  city,  or  city  and  county,  board  of  examination. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  45;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261;  March  23,  1901, 
Stats,  and  Amdts.  1900-1,  p.  674. 

§1788.  WHO  CONSTITUTE  BOARD.  Each  city,  or  city  and  county, 
board  of  examination  shall  consist  of  the  city,  or  city  and  county,  superin- 
tendent of  schools,  and  four  other  members,  residents  of  such  city,  or  city  and 
county,  all  of  whom  shall  be  experienced  teachers,  elected  by  the  city,  or  city 
and  county  board  of  education,  unless  otherwise  provided  by  law  and  holding 
office  for  four  years. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  45;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261;  March  23,  1901. 
Stats,  and  Amdts.  1900-1,  p.  674. 
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§1789.  CHAIRMAN.  The  city,  or  city  and  county,  superintendent  of 
schools  is  chairman  of  the  city,  or  city  and  county,  board  of  examination. 

History:  Enacted  March  12,  1872;  amended  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  46;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  675. 

§1790.  MEETINGS  AND  EXAMINATIONS.  The  city,  or  city  and  county, 
board  of  examination  must  meet  and  hold  examinations  for  the  granting  of 
teachers'  certificates  annually,  at  such  times  as  they  may  determine.  They 
may  also  hold  monthly  meetings  for  the  transaction  of  such  other  business  as 
may  come  before  them. 

Special  meetings  may  be  called  by  the  city,  or  city  and  county,  superinten- 
dent, when  in  his  judgment  the  same  are  necessary;  and  on  recommendation,  in 
writing,  of  any  three  members  of  the  board,  the  city,  or  city  and  county,  super- 
intendent shall  call  a  special  meeting.  No  business  shall  be  transacted  at  any 
special  meeting  except  such  as  is  indicated  in  the  call  therefor ;  and  of  all  such 
meetings,  due  notice  shall  be  given  to  each  member  of  the  board. 

The  place  of  meeting  shall  be  designated  by  the  chairman.  The  meetings  of 
the  city,  or  city  and  county,  board  of  examination  shall  be  public  and  a  record 
of  their  proceedings  shall  be  kept  in  the  office  of  the  city,  or  city  and  county, 
superintendent  of  schools. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;  March  30,  1878;  Code  Amdts.  1877-8,  p.  31;  April 
7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  42;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  261; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  675. 

§  1791.  GENERAL  POWERS  OF.  Each  city,  or  city  and  county,  board  of 
examination  has  power : 

1.  To  adopt  rules  and  regulations,  not  inconsistent  with  the  laws  of  this 
state,  for  its  own  government  and  for  the  examination  of  teachers. 

2.  To  examine  applicants,  and  to  prescribe  a  standard  of  proficiency  which 
may  entitle  the  persons  examined  to  receive  elementary-school  certificates ;  pro- 
vided, that  candidates  for  such  certificates  shall  comply  with  all  the  require- 
ments for  such  certificates  set  forth  in  section  one  thousand  seven  hundred 
seventy-two  of  this  code.  The  board  of  examination  shall  report  the  result  of 
the  examination  to  the  city,  or  city  and  county,  board  of  education ;  and  said 
board  of  education  shall  thereupon  issue  to  the  successful  candidates  the  cer- 
tificates to  which  they  shall  be  entitled. 

[Elementary-school  certificates.]  Such  elementary-school  certificates  shall 
authorize  the  holders  thereof  to  teach  in  the  elementary  schools  of  such  city,  or 
city  and  county,  under  the  same  conditions  and  limitations  as  prescribed  in 
section  one  thousand  seven  hundred  seventy-one  of  this  code,  for  the  holders  of 
elementary-school  certificates  granted  by  county  boards  of  education. 

3.  [Revoke  certificates.]  For  immoral  and  unprofessional  conduct,  profan- 
ity, intemperance,  or  evident  unfitness  for  teaching,  to  recommend  to  the  city, 
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or  city  and  county,  board  of  education,  the  revocation  of  any  certificate  pre- 
viously granted  by  said  board  of  education  in  such  city,  or  city  and  county. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  104;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p. 
42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  46;  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  163;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  262; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  675;  June  13,  1913,  Stats, 
and  Amdts.  1913,  p.  792;  May  24,  1915,  Stats,  and  Amdts.  1915,  p.  817. 
In  effect  August  8,  1915. 


CITY  BOARDS  OF  EDUCATION- 
POWERS  OF. 

1.  Benefit  of  pupils — Reason  for  schools. 

2.  City   charter  —  Provision   must   conform 

with  law. 

3,  4.  Reduction  of  number  of  classes — Power 
of  board. 

5.  Removal  of  teacher — Power  of  board. 

A*  to  eligibility  and  dismissal  of  teachers, 

see,  post,   8  1793  and  note. 

1.  Benefit  of  pnplls^Reason  for  schools* 

— The  benefit  of  pupils  and  resulting  benefit 
to  their  parents  and  community  at  large, 
and  not  benefit  of  teachers,  is  reason  for 
creation  and  support  of  public  schools.  As 
some  teachers  are  better  adapted  to  per- 
form their  duties,  board  to  whom  law  in- 
trusted management  of  schools  should  have 
discretion  in  assignment  of  teachers  to  dif- 
ferent work  as  well  as  in  their  employ- 
ment in  first  Instance. — Bates  v.  Board  of 
Education,  139  Cal.  145,  148,  149,  72  Pac. 
907. 

2.  City  charter— Must  conform  with  law. 

— A  city  charter  can  not  contain  provisions 
in  conflict  with  general  law,  but  may  pro- 
vide  only   for   matters   not   enumerated   by 


general  law  and  not  in  conflict  therewith. 
— McKenzie  v.  Board  of  Education  of  San 
Francisco,   1  Cal.   App.  406,   82  Pac.   392. 

8.  Redaction  of  number  of  classes  — 
Power  of  board. — The  reduction  of  the 
number  of  classes  in  public  schools  in  in- 
terest of  economy  and  for  other  efficient 
reasons  is  within  power  of  board  of  educa-  ' 
tion,  and  it  inevitably  follows  that  board 
must  possess  power  to  determine  what 
teacher  in  such  an  event  shall  be  retired. 
Teacher  so  retired  could  not  draw  pay 
without  performing  any  service. — Bates  v. 
Board  of  Education,  139  Cal.  145,  148,  72 
Pac.  907. 

4.  Comparet    Kennedy  v.  Board  of  Edu- 
cation, 82  Cal.  483,  22  Pac.  1042. 

5.  Removal  of  teacher— Power  of  bosri 

— The  removal  of  a  teacher  for  cause  with- 
out formal  complaint  by  superintendent  of 
schools,  though  charter  provides  teacher 
must  be  so  charged,  is  within  power  and 
jurisdiction  of  board  of  education  under 
this  section. — McKenzie  v.  Board  of  Edu- 
cation,  1   Cal.   App.   406,    82    Pac.   392. 

As  to   power  of  school   board   to  remove 
teacher,  see,  ante,  $  1609,  and  note  par.  3. 


§1792.  RENEWAL  OF  CERTIFICATES.  The  city,  or  city  and  county, 
boards  of  examination  may  also  recommend  the  granting  of  city,  or  city  and 
county,  certificates,  and  the  renewal  thereof,  in  the  manner  provided  for  the 
granting  and  renewal  of  county  certificates  by  county  boards  of  education  in. 
section  seventeen  hundred  and  seventy-five  of  this  codel 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  104;  January  20,  1876,  Code  Amdts.  1875-6,  p.  30; 
March  4,  1881,  Stats,  and  Amdts.  1881,  p.  46;  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  193;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  164; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  262;  March  23,  1901,  Stats, 
and  Amdts.  1900-1,  p.  676. 


§  1793.  ELIGIBILITY  OF  HOLDERS  OF  CERTIFICATES.  WHERE  HAT 
TEACH.  DISMISSAL.  1.  The  holders  of  city,  or  city  and  county,  certificates 
are  eligible  to  teach  in  cities,  or  cities  and  counties,  in  which  such  certificates 
were  granted,  in  schools  or  classes  of  grades  corresponding  to  the  grades  of 
such  certificates,  and  when  elected  shall  be  dismissed  only  for  insubordination 
or  other  causes,  as  mentioned  in  section  seventeen  hundred  and  ninety-^iie  of 
this  code,  duly  ascertained  and  approved  by  the  boards  of  education  of  sucht 
cities,  or  cities  and  counties. 
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2.  [Cit7  superintendents.]  City  superintendents  of  public  schools,  elected 
by  city  boards  of  education,  shall  be  elected  for  a  term  of  four  years,  and  said 
city  boards  of  education  shall  have  full  power  to  fix  the  salary  of  all  employees. 

3.  [Special  certificates.]  The  holders  of  special  city,  or  city  and  county, 
certificates  are  eligible  to  teach  the  special  branches  mentioned  in  their  certifi- 
cates, in  the  grades  of  all  the  schools  in  the  city,  or  city  and  county,  in  which 
such  certificates  were  granted,  corresponding  to  the  grade  of  said  special  certi- 
ficates, and  when  elected,  or  assigned,  shall  be  dismissed  or  removed  only  for 
insubordination  or  other  causes,  as  mentioned  in  section  seventeen  hundred  and 
ninety-one  of  this  code,  duly  ascertained  and  approved  by  the  boards  of  educa- 
tion of  such  cities,  or  cities  and  counties. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1878,  Code  Amdts.  187J-8,  p.  30;  repealed  April  7,  1880,  Code  Amdts. 
1880  (Pol.  C.  pt.),  p.  30;  new  section  enacted  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  46;  amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p. 
164;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  262;  March  23,  1901, 
Stats,  and  Amdts.  1900-1,  p.  676;  AprU  18,  1911,  Stats,  and  Amdts.  1911, 
p.  941. 


TEACHERS— WHERE  MAY  TEACH— 
DISMISSAL— VACATIONS. 

1.  Arrangement    of    teachers — Discretion 

of  board. 

2.  City  certificates — Effect  of  holding. 

3.  Consolidation    of    classes  —  Power    of 

board. 

4.  Dismissal     of     teachers  —  Power     of 

board. 

5.  Duties  of  boards  of  education — Regu- 

lation. 

6.  Election  and  salary  of  employees  — 
Power  of  board. 
7.  Period    for    which    teacher    may    be 
elected. 
8,9.  Placing  teacher  on  unassigned  list. 

10,11.  Same — Section    makes    teachers    eligi- 
ble to  teach,  where. 

12.  Same — Right   to    definite   employment 

is  conferred. 

13.  Position  ceasing  to  exist. 

14.  Removal  of  teacher  from  grade — Ef- 

fect of. 

15.  Retirement   of   teacher  —  When   made 

necessary. 

16.  8pecial    city    certificates  —  Effect    of 

holding. 

17.  Teacher    elected  —  Can    be    dismissed 

only  for  violation  of  rules. 

18.  Term  of  one  year — Effect  of  election 

for. 

19.  TJnassigned   list — Placing   teacher   on. 

20.  Vacations    and    leaves    of    absence  — 

Bales  regulating. 

21*  Vacation    allowed    by    board  —  Effect 
of. 

As  to  areneral  power*  of  board  of  educa- 
tion, see,    ante,   55  1609,  1791   and  notes. 

!•  Arrangement  of  teacher*  Discretion 
•f    board. — Arrangement    of    teachers    and 
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assignment  of  them  to  different  portions  of 
work  in  hand  is  within  proper  discretion  of 
board  of  education.  Public  schools  should 
be  managed  for  benefit  of  pupils  and  com- 
munity  at  large  and  not  for  teachers. — 
Bates  v.  Board  of  Education,  139  Cal.  145, 
148,  149,  72  Pac.   907. 

2.  City    certificate— Effect    of    holding. — 

"City"  or  "city  and  county"  certificate, 
teacher  who  has  never  held  same  does  not 
come  within  provisions  of  above  section  and 
may  be  removed  at  end  of  any  school  year. 
— Stockton  v.  Board  of  Education,  145  Cal. 
246,  247,  249,  78  Pac.  730. 

3.  Consolidation  of  classes —  Power  of 
board. — Consolidation  of  classes  by  board 
of  education  when  in  its  judgment  such 
step  is  necessary  is  within  its  powers. — 
Bates  v.  Board  of  Education,  139  CaL  145, 
147,  72  Pac.   907. 

4.  Dismissal  of  teachers— Power  of  board. 

— Dismissal  of  teachers  for  certain  causes 
is  within  power  of  board.  Provision  of  city 
charter  requiring  formal  complaint  by 
superintendent  of  schools  before  investi- 
gation into  such  matters  by  board  is 
contrary  to  general  law,  and  invalid. — Mc- 
Kenzie  v.  Board  of  Education,  San  Fran- 
cisco, 1  CaL  App.  406,  82  Pac.  392. 

Ajs  to  power  of  school  board  to  discharge 
a  teacher,  see,  ante,  $  1609  and  note  par. 
3;  S  1791  and  note  par.  5. 

B.  Duties  of  hoards  of  education— Reg- 
ulation of  by  general  laws  passed  by  legis- 
lature, which  control  any  conflicting  pro- 
visions of  city  charters,  but  charters  may 
contain  additional  provisions  or  provide  for 
matters  not  enumerated  in  general  law  so 
long  as  they  do  not  conflict. — McKenzie  v. 
Board  of  Education,  1  Cal.  App.  406,  82 
Pac.  392. 

<*.  Election  and  salary  of  employees- 
Power  of  hoard. — The  election  of  a  city 
superintendent    of    schools    and    fixing    the 
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salaries  of  his  employees,  by  board  of  edu- 
cation, as  provided  by  this  section,  can 
not  be  affected  by  provisions  of  city  char- 
ter.— City  of  San  Diego  v.  Dauer,  97  CaL 
442,  444,  32  Pac.  561. 


7.  Period  for  which  teacher  may  be 
elected,  whether  for  one  month  or  year  or 
life,  is  at  discretion  of  board  of  education. 
— Marion  v.  Board  of  Education,  97  Cal. 
606,  609,  20  L.  R.  A.  197,  32  Pac.  648. 

8.  Placing;    of   a    teacher   on    nnasslgned 

Hat  while  away  on  leave  of  absence  is  un- 
authorized by  law.  Upon  her  return  she 
was  entitled  to  immediate  assignment,  and 
the  fact  that  she  had  been  wrongfully 
placed  upon  the  unassignment  list  did  not 
operate  to  deprive  her  of  her  right  to  draw 
her  salary  incident  to  the  position  from 
which  she  had  been  wrongfully  removed. — 
Loehr  v.  Board  of  Education,  12  Cal.  App. 
671,   676,   108   Pac.   826. 

9.  Where  a  teacher,  drawing  salary  of 
eighty- three  dollars  a  month,  placed  on 
unasslgned  list  during  leave  of  absence, 
refuses  to  accept  assignment  of  another 
class  and  enter  upon  the  discharge  of  the 
duties  of  a  teacher  of  the  same  grade  at 
a  salary  of  seventy-six  dollars  a  month, 
she  has  refused  to  perform  the  services 
which  she  was  legally  required  to  perform. 
She  can  not  legally  refuse  to  perform  such 
services  and  insist  upon  the  payment  of  the 
salary  incident  thereto. — Loehr  v.  Board  of 
Education,  12  Cal.  App.  671,  677,  108  Pac. 
325. 

10.  Same— Section  makes  teachers  eligi- 
ble to  teach  only  in  "schools  or  classes  of 
grades  corresponding  to  the  grades"  of 
their  certificates.  There  is  nothing,  how- 
ever, placing  any  limitation  upon  the  power 
of  the  board  of  education  to  transfer  a 
teacher  from  class  to  class,  or  from  school 
to  school.  All  that  seems  to  be  required  is 
that  the  teacher  shall  be  retained  in  some 
class  in  a  school  of  a  grade  which  the  cer- 
tificate qualifies  him  to  teach  in.  The  leg- 
islature certainly  intended  to  leave  such 
freedom  of  action  In  the  board  of  education 
as  would  permit  it,  in  its  discretion,  to 
make  an  assignment  or  transfer  of  a 
teacher  from  one  class  to  another  in  the 
statutory  grade  to  which  he  was  elected, 
although  a  slightly  lower  salary  might  be 
attached. — Loehr  v.  Board  of  Education,  12 
Cal.  App.  671,  676,  108  Pac.  325. 

11.  Whether  a  holder  of  a  high-school 
certificate  is  not  the  holder  of  a  city  cer- 
tificate within  the  contemplation  of  this 
section  not  decided. — Loehr  v.  Board  of 
Education,  12  Cal.  App.  671,  677,  108  Pac. 
325. 

12.  Same— Right  of  definite  employment 
la  conferred  by  this  section  upon  those  who 
are  "holders  of  city,  or  city  and  county 
certificates,"  and  it  has  been  repeatedly 
held,  in  accordance  with  the  plain  lan- 
guage of  the  section,  that  this  right  is  con- 
ferred only  as  an  incident  to  the  holding  of 
a  city  certificate  as  distinguished  from  a 


county,  state,  or  special  certificate. — Loehr 
y.  Board  of  Education,  12  CaL  App.  671,  677, 
108  Pac.  325. 

18.  Position  ceasing  to  exlat  from  any 
cause,  a  teacher  affected  by  such  circum- 
stance has  no  right  to  further  employment 
or  salary. — Bates  v.  Board  of  Education, 
139  Cal.  145,  147,  72  .Pac.  907. 

14.  Removal  of  teacher  from  grade— Ef- 
fect of.  —  The  removal  of  teacher  from 
grade  in  which  her  certificate  by  statute 
entitled  her  to  teach  is  as  much  violation 
of  statute  as  if  she  had  been  dismissed  and 
not  given  another  position. — Kennedy  v. 
Board  of  Education,  82  CaL  483,  489,  480, 
22  Pac.  1042. 


15.  Retirement  of  teach* 
necessary  by  reason  of  consolidation  of 
classes  e?r  discontinuance  of  a  school  or 
class,  board  has  power  to  determine  what 
teacher  shall  be  retired. — Bates  v.  Board 
of  Education,  139  CaL  146,  147,  72  Pac.  907. 

16.  Special  city  certificates  —  Effect  of 
holding.  —  Holders  of  special  city  certifi- 
cates do  not  come  within  protection  of  this 
section  providing  that  holders  of  city  cer- 
tificates shall  be  dismissed  only  for  insub- 
ordination or  other  causes  as  mentioned  in 
section  1791,  ante.  The  position  of  special 
teacher  may  be  declared  vacant  and  she  be 
dismissed  without  any  charge  or  complaint 
— Bradley  v.  Board  of  Education,  1  CaL 
App.  212,  81  Pac.  1086. 

17.  Teacher  elected  — Can  be  dlamlssei 
only  for  violation  of  rwlea  of  board  of  edu- 
cation, or  for  incompetency,  or  unprofes- 
sional or  Immoral  conduct.  The  board  may 
have  power  to  limit  term  of  service  of 
teacher  by  express  contract,  but  one  elected 
without  limitation  of  time  can  not  be  dis- 
missed except  for  causes  above  mentioned. 
— Kennedy  v.  Board  of  Education,  82  Cal. 
483,  489,  490,  22  Pac.  1042. 


18.  Term  of  one  year— Effect  of  election 
for. — A  teacher  elected  for  one  year,  though 
continuing  to  hold  employment  for  two  ad- 
ditional years  without  new  election,  is  not 
elected  for  life,  but  may  be  dismissed  after 
expiration  of  year.  An  Innocent  belief  of 
teacher  that  she  was  elected  for  life  can 
not  affect  case. — Marion  v.  Board  of  Educa- 
tion, 97  Cal.  606,  608,  609,  20  L.  R.  A.  197, 
32  Pac.  643. 

19.  Unasslgned  list  — Placing  teacher 
upon  is  not  a  dismissal  of  teacher  nor  rev- 
ocation of  certificate. — Bates  v.  Board  of 
Education,  139  Cal.  145,  148,  72  Pac.   907. 

2ft.  Vacations  and  leaves  of  ahaeace  — 
Rnlen  regulating. — Reasonable  rules  regu- 
lating same  may  be  made  by  board  of  edu- 
cation, but  it  may  not  make  rule  providing, 
as  an  implied  condition  of  accepting  vaca- 
tion, that  teacher  shall  run  risk  of  for- 
feiting school  or  salary.  Such  rule  Is  In 
contravention  of  above  section  for  reason 
that  enforcing  condition  would  accomplish 
by  indirection  that  upon  which  statute  has 
placed  its  ban. — Falrchild  v.  Board  of  Edu- 
cation, 107  Cal.  92,  93,  94,  40  Pac.  26. 
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21.    Vacation   allowed   by   board  —  Effect  compensation.     To  All  her  position  by  elec- 

•L  —  Vacation    allowed    by    board,    teacher  tion  while  she  was  away  on  leave  of  ab- 

|  upon  return  from  same  is  entitled  to  enter  sence,  or  to  assign  her,  under  less  pay,  to 

upon  performance  of  .duties  In  grade  equal  a  substitute  class,  is  void  act. — Fairchild  v. 

to  one  previously  filled  and  to  receive  same      Board  of  Education,  107  Cal.  92,  40  Pac.  26. 

i 

§  1794.    COMPENSATION  ALLOWED.    The  members  of  the  city  board  of 

!        examination  shall  receive  such  compensation  as  may  be  allowed  them  by  the 

city  board  of  education,  payable  out  of  the  city  school  fund. 

i  History:  Enacted  March  12, 1872;  amended  March  4, 1881,  Stats,  and 

Amdta.  1881,  p.  47. 


ARTICLE  XVm. 

COUNTY  SCHOOL-TAX. 

f  1817.    Public  schools,  county  superintendent  of,  to  estimate  county  school 
ft 1818.    Levy  and  collection  of  tax — Rate,  how  determined. 
1 1818a.  Special  fund  for  payment  of  teachers'  salaries. 
ft  1819.    Duty  of  auditor  if  supervisors  fail  to  make  levy. 
1 1820.    Disposition  of  proceeds  of  tax. 

§  1817.  PUBLIC  SCHOOLS,  COUNTY  SUPERINTENDENT  OF,  TO  ESTI- 
MATE COUNTY  SCHOOL-TAX.  The  county  superintendent  of  every  county, 
and  of  every  city  and  county,  must,  at  least  fifteen  days  before  the  first  day  of 
the  month  in  which  the  board  of  supervisors  of  such  county,  or  city  and  county, 
is  required  by  law  to  levy  the  amount  of  taxes  required  for  county,  or  city  and 
county  purposes,  to  furnish  to  the  board  of  supervisors  and  to  the  auditor, 
respectively,  an  estimate  in  writing  of  the  minimum  amount  of  county  or  city 
and  county  school  fund  needed  for  the  next  ensuing  school  year.  This  amount 
he  must  compute  as  follows : 

1.  [Number  of  teachers.]  The  county  superintendent  of  every  county  and 
of  every  city  and  county  must  ascertain  in  the  manner  provided  for  in  subdivi- 
sions one  and  two  of  section  one  thousand  eight  hundred  fifty-eight  of  the 
Political  Code,  the  total  number  of  teachers  for  the  county,  or  the  city  and 
county. 

2.  [Minimum  amount  of  fund.]  The  county  superintendent  of  every  county 
and  of  every  city  and  county  must  calculate  the  amount  required  to  be  raised  at 
five  hundred  fifty  dollars  per  teacher  and  the  total  amount  so  determined  shall 
he  the  minimum  amount  of  county,  or  city  and  county  school  fund  needed  for 
the  ensuing  school  year ;  provided,  that  if  this  amount  is  less  than  sufficient  to 
raise  a  sum  equal  to  twenty-one  dollars  for  each  pupil  in  average  daily  attend- 
ance in  the  county,  or  city  and  county,  for  the  school  year  closing  June  thir- 
tieth preceding,  then  the  minimum  amount  shall  be  such  a  sum  as  will  be  equal 
to  twenty-one  dollars  for  each  pupil  in  average  daily  attendance  in  the  county, 
or  city  and  county,  for  the  school  year  ending  June  thirtieth  preceding; 

[Tax-rate.]    but  in  no  case  shall  the  rate  of  tax  levied  for  county  or  city  and 
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county  school  purposes  in  any  one  year  exceed  fifty  cents  on  each  one  hundred 

dollars  of  taxable  property  in  the  county  or  city  and  county. 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  105; 
amended  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  43;  March  15, 
1889,  Stats,  and  Amdts.  1889,  p.  194;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  263;  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  162;  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  625;  April  14,  1911,  Stats,  and  Amdts. 
1911,  p.  916;  May  25,  1919,  Stats,  and  Amdts.  1919,  p.  1192.  In  effect 
on  and  after  July  25,  1919. 


COUNTY  SUPERINTENDENT  —  POWERS 

OF. 

1.  Advisory    power    of    superintendent    of 
schools — As  to  taxes. 

2-5.  Delegating    authority — Taxation — Valid, 
when. 

6, 7.  Same — Same — Void,  when. 

8.  Taxation — Power  of  is  purely  legislative. 

9.  Same — Purposes  for  which  tax  may  be 

imposed. 

As  to  comtrol  of  fund*  of  school  districts, 

see  Const.   1879,  art.   XI,    S  16,   1   Henning's 
General  Laws,  3d  ed.,  p.  lxxxiv. 

Aa  to  county  superintendent  of  school* 
apportioning;  school  moneys  of  county*  see, 
ante,  $  1543  and  note. 

Aa  to  duty  of  superintendent  of  public 
Instruction   to  apportion   state  school  fund, 

see,  ante,  §  1532,  subd.   4. 

Aa  to  elections  to  determine  district 
achool  tax,  see,  post,  88  1830-1839  and  notes. 

As  to  general  duties  of  boards  of  educa- 
tion In  regard  to  school  moneys,  see,  ante, 
8 1621. 

As  to  ft-eneral  duties  of  school  superin- 
tendents In  regard  to  achool  funds,  see, 
ante,   8  1543. 

As  to  powers  and  limitations  of  the  legis- 
lature as  to  taxation,  see  Const  1879,  art 
XI,  8  12,  1  Henning's  General  Laws,  3d  ed., 
p.  lxxxiv. 

As  to  supervisors  regulating  county  rate 
of  taxation,  see,  post,  8  3714  and  note. 

As  to  support  of  high  schools  by  taxation, 

see,  ante,  8  1720,  note  par.  13. 

Aa  to  use  of  achool  moneys,  see,  ante, 
8 1621. 

1.  Advisory  power  of  superintendent  of 
schools— -As  to  taxes. — Advisory  power  of 
superintendent  of  schools  to  estimate 
amount  of  school  tax,  leaving:  with  super- 
visors power  to  absolutely  determine 
amount  and  levy  tax  sufficient  for  such 
purpose,  is  not  delegation  of  legislative 
power  to  such  superintendent  and  is  valid. 

People  ex  rel.  Pixley  v.  Lodl  High-School 

Dist.,  124  Cal.   694,  697,  67  Pac.   660. 

2.  Delegation  of  power  —  Taxation  — 
Valid  when. — Delegating  authority  to  the 
board  of  equalization  to  make  an  allowance 
for  delinquency  in  collection  of  taxes,  in 
making   their   calculations,   is   proper   dele- 


gation by  legislature,  as  it  only  authoriiet 
to  do  those  things  which  It  might  properly, 
yet  can  not  understanding^  or  advan- 
tageously, do  itself. — Savings  A  I*  Soc  ▼. 
Austin,  46  Cal.  416,  476-481  (by  divided 
court). 

ft.  Overruled  t  Houghton  v.  Austin,  47 
Cal.   646,  660   (by  divided  court). 

4.  Delegation  of  power  to  state  board 
of  equalization  to  determine  and  transmit 
to  board  of  supervisors  of  each  county  rate 
of  state  tax  to  be  levied  and  collected, 
which,  after  allowing  for  delinquency  in 
collection  of  tax,  must  be  sufficient  to  raise 
specific  amount  of  revenue  directed  to  be 
raised  by  legislature  for  state  purposes,  is 
not  unconstitutional. — Savings  &  L.  Soc  v. 
Austin,  46  Cal.  416,  476,  481  (by  divided 
court). 

5.  Overruled »  Houghton  v.  Austin,  47 
Cal.  646,  660   (by  divided  court). 

6.  Same— Same— Void  when. — Delegation 
of  power  to  state  board  of  equalization  of 
right  to  fix  rate  of  taxation  by  allowing  for 
delinquency  in  collection  of  taxes  is  delega- 
tion of  legislative  power  in  derogation  of 
constitution,  and  void.  Such  delegation 
would  confer  upon  board  power  to  add  any 
sum  to  amount  of  tax  levied  by  law,  which 
would  In  effect  give  them  power  to  increase 
amount  of  tax  to  be  paid  by  people. — 
Houghton  v.  Austin,  47  Cal.  646,  651  (by 
divided  court). 

7.  Overruling t    Savings  &  L*.  Soc.  v.  Aus- 
tin, 46  Cal.  415. 

8.  Taxation—- Power  of  la  purely  leajlsla- 
tlve  and  vested  in  legislative  department  of 
any  county  or  city.  Grant  of  power  to  su- 
perintendent of  schools  to  fix  amount  of 
tax  without  prescribing  any  basis  for  such 
computation  and  without  giving  legislative 
department  any  discretion  as  to  amount 
and  levy  thereof,  is  void. — McCabe  v.  Car- 
penter, 102  Cal.  469.  472,  473.  36  Pac   836. 

0.  Same— Purpose*  for  'which  tax  may  he 
Imposed. — Taxes  can  be  imposed  only  for 
purposes  granted  by  legislature  and  In 
manner  prescribed.  Constitution  has  taken 
from  legislature  power  to  impose  taxes 
upon  counties,  yet  has  given  such  counties 
no  authority  to  impose  taxes,  but  has  au- 
thorized legislature  to  vest  such  power  in 
counties  by  general  laws. — Hughes  v.  Ew 
ing,  93  Cal.  414,  418,  28  Pac.  1067. 


Ck.  m,  art.  X VIII.]  SCHOOL-TAX— LEVY  AND  COLLECTION  OF.  8  1818 

§1818.  LEVY  AND  COLLECTION  OF  TAX.  BATE,  HOW  DETER- 
MINED. The  board  of  supervisors  of  every  county  or  city  and  county  must 
annually,  at  the  time  and  in  the  manner  of  levying  other  county  or  city  and 
county  taxes,  levy  and  cause  to  be  collected  for  the  county  or  city  and  county 
school  fund  a  tax,  to  be  known  as  the  county  or  city  and  county  school  tax,  the 
maximum  rate  of  which  must  not  exceed  fifty  cents  on  each  one  hundred  dollars 
of  taxable  property  in  the  county  or  city  and  county,  nor  the  minimum  rate  be 
less  than  sufficient  to  raise  the  minimum  amount  estimated  to  be  raised  by  the 
county  superintendent  of  any  county,  or  of  any  city  and  county,  in  accordance 
with  the  provisions  of  section  eighteen  hundred  and  seventeen  of  the  Political 
Code. 

The  supervisors  must  determine  the  ntfarmnm  rate  of  the  county  or  city  and 
county  school  tax  as  follows : 

They  must  deduct  fifteen  per  cent  from  the  equalized  value  of  the  last  gen- 
eral assessment-roll  and  the  amount  required  to  be  raised  divided  by  the 
remainder  of  the  assessment-roll,  is  the  rate  to  be  levied ;  but  if  any  fraction  of 
a  cent  occur,  it  must  be  taken  as  a  full  cent  on  each  one  hundred  dollars. 

[Special  fund  for  teachers'  salaries.  Procedure  if  fund  is  insufficient.]  (a) 
In  every  county,  or  city  and  county,  constituting  but  one  school  district,  a  por- 
tion of  the  school  funds  for  any  fiscal  year  subsequent  to  the  present  fiscal  year 
equal  in  amount  to  the  sum  total  of  teachers'  salaries  for  the  next  preceding 
fiscal  year  payable  out-  of  the  school  fund  in  question,  shall  constitute  a  special 
fund,  to  be  used  only  for  the  payment  of  teachers'  salaries  as  hereinafter  pro- 
vided, and  to  be  known  as  the  teachers'  salary  fund;  provided,  that  no  portion 
of  any  school  fund  consisting  of  moneys  which  are  applicable  exclusively  to 
some  special  purpose  defined  by  statute  other  than  the  payment  of  teachers' 
salaries  shall  be  deemed  a  part  of  such  school  fund  for  the  purposes  of  this 
act.  Out  of  the  teachers'  salary  fund  shall  be  paid  the  salaries  of  all  teachers 
holding  in  the  fiscal  year  positions  which  existed  in  the  preceding  fiscal  year. 
No  other  demands  whatsoever  shall  be  paid  out  of  such  fund.  If,  by  any 
increase  in  the  rate  of  salaries,  or  for  any  other  cause,  such  fund  should  be 
insufficient  to  pay  all  of  the  salaries  which  constitute  demands  against  it,  such 
fond  shall  be  divided  pro  rata  among  such  demands,  and  the  portion  of  such 
demands  unpaid  shall  be  payable  out  of  any  available  money  in  the  school  fund 
of  which  said  teachers'  salary  fund  constitutes  a  part.  If  teachers'  positions 
other  than  or  in  addition  to  those  which  existed  in  the  preceding  fiscal  year  are 
created,  the  salaries  of  teachers  holding  such  different  or  additional  positions 
shall  not  be  paid  out  of  the  teachers'  salary  fund,  but  out  of  any  other  avail- 
able moneys ;  but  the  amount  of  such  salaries  shall  be  included  in  determining 
the  amount  of  the  teachers'  salary  fund  for  the  succeeding  fiscal  year. 

[Unused  special  fund  to  be  transferred  to  general  fund.]  If  there  remain 
in  any  fiscal  year  any  money  in  any  teachers'  salary  fund  after  the  payment  of 
all  legal  demands  for  such  year  against  such  fund,  such  money  so  remaining 
shall  be  transferred  to  the  general  school  fund  of  which  said  teachers'  salary 
fund  is  a  part,  and  shall  become  available  for  the  payment  of  any  unpaid  lawful 
demands  against  such  general  fund. 
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[Statement  of  amount  of  money  used.]  It  shall  be  the  duty  of  any  officer 
whose  duty  it  is  to  audit  demands  against  the  school  fund  of  any  such  county, 
or  city  and  county,  in  this  state,  on  or  before  the  first  Monday  of  the  fiscal  year, 
to  file  with  the  board  of  supervisors  of  such  county,  or  city  and  county,  and 
with  the  officer  whose  duty  it  is  to  pay  demands  against  the  school  fund  of 
any  such  county,  or  city  and  county,  a  certified  copy  of  the  statement  made  by 
him  of  the  amount  of  money  used  in  such  county,  or  city  and  county,  for  the 
payment  of  teachers'  salaries  for  the  next  preceding  fiscal  year,  and  no  demands 
against  the  school  funds  of  such  county,  or  city  and  county,  shall  be  allowed, 
audited,  or  paid  until  said  copies  shall  have  been  filed,  as  aforesaid.  The 
allowance,  audit,  or  payment  of  any  demand  out  of  a  teachers*  salary  fund  in 
violation  of  this  act,  may  be  enjoined  by  the  suit  of  any  teacher  whose  salary 
is  payable  from  said  fund. 

[Liability  for  violation  of  this  act.]  The  members  of  the  governing  body  of 
any  such  county,  or  city  and  county,  in  this  state,  who  shall  pass  a  demand 
against  said  teachers'  salary  fund  in  violation  of  the  provisions  of  this  act,  and 
any  officer  whose  duty  it  is  to  audit  demands  against  such  fund  and  who  shall 
audit  a  demand  against  such  teachers'  salary  fund  in  violation  of  the  provisions 
of  this  act,  and  any  officer  whose  duty  it  is  to  pay  demands  against  such  funds, 
and  who  shall  pay  a  demand  against  said  teachers'  salary  fund  in  violation  of 
this  act,  shall  each  be  jointly  and  severally  liable  therefor  to  any  teacher  whose 
salary  is  payable  from  said  fund  who  shall  have  been  damaged  by  the  allow- 
ance, audit,  and  payment  of  such  demand. 

History:    Enacted  March  12,  1872;  amended  March  28,  1874,  Code  - 
Amdts.  1873-4,  p.  105;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p. 
43;  March  24,  1903,  Stats,  and  Amdts.  1903,  pp.  403-404;  March  21,  1905, 
Stats,  and  Amdts.  1905,  pp.  625-627.    In  effect  immediately. 

TAX  TO   SUPPORT   SCHOOLS.  mated  necessary  expenses.    There  is  reason 

-     _  v     i       tt  _x  j  for  submitting*   question   of   special   tax  to 

1.  Common  schools-How  supported.  yoters  |n  common.8Chool  dl8trlct  whlch  dpes 

2.  Tax  for  school  purposes — Not  special.  not  exist   in   high-school  districts.— People 

ex  rel.  Pixley  v.  Lodl  High-School  Dist., 
124  Cal.  694,  697,  698,  57  Pac.  660.  See  Brown 
v.  City  of  Visalia,  141  Cal.  S72,  381.  74  Pac. 
1042. 

As  to  election,  for  ■Pectal  tax  to  furnish  ^     ^  f ^  -ehool  pilrpol|e_Not  -|>e€l|lI. 

!f^2JTV?M       f      *  tm^Utiem.      see,      post,  __A    tax   for   8cnool   purpo8e8    ,s   not   8uch 

SS  1830-1839  and  note.  special  tax  as  to  make  law  providing  for  it 

1.     Common   schools—- How  supported. —  unconstitutional.     There     is     no     limitation 

Common    school    is    supported    by    general  upon  powers  of  legislature  to  authorise  by 

school    fund    and    school    tax,    no    part    of  general  law  tax  for  special  purpose  without 

which  can  be  used  for  other  schools.  Taxes  first  submitting  to   vote  of  people. — People 

for  maintenance  of  high  schools  are  raised  ex    rel.    Pixley    v.   Lodi    High-School   Dist, 

each  year  by  special  tax  based  upon  esti-  124  Cal.   694,  697,  57  Pac.  660. 

§  1818a.     SPECIAL  FUND  FOR  PAYMENT  OF  TEACHERS'  SALARIES. 

In  every  county,  or  city  and  county,  constituting  but  one  school  district,  a 
portion  of  the  school  funds  for  any  fiscal  year  subsequent  to  the  present  fiscal 
.  year  equal  in  amount  to  the  sum  total  of  teachers'  salaries  for  the  next  preced- 
ing fiscal  year  payable  out  of  the  school  fund  in  question,  shall  constitute  8 
special  fund,  to  be  used  only  for  the  payment  of  teachers'  salaries  as  herein- 
after provided,  and  to  be  known  as  the  teachers'  salary  fund ;  provided,  that  no 
portion  of  any  school  fund  consisting  of  moneys  which  are  applicable  exclu- 
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sively  to  some  special  purpose  defined  by  statute  other  than  the  payment  of 
teachers'  salaries  shall  be  deemed  a  part  of  such  school  fund  for  the  purposes  of 
this  act.  Out  of  the  teachers'  salary  fund  shall  be  paid  the  salaries  of  all  teach- 
ers holding  in  the  fiscal  year  positions  which  existed  in  the  preceding  fiscal 
year. 

No  other  demands  whatsoever  shall  be  paid  out  of  such  fund.    If  by  any 

increase  in  the  rate  of  salaries,  or  for  any  other  cause,  such  fund  should  be 
insufficient  to  pay  all  of  the  salaries  which  constitute  demands  against  it,  such 
fund  shall  be  divided  pro  rata  among  such  demands,  and  the  portion  of  such 
demands  unpaid  shall  be  payable  out  of  any  available  money  in  the  school  fund 
of  which  said  teachers'  salary  fund  constitutes  a  part.  If  teachers'  positions 
other  than  or  in  addition  to  those  which  existed  in  the  preceding  fiscal  year 
are  created,  the  salaries  of  teachers  holding  such  different  or  additional  posi- 
tions shall  not  be  paid  out  of  the  teachers'  salary  fund,  but  out  of  any  other 
available  moneys,  but  the  amount  of  such  salaries  shall  be  included  in  deter- 
mining the  amount  of  the  teachers'  salary  fund  for  the  succeeding  fiscal  year. 

[Unused  special  fund  to  be  transferred  to  general  fund.]  If  there  remain  in 
any  fiscal  year  any  money  in  any  teachers'  salary  $ind  after  the  payment  of  all 
legal  demands  for  such  year  against  such  fund,  such  money  so  remaining  shall 
be  transferred  to  the  general  school  fund  of  which  said  teachers'  salary  fund  is 
a  part,  and  shall  become  available  for  the  payment  of  any  unpaid  lawful 
demands  against  such  general  fund. 

[Statement  of  amount  of  money  used.]  It  shall  be  the  duty  of  any  officer 
whose  duty  it  is  to  audit  demands  against  the  school  fund  of  any  such  county, 
or  city  and  county,  in  this  state,  on  or  before  the  first  Monday  of  the  fiscal  year, 
to  file  with  the  board  of  supervisors  of  such  county,  or  city  and  county,  and 
with  the  officer  whose  duty  it  is  to  pay  demands  against  the  school  fund  of  any 
such  county,  or  city  and  county,  a  certified  copy  of  a  statement  made  by  him  of 
the  amount  of  money  used  in  such  county,  or  city  and  county,  for  the  payment 
of  teachers'  salaries  for  the  next  preceding  fiscal  year,  and  no  demands  against 
the  school  funds  of  such  county,  or  city  and  county,  shall  be  allowed,  audited, 
or  paid  until  said  copies  shall  have  been  filed  as  aforesaid.  The  allowance, 
audit,  or  payment  of  any  demand  out  of  a  teachers'  salary  fund  in  violation  of 
this  act  may  be  enjoined  by  the  suit  of  any  teacher  whose  salary  is  payable 
from  said  fund. 

[Liability  for  violation  of  act.]  The  members  of  the  governing  body  of  any 
such  county,  or  city  and  county,  in  this  state,  who  shall  pass  a  demand  against 
said  teachers'  salary  fund  in  violation  of  the  provisions  of  this  act,  and  any 
officer  whose  duty.it  is  to  audit  demands  against  such  fund  and  who  shall 
audit  a  demand  against  said  teachers'  salary  fund  in  violation  of  the  provisions 
of  this  act,  and  any  officer  whose  duty  it  is  to  pay  demands  against  such  funds, 
and  who  shall  pay  a  demand  against  said  teachers'  salary  fund  in  violation  of 
this  act,  shall  each  be  jointly  and  severally  liable  therefor  to  any  teacher  whose 
salary  is  payable  from  said  fund  who  shall  have  been  damaged  by  the  allowance, 
audit  and  payment  of  such  demand. 

History:    Enacted  March  8,  1899,  Stats,  and  Amdts.  1899,  pp.  79-80. 
In  effect  immediately. 
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§  1819.    DUTY  OF  AUDITOR  IF  SUPERVISORS  FAIL  TO  MAKE  LEVY. 

If  the  supervisors  fail  to  levy  the  tax  as  herein  provided,  then  the  auditor  must, 
and  add  it  to  the  assessment-roll. 

History:     Enacted  March  12,  1872, 


§  1820.    DISPOSITION  OF  PROCEEDS  OF  TAX.    All  moneys  derived  from 

this  tax  in  each  county,  or  city  and  county,  must  be  paid  into  the  treasury 

thereof  to  the  credit  of  the  school  fund. 

History:    Enacted  March  12,  1872;  amended  March  21,  1905,  Stats, 
and  Amdts.  1905,  p.  267.    In  effect  immediately. 


DISPOSITION  OP  SCHOOL  TAX. 

1.  Deposit   of  school    fund  —  Charter   provi- 

sions. 

2.  School  district — Public  corporation. 

3.  School  moneys,  public  moneys — Custody  of. 

4.  Special  school  purposes — Control  of  taxes 

for. 

1.  Deposit  of  school  fund— Charter  pro- 
visions In  charter  of  city  of  San  Diego  that 
all  moneys  belonging  to  school  fund  of 
city  shall  be  deposited  with  city  treasurer, 
can  not  supersede  requirement  of  this  code 
that  all  moneys  pertaining;  to  school  sys- 
tem are  to  be  paid  into  county  treasury.— 
Kennedy  v.  Miller,  97  Cal.  429,  437,  32  Pac 
558. 

2.  School  district— A  public  corporation. 

— Legislative  declaration,  this  code,  section 
1576,  that  every  incorporated  city  is  a 
school  district,  does  not  import  into  organ- 
ization of  school  district  any  of  provisions 
of  city  charter  or  limit  powers  and  func- 
tions which  as  school  district  it  has  by  vir- 
tue of  this  code.     The  city  is  corporation 


distinct  from  that  of  school  district*  even 
though  both  are  designated  by  same  name 
and  embrace  same  territory. — Kennedy  v. 
Miller,  97  Cal.  429,  432,  32  Pac.  658. 


&,  School  moneys  public  moneys  — 
tody  of. — School  moneys  never  lose  their 
character  of  public  moneys  belonging;  to 
state,  and  remain  under  control  of  its  offi- 
cers for  purpose  for  which  they  have  been 
appropriated.  Fact  that  they  have  been 
apportioned  to  various  districts  does  not 
give  to  those  districts  proprietary  right 
therein,  or  any  right  to  their  custody. — 
Kennedy  v.  Miller,  97  CaL  429,  435,  32  Pac 
658. 

4*  Special  school  purposes  —  Control  of 
taxes  for. — Special  school  purposes,  taxes 
collected  for  are  not  under  control  of  coun- 
ty nor  can  credit  of  county  be  pledged  for 
payment  of  liability  of  school  district. — 
Sunol  School  Dlst.  v.  Chipman,  138  Cal.  251, 
256,  71  Pac.  340.  See  Pacific  Mut.  L.  Ins, 
Co.  v.  County  of  San  Diego,  112  Cal.  314, 
215,  41  Pac   423,   44  Id.   571. 


CM.  III.  art.  XIX.]       DISTRICT  SCHOOL-TAX — ELECTIONS  TO  DETERMINE.  §  1830 


AETICLE  XIX. 

DISTRICT  SCHOOL-TAX. 

1 1830.  Elections  to  determine. 

f  1831.  Notice  of  election. 

ft  1832.  Same.     [Contents  of  notice.] 

ft  1833.  How  election  to  be  conducted.     [Form  of  ballot.] 

1 1834.  Ballots,  what  to  contain. 

ft  1835.  Certificate  of  election  officers. 

ft  1836.  Certificate  of  trustees. 

ft  1837.  Supervisors  to  levy  tax. 

ft  1838.  Estimate  of  amount  needed  for  building  purposes. 

ft  1839.  Maximum  rate  of. 

ft  1840.  Special  district  school-funds — Levy  and  collection  of. 

ft  1841.  Collection  of.     [Repealed.] 

ft  1842.  Vacancy  in  office  of  assessor  or  collector.     [Repealed.] 

ft  1843.  Compensation  of  assessor  and  collector.     [Repealed.] 

ft  1844.  Bond  of  collector.    [Repealed.] 

ft  1845.  Estimate  of  school  expenses.     [Repealed.] 

ft  1846.  Special  district  school-tax,  etc.     [Repealed.] 

ft  1847.  When  supervisors  fail  to  levy  tax,  auditor  must.     [Repealed.] 

ft  1848.  Certain  districts  exempted  from.     [Repealed.] 

ft  1849.  Proceedings  in  rem.    [Repealed.] 

ft  1850.  Service  of  summons  by  publication.     [Repealed.] 

ft  1851.  Docketing  judgment,  etc.     [Repealed.] 

ft  1852.  Law  of  sale,  etc.     [Repealed.] 

§  1830.  ELECTIONS  TO  DETERMINE.  The  board  of  school  trustees  of 
any  district  may,  prior  to  the  fifteenth  day  of  August  in  any  year,  when  in 
their  judgment  it  is  advisable,  call  an  election,  and  submit  to  the  electors  of  the 
district  the  question  whether  a  tax  shall  be  raised  to  furnish  additional  school 
facilities  for  the  district,  or  to  mantain  any  school  in  such  district,  or  for  build- 
ing one  or  more  schoolhouses,  or  for  any  two  or  all  of  these  purposes ; 

[Tax  for  building  returned,  when.]    Provided,  that  where  a  tax  has  been 

collected  for  the  purpose  of  building  a  schoolhouse,  and  the  erection  of  said 

schoolhouse  shall  not  have  been  commenced  within  two  years  from  the  time 

said  tax  was  collected,  the  custodian  of  said  money  shall  return  the  same  to 

the  parties  from  whom  said  tax  was  collected. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)(  p.  43;  March  4,  1881,  Stats,  and  Amdts.  1881, 
p.  47;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  263. 

DSTRICT  SCHOOL-TAX.  As  to  control  of  fund*  of  school  district, 

,    _         ,     .         s       ,^^1    j.  .  ..!_     !?**„+   «*       ■«©   Const.    1879,  art.   XI,   8 16,   1   Henning's 

1.  Boundaries  of  school  diatncte-Effect  of      Qeneral  ^        Jd  tolv 

change. 

2.  Division  of  district — Effect  of,  A»    to    election    for    Issuance    of    school 

3.  Imposition  of  taxes— How  regulated.  *•■«*  Bee.  »<>**'  «  1880  and  note- 

4.  Notice  of  election — Requirements  of.  As  to  school  tax  and  fund  generally,  see, 

5.  Securing  school  funds— Two  methods.  ante,    §5  1817-1820   and   notes. 

6.  Special  tax  voted — Effect  of  dividing  dil-  a»  to  taxation  only  by  reneral  law,  see 

trict  on.  Const  1879,  art  XL  9  12,  1  Henning's  Qen- 

7    Voting  for  special  tax— Reason  for.  eral  Laws,  3d  ed.,  p.  lxxxiv. 


§S  1831, 1833 


NOTICE  OF  ELECTION— CONTENTS  OF  NOTICE. 


[Pt.  m»  Tit.  m. 


Aji  to  taxes  for  support  of  klsjn  school*, 

see,  ante,  8  1720  and  note. 

1.  Boundaries  of  school  districts— Effect 

of  change.-— Boundaries  of  school  districts 
may  be  changed  by  legislature,  either  by 
forming  new  district  out  of  territory  of  an 
original  one  or  by  transferring;  portion  of 
territory  of  one  district  to  another,  and 
may  make  such  provision  respecting;  prop- 
erty and  obligations  of  corporation  as  it 
may  deem  equitable  or  proper,  and  its  ac- 
tion is  conclusive. — Hughes  v.  Ewing,  93 
Cal.  414,  419,  28  Pac.  1067. 

2.  Division    of   district  —  Effect   of.  —  In 

such  case  old  district  will  be  entitled  to 
all  property  and  be  solely  liable  for  all 
obligations,  and  territory  taken  from  old 
district  will  not  be  entitled  to  any  of  cor- 
porate property  nor  liable  for  any  of  obli- 
gations unless  provision  is  otherwise  made 
by  legislative  authority. — Hughes  v.  Ew- 
ing, 93  Cal.  414,  418,  28  Pac  1067. 


requiring  polls  to  be  open  "at  one  hour 
after  sunrise  until  sunset,"  is  not  in  con- 
formity with  law. — People  v.  Seale,  52  Cal. 
71,  72;   52  Cal.   620,   621. 


8.     Imposition    of   taxes— How    regulated. 

— Imposition  of  school-district  taxes  is  reg- 
ulated by  this  code,  and  there  is  no  power 
to  impose  such  taxes  except  provisions  of. 
statute  be  substantially  observed. — People 
v.  Seale,  52  Cal.  71,  72;  52  Cal.  620,  621. 

4.     Notice    of    election— Requirements    of. 

— Notice  of  election  to  effect  that  polls 
would  be  open  between  hours  of  one  p.  m. 
and  six  p.  m.,  and  polls  in  fact  being  kept 
open   only   between    those   hours,   law   then 


6.     Securing;  ach©~'   funds— Two  methods, 

— Securing  funds  to  purchase  lots  and  erect 
schoolhouses.  —  Two  methods  are  provided 
therefor,  viz.,  direct  tax,  or  by  Issuance 
and  sale  of  bonds,  but  in  both  cases  it  can 
be  done  only  after  vote  of  district  to  that 
effect. — People  ex  rel.  Attorney -General  t. 
Caruthers  8.  District,  102  Cal.  184,  185,  SI 
Pac.  396. 

«.  Special  tax  voted— Effect  of  dividing 
district* — Special  tax  voted  for  by  district 
and  afterwards  new  district  is  formed  out 
of  it  before  taxes  are  levied,  only  property 
remaining  in  old  district  is  liable  for  such 
taxes,  and  no  part  can  be  collected  from 
new  district. — Hughes  v.  Ewing,  93  Cal 
414,  419,  28  Pac.  1067. 

T.     Toting    for    special    tax— Reason    for. 

— Voting  for  special  tax  in  common-school 
district  Is  based  on  reason  which  does  not 
exist  in  high-echool  district.  The  common 
school  Is  supported  by  general  school  fund 
and  school  tax,  no  part  of  which  can  be 
used  for  other  schools.  Taxes  for  main- 
tenance of  high  schools  are  raised  each 
year  based  upon  estimated  expenses. — Peo- 
ple ex  rel.  Pixley  v.  Lodi  High-School  Dist* 
124  Cal.  694,  698,  57  Pac.  660. 


§  1831.  NOTICE  OF  ELECTION.  Such  election  must  be  called  by  posting 
notices  in  three  of  the  most  public  places  in  the  district  for  twenty  days;  and, 
also,  if  there  is  a  newspaper  in  the  county,  by  advertisement  therein  once  a 
week  for  three  weeks. 

History:     Enacted  March  12,  1872. 


DISTRICT   SCHOOL-TAX— NOTICE  OP 

ELECTION. 

1.  Notice  prescribed — Requirements. 

2.  Place  of  election — How  stated. 

Aa  to  election  generally  for  additional 
district  school-tax,  see,  ante,  §  1830  and  note. 

1.  Notice  prescribed. — Giving:  thereof  is 
material,  and  time  at  which  election  will  be 
held  must  be  stated  in  notice.  Notice  to 
effect  that  polls  would  be  open  only  be- 
tween hours  of  one  p.  m.  and  six  p.  m.  is 
not  in  conformity  with  law  requiring  polls 
to  be  open  one  hour  after  sunrise  until  sun- 


set.— People  v.  Seale,  62  Cal.  71,  72,  and  €20, 
621. 

2.  Place  where  election  la  to  be  held  most 
be  clearly  stated  in  notice.  Posted  notice 
stating-  election  to  be  held  at  public  school- 
house  in  town  of  Caruthers  and  also  stating 
it  would  be  held  in  hall  in  Caruthers,  and 
published  notice  stating  that  an  election 
would  be  at  hall  in  Caruthers,  and  also 
stating  that  it  would  be  at  school  house  In 
Caruthers  school  district  present  such  in- 
consistent and  contradictory  statements  as 
to  violate  law. — People  ex  rel.  Attorney- 
General  v.  Caruthers  School  District,  102 
Cal.  184,  186,  36  Pac.  896.  See  Hauswlrth 
T.  Mueller,  26  Mont.  166,  161,  64  Pac.  824. 


§1832.  SAME.  [CONTENTS  OF  NOTICE.]  Such  notices  must  specify  the 
time  and  place  of  holding  the  election,  the  amount  of  money  proposed  to  be 
raised,  and  the  purpose  for  which  it  is  intended  to  be  used. 

History:     Enacted  March  12,  1872. 

Aa  to  what  notice  of  election  mast  specify,  see,  ante,  |  1831  and  note* 
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86 1833-1837 


§1833.    HOW  ELECTION  TO  BE  CONDUCTED.    [FORM  OF  BALLOT.] 

The  election  shall  be  conducted  in  conformity  to  the  provisions  of  sections  one 
thousand  five  hundred  and  ninety-six,  one  thousand  five  hundred  and  ninety- 
seven,  one  thousand  five  hundred  and  ninety-eight,  one  thousand  five  hundred 
and  ninety-nine,  one  thousand  six  hundred,  and  one  thousand  six  hundred  and 
one  of  the  Political  Code ;  provided,  that  no  particular  form  of  ballot  shall  be 
required;  nor  shall  any  informalities  in  conducting  such  election  invalidate 
the  same,  if  the  election  shall  have  been  otherwise  fairly  conducted. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pL),  p.  44;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  263. 


CONDUCT  OF  ELECTION. 

1.  Construction  of  section — Not  a  new  declara- 

tion of  law. 

2.  Manner   of   conducting   election  —  Compli- 

ance with  statute. 

3.  Substantial  observance  of  statute — Neces- 

sary to  give  validity. 

Am  to  challenge*,  see,  ante,  9 1600  and 
note. 

Am  to  election  for  district  school  tax,  see, 
ante,  g  1830  and  note. 

As  to  election  of  school  trustees,  see,  ante, 
1 1593  and  note. 

As  to  forming;  precincts  and  appointing 
Inspectors  and  Jndft-es,  see,  ante,  g  1596  and 
note. 

As  to  opening;  and  closing;  of  polls,  see, 
ante,  8  1597  and  note. 

As  to  poll-lists,  see,  ante,  f  1601  and  note. 

As  to  votln*  fry  ballot*  see,  ante,  $ 1699 
and  note. 


As  to  who  may  vote,  see,  ante,  1 1598  and 
note. 

1.  Construction  of  section  — Not  a  new 
declaration  of  law,  but  a  declaration  of  the 
law  as  It  has  stood,  put  in  precise  words,  so 
as  to  remove  all  doubt. — Frank ish  v.  Good- 
rich, 157  Cal.  613,  617,  108  Pac.  685. 

2.  Manner  of  conducting-  election— Com- 
pliance with  statute. — Election  must  be  con- 
ducted in  substantial  compliance  with  stat- 
ute, whatever  be  its  purpose,  and  if  there  be 
no  substantial  compliance  it  is  insufficient 
to  form  basis  of  any  future  proceedings  of 
any  kind  or  character. — People  ex  rel. 
Attorney-General  v.  Caruthers  School  Dist., 
102  Cal.  184,  185,  186,  36  Pao.  396. 

3.  Substantial  observation  of  statute-* 
Necessary  to  g-ive  validity  to  taxes  imposed 
for  school  purposes  under  this  section. — 
People  v.  Seale,  52  Cal.  71,  72,  and  620,  621. 


§  1834.    BALLOTS,  WHAT  TO  CONTAIN.    At  such  elections  the  ballots 

must  contain  the  words  "Tax — Yes";  or  "Tax — No." 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  44. 

§  1835.    CERTIFICATE  OF  ELECTION  OFFICERS.    If  a  majority  of  the 

votes  cast  upon  the  question  of  the  tax  levy  are  "Tax — Yes,"  the  officers  of 

the  election  must  certify  the  fact  to  the  board  of  school  trustees. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  44;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  264. 

§  1836.  CERTIFICATE  OF  TRUSTEES.  The  board  of  school  trustees,  upon 
receipt  of  a  certificate  of  such  fact,  must  report  the  same  to  the  board  of  super- 
visors, stating  the  amount  of  money  to  be  raised. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  44;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  264. 


§  1837.  SUPERVISORS  TO  LEVY  TAX.  The  board  of  supervisors  must, 
at  the  time  of  levying  the  county  taxes,  levy  a  tax  upon  all  the  taxable  property 
in  the  district  voting  such  tax,  sufficient  to  raise  the  amount  voted.    The  rate 
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of  taxation  shall  be  ascertained  by  deducting  fifteen  per  cent  for  anticipated 
delinquencies  from  the  aggregate  assessed  value  of  the  property  in  the  district, 
as  it  appears  on  the  assessment-roll  of  the  county,  and  then  dividing  the  sum 
voted  by  the  remainder  of  such  aggregate  assessed  value. 

[Collection,  how  made.]  The  taxes  so  levied  shall  be  computed  and  entered 
on  the  assessment-roll  by  the  county  auditor,  and  collected  at  the  same  time 
and  in  the  same  manner  as  state  and  county  taxes ;  and  when  collected  shall  be 
paid  into  the  county  treasury  for  the  use  of  the  district  in  which  the  tax  was 
voted ; 

[Omission  by  board  of  supervisors,  action  thereafter.]  Provided,  that  when- 
ever any  election  has  been  held  within  one  year  immediately  preceding  the 
passage  of  this  act,  or  may  hereafter  be  held,  in  a  school  district,  and  a  tax 
voted  in  the  manner  provided  by  sections  eighteen  hundred  and  thirty  to 
eighteen  hundred  and  thirty-seven,  inclusive,  of  this  code,  and  the  board  of 
supervisors  whose  duty  it  was,  or  shall  be,  to  levy  said  tax,  as  in  this  section 
provided,  has  failed  or  neglected,  or  hereafter  shall  fail  or  neglect,  to  levy  said 
tax  so  voted,  or.  any  portion  thereof,  in  and  for  the  fiscal  year  in  which  said 
tax  ought  to  have  been  levied,  then  said  board  of  supervisors  must  levy  said 
tax  so  voted,  or  such  portion  thereof  as  has  not  been  previously  levied,  in  the 
fiscal  year  next  succeeding  the  fiscal  year  in  which  said  tax  ought  to  have  been 
levied. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol  C.  pt.),  p.  44;  December  18,  1911,  Stats,  and  Amdts. 
1911  (Extraordinary  session),  p.  13. 

SCHOOL  TAX— LEVY  OF.  2l     Benefit  of  taxpayer— Reason  of  taxs- 

1.  Assessment-book-What  evidenced  by.  ""T^**1  «*    ?***!**  <  i8„  T.  ^l 

.  power  of  taxation  is  authorized,  and  though 

2.  Benefit  of  taxpayer— Reason  of  taxation.  legislature  may  change  boundary  of  school 

3.  Funds  of  school  district — Control  of.  district,  no  taxes  can  be  levied  or  collected 

4.  Property  subject  to  tax-levy — Boundaries.      from  district  which  will  receive  no  benefit 

5.  School  fund  deposited  with  city  treasurer      *rom     m™*J*     "°    ^T.^^T    Y* 

-Charter  provision.  Ewin*  9S  CaL  414'  419'  28  Pac-  1067« 

6.  Special  tax  for  high-school  purposes— How  ^^J*"  °f  a**?°}  «*■«**— Control  of.- 

authorized  Funds  of  school  district  are  not  subject  to 

„    _,         ,         ,  "               ,.       .          ^            ,      .  control  of  county  so  as  to  allow  reimbuTse- 

7.  State  board  of  equalization— Power  to  in-  ment   OI    county   for   amount   of  judffment 

crease  or  lower  assessment-roll.  against  it  for  taxes  improperly  collected,  If 

As  to  deposit  of  taxes  collected  by  school  it  should  be  paid. — Pacific  Mut.  L.  Ins.  Co. 

district,  see  Const.  1879,  art.  XI,  f  16,  1  Hen-  v.   County  of  San   Diego,   112   Cal.  314,   316, 

ning's  General  Laws,   3d  ed.,   p.   lxxxiv.  41   Pac.  423,  44  Id.  571. 

As   to   disbursement   of   school    fund,   see,  4.     Property    subject    to    tax-levy— Bonn- 
ante,  |  1543,  subdivision  3  and  note.  darles. — Property  in  district  at  time  of  levy 

As   to  fixing  rate  of  state  tax,  see,  post,  only,   irrespective   of  boundaries  of   district 

§3696  and  note.  at  time  special  tax  may  be  voted,  is  subject 

Ah  to  supervisor*  regulating-  connty  rate  to  tax-levy   under   this  section. — Hughes  v. 

of  tax,  see,  post,  8  3714  and  note.  Ewingf,  93  Cal.  414,  419,  28  Pac.  1067. 

As  to  when  supervisors  nhonld  fix  the  rate  5.     School  fund  deposited  with  city  treas- 

of  county  taxes,  see,  post,  fi  3714  and  note.  nrer — Charter  provisions. — Such  provision  in 

1.     Assessment-book— What  evidenced  by.  charter  of  city  of  San  Dieg-o  can  not  super- 

— The  assessment-book  is  prima  facie  evi-  8ede  requirement  of  this  code  that  all  money 

dence  of  the  assessment  of  amount  of  un-  Pertaining;  to   school   system   shall   be  paid 

paid  taxes  and  also  of  fact  that  all  forms  Into  county  treasury.— Kennedy  v.  Miller,  97 

of   law   in   relation  to  assessment  and   levy  Cal-   429»   487»  86  Pac*  668« 

have  been  complied  with. — San  Gabriel  Val-  6.     Special  tax  for  hlarh-achool  purposes  ■■ 

ley   L.    &   W.    Co.   v.   Witmer   Bros.    Co.,    96  How   authorised. — A    special    tax   for   high- 

Cal.   623,   636,   18  L  R.  A.   465,   29  Pac.   500,  school  purposes  may  be  authorized  by  gen- 

31  Id.  588.  eral  law  without  first  submitting;  tax  itsell 
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to  vote  of  electors.    Voting  to  organize  high  so  as  to  affect  taxes  for  county  purposes, 

school   under  law   gives   supervisors   power  Supervisors  meet  to  fix  rates  and  make  levy 

to   levy    special    tax    for    support    of    high  subsequent  to  equalization,  and  but  one  tax 

school. — People  ex  rel.  Pixley  v.  Lodi  High-  provided    for,    which    must    be    based    upon 

School  Dist,  124  Cal.   694,   697,  57  Pac.  660.  assessment-roll    after    equalization.  —  Bald- 

7.  State  board  of  equalU.tion- Power  to  ^in  V.  Ellis.  68  Cal.  495,  498.  499,  9  Pac.  652. 
Increase  or  lower  asoe»sment-roU  of  county 

§  1838.    ESTIMATE  OF  AMOUNT  NEEDED  FOR  BUILDING  PURPOSES. 

The  board  of  school  trustees  or  the  board  of  education  of  any  school  district 
or  of  any  city,  or  city  and  county,  may,  at  least  fifteen  days  before  the  first  day 
of  the  month  in  which  the  board  of  supervisors  is  required  by  law  to  levy  the 
taxes  required  for  county  purposes,  submit  to  the  county  superintendent  of 
schools  an  estimate  of  any  amount  of  money  which  will  be  required  for  pur- 
chasing school  lots  for  building  or  purchasing  one  or  more  school  buildings,  or 
making  alterations  or  additions  to  any  school  building  or  buildings,  for  repair- 
ing, restoring  or  rebuilding  any  school  building  damaged,  injured,  or  destroyed 
by  fire,  or  other  public  calamity,  for  insuring  school  buildings,  for  supplying 
school  buildings  with  furniture  or  necessary  apparatus,  or  for  improving  school 
grounds  in  their  several  districts  for  the  ensuing  school  year. 

The  county  superintendent  of  schools  shall  thereupon  examine  said  estimates,- 
and  submit  copies  of  the  same  with  his  approval  or  disapproval  endorsed 
thereon,  to  the  board  of  supervisors  and  to  the  county  auditor  at  the  time  he 
submits  to  them  his  estimate  for  the  county  school  tax  for  the  ensuing  school 
year. 

[Levy  of  tax.]  If  the  county  superintendent  of  schools  approve  such  esti- 
mate, the  said  board  of  supervisors  may,  at  the  time  and  in  the  manner  of  levy- 
ing other  taxes,  levy  and  cause  to  be  collected  in  the  several  school  districts  for 
which  estimates  have  been  submitted  and  approved  as  herein  provided,  the 
excess  amount  so  submitted  and  approved. 

[Building  fund.]    The  funds  so  levied  and  collected  shall  be  known  as  the 

building  fund  of school  district  (as  the  case  may  be),  and  shall  be 

available  for  any  or  all  the  purposes  hereinbefore  enumerated  and  the  moneys 
drawn  from  such  fund  shall  be  paid  out  in  the  same  manner  as  are  moneys 
from  the  building  funds  of  school  districts ; 

[Maximum  rate  of  taxation.]  provided,  that  the  maximum  rate  of  taxation 
which  may  be  levied  under  this  section  shall  not  exceed  fifteen  cents  on  the  one 
hundred  dollars ; 

[Tax  levied  in  addition  to  maintenance  taxes.]  provided,  this  section  shall 
not  be  so  construed  as  to  repeal  sections  one  thousand  eight  hundred  thirty 
and  one  thousand  eight  hundred  thirty-seven,  inclusive,  and  one  thousand  eight 
hundred  forty  of  the  Political  Code,  or  any  part  or  parts  thereof  and  any  tax 
levied  under  the  provisions  of  this  section  shall  be  in  addition  to  any  tax  for 
maintenance  levied  under  the  provisions  of  section  one  thousand  eight  hun- 
dred forty  of  the  Political  Code. 

History:  Original  section  enacted  March  12,  1872,  relating  to  levying 
of  taxes;  amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  106;  repealed 
April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48;  present  section 
approved  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1560;  May  11,  1919, 
Stats,  and  Amdts.  1919,  p.  478.    In  effect  July  22,  1919. 
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§  1839.  MAXIMUM  RATE  OF.  The  maximum  rate  of  tax  levied  by  a  dis- 
trict tax  in  any  one  year  for  building  purposes  must  not  exceed  seventy  cents 
on  each  hundred  dollars,  and  the  maximum  rate  levied  for  other  school  pur- 
poses must  not  exceed  thirty  cents  on  each  one  hundred  dollars  in  any  one 

vear'  History:     Enacted  March  12,  1872. 

1.     Tax  rate  for  support  of   hlffh   school  guides    and   limits    them    in    fixing:   rate  of 

has    no    fixed    maximum.      The   estimate    of  taxation   to  meet   other  county   expenses. — 

superintendent  of  schools   is  advisory,   and  People   ex   rel.   Pixley  v.   Lodi   High-School 

discretion  is  left  to  supervisors  to  determine  Dist.,  124  Cal.  694,  697,  698,  67  Pac.  660. 
amount  and  levy  tax  sufficient  to  maintain  \m  to  tax  for  maintenance  of  al*h  school*, 

high  school.    It  is  presumed  that  supervisors  Be6(  ant6|   ||  1756-1764  and  notes, 
will  exercise  such  wise  discretion  as  alone 

§1840.  SPECIAL  DISTRICT  SCHOOL-FUNDS.  LEVY  AND  COLLEC- 
TION OF,  The  board  of  school  trustees  or  board  of  education  of  any  school 
district  or  of  any  city  may,  at  least  fifteen  days  before  the  first  day  of  the  month 
in  which  the  board  of  supervisors  is  required  by  law  to  levy  the  taxes  required 
for  county  purposes,  submit  to  the  county  superintendent  of  schools  an  esti- 
mate of  any  amount  of  money  in  excess  of  the  amounts  derived  from  the  state 
and  county  funds  which  will  be  required  for  the  maintenance  of  any  school  or 
schools  in  their  several  districts  for  the  ensuing  school  year.  The  county  super- 
intendent of  schools  shall  thereupon  examine  said  estimates  and  submit  copies 
of  the  same  with  his  approval  or  disapproval  endorsed  thereon  to  the  board  of 
supervisors  and  to  the  county  auditor  at  the  time  he  submits  to  them  his  esti- 
mate for  the  county  school  tax  for  the  ensuing  school  year.  If  the  county 
superintendent  of  schools  approves  such  estimate  the  said  board  of  supervisors 
may  at  the  time  and  in  the  manner  of  levying  other  taxes  levy  and  cause  to  be 
collected  in  the  several  school  districts  for  which  estimates  have  been  submitted 
and  approved  as  herein  provided,  the  excess  amounts  so  estimated  and  ap- 
proved. The  funds  so  levied  and  collected  shall  be  known  as  the  special  school- 
fund  of school  district  (as  the  case  may  be)  and  shall  be  available  for 

any  and  all  of  the  purposes  for  which  the  school-funds  derived  from  the  state 
and  county  may  be  used  and  the  moneys  drawn  from  it  shall  be  paid  out  in  the 
same  manner  as  state  and  county  school-funds  are  paid ;  provided,  this  section 
shall  not  be  so  construed  as  to  repeal  sections  eighteen  hundred  and  thirty  to 
eighteen  hundred  and  thirty-nine,  inclusive  of  this  code. 

History:  Former  section,  relating  to  equalization  of  taxes,  enacted 
March  12,  1872;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  48;  present  section  enacted  February  22,  1909,  Stats,  and  Amdts.  1909, 
p.  40. 

§1841.     COLLECTION  OF.     [Repealed.] 

History:  Enacted  March  12, 1872;  repealed  April  7, 1880,  Code  Amdts. 
1880  (Pol.  C.  pt.),  p.  48. 

§  1842.    VACANCY  IN  OFFICE  OF  ASSESSOR  OB  COLLECTOR.     [Re- 

pealed.] 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  83,  112;  repealed  April  7,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  48. 


j 


Ck.111,  art.  XIX.]  SCHOOL  TAXES— REPEALED  SECTIONS.  §81843-1862 

§1843.    COMPENSATION    OF    ASSESSOR    AND    COLLECTOR.     [Re- 
pealed.] 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code 
Amdts.  1880  (Pol.  G.  pt.),  p.  48. 

§1844.    BOND  OF  COLLECTOR.     [Repealed] 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  48. 

§1845.    ESTIMATE  OF  SCHOOL  EXPENSES.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4,  p. 
107;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48. 

§1846.    SPECIAL  DISTRICT  SCHOOL  TAX,  ETC.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4,  p. 
107;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  48. 

§  1847.    WHEN  SUPERVISORS  FAIL  TO  LEVY  TAX,  AUDITOR  MUST. 

[Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4,  p. 
107;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  48. 

§  1848.    CERTAIN  DISTRICTS  EXEMPTED  FROM.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  28,  1874,  Code 
Amdts.  1873-4,  p.  84;  re-enacted  March  28,  1874,  Code  Amdts.  1873-4, 
pp.  107-108;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48. 

§1849.    PROCEEDINGS  IN  REM.    [Repealed] 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  108;  re- 
pealed April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48. 

§  1860.    SERVICE  OF  SUMMONS  BY  PUBLICATION.    [Repealed.] 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  pp.  108-109; 
repealed  April  7,  1880,  Code  Amdts.  1880  (PoL  C.  pt),  p.  48. 

§  1861.    DOCKETING  JUDGMENT,  ETC.    [Repealed.] 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  109;  re- 
pealed April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48. 

§1862.    LAW  OF  SALE,  ETC.    [Repealed.] 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  pp.  109,  110; 
repealed  April  7,  1880,  Code  Amdts.  1880  (PoL  C.  pt),  p.  48. 
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ARTICLE  XX. 

GENEEAL  PROVISIONS  RELATIVE  TO  SCHOOL-FUNDS  AND  TAXES. 

§  1857.  No  compensation  allowed  to  certain  officers. 

§  1858.  Apportionment  of  school-money  by  superintendent. 

§  1859.  Districts  entitled  to. 

§  1860.  Districts  not  entitled  to. 

}  1861.  What  state  school-fund  may  be  used  for. 


§  1867.    NO  COMPENSATION  ALLOWED  TO  CERTAIN  OFFICERS.  No 

assessor,  tax-collector,  city,  city  and  county,  or  county  treasurer  must  charge 
or  receive  any  fees  or  compensation  whatever  for  assessing,  collecting,  receiv- 
ing, keeping,  or  disbursing  any  school  moneys,  but  the  whole  moneys  collected 
must  be  paid  to  the  city,  city  and  county,  or  county  treasurer ;  provided,  that 
said  assessor,  or  tax  collector,  for  services  rendered  in  the  collection  of  poll 
taxes,  shall  receive  the  sum  of  fifteen  per  cent  of  the  collections. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  44;  February  9,  1881,  Stats,  and  Amdts. 
1881,  p.  1;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  264. 


1.     A  sent*    for    collection    of    «tate    tax 

should  be  compensated  by  percentage  of 
collection  rather  than  out  of  salary  or  gen- 
eral funds  of  county.  The  fact  that  legisla- 
ture might  abuse  power  allowing  such  per- 
centage Is  no  argument  against  its 
existence. — County  of  San  Luis  Obispo  v. 
Felts,  104  Cal.  60,  65,  37  Pac.  780. 

As  to  entire  revenue  derived  front  state 
school  fund  and  front  general  school  tax 
being  applied  exclusively  to  the  support  of 
primary  and  grammar  schools,  see  Const. 
1879  art.  IX  |  6,  1  Hennlng's  General  Laws, 
3d  ed.(  p.  lxxxi. 


A*  to  fees  for  performing  offldal  seta 
being  paid  over  to  the  treasurer,  see,  post, 
f  4334. 

As  to  legislature  authorising  special  atmtt 
school  tax  for  support  of  high  schools  ssd 
technical  schools,  see  Const  1879  art.  IX 
1 6,  1  Hennlng's  General  Laws,  3d  ed,  p. 
lxxxi. 

As  to  poll-tax  to  be  levied  and  paid  Imts 
the  state  school  fund,  see  Const.  1879  art 
XIII  1 12,  1  Hennlng's  General  Laws,  3d  ed, 
p.  xciii. 


§1858.  APPORTIONMENT  OF  SCHOOL-MONEY  BY  SUPERINTEN- 
DENT. The  school  superintendent  of  every  county  and  city  and  county  must 
apportion  all  state  and  county  school-moneys  for  the  elementary  grades  of  his 
county  or  city  and  county  as  follows : 

1.  [Number  of  teachers  in  each  district.]  He  must  ascertain  the  number  of 
teachers  each  school  district  is  entitled  to  by  calculating  one  teacher  for  every 
district  having  thirty-five  or  a  less  number  of  units  of  average  daily  attendance 
and  one  additional  teacher  for  each  additional  thirty-five  units  of  average 
daily  attendance,  or  fraction  of  thirty-five  not  less  than  ten  units  of  average 
daily  attendance  as  shown  by  the  annual  school  report  of  the  school  district 
for  the  next  preceding  school  year;  and  two  additional  teachers  shall  be 
allowed  to  each  district  for  every  seven  hundred  units  of  average  daily  attend- 
ance ;  and  in  districts  wherein  separate  classes  are  established  for  the  instruc- 
tion of  the  deaf,  as  provided  in  section  one  thousand  six  hundred  eighteen  of 
this  code,  an  additional  teacher  for  each  nine  deaf  children,  or  fraction  of  such 
number,  not  less  than  five,  actually  attending  such  classes. 
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2.  [Total  number  of  teachers.]  He  must  ascertain  the  total  number  of 
teachers  for  the  county  or  city  and  county  by  adcling  together  the  number  of 
teachers  allowed  to  the  several  districts.  He  must  make  an  annual  report  of 
the  schools  of  his  county  or  city  and  county  under  oath  to  the  superintendent  of 
public  instruction  not  later  than  August  first  of  each  year,  and  must  report  the 
number  of  teachers  ascertained  and  allowed  to  his  county  or  city  and  county 
by  the  rule  or  provisions  of  subdivision  one  hereof. 

3.  [Apportionment  for  each  district]  Eight  hundred  dollars  shall  be  appor- 
tioned to  every  school  district  for  every  teacher  so  allowed  to  it ;  provided,  that 
to  districts  having  over  thirty-five  or  a  multiple  of  thirty-five  units  of  average 
daily  attendance  and  a  fraction  of  less  than  ten  units  of  average  daily  attend- 
ance, forty  dollars  shall  be  apportioned  for  each  unit  of  average  daily  attend- 
ance in  said  fraction. 

4.  [Apportionment  of  balance.]  All  school  moneys  remaining  on  hand, 
after  apportioning  to  the  school  districts  the  moneys  provided  for  in  subdivi- 
sion three  of  this  section,  must  be  apportioned  to  the  several  districts  in  pro- 
portion to  the  average  daily  attendance  in  each  district  during  the  next 
preceding  school  year.  In  any  newly-organized  school  district  where  school 
was  not  maintained  during  the  school  year  in  which  it  was  organized  the  county 
superintendent  shall  apportion  eight  hundred  dollars  to  the  newly-organized 
school  district  for  the  purpose  of  maintaining  school  therein  during  the  school 
year  next  succeeding  the  school  year  in  which  it  was  organized. 

5.  [Daily  and  average  attendance.]  A  minimum  full  day's  attendance  on 
the  regular  full-time  elementary  day  school  as  hereby  established  is,  for  a  pupil 
of  the  first,  second,  or  third  grade,  two  hundred  minutes,  and  for  a  pupil  of  the 
fourth,  fifth,  sixth,  seventh,  or  eighth  grade,  two  hundred  forty  minutes,  of 
actual  attendance  for  any  given  day  upon  school  sessions,  exclusive  of  intermis- 
sions. When  a  pupil  is  absent  from  the  first,  second,  or  third  grade  of  a  regular 
full-time  day  school,  for  any  day,  session,  or  part  of  a  session,  five  per  cent  of  a 
day '8  absence  must  be  recorded  for  each  full  ten-minute  period  of  absence;  and 
when  a  pupil  is  absent  from  any  other  grade  of  said  elementary  school  for  any 
day,  session  or  part  of  a  session,  five  per  cent  of  a  day's  absence  must  be 
recorded  for  each  full  twelve-minute  period  of  absence;  provided,  however, 
that  such  record  may  not  for  any  one  day  exceed  one  hundred  per  cent.  The 
actual  attendance  of  a  pupil  upon  a  regular  full-time  day  school  for  any  given 
length  of  time  shall  be  the  number  of  days  school  was  actually  taught  during 
such  time  less  the  sum  of  his  absences.  Attendance  upon  evening  schools  and 
special  day  and  special  evening  classes  of  day  schools  of  elementary  and  sec- 
ondary grade  shall  be  kept  according  to  regulations  prescribed  by  the  state 
board  of  education.  A  full  day's  attendance  upon  such  schools  or  classes  shall 
be  four  sixty-minute  hours.  Units  of  average  daily  attendance  in  elementary 
schools  shall  be  construed  to  be  the  quotient  arising  from  dividing  the  total 
number  of  days  of  pupils'  attendance  in  the  regular  full-time  day  and  evening 
elementary  schools  including  the  special  day  and  evening  classes  of  the  elemen- 
tary schools  of  the  district  for  the  school  year  by  the  number  of  days  school 
was  actually  taught  in  the  regular  elementary  day  schools  of  the  district  during 
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said  year;  and  units  of  average  daily  attendance  in  secondary  schools  shall  be 
construed  to  be  the  quotient?  arising  from  dividing  the  total  number  of  days 
of  pupils'  attendance  in  the  regular  full-time  secondary  schools,  the  evening 
secondary  schools,  the  special  day  and  evening  classes  of  secondary  schools,  and 
the  part-time  vocational  courses  of  the  district  for  the  school  year  by  the 
number  of  days  school  was  actually  taught  in  the  regular  secondary  day  schools 
of  the  district  during  said  year ;  provided,  that  where  a  high  school  maintains 
during  the  school  year  four  terms  of  school  of  at  least  twelve  weeks  each,  and 
where  the  course  of  instruction  is  so  arranged  that  students  may  complete  a 
full  year's  work  in  any  three  of  these  terms,  the  total  number  of  days  of  pupils' 
attendance,  as  specified  above,  shall  be  divided  by  the  greatest  number  of  days 
school  was  actually  taught  in  any  three  of  the  four  terms,  but  in  no  case  shall 
said  divisor  be  less  than  one  hundred  seventy-five ;  provided,  further,  that  in 
making  up  the  aggregate  attendance,  if  the  number  of  days  of  attendance  of 
any  pupil  for  the  fiscal  year  exceeds  the  above-mentioned  divisor,  the  number  of 
days  which  may  be  included  on  account  of  such  pupil's  attendance  shall  equa> 
said  divisor. 

6.  [Regulations  for  keeping  attendance.]  Subject  to  the  provisions  of  this 
code,  the  state  board  of  education  shall  adopt  uniform  regulations  governing 
the  keeping  of  attendance  in  all  secondary  schools.  In  adopting  regulations 
governing  the  keeping  of  the  attendance  of  pupils  upon  the  part-time  vocational 
courses  provided  for  in  section  one  thousand  seven  hundred  fifty  c  of  this  code, 
the  state  board  may,  in  its  discretion,  provide  that  the  time  spent  by  a  pupil 
in  practical  vocational  work  shall  be  counted  in  making  up  each  six-hour  mini- 
mum daily  unit  of  attendance. 

7.  [Where  school  is  closed  for  part  of  term.]  Where  a  school  in  a  district 
maintaining  more  than  one  school  is  closed  for  a  part  of  a  term  by  order  of  a 
city  or  county  board  of  health  or  of  the  state  board  of  health,  on  account  of 
contagious  disease,  or  where  such  school  has  been  closed  on  account  of  fire, 
flood  or  other  public  disaster,  the  average  daily  attendance  of  said  school  shall 
be  estimated  separately  and  added  to  the  average  daily  attendance  of  the  other 
schools  of  the  district.  The  units  of  average  daily  attendance  of  said  school 
shall  be  determined  by  dividing  the  total  number  of  days  of  pupils'  attendance 
upon  such  school  including  the  special  day  and  evening  classes  and  the  part- 
time  vocational  courses  by  the  number  of  full-day  sessions  actually  maintained 
in  such  school  during  the  year ;  provided,  that  where  such  number  is  less  than 
one  hundred  twenty  days  the  divisor  shall  be  one  hundred  twenty. 

8.  [Transfer  of  moneys  to  make  up  deficit.]  Whenever  in  any  school  year, 
prior  to  the  receipt  by  the  school  districts  of  any  county,  or  city  and  county 
of  this  state,  of  their  state,  county,  or  city  and  connty,  or  special  or  high  school 
fund,  the  school  districts  of  that  county,  or  city  and  county  shall  not  have 
sufficient  money  to  their  credit  to  pay  the  lawful  demands  against  them,  the 
county  or  city  and  county  superintendent  shall  give  the  treasurer  of  said  county 
or  city  and  county,  an  estimate  of  the  amount  of  school  money  that  will  next 
be  paid  into  the  county  or  city  and  county  treasury,  stating  the  amount  to  be 
apportioned  to  each  district.    Upon  the  receipt  of  such  estimate  it  shall  be  the* 
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duty  of  the  treasurer  of  said  county,  or  city  and  county,  to  transfer  from  any 

fund  not  immediately  needed  to  pay  the  claims  against  it,  to  the  proper  school 

fund  an  amount  not  to  exceed  ninety  per  cent  of  the  amount  estimated  by  the 

superintendent,  and  he  shall  immediately  notify  the  superintendent  of  the 

amount  so  transferred.    The  funds  so  transferred  to  the  school  fund  shall  be 

retransferred  by  the  treasurer  to  the  fund  from  which  they  were  taken,  from 

the  first  money  paid  into  the  school  fund  after  the  transfer. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  83,  114;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  44;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  47;  March  15,  1887, 
Stats,  and  Amdts.  1886-7,  p.  143;  March  15,  1889,  Stats,  and  Amdts. 
1889,  p.  194;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  264;  March  11,  . 
1903,  Stats,  and  Amdts.  1903,  p.  125;  March  6,  1905,  Stats,  and  Amdts. 
1905,  p.  57;  March  31,  1911,  Stats,  and  Amdts.  1911,  p.  527;  June  11, 
1915,  Stats,  and  Amdts.  1915,  p.  1435;  May  31,  1917,  Stats,  and  Amdts. 
1917,  p.  1385;  May  27,  1919,  Stats,  and  Amdts.  1919,  p.  1260.  In  effect 
July  27,  1919. 


APPORTIONMENT  OP  SCHOOL  MONEYS. 

1.  As  to  construction  of  section — Subdivi- 
sion 5  [now  subdivision  8]. 

2,3.  Appropriation     and     apportionment     of 
taxes. 

4.  Attendanee  at  schools — Basis  of  appor- 

tionment. 

5.  Swamp-land  sales — Apportioned  to  school 

fund. 

Am  to  what  atate  school  fond  may  be 
■acd  for,  see,  post,  f  1861  and  note. 

1.  As  to  construction  of  section— Subdi- 
vision 5  [now  subdivision  8]  of  this  section 
does  not  imply  the  existence  of  any  right 
on  the  part  of  the  local  boards  of  educa- 
tion to  decide  what  shall  be  a  minimum 
school  day,  nor  does  it  define  of  itself  what 
shall  constitute  such  minimum  school  day. — 
City,  etc.,  of  San  Francisco  v.  Hyatt,  163 
Cal.  346,   850,  351,  352,  356,  125  Pac.  751. 

2.  Appropriation     and     apportionment. — 

The  provision  that  moneys  derived  from  sale 
of  uncovered  land  should  be  paid  into  school 
fund  of  county  where  land  lies  was  not  an 
"appropriation"  of  these  moneys  but  was 
merely  designation  of  fund  or  account  under 
or  in  name  of  which  treasurer  should  keep 
record  of  money  received  from  such  source. 


Until  apportionment  under  this  section  has 
been  made  such  moneys  do  not  become  part 
of  school  fund  of  county. — McCord  v.  Slavin, 
143  Cal.  325,  331,  76  Pac.  1104. 

3.  Apportionment  of  surplus  Bchool  fund 
can  only  be  made  to  school  within  district. 
School  located  in  one  district  and  latter 
operated  by  an  adjoining"  district,  not  en- 
titled to  share  in  apportionment  of  surplus. 
— Bay  View  School  Dist.  v.  Linscott,  99  Cal. 
25,  29,  33  Pac.  781. 

4.  Attendance  at  schools—Basis  of  appor« 
tlonment. — The  attendance  of  children  at 
school  in  district  during  preceding  year  is 
necessary  in  order  for  district  to  receive 
portion  of  surplus  school  funds,  for  reason 
that  apportionment  is  based  on  average 
dally  attendance. — Sunol  School  Dist.  v. 
Chlpman,  138  Cal.  251,  255,  71  Pac.  340. 

5.  Swamp-land     sales  —  Apportioned     to 

school  fund. — Money  received  from  may  be 
appropriated  by  legislature  to  state  school 
fund.  The  moneys  thus  appropriated  be- 
come state  school  moneys  when  collected 
and  pass  into  state  school  fund  of  state  and 
are  then  to  be  apportioned  to  several  coun- 
ties by  superintendent  of  public  instruction 
under  above  section. — McCord  v.  Slavin,  143 
Cal.  325,  330.  331,  76  Pac.  1104. 


§  1869.  DISTRICTS  ENTITLED  TO.  No  school  district,  except  one  newly 
formed,  is  entitled  to  receive  any  apportionment  of  state  or  county  school 
moneys  which  has  not  maintained  a  public  school  for  at  least  six  months  dur- 
ing the  next  preceding  school  year.  A  district  which  is  prevented  by  fire,  flood 
or  prevailing  epidemic  from  maintaining  a  school  for  the  length  of  time  desig- 
nated in  this  section,  is  nevertheless  entitled  to  its  apportionment  of  state  and 
county  school  moneys. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  110;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p. 
46;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  195. 
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APPORTIONMENT  OF  SCHOOL  MONEYS 
—DISTRICTS  ENTITLED 'TO. 

1.  Apportionment  of  school  moneys — Require- 

ments. 

2.  Daily  average  attendance — As  to  common 

schools. 

3.  New  district — When  not  entitled  to  appor- 

tionment. 

4.  School  maintained  outside  of  district — No 

apportionment. 

1.  Apportionment  of  school  moneys — Re- 
quirements.— The  apportionment  of  school 
moneys  is  not  possible  without  daily  aver- 
age attendance. — Sunol  School  Dist.  v.  Chip- 
man,  138  Cal.  261,  255,  71  Pac.  340. 

2.  Dally  average  attendance  As  to  com- 
mon schools. — Daily  average  attendance  re- 
fers only  to  attendance  at  common  schools 


of  district,  and  does  not  Include  high  school 
and  evening1  schools. — Stockton  School  Dist 
v.  Wright,  134  Cal.  64,  65,  66  Pac.  34. 

S.  New  districts— When  not  entitled  f 
apportionment. — New  district  formed  from 
old  district  having  two  schools,  and  receiv- 
ing one  of  them,  but  old  district  maintain- 
ing school  in  new  district,  does  not  entitle 
new  district  .to  apportionment  of  surplus 
school  funds. — Sunol  School  Dist.  v.  Chip- 
man,  138  Cal.  251,  255,  71  Pac.  340. 

4.  School  maintained  outside  of  district- 
No  apportionment. — Where  a  school  is  main- 
tained outside  of  district,  though  for  more 
than  six  months,  does  not  entitle  school  dis- 
trict to  receive  apportionment  of  state  or 
county  moneys. — Bay  View  School  Dist  ▼. 
Llnscott,  99  Cal.  25,  30,  33  Pac.  781. 


§1860.  DISTRICTS  NOT  ENTITLED  TO.  No  school  district  is  entitled  to 
receive  any  apportionment  of  state  or  county  school  moneys  unless  the  teachers 
employed  in  the  schools  of  such  district  hold  legal  certificates  of  fitness  for 
teaching,  in  full  force  and  effect. 

History:     Enacted  March  12,  1872. 


§  1861.    WHAT  STATE  SCHOOL-FUND  HAY  BE  USED  FOR.    The  state 

school-fund  must  be  used  for  no  other  purpose  than  the  payment  of  salaries  of 

teachers  of  primary  and  grammar  schools. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  45;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  265. 


USE  OF  STATE  SCHOOL  FUND. 

1.  Appropriation — Includes  direction  for  pay- 

ment. 

2.  Sale  of  uncovered  lands — Appropriation  to 

school  fund. 

3.  State  school  fund — Transfer  of. 

As  to  apportionment  of  school  fund*  see, 
ante,  ff  1858,  1859,  1860  and  notes. 

As  to  school  revenue*  to  be  applied  ex- 
clusively to  support  of  primary  and  gram- 
mar school,  see  Const.  1879  art.  IX  §6,  1 
Hennlng-'s  General  Laws,  3d  ed.,  p.  Ixxxi. 

1.  Appropriation— Includes  direction  for 
payment.  —  The  appropriation  of  public 
moneys  includes  direction  of  authority  for 
their  payment  as  well  as  setting:  them  apart 
for  particular  purpose.  Merely  directing: 
them  to  be  paid  into  particular  fund  does 
not  affect  their  appropriation.    Until  moneys 


have  passed  into  public  school  fund  of  state 
and  have  been  apportioned  to  several  coun- 
ties by  superintendent  of  public  instruction, 
such  moneys  do  not  become  part  of  school 
fund  of  county. — McCord  v.  Slavln,  143  Cal. 
825,  331,  76  Pac.  1104. 

2.  Sale  of  uncovered  lands—Appropria- 
tion to  school  fund. — Provision  that  pro- 
ceeds thereof  should  be  paid  into  school 
fund  of  county  where  land  lies  is  not  an 
appropriation  of  these  moneys,  but  merely 
designation  of  fund  or  account  under  or  in 
name  of  which  treasurer  should  keep  record 
of  moneys  received  by  him  from  this  source. 
— McCord  v.  Slavin,  143  Cal.  325,  331.  76  Pac. 
1104. 

8.     State     school     f  nnd  —  Transfer     of. — 

Moneys  therein  before  they  have   been  ap- 
portioned may  be  transferred  by   the  legis 
lature  to  another  fund. — McCord    v.   Slavin. 
143  Cal.  325,  332,  76  Pac.  1104. 
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ARTICLE  XXI. 

MISCELLANEOUS  PBOVISION& 


|1867.    Insulting  teachers. 
11868.    Disturbing  schools. 
|1869.    Issuing    irregular    certificates,    mis- 
demeanor. 
f  1870.    School  officers  acting  as  agents. 

1 1871.  Applicants  must  present  evidence  of 

character. 

1 1872.  Appeals  from  orders  revoking  certifi- 

cates.    [Repealed.] 
f  1873.    School  officers  may  administer  oaths. 
11874.    Standing    committee    on    text-books. 

[Repealed.] 
|1874a.  Text-book   committee!   secretary   to; 

appointment,     term;    and    salary. 

[Repealed.] 
i  1875.    Penalties   for  neglect   to  use  books 

adopted. 
§1876.    Certain  persons  not  to  be  interested 

in  contracts. 
§1877.    Printing  and  binding,  by  whom  to 

be  done. 
1 1878.    School  year,  commencement  of.    [Re- 
pealed.] 


1 1879.  Bribing  members  of  board,  a  mis- 
demeanor. 

f  1880.    School-bond  elections. 

f  1881.    Notice  of  election,  how  given. 

f  1882.    What  notice  shall  contain. 

i  1883.  School-bonds,  manner  of  conducting 
election  for  issuance  of. 

i  1884.  Canvass  of  vote  —  Time  of  issuing 
bonds  approved. 

$  1885.    Form  of  school-bonds,  when  payable. 

$  1886.  Interest,  rate  of;  when  payable — Sale 
of  bonds. 

$  1887.  Tax  for  interest  and  redemption  of 
bonds — When  to  «be  levied. 

i  1888.    Failure  to  levy  tax,  how  remedied. 

1 1888a.  Change  of  boundaries  of  school  dis- 
tricts, liability  for  indebtedness. 

$  1889.    Unsold  bonds,  disposition  of. 

$  1890.    Fire-escapes  on  schoolhouses. 

§  1891.  School  district  partly  in  two  coun- 
ties. 

i  1892.  Restoration  of  certificates  lost  or  de- 
stroyed. 


§  1867.  INSULTING  TEACHERS.  Any  parent,  guardian,  or  other  person, 
who  shall  insult  or  abuse  any  teacher,  in  the  presence  of  the  school,  shall  be 
guilty  of  a  misdemeanor,  and  be  liable  to  a  fine  of  not  less  than  ten,  nor  exceed- 
ing one  hundred  dollars. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  111. 

A*  to  f»mti»ft-  teacher  1b  presence  of  pupil  being  a  misdemeanor,  see  Kerr's  Gyc.  Pen. 
Code,  Id  e4L,  1 1Mb. 


§  1868.  DISTURBING  SCHOOLS.  Any  person  who  shall  wilfully  disturb 
any  public  school,  or  any  public  school  meeting,  shall  be  guilty  of  a  misde- 
meanor and  be  liable  to  a  fine  on  [of]  not  less  than  ten,  nor  more  than  one 
hundred  dollars. 

History:    Enacted  March  28,  1874,  Code  Amdts.  1878-4,  p.  111. 

§  1869.    ISSUING  IRREGULAR  CERTIFICATES,  MISDEMEANOR.    Any 

state,  county,  or  city  and  county  superintendent,  or  any  state,  county,  or  city 

and  county  board  of  education,  who  shall  issue  a  certificate  or  diploma,  except 

as  provided  for  in  this  title,  shall  be  guilty  of  a  misdemeanor. 

History:  Enacted  March  28,  1874,  Code  Amdts.  1878-4,  p.  Ill; 
amended  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  45;  March  15, 
1889,  Stats,  and  Amdts.  1889,  p.  195. 

§1870.  SCHOOL  OFFICERS  ACTING  AS  AGENTS.  No  officer  named 
in  this  title,  or  teacher  in  any  public  school  held  under  the  provisions  of  this 
title,  must  act  as  agent  for  any  author,  publisher,  bookseller,  or  other  person, 
to  introduce  any  book,  apparatus,  furniture,  or  any  other  article  whatever,  in 
the  common  schools  of  this  state,  or  any  one  or  more  of  them,  or  directly  or 
indirectly  contract  for,  or  receive  any  gift  or  reward  for  so  introducing  or 
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recommending  the  same ;  and  any  officer  so  aeting  or  receiving,  must  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  be  punished  by  fine  or  imprison- 
ment! and  be  removed  from  office. 

History:     Enacted  March  13,  1874,  Code  Amdts.  1873-4,  p.  85. 

§  1871.    APPLICANTS  MUST  PRESENT  EVIDENCE  OF  CHARACTER. 

Certificates  shall  be  issued  to  such  persons  only  as  shall  have  given  evidence  of 
good  moral  character. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  Ill;  April  7,  1880,  Code  Amdts.  1880  (PoL  C.  pt.), 
p.  46. 

§  1872.    APPEALS  FROM  ORDERS  REVOKING  CERTIFICATES.    [Be- 

pealed.] 

History:  Enacted  March  12,  1872;  repealed  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  48. 

§1873.  SCHOOL  OFFICERS  MAY  ADMINISTER  OATHS.  Every  officer, 
including  secretaries  and  assistant  secretaries  of  boards  of  education,  charged 
with  the  performance  of  duties  under  the  provisions  of  this  chapter,  may  admin- 
ister and  certify  oaths  relating  to  officers  or  official  matters  concerning  publio 
schools. 

History:  Enacted  March  12,  1872;  amended  March  16,  1889,  Stats, 
and  Amdts.  1889,  p.  196. 

§  1874.    STANDING  COMMITTEE  ON  TEXT-BOOKS.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  112;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  265;  March  18,  1903, 
Stats,  and  Amdts.  1903,  p.  192;  amended  March  23,  1907,  Stats,  and 
Amdts.  1907,  p.  946,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  104;  repealed 
June  6,  1913,  Stats,  and  Amdts.  1913,  p.  666.    In  effect  August  10,  1913. 

§  1874a.  TEXT-BOOK  COMMITTEE,  SECRETARY  TO;  APPOINTMENT, 
TERM  AND  SALARY.     [Repealed.  ] 

History:    Enacted  March  23,  1905,  Stats,  and  Amdts.  1905,  p.  786; 
repealed  June  6,  1913,  Stats,  and  Amdts.  1913,  p.  666.    in  effect  August 
10,  1913. 

§1875.    PENALTIES  FOR  NEGLECT  TO  USE  BOOKS  ADOPTED.    If 

any  city  or  district  refuse  or  neglect  to  use  the  books  that  may  be  prescribed, 
or  use  any  other  text-books  in  any  of  the  prescribed  studies,  the  superintendent 
of  public  instruction  must  withhold  from  such  city,  town,  or  district  twenty- 
five  per  cent  of  all  state  school  moneys  to  which  it  may  be  entitled  until  it 
comply;  and  any  moneys  so  withheld  must  be  apportioned  by  the  superin- 
tendent at  the  next  annual  apportionment  in  the  same  manner  as  other  school 
moneys  in  the  treasury. 

History:   Enacted  March  12,  1872. 

§  1876.    CERTAIN  PERSONS  NOT  TO  BE  INTERESTED  IN  CONTRACTS. 

No  school  trustee  or  member  of  any  board  of  p'^cation  must  be  interested  in 
any  contract  made  by  the  board  of  which  he  it  a  member;  and  any  contract 
made  in  violation  of  this  provision  is  void; 
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[Trustees  may  receive  compensation,  when.]  Provided,  that  in  school  dis- 
tricts entitled  to  not  more  than  two  teachers  on  average  daily  attendance  as 
shown  by  the  teacher's  report  for  the  previous  school  year,  a  member  of  the 
board  of  trustees  may  receive  a  reasonable  compensation  from  the  district  for 
necessary  work  and  labor  performed  by  him  for  the  district  in  repairing  the 
schoolhouse,  fences  and  other  property  belonging  to  the  district  or  in  furnish- 
ing wood  or  other  necessary  supplies,  but  in  all  such  cases  the  requisition  drawn 
in  his  favor  in  payment  of  services  or  supplies  must  be  signed  by  the  other  two 
trustees  before  it  shall  be  subject  to  approval  by  the  superintendent  of  schools. 

History:  Enacted  March  12,  1872;  amended  March  3,  1909,  Stats, 
and  Amdts.  1909,  p.  126;  April  25,  1913,  State,  and  Amdte.  1913,  p.  94. 
In  effect  August  10,  1913. 

§1877.  PRINTING  AND  BINDING,  BY  WHOM  TO  BE  DONE.  All  print- 
ing or  binding  required  by  the  superintendent  of  public  instruction  or  the  state 
board  of  education  or  by  any  educational  institution  except  the  University  of 
California  supported  entirely  out  of  state  funds,  and  all  school  registers  and 
blank  forms  prescribed  by  the  superintendent  of  public  instruction  for  the  use 
of  officers  charged  with  the  administration  of  the  laws  relating  to  the  public 
schools,  including  blank  teachers'  certificates,  and  diplomas  of  graduation  from 
elementary  schools  in  districts  not  governed  by  city  boards  of  education,  must 
be  executed  by  the  state  printer  in  the  form  and  manner  and  at  the  prices  of 
other  state  printing  and  be  paid  for  in  like  manner. 

History:  Enacted  March  12,  1872;  amendment  approved  March  23, 
1893,  Stats,  and  Amdts.  1893,  p.  266;  May  2,  1919,  Stats,  and  Amdts. 
1919,  p.  158.     In  effect  July  22,  1919. 

§  1878.    SCHOOL  YEAR,  COMMENCEMENT  OF.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  May  18,  1917,  Stats, 
and  Amdts.  1917,  p.  708.    In  effect  July  27,  1917. 

§1879.  BRIBING  MEMBERS  OF  BO AED,  A  MISDEMEANOR.  The  offer, 
ing  of  any  valuable  thing  to  any  member  of  a  board  of  education,  or  board  of 
school  trustees,  with  the  intent  thereby  to  influence  his  action  in  regard  to  the 
granting  of  any  teacher's  certificate,  the  appointment  of  any  teacher,  superin- 
tendent, or  other  officer  or  employee,  the  adoption  of  any  text-book,  or  the 
making  of  any  contract  to  which  the  board  of  education  of  which  he  is  a 
member  shall  be  a  party,  or  the  acceptance  by  any  member  of  a  board  of  educa- 
tion or  board  of  school  trustees  of  any  valuable  thing,  with  corrupt  intent,  shall 
be  a  misdemeanor,  punishable  as  by  law  provided. 

[Compulsory  testimony.]  Any  person  may  be  compelled  to  testify  in  any 
lawful  investigation  or  judicial  proceeding  against  any  person  who  may  be 
charged  with  any  offense  described  in  this  section. 

[Appointment  by  corrupt  means  void.]  Any  contract  or  appointment 
obtained  from  a  board  of  education  or  board  of  school  trustees  by  corrupt 
means  shall  be  void. 

History:  Enacted  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)f 
p.  47;  amended  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  196;  March 
23,  1893,  Stats,  and  Amdts.  1893,  p.  266. 
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BRIBING  MEMBERS  OF  BOARD. 

1.  Asking  for  or  agreeing  to  receive  bribe— 

Penal  offense. 

2.  Construction  of  section — With  Penal  Code. 

3.  Same — Repeals    by    implication    are    not 

favored. 

As  to  punishment  for  asking;  or  receiving; 
a  bribe,  by  member  of  board  of  education  or 
board  of  school  trustees,  see  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  |  68  and  note. 

As  to  punishment  of  the  crime  of  bribery 
of  a  member  of  the  board  of  education  or  of 
school  trustee,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  ff  67,  68  and  notes. 

1.     Asking;    for    or    ajrreeimsr    to 


bribe— Penal  offense. — Asking;  for  or  agree- 
ing; to  receive  bribe  by  school  trustee  for 
his  vote  on  matter  of  accepting:  school 
building1,  etc.,  was  rightly  informed  against 
under  section  68  of  Penal  Code. — People  v. 
Seeley,  187  Cal.  18,  15,  69  Pac.  693. 


2.  Construction  of  section — With  Peaal 
Code. — Above  section  must  be  construed 
with  section  68  Penal  Code,  so  as  to  give 
effect  to  each  section. — People  v.  Seeley,  137 
Cal.  13,  16,  69  Pac.  693. 


8.     Same— Repeals  by  ii 

favored*  and  above  section  does  not  repeal 
section  68  Penal  Code. — People  v.  Seeley,  137 
Cal.  13,  16,  69  Pac.  693. 


§1880.    SCHOOL-BOND  ELECTIONS.     The  board  of  trustees,  board  of 

education  or  other  governing  body  of  any  school  district  may,  when  in  their 

judgment  it  is  advisable,  and  must,  upon  a  petition  of  a  majority  of  the  heads 

of  families  residing  in  such  district,  according  to  the  number  of  heads  of 

families  therein  shown  by  the  last  preceding  school  census,  call  an  election  and 

submit  to  the  electors  of  the  district  the  question,  whether  the  bonds  of  such 

district  shall  be  issued  and  sold  for  the  purpose  of  raising  money  for  purchasing 

school  lots,  for  building  or  purchasing  one  or  more  school  buildings  or  making 

alterations  or  additions  to  any  school  building  or  buildings,  for  repairing, 

restoring  or  rebuilding  any  school  building  damaged,  injured,  or  destroyed  by 

fire,  or  other  public  calamity,  for  insuring  school  buildings,  for  supplying 

school  buildings  with  furniture  or  necessary  apparatus,  for  improving  school 

grounds,  for  liquidating  any  indebtedness  already  incurred  for  said  purposes, 

or  for  refunding  any  valid  outstanding  indebtedness  of  such  district  evidenced 

by  bonds  or  warrants  thereof.    The  order  calling  such  election  shall  be  valid 

and  effectual  when  signed  by  a  majority  of  said  governing  body,  and  may  so 

submit  to  said  electors  as  one  proposal  the  question  of  issuing  bonds  to  make 

all  said  outlays,  or  so  many  of  them  as  may  be  selected;  or  said  order  may 

submit  at  said  election  as  separate  questions  the  issuance  of  bonds  for  any  of 

said  outlays,  singly  or  in  such  combinations  as  the  order  may  direct. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62; 
amended  February  26,  1885,  Stats,  and  Amdts.  1884-5,  p.  8;  March  15, 
1889,  Stats,  and  Amdts.  1889,  p.  196;  March  23,  1893,  Stats,  and  Amdts. 
1893,  p.  267;  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  245.  Amend- 
ment of  1899  became  a  law,  under  constitutional  provision,  without  gov- 
ernor's approval,  on  March  11,  1899,  Stats,  and  Amdts.  1899,  p.  94; 
April  14,  1909,  Stats,  and  Amdts.  1909,  p.  897. 


SCHOOL-BOND  ELECTION. 

1.  As  to  construction  of  section — School  dis- 

trict of  territory  of  city  and  territory 
contiguous  thereto. 

2.  Buying  school  lot — Questions  may  be  voted 

on. 

3.  City    a    municipal    corporation  —  Distinct 

from  school  district. 

4.  Election  for  school  bonds — Conduct  of. 

5.  Money  for  schoolhouses — How  raised. 

As  to  providing  lands  for  building;  or 
maintenance  of  schools  by  tax  voted  for  by 
people,  see,  ante,  f  18S0  and  note. 


1- 


As  to  when  new  district  most  ope 
house,  see,  ante,  1 1581  and  note. 

1.  As  to  construction  of  secttoi 
district  of  territory  of  city  and 
contiguous  thereto  is  separate  corporate 
entity,  of  a  quasi  municipal  character,  which 
is  not  lost  or  merged  into  the  municipality; 
and  the  separate  and  independent  power 
conferred  upon  it  by  this  and  succeeding 
sections  is  not  affected  by  authority  given 
the  city  by  its  charter  to  issue  bonds  rot 
the  erection  of  a  schoolhouse  aa  a  munici- 
pal affair. — Los  Angeles  School  Dist.  v. 
Longden,  148  Cal.  381,*  88  Pac.  246. 
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2.  Buying*  school  lot  —  Questions  to  be 
voted  on. — Buying  lot  and  building:  of 
schoolhouse,  question  of  may  be  submitted 
Jointly  with  question  of  issuance  of  bonds 
or  voting:  of  tax. — People  ex  rel.  Attorney- 
General  v.  Caruthers  School  Diet.,  102  Cal. 
184.  185,  36  Pac.  396. 

3.  City  la  municipal  corporation  —  Dis- 
tinct from  school  district  which  it  com- 
prises and  may  issue  its  own  bonds  for 
the  purpose  of  building:  schoolhouses,  etc., 
under  general  law  or  under  its  charter,  and 
power  vested  in  it  so  to  do  does  not  con- 
flict with   provisions  of  section   1576,  ante. 


— In  re  Wetmore,  99  Cal.  146,  151,  33  Pac. 
769. 

4.  Election     for    school    bonds— Conduct 

of. — Election  for  Issuance  of  school  bonds 
must  be  conducted  strictly  in  accordance 
with  law. — People  ex  rel.  Attorney-General 
v.  Caruthers  School  Diet.,  102  Cal.  184,  186, 
86  Pac.  396. 

5.  Money  for  schoolhouses— How  raised. 
— Money  for  building:  schoolhouse  may  be 
raised  either  by  tax  for  that  purpose  or  by 
issuance  and  sale  of  bonds.— Sun ol  School 
DisL  v.  Chipman,  138  CaL  251,  254,  71  Pac. 
340. 


§  1881.  NOTICE  OF  ELECTION,  HOW  GIVEN.  Notice  of  such  election 
shall  be  given  by  posting  notices,  signed  by  the  board,  or  by  a  majority  thereof, 
in  three  public  places  in  the  district,  not  less  than  twenty  days  before  the  elec- 
tion; and  by  publishing  such  notice  not  less  than  once  a  week  for  three  succes- 
sive weeks  before  the  election  in  a  newspaper  published  in  the  county,  if  any 

newspaper  is  published  therein. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62; 
amended  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  461. 

§  1882.    WHAT  NOTICE  SHALL  CONTAIN.    Such  notice  shall  contain : 

1.  Time  and  place  of  holding  such  election. 

2.  The  names  of  the  officers  of  election  appointed  to  conduct  the  same. 

3.  The  hours  during  the  day  in  which  the  polls  will  be  open. 

4.  A  statement  of  the  purpose  for  which  the  election  is  held. 

5.  The  amount  and  denomination  of  the  proposed  bonds,  the  rate  of  interest 
and  the  number  of  years,  not  exceeding  forty,  the  whole  or  any  part  of  said 

bonds  are  to  run. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  62; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  267;  March  14, 
1901,  Stats,  and  Amdts.  1900-1,  p.  293;  February  26,  1903,  Stats,  and 
Amdts.  1903,  p.  41;  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  460. 

§  1883.  SCHOOL-BONDS,  MANNER  OF  CONDUCTING  ELECTION  FOB 
ISSUANCE  OF.  Such  election  shall  be  conducted  in  conformity  to  the  provi- 
sions of  sections  one  thousand  five  hundred  and  ninety-six,  one  thousand  five 
hundred  and  ninety-seven,  one  thousand  five  hundred  and  ninety-eight,  one 
thousand  five  hundred  and  ninety-nine,  one  thousand  six  hundred,  one  thou- 
sand six  hundred  and  one,  and  one  thousand  eight  hundred  and  thirty-four, 
except  that  the  words  to  appear  upon  the  ballots  shall  be  "Bonds — YesM  and 
" Bonds — No";  and  except  further  that  persons  voting  at  such  bond  elections 
shall  put  a  cross  (X)  upon  their  ballots,  with  pencil  or  ink,  after  the  words 
" Bonds — Yes"  or  "Bonds — No"  (as  the  case  may  be)  to  indicate  whether  they 
have  voted  for  or  against  the  issuance  of  bonds. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63; 
amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  267;  March  18, 
1905,  Stats,  and  Amdts.  1905,  pp.  190-191. 

§  1884.    CANVASS  OF  VOTE.    TIME  OF  ISSUING  BONDS  APPROVED. 

On  the  seventh  day  after  said  election,  at  one  o  'clock  p.  m.,  the  returns  having 
been  made  to  the  board  of  trustees,  board  of  education,  or  other  governing 
body  of  such  school  district,  the  board  must  meet  and  canvass  said  returns,  and 
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if  it  appears  that  two-thirds  of  the  votes  cast  at  said  election  was  in  favor  of 
issuing  such  bonds,  then  the  board  shall  cause  an  entry  of  that  fact  to  be  made 
upon  its  minutes,  and  shall  certify  to  the  board  of  supervisors  of  the  county 
all  the  proceedings  had  in  the  premises,  and  thereupon  said  board  of  super- 
visors shall  be  and  they  are  hereby  authorized  and  directed  to  issue  the  bonds 
of  such  district,  to  the  number  and  amount  provided  in  such  proceedings,  pay- 
able out  of  the  interest  and  sinking  fund  of  such  district,  naming  the  same,  and 
that  the  money  shall  be  raised  by  taxation  upon  the  taxable  property  in  said 
district,  for  the  redemption  of  said  bonds  and  the  payment  of  the  interest 
thereon ; 

[Limitation  of  issue.]  provided,  that  the  total  amount  of  bonds  so  issued 
shall  not  exceed  five  per  cent  of  the  taxable  property  of  the  district,  as  shown 
by  the  last  equalized  assessment  book  of  the  county. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63; 
amendment  approved  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  245; 
May  8,  1919,  Stats,  and  Amdts.  1919,  p.  400.     In  effect  July  22,  1919. 

§  1885.  FORM  OF  SCHOOL-BONDS.  WHEN  PAYABLE.  The  board  of 
supervisors  by  an  order  entered  upon  its  minutes  shall  prescribe  the  form  of 
said  bonds  and  of  the  interest  coupons  attached  thereto,  and  must  fix  the  time 
when  the  whole  or  any  part  of  the  principal  of  said  bonds  shall  be  payable, 
which  shall  not  be  more  than  forty  years  from  the  date  thereof.  If  the  notice 
calling  the  election  shall  have  provided  that  the  bonds  and  interest  thereon 
shall  be  payable  in  gold  coin  of  the  United  States,  the  bonds  shall  be  made 
payable  in  such  gold  coin,  as  to  principal  and  interest.  If  the  notice  calling  the 
election  shall  have  provided  that  the  bonds  and  interest  thereon  shall  be  pay- 
able in  lawful  money  of  the  United  States,  the  bonds  shall  be  made  payable  in 
lawful  money  of  the  United  States,  as  to  principal  and  interest.  If  the  notice 
shall  have  made  no  such  specific  provisions  the  board  of  supervisors  shall  have 
power  in  the  order  prescribing  the  form  of  bonds  either  to  make  the  bonds 
payable  in  gold  coin  of  the  United  States  as  to  principal  and  interest,  or  to 
make  them  payable  in  lawful  money  of  the  United  States  as  to  principal  and 

interest. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63; 
amended  March  21,  1897,  Stats,  and  Amdts.  1897,  p.  243;  February  26, 
1903,  Stats,  and  Amdts.  1903,  p.  40;  April  21,  1915,  Stats,  and  Amdts. 
1915,  p.  106.     In  effect  August  8,  1915. 

§  1886.    INTEREST,  BATE  OF ;  WHEN  PAYABLE.    SALE  OF  BONDS. 

Said  bonds  must  not  bear  a  greater  amount  of  interest  than  six  per  cent,  said 

interest  to  be  payable  annually  or  semi-annually,  and  said  bonds  must  be  sold 

in  the  manner  prescribed  by  the  board  of  supervisors,  but  for  not  less  than  par. 

and  the  proceeds  of  the  sale  thereof,  together  with  any  premium  which  may  be 

received  from  the  sale  of  said  bonds,  must  be  deposited  in  the  county  treasury 

to  the  credit  of  the  building  fund  of  said  school  district,  and  be  drawn  out  for 

the  purposes  aforesaid  as  other  school  moneys  are  drawn  out. 

[Validity  of  proceedings.]    All  the  proceedings  of  every  school  district  and 

of  every  board  of  trustees,  board  of  education,  board  of  supervisors,  and  of  all 

officers  of  school  districts  and  counties,  purporting  to  have  been  taken  under 
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or  by  authority  of  sections  one  thousand  eight  hundred  and  eighty  to  one  thou- 
sand eight  hundred  and  eighty-eight,  inclusive,  of  the  Political  Code,  shall  be 
valid  in  the  same  manner  and  to  the  same  extent  as  if  sections  one  thousand 
eight  hundred  and  eighty  and  one  thousand  eight  hundred  and  eighty-four  of 
said  code,  at  the  time  when  such  proceedings  were  taken,  in  express  language 
empowered  the  governing  body  of  all  school  districts,  by  whatever  name  such 
governing  body  should  be  known,  to  call  elections  for  the  purposes  set  forth 
in  said  section  one  thousand  eight  hundred  and  eighty,  and  to  receive  and 
canvass  returns,  to  cause  a  minute  entry  of  the  result  of  elections,  and  to  cer- 
tify proceedings  to  the  board  of  supervisors,  as  provided  by  said  section  one 
thousand  eight  hundred  and  eighty-four. 

[Validity  of  district  bonds.]  And  all  bonds  of  school  districts  purporting 
to  have  been  issued  under  or  by  virtue  of  any  or  all  of  the  following  sections,  to 
wit :  Sections  one  thousand  eight  hundred  and  eighty,  one  thousand  eight  hun- 
dred and  eighty-one,  one  thousand  eight  hundred  and  eighty-two,  one  thou- 
sand eight  hundred  and  eighty-three,  one  thousand  eight  hundred  and  eighty- 
four,  one  thousand  eight  hundred  and  eighty-five,  one  thousand  eight  hundred 
.and  eighty-six,  one  thousand  eight  hundred  and  eighty-seven,  and  one  thousand 
eight  hundred  and  eighty-eight  of  the  Political  Code,  shall  be  valid  in  the  same 
manner  and  to  the  same  extent  as  if  said  sections  used  the  words  "board  of 
education,  board  of  trustees,  or  other  governing  body,"  in  place  of  the  words 
" board  of  trustees,"  whenever  the  words  "board  of  trustees"  occur  in  said 
sections. 

History:  Enacted  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  63; 
amended  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  245;  May  20,  1913, 
Stats,  and  Amdts.  1913,  p.  233.     In  effect  August  10,  1913. 

§  1887.  TAX  FOB  INTEREST  AND  REDEMPTION  OF  BONDS.  WHEN 
TO  BE  LEVIED.  The  board  of  supervisors,  at  the  time  of  making  the  levy  of 
taxes  for  county  purposes,  must  levy  a  tax  for  that  year  upon  the  taxable 
property  in  such  district,  f  *r  the  interest  and  redemption  of  said  bonds,  and 
such  tax  must  not  be  less  than  sufficient  to  pay  the  interest  of  said  bonds  for 
that  year,  and  such  portion  of  the  principal  as  is  to  become  due  during  such 
year,  and  in  any  event  must  be  high  enough  to  raise,  annually,  for  the  first  half 
of  the  term  said  bonds  have  to  run,  a  sufficient  sum  to  pay  the  interest  thereon ; 
and  during  the  balance  of  the  term  high  enough  to  pay  such  annual  interest, 
and  to  pay,  annually,  a  proportion  of  the  principal  of  said  bonds  equal  to  a 
sum  produced  by  taking  the  whole  amount  of  said  bonds  outstanding  and  divid- 
ing it  by  the  number  of  years  said  bonds  then  have  to  run ;  and  all  moneys  so 
levied  when  collected  shall  be  paid  into  the  county  treasury  to  the  credit  of 
the  interest  and  sinking  fund  of  such  district,  and  be  used  for  the  payment  of 
principal  and  interest  on  said  bonds,  and  for  no  other  purpose.  The  principal 
and  interest  on  said  bonds  shall  be  paid  by  the  county  treasurer,  upon  the 
warrant  of  the  auditor,  out  of  the  fund  provided  therefor ;  and  it  shall  be  the 
duty  of  the  auditor  to  cancel  such  bonds  and  coupons  and  retain  them  when  he 
draws  his  warrants  on  the  treasurer  in  favor  of  the  owners  thereof. 

History:  Enactment  approved  March  7,  1881,  Stats,  and  Amdts. 
1881.  p.  64;  amendment  approved  May  8,  1919,  Stats,  and  Amdts.  1919, 
p.  401.    In  effect  July  22,  1919. 
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1.     Taxes    for    bonds     laaned    by    school  can   not  recover  back  taxes  paid  by  them 

district    Improperly    organized,    but    under  into  its  bond  and  interest  fund;  nor  is  new 

color    of    legality,     having    been    paid     by  school   district   thereafter   regularly  esUb- 

owners   of  property   included   in   such   di's-  lished   entitled   to   any  funds   collected  for 

trict,   and   existence   of   such   district   hav-  payment  of  principal  and  Interest  of  bonds, 

ing   been   recognized,   such   district   is   cor-  — Hamilton    v.    County    of   San   Diego,  108 

poration  de  facto  whose  existence  can  not  Cal.  278,  283,  41  Pac.  305. 
be    collaterally    impeached;    and    taxpayers 

§  1888.  FAILURE  TO  LEVY  TAX,  HOW  REMEDIED.  If  the  board  of 
supervisors  of  any  county  which  has  issued  bonds  under  the  provisions  of  this 
act,  shall  fail  to  make  the  levy  necessary  to  pay  such  bonds  or  interest  coupons 
at  maturity,  and  the  same  shall  have  been  presented  to  the  county  treasurer, 
and  the  payment  thereof  refused,  the  owner  may  file  the  bond,  together  with  all 
unpaid  coupons,  with  the  state  controller,  taking  his  receipt  therefor,  and  the 
same  shall  be  registered  in  the  state  controller's  office;  and  the  state  board  of 
equalization  shall,  at  their  next  session,  and  at  each  annual  equalization  there- 
after, add  to  the  state  tax  to  be  levied  in  said  district,  a  sufficient  rate  to  realize 
the  amount  of  principal  or  interest  past  due  prior  to  the  next  levy,  and  the 
same  shall  be  levied  and  collected  as  a  part  of  the  state  tax,  and  paid  into  the 
state  treasury,  and  passed  to  the  special  credit  of  such  district  bond  tax,  and' 
shall  be  paid  by  warrants,  as  the  payments  mature,  to  the  holder  of  such  regis- 
tered obligations  as  shown  by  the  register  in  the  office  of  the  state  controller, 
until  the  same  shall  be  fully  satisfied  and  discharged ;  any  balance  then  remain- 
ing being  passed  to  the  general  account  and  credit  of  said  district. 
History:    Enacted  March  7, 1881,  Stats,  and  Amdte.  1881,  p.  64. 

§  1888a.  CHANGES  OF  BOUNDARIES  OF  SCHOOL  DISTRICTS,  LIABIL- 
ITY FOB  INDEBTEDNESS.  When  school  districts  are  created  or  abolished  or 
the  boundaries  thereof  are  changed,  the  liability  to  taxation  for  the  outstanding 
bonded  indebtedness  thereof  as  hereinafter  set  forth,  and  the  authorities  whose 
duty  it  is  to  levy  taxes  for  the  payment  of  principal  and  interest  on  said  bonds 
shall  levy  the  same  upon  the  districts  affected  in  such  proportions  as  are  herein 
provided,  or  are  determined  under  the  authority  hereof. 

Subd.  1.  When  any  school  district  is  united  or  in  any  manner  merged  with  one 
or  more  school  districts  so  as  to  form  a  single  district,  the  district  so  formed 
is  liable  for  all  the  outstanding  bonded  indebtedness  of  the  districts  so  united, 
or  merged. 

Subd.  2.  When  territory  is  taken  from  one  school  district  and  annexed  to 
another,  such  territory  thereby  becomes  liable  to  taxation  for  the  bonded 
indebtedness  of  the  district  to  which  it  is  annexed,  and  the  board  of  supervisors 
of  the  county  in  which  such  territory  is  situated  shall,  by  order  entered  on  its 
minutes  within  sixty  days  after  the  change,  determine  what  proportion  of  the 
outstanding  bonded  indebtedness  of  the  district  from  which  it  was  taken  was 
incurred  for  the  acquisition  or  improvement  of  school  lots  or  buildings  or  fix- 
tures therein  situated  in  the  territory  so  transferred,  and  the  district  to  which 
such  territory  was  annexed  shall  thereupon  become  liable  for  the  proportion  of 
such  indebtedness  so  determined. 

Subd.  3.  When  any  new  school  district  shall  be  formed  from  a  portion  of  the 
territory  of  one  or  more  existing  districts,  either  by  incorporation  of  a  city  or 
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town,  or  under  section  fifteen  hundred  and  seventy-seven  of  this  code,  or 
otherwise,  the  board  of  supervisors  of  the  county  shall,  within  sixty  days  after 
the  formation  of  such  new  district,  by  order  entered  on  its  minutes,  determine 
what  proportion  of  the  outstanding  bonded  indebtedness  of  the  district  or  dis- 
tricts out  of  which  the  said  new  district  is  formed  was  incurred  for  the  acqui- 
sition or  improvement  of  school  lots  or  buildings  or  fixtures  therein  situated  in 
such  new  district,  and  the  said  new  district  shall  thereupon  become  liable  for 
the  proportion  of  such  indebtedness  so  determined.  In  the  case  of  joint  districts 
the  board  of  supervisors  of  each  county  shall  determine  such  liability  as  to  the 
territory  in  its  county. 

History:     Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  934, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  108.     In  effect  Immediately. 

§  1889.    UNSOLD  BONDS,  DISPOSITION  OF.    Whenever  any  bonds  issued 
under  the  provisions  of  this  title  shall  remain  unsold  for  the  period  of  six 
months  after  having  been  offered  for  sale  in  the  manner  prescribed  by  the 
board  of  supervisors,  the  board  of  trustees,  or  board  of  education  of  the  school 
district  for  or  on  account  of  which  such  bonds  were  issued,  or  of  any  school 
district  composed  wholly  or  partly  of  territory  which,  at  the  time  of  holding 
the  election  mentioned  in  section  eighteen  hundred  and  eighty-three,  was  em- 
braced within  the  district  for  or  on  account  of  which  such  bonds  were  issued, 
may  petition  the  board  of  supervisors  to  cause  such  unsold  bonds  to  be.  with- 
drawn from  market  and  canceled.    Upon  receiving  such  petition,  signed  by  a 
majority  of  the  members  of  said  board  of  trustees  or  board  of  education,  the 
supervisors  shall  fix  a  time  for  hearing  the  same,  which  shall  not  be  more  than 
thirty  days  thereafter,  and  shall  cause  a  notice,  stating  the  time  and  place  of 
hearing,  and  the  object  of  the  petition  in  general  terms,  to  be  published  for  ten 
days  prior  to  the  day  of  hearing,  in  some  newspaper  published  in  said  school 
district,  if  there  is  one,  and  if  there  is  no  newspaper  published  in  said  school 
district,  then  in  a  newspaper  published  at  the  county  seat  of  the  county  in 
which  such  school  [district]  or  some  part  thereof  is  situated.    At  the  time  and 
place  designated  in  the  notice  for  hearing  said  petition,  or  at  any  subsequent 
time,  to  which  said  hearing  may  be  postponed,  the  supervisors  shall  hear  any 
reasons  that  may  be  submitted  for  or  against  the  granting  of  the  petition,  and 
if  they  shall  deem  it  for  the  best  interests  of  the  school  district  named  in  the 
petition  that  such  unsold  bonds  be  canceled,  they  shall  make  and  enter  an  order 
in  the  minutes  of  their  proceedings  that  said  unsold  bonds  be  canceled,  and 
thereupon  said  bonds,  and  the  vote  by  which  they  were  authorized  to  be  issued, 
Bhall  cease  to  be  of  any  validity  whatever. 

History:     Enacted  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  197.  ' 

§1890.  FIRE-ESCAPES  ON  SCHOOLHOUSES.  Each  school  building  in 
the  state  shall,  if  two  or  more  stories  in  height,  be  provided  with  suitable  and 
sufficient  fire-escapes.  The  trustees  of  each  school  district  and  the  board  of 
education  of  each  municipal  corporation  must  provide  sufficient  and  suitable 
fire-escapes  for  each  school  building  two  or  more  stories  in  height  under  their 
jurisdiction. 

History:    Enacted  March  2,  1*«*.  Stats,  and  Amdts.  1899,  p.  47. 
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§1891.    SCHOOL  DISTRICTS  IN  DIFFERENT  COUNTIES.     When  any 
school  district  is  situated  partly  in  two  or  more  counties,  all  returns,  reports, 
certificates,  estimates,  petitions  and  other  papers  of  any  kind  required  to  be 
filed  with  or  presented  to  the  board  of  supervisors  by  any  provision  of  this 
code  relating  to  schools  and  school  districts  shall  be  filed  with  or  presented  to 
the  supervisors  of  every  county  in  which  any  portion  of  said  district  may  be 
situated,  and  all  action  required  to  be  taken  by  the  board  of  supervisors  regard- 
ing any  such  matters  shall  be  taken  by  the  concurrent  action  of  the  respective 
boards  of  supervisors  of  every  county  in  which  any  portion  of  said  district  may 
be  situated.    The  assessor  of  each  of  such  counties  shall  annually  certify  to  the 
board  of  supervisors  of  each  of  the  counties  in  which  any  portion  of  such 
school  district  is  situated  the  assessed  value  of  all  taxable  property  in  such 
county  situated  in  such  school  district  as  appears  from  the  last  assessment  roll 
of  his  county,  such  certificate  to  be  made  in  the  same  manner  and  at  the  same 
time  as  is  required  for  school  districts  located  wholly  within  the  boundaries  of 
one  county.    The  board  of  supervisors  of  each  county  shall  thereupon  determine 
the  rate  of  taxation  necessary  to  be  levied  upon  the  property  in  said  district 
situated  in  the  county,  such  rate  to  be  sufficient  to  meet  the  proportion  of  taxes 
necessary  to  be  raised  in  the  county  for  the  purpose  of  paying  the  principal 
and  interest  of  the  bonds  of  the  district  and  all  other  expenses  of  the  district  as 
shown  by  the  estimate  of  the  county  superintendent  of  schools  having  jurisdic- 
tion over  such  district.    Such  taxes  shall  be  assessed,  levied  and  collected  in 
the  same  manner  and  at  the  same  time  as  county  taxes  are  assessed,  levied  and 
collected,  and  the  moneys  so  received  shall,  on  demand  of  the  board  of  trustees 
of  any  such  school  district,  be  deposited  in  the  county  treasury  of  the  county 
whose  superintendent  of  schools  has  jurisdiction  over  such  school  district,  and 
said  county  treasury  is  hereby  declared  to  be  the  legal  depositary  of  such  school 
district.    The  moneys  so  deposited  shall  be  placed  in  the  school  fund  of  such 
school  district  to  be  expended  in  the  same  manner  as  moneys  of  other  school 
districts  are  expended. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  683;  amended  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  711. 
In  effect  July  27,  1917. 

§1892.    RESTORATION   OF   CERTIFICATES  LOST   OR  DESTROYED. 

Whenever  satisfactory  proof  is  presented  to  a  county  or  city  and  county  board 
of  education  by  a  teacher  to  whom  such  board  has  heretofore  granted  a  cer- 
tificate, in  accordance  with  law,  that  such  certificate  has  been  destroyed  by  con- 
flagration or  other  public  calamity,  such  board  shall,  without  fee,  issue  to  such 
teacher,  in  lieu  of  the  certificate  lost  or  destroyed  a  new  certificate  of  the  same 
kind,  grade,  character  and  tenure  of  the  certificate  originally  granted.  Such 
proof  shall  consist  of  an  affidavit  by  said  teacher,  giving  the  grade  of  such  cer- 
tificate, the  date  of  issue  if  possible,  and  upon  what  it  was  issued ;  accompanied 
by  a  statement  from  the  county  or  city  and  county  school  superintendent  to 
the  effect  that  such  teacher  had,  in  pursuance  of  the  requirements  of  section 
sixteen  hundred  and  ninety-six  of  the  Political  Code,  filed  his  certificate  for 
record  with  such  official.    Said  proof  of  loss  or  destruction  of  a  certificate  shall 

«54 


Tit.  IT,  ck.  I.]  STATE  MILITIA— IN  GENERAL.  6  1808 

be  a  credential  upon  which  a  county  or  city  and  county  school  superintendent 
may  issue  a  temporary  certificate,  in  accordance  with  the  provisions  of  sub- 
division seventh  of  section  fifteen  hundred  and  forty-three  of  the  Political  Code. 

History:  Enacted  June  14,  1906,  Stats,  and  Amdts.  1906  (Extraordi- 
nary session),  p.  63,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  108.  In  effect 
immediately. 


TITLE  IV. 

STATE  MILITIA. 

[The  provisions  heretofore  comprising  this  title  consisted  of  six  chapters,  embracing  $§  1895- 
2117.  The  entire  title  was  sought  to  be  reformed  by  the  last  legislature,  which,  by  two  acts 
of  March  18,  1905  (Stats,  and  Amdts.  1905,  pp.  258-294),  especially  repealed  Chapters  I  and  II 
of  this  title,  and  enacted  new  Chapters  I  and  II  in  the  place  and  stead  thereof;  but  neglected 
to  make  any  mention  of  Chapters  III,  IV,  V,  and  VI,  although  Chapter  II,  as  re-enacted, 
covers  the  whole  ground  and  regulates  the  matters  contained  in  those  chapters.  There  is  no 
repealing  clause  in  either  act,  and  their  titles  confine  the  repeal  and  re-enactments  to  chapters 
I  and  II,  respectively.  The  evident  design  of  the  legislature  being  to  reform  and  re-enact 
the  whole  title,  Chapters  III,  IV,  V,  and  VI  are  thought  to  be  repealed  by  implication,  and 
are  for  that  reason  omitted.] 

Chapter  I.    Enrolled  Militia,  §§  1895-1924. 

II.    The  National  Guard,  §§  1925-2112. 

[Section  1.  Chapter  I  of  Title  IV  of  the  Political  Code  of  California  is  hereby  repealed 
and  there  is  hereby  substituted  to  take  the  place  thereof  in  such  code  a  new  Chapter  I  to  read 
as  follows: 

Sec.  2.  The  provisions  of  this  chapter  shall  be  in  force  and  effect  from  and  after  its  pas- 
sage and  approval.— Act  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  285.] 
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[Pt.HI. 


CHAPTER  I 


ENEOLLED  MILITIA. 


f  1895.  Who  are  subject  to  military  duty. 

{  1896.  Who  are  exempt  from  military  duty. 

§  1897.  Assessor  to  make  roll  of  citizens  sub- 
ject to  military  duty. 

{  1898.  Penalty  for  dereliction  as  to  enrol- 
ment. 

S  1899.  Board  of  equalization  to  correct  the 
roll. 

1 1900.  Duplicate  copy  of  roll  forwarded  to 
adjutant-general. 

{  1901.  Compensation  of  assessor  for  making 
roll. 

{  1902.  Muster-roll  to  be  made  by  adjutant- 
general. 

1 1903.  Special  enrolment. 

{  1904.  Notice  of  enrolment  —  Exemption 
claims. 

1 1905.  Examination  of  assessment-rolls  and 
poll-lists. 

§  1906.  Designation  and  classification  of  the 
militia. 

§  1907.  Commander-in-chief. 

§  1908.  Staff  of  commander-in-chief. 


{  1909.  Militia,  when  and  by  whom  it  may  be 
called  into  active  service. 

§  1910.  Drafts  or  volunteers  from  militia. 

§  1911.  persons  drafted  to  rendezvous. 

5  1912.  Refusing  to  rendezvous,  penalty  for. 

§  1913.  Substitutes. 

1 1914.  Organization  of  reserve  militia  when 
ordered  out. 

S  1915.  Organization  and  command  of  troops 
from  different  commands. 

§  1916.  Commission  of  officers  called  into  ac- 
tive service. 

1 1917.  Proclamation  of  state  of  insurrection. 

§  1918.  Articles  of  war  of  the  United  States 
army  adopted. 

S  1919.  Application  of  United  States,  laws, 
rules  and  regulations. 

§  1920.  Armed  force  to  obey  orders  of  whom. 

§  1921.  Conduct  of  the  troops. 

§  1922.  Belief  from  civil  or  criminal  liability. 

§  1923.  The  adjutant-general's  department. 
[Repealed.] 

{  1924.  Bond  of  adjutant-general. 


§  1895.    WHO  ARE  SUBJECT  TO  MILITARY  DUTY.    Every  able-bodied 

male  citizen  of  this  state,  except  Mongolians  and  Indians,  between  the  ages  of 

eighteen  and  forty-five  years,  not  exempt  by  law,  is  subject  to  military  doty. 

But  no  alien  is  obliged  to  serve  or  bear  arms  against  the  state  to  which  his 

allegiance  is  due. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  285. 
In  effect  immediately. 


As  to  prohibiting;  quartering  of  soldiers 
on  cltlsena  in  time  of  peace,  flee  Const, 
1879,  art  I,  §  12,  1  Henning's  General  Laws, 
Sd  ed.,  p.  xxxill. 

As  to  prohibition  of  standing;  army  In 
time  of  peace,  see  Const.   1879,  art.  I,   5  12, 


1  Henningr's  General  Laws,  3d  ed.,  p.  xrxili. 

As  to  supremacy  of  civil  power  over  the 
military,  see  Const.  1879,  art.  I,  §  12.  1 
Henningr's  General  Laws,  Sd  ed.,  p.  xxxilL 


§  1896.    WHO  ABE  EXEMPT  FROM  MILITARY  DUTY.    The  following, 
persons  are  exempt  from  military  duty  and  enrolment : 

1.  Ministers  of  religion. 

2.  Civil  and  military  officers  of  the  United  States. 

3.  Officers  of  foreign  governments. 

4.  Civil  officers  of  the  state  of  California. 

5.  Members  of  any  regularly  organized  fire  or  police  department  in  any  cityr 
city  and  county,  village  or  town. 

6.  All  persons  exempted  from  military  duty  by  the  laws  of  the  United  States 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  285. 
In  effect  immediately. 


As  to  doty  of  commander  of  company  to  fjive  list  of  exempt*  to  aaaeMor,  see,  posU 
S  1937. 
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* 

§  1897.  ASSESSOR  TO  MAKE  ROLL  OF  CITIZENS  SUBJECT  TO  MILL 
TART  DUTY.  The  county  assessor  of  each  county,  and  the  assessor  of  each 
city  and  county  of  this  state,  must  at  the  time  in  each  odd  numbered  year  when 
he  prepares  a  roll  containing  the  taxable  inhabitants  of  his  county  or  city  and 
county,  enrol  all  the  inhabitants  thereof  subject  to  military  duty,  two  copies  of 
which  roll  must  be  sworn  to  by  him  and  delivered  to  the  clerk  of  the  board  of 
supervisors  at  the  same  time  the  said  assessor  delivers  the  assessment-roll.  For 
the  purpose  of  facilitating  the  making  of  the  military-roll  by  the  assessor,  as 
provided  in  this  chapter,  it  shall  be  the  duty  of  the  county  clerk  or  officer 
authorized  to  make  a  register  of  voters  in  each  county,  to  require  a  statement  of 
every  male  voter  at  the  time  he  applies  for  registration,  as  to  whether  or  not 
such  voter  is  subject  to  and  qualified  for  military  duty,  and  such  statement  shall 
be  entered  on  the  voter's  affidavit  of  registration.  The  said  assessor  shall  exam- 
ine the  aforesaid  affidavits  of  registration  and  make  a  list  therefrom  of  all 
persons  eligible  for  military  duty. 

[Age  of  citizen.]  The  said  assessor  when  making  the  annual  assessments  of 
property  shall  inscribe  on  each  statement  of  property  the  age  of  the  male  citi- 
zen making  the  statement,  if  such  citizen  is  between  the  ages  of  eighteen  and 
forty-five  years  and  is  subject  to  military  duty,  and  shall  make  a  list  thereof. 
If  unable  to  ascertain  the  age  upon  inquiry  from  the  person  making  such  state- 
ment, the  assessor  shall  estimate  such  person's  age.  The  assessor  shall  also 
ascertain  from  each  male  citizen  purchasing  a  poll  tax  receipt,  his  age  and  if 
such  citizen  is  subject  to  military  duty,  enter  the  same  in  the  receipt  book  stub 
and  make  a  list  thereof,  and  if  such  citizen  refuses  to  state  his  age,  the  assessor 
shall  estimate  the  same  and  keep  a  record  thereof  as  so  estimated,  if  of  military 
age. 

[Principals  of  colleges  to  furnish  lists.]  The  principal  of  each  university, 
college,  academy,  high  school,  or  other  institution  of  learning  in  this  state,  shall 
on  or  before  the  first  day  of  June  of  each  year,  send  to  the  assessor  of  the 
county,  or  city  and  county  in  which  such  institution  of  learning  is  situated,  a 
list  duly  verified  by  such  principal,  containing  the  names  and  ages  of  all  male 
pupils  attending  such  university,  college,  academy,  high  school  or  other  institu- 
tion of  learning,  subject  to  military  duty,  under  the  provisions  of  section  eigh- 
teen hundred  and  ninety-five  of  this  chapter.  The  said  assessor,  after  compar- 
ing the  lists  thus  furnished  him  by  the  principals  of  said  institutions  of  learn- 
ing and  the  lists  compiled  by  him  from  assessment  statements  and  from  poll 
tax  receipt  book  stubs,  with  the  list  of  registered  voters  from  the  office  of  the 
county  clerk  or  other  person  authorized  to  register  voters  subject  to  military 
duty,  to  avoid  duplication  of  names,  shall  consolidate  said  lists  and  add  thereto 
the  names  of  any  other  person  subject  to  military  duty  about  whose  qualifica- 
tions therefor  he  may  be  reliably  informed.  This  consolidated  list  shall  con- 
stitute the  military-roll  for  such  county  or  city  and  county. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  285; 
amended  June  11,  1913,  Stats,  and  Amdts.  1913,  p.  710.  In  effect 
August  10,  1918. 

81808.    PENALTY  FOB  DERELICTION  AS  TO  ENROLMENT.    If  any 
county  or  city  and  county  .assessor  neglects  or  refuses  to  perform  any  of  the 
Pol.  c— 4  J  •** 
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duties  required  of  him  by  the  provisions  of  this  chapter,  he  is  subject  to  the 
same  liabilities  as  are  provided  by  law  for  a  neglect  or  refusal  to  perform  anv 
of  the  duties  required  of  him  in  the  assessment  of  taxes,  and  in  addition,  for- 
feits not  less  than  three  hundred  nor  more  than  one  thousand  dollars,  to  ta 
sued  for  in  the  name  of  the  people  of  the  state,  by%the  district  attorney  for  the 
respective  counties  or  city  and  counties  and  when  recovered  to  be  paid  into  the 
military  fund  of  the  state.  The  principal  of  each  university,  college,  academy, 
high  school  or  other  institution  of  learning,  who  shall  neglect  or  refuse  to  per- 
form  any  of  the  duties  required  of  him  by  the  provisions  of  this  chapter,  shall 
be  deemed  guilty  of  a  misdemeanor. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  2S5; 
amended  June  11,  1913,  Stats,  and  Amdts.  1913,  p.  711.  In  effect 
August  10,  1913. 

§1899.    BOARD  OF  EQUALIZATION  TO  CORRECT  THE  BOLL.    The 

board  of  equalization  must  correct  the  roll  at  the  same  time  and  in  the  same 

manner  as  is  prescribed  by  law  for  the  correction  of  the  assessment-roll. 

History:  Enacted  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  286. 
In  effect  immediately. 

§  1900.  DUPLICATE  COPY  OF  ROLL  FORWARDED  TO  ADJUTANT- 
OENERAL.  The  clerk  of  the  board  of  supervisors  must  deliver  to  the  adjutant- 
general  of  the  state  of  California,  a  copy  of  the  consolidated  roll  required  by 
section  one  thousand  eight  hundred  ninety-seven  of  this  chapter,  certified  by 
him  within  ten  days  after  the  board  of  equalization  has  completed  its  correc- 
tions. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  286; 
amended  June  11,  1913,  Stats,  and  Amdts.  1913,  p.  711.  In  effect 
August  10,  1913. 

§  1901.  COMPENSATION  OF  ASSESSOR  FOR  MAKING  ROLL.  The  com- 
pensation of  the  principal  of  any  institution  of  learning  for  furnishing  the  list 
required  of  him  shall  be  three  cents  for  each  name  furnished,  and  the  compen- 
sation of  the  assessor  shall  be  five  cents  for  each  name  appearing  on  the  consoli- 
dated military-roll  of  his  county  so  made  by  him.  The  said  sums  to  be  charged 
against  the  county  and  to  be  collected  as  other  claims  against  the  county  are 
collected. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  286; 
amended  June  11,  1913,  Stats,  and  Amdts.  1913,  p.  711.  In  effect 
August  10,  1913. 

§  1902.    MUSTER-ROLL  TO  BE  MADE  BY  ADJUTANT-GENERAL.    The 

adjutant-general  must,  during  each  odd  numbered  year,  make  by  consolida- 
tion or  otherwise,  a  muster-roll,  from  the  military-rolls  received  by  him,  which 
roll  shall  be  signed  by  him  and  filed  in  his  office.  Said  mjister-roll  shall  show 
the  number  of  persons  within  the  state  of  California  subject  to  military  duty 
and  shall,  together  with  the  rolls  received  by  him,  constitute  the  military-roll 
for  this  state,  until  the  making  of  a  new  roll  for  the  next  odd  numbered  year, 
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unless  during  said  time  the  governor  shall  deem  it  necessary  to  make  a  special 
enrolment  as  provided  in  section  nineteen  hundred  and  three  of  this  chapter. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  286; 
amended  June  11,  1913,  Stats,  and  Amdts.  1913,  p.  711.  In  effect 
August  10,  1913. 

§  1903.  SPECIAL  ENROLMENT.  Whenever  the  governor  shall  deem  it 
necessary,  he  may  order  an  enrolment,  to  be  made  by  officers  designated  by  him 
of  all  persons  liable  to  serve  in  the  militia.  Such  enrolment  shall  state  the 
name,  residence,  age,  and  occupation  of  the  persons  enrolled,  and  their  previous 
or  existing  military  or  naval  service.  Two  copies  shall  be  made  thereof,  one 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  or  city  and  county  in  which 
the  enrolment  is  made,  and  the  original  in  the  office  of  the  adjutant-general.  If 
the  commander-in-chief  so  directs,  such  enrolment  shall  show  separately  all  the 
seafaring  men  of  whatever  calling  or  occupation,  all  men  engaged  in  the  navi- 
gation of  the  rivers,  lakes,  and  other  waters  of  the  state,  or  in  the  construction 
and  management  of  ships  and  crafts,  together  with  ship-owners  and  their 
employees,  yacht-owners,  members  of  yacht  clubs,  and  all  other  associations  for 
aquatic  pursuits. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  286. 
In  effect  Immediately. 

§  1904.  NOTICE  OF  ENROLMENT.  EXEMPTION  CLAIMS.  The  officer 
making  the  enrolment  provided  in  preceding  section,  shall  at  the  time  of  mak- 
ing the  same,  serve  a  notice  of  such  enrolment  upon  each  person  enrolled,  by 
delivering  such  notice  to  him  or  leaving  it  with  some  person  of  suitable  age  and 
discretion,  at  his  place  of  residence  if  known,  if  not  known,  then  by  mailing 
such  notice  to  his  last  known  place  or  [of]  residence.  The  return  of  the  enroll- 
ing officer  filed  with  the  original  roll  showing  such  mailing  of  such  notice  shall 
be  prima  facie  evidence  of  service.  All  persons  claiming  exemption  must  within 
fifteen  days  after  receiving  such  notice,  make  a  written  statement  of  such 
exemption  in  duplicate,  each  verified  by  affidavit  and  file  the  same  in  the  office 
of  the  county  clerk,  who  shall  retain  one  and  forward  the  other  to  the  adjutant- 
general  within  five  days  after  receiving  the  same.  Such  affidavit  shall  be  made 
before  any  officer  authorized  to  administer  oaths,  including  commissioned  offi- 
cers of  the  national  guard,  for  which  such  officer  shall  make  no  charge.  Such 
clerk  shall  thereupon  submit  a  list  of  those  he  considers  exempt  according  to 
law  to  the  adjutant-general  for  his  approval  and  if  approved  shall  mark  the 
word  exempt  opposite  their  names ;  and  the  remainder  of  all  thus  enrolled,  not 
thus  found  to  be  exempt  shall  constitute  the  militia  of  the  state.  The  com- 
manding officer  of  each  organization  in  the  national  guard  and  the  heads  of  the 
fire  or  police  department  in  each  city,  town,  city  and  county,  or  county  shall, 
whenever  an  enrolment  is  ordered,  file  in  the  office  of  such  county  clerk  a  cer- 
tified list  of  the  names  of  all  persons  in  his  command  or  department.  All  blank 
forms  required  by  this  section  shall  be  furnished  by  the  adjutant-general. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  286- 
287.    In  effect  immediately. 


§§  1906-1008  CLASSIFICATION-— COMMANDER-IN-CHIEF.  CPtllL 

§1905.    EXAMINATION  OF  ASSESSMENT-ROLLS  AND  POLL-LISTS. 

All  civil  officers  in  each  city,  city  and  county,  county  or  town  in  this  state  shall 

allow  persons  appointed  to  make  such  enrolment,  at  all  proper  times,  to  examine 

their  records  and  take  copies  thereof.    All  persons  shall,  upon  the  application 

of  any  person  making  such  enrolment,  give  the  name  of  and  all  other  proper 

information  concerning  any  person  within  their  knowledge  liable  to  be  enrolled, 

under  a  penalty  of  ten  dollars  for  every  concealment  or  false  information,  or 

refusal  to  give  the  information  requested,  to  be  recovered  in  the  name  of  the 

people  in  any  court,  with  costs. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  287. 
In  effect  immediately. 

§  1906.  DESIGNATION  AND  CLASSIFICATION  OF  MILITIA.  The  mili- 
tia of  the  state  shall  be  divided  into  two  classes ; 

1.  The  organized  militia. 

2.  The  reserve  militia. 

The  organized  militia  shall  comprise  all  of  the  officers  and  men  of  the  regu- 
larly enlisted,  commissioned,  organized  and  uniformed  active  military  and 
naval  forces  of  the  state,  and  they  shall  be  known  as  the  national  guard  of 
California,  The  militia  reserve  shall  comprise  all  who  are  subject  to  military 
duty  and  are  not  within  the  organized  militia. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  287; 
amended  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1105.  In  effect 
August  10,  1918. 

As  to  provision*  regarding-  national  a-uard,  see  %  Henning-'a  General  Laws,  3d  ed.,  pp. 
2180-2186. 

§  1907.  COMMANDER-IN-CHIEF.  The  governor  of  the  state,  by  virtue  of 
his  office,  shall  be  the  commander-in-chief  of  the  militia  of  the  state  of  Cali- 
fornia, except  of  such  portions  as  may  at  times  be  in  the  service  of  the  United 

States. 

History:  Enacted  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  287. 
In  effect  immediately. 

As    to    governor    mm    commander-in-chief,  in-chief  while  oat  of  the  atate  In  time  of 

see    Const.    1879,    art.    V,    5  6,    1    Hennlng's  war,  at  head  of  military  force,  see  Const 

General  Laws,   3d  ed.,  p.  xlvli.  1879,    art.    V,     9 16,    1    Henning-'s    General 

A»  to  governor  continuing  aa  commander-  Laws,  3d  ed.,  p.  xlvli. 


§  1908.  STAFF  OF  COMMANDER-IN-CHIEF.  The  staff  of  the  commander- 
in-chief  shall  consist  of  the  chiefs  of  the  several  staff  corps  and  departments  of 
the  national  guard,  and  the  lieutenant-colonel  of  the  adjutant-general's  depart- 
ment of  the  national  guard  and  may  include  the  following  personal  aids-de- 
camp: Five  aids-de-camp  who  the  commander-in-chief  may  appoint  at  discre- 
tion, and  who  shall  have  the  rank  of  lieutenant-colonel,  and  one  naval  aid  with 
rank  of  commander  and  such  appointment  shall  operate  as  a  commission 
of  such  aids-de-camp.  The  commander-in-chief  is  also  authorized  to  detail 
from  time  to  time  as  their  services  may  be  required,  five  officers  of  the 
national  guard,  and  one  officer  of  the  naval  militia,  as  aids-de-camp.  The 
officers  so  detailed  shall  not  be  relieved  from  their  regular  duties,  except 
when  actually  on  duty  with  the  commander-in-chief,  and  such  detail  shall 
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terminate  upon  the  expiration  of  the  term  of  office  of  the  governor  upon 
whose  staff  they  may  be  serving,  or  at  the  pleasure  of  the  governor.  The  detail 
as  such  aid-de-camp  shall  not  affect  the  grade  or  commission  of  any  officer 

so  detailed. 

History:  Original  section  enacted  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  288;  repealed  and  present  section  enacted  March  21, 1907,  Stats, 
and  Amdts.  1907,  p.  819,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  109; 
amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  743;  March  9,  1911, 
Stats,  and  Amdts.  1911,  p.  326;  May  20,  1915,  Stats,  and  Amdts.  1915, 
p.  674.    In  effect  August  8,  1916. 

§  1909.  MILITIA,  WHEN  AND  B7  WHOM  IT  MAT  BE  CALLED  INTO 
ACTIVE  SERVICE.  In  case  of  war,  insurrection,  rebellion,  invasion,  tumult, 
riot,  or  imminent  danger  thereof,  or  resistance  to  the  laws  of  this  state  or  the 
United  States ;  or  upon  call  or  requisition  of  the  president  of  the  United  States ; 
or  upon  call  of  any  officer  of  the  United  States  army  commanding  a  division, 
department,  or  district  in  California,  or  any  United  States  marshal  in  Cali- 
fornia ;  or  upon  call  of  the  chief  executive  officer  o{  any  city  or  city  and  county 
or  of  any  justice  of  the  supreme  court  or  judge  of  the  superior  court  or  of  any 
sheriff  setting  forth  that  there  is  an  unlawful  or  riotous  assembly  with  intent 
to  commit  a  felony,  or  to  offer  violence  to  person  or  property,  or  to  resist  the 
laws  of  the  state  or  United  States ;  or  upon  call  of  the  sheriff  setting  forth  that 
the  civil  power  of  the  county  is  not  sufficient  to  enable  him  to  execute  process 
delivered  to  him,  the  commander-in-chief  is  authorized  to  call  into  active  serv- 
ice such  portion  of  the  national  guard  as  may  be  necessary  and  if  the  number 
available  be  insufficient  he  may  call  into  active  service  such  portion  of  the 
reserve  militia  as  may  be  necessary. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  288. 
In  effect  immediately. 

Am  to  ezpciMi  arising  oat  of  mwrterfn*  militia,    see    Const.    1879,    art.    VIII,    8 1,    1 

the  national  ffiiard  Into  the  United  States  Hennlng's  General  Laws,  3d  ed.,  p.  lvi. 

vetaateer  service,  see   Stats.   1899,  p.   80,   2  a,  tD  resistance  to  execution  of  law.,  see 

Henningr's  General  Laws,  3d  ed.,  p.  2182.  Kerr's  Cyc.   Pen.  Code,   2d  ed.,   SS  725,   728- 

As  to  power  of  eroTcmor  to  call  oat  tke  733  and  notes. 

§  1910.  DRAFTS  OR  VOLUNTEERS  FROM  MILITIA.  Whenever  it  shall 
be  necessary  to  call  out  any  portion  of  the  reserve  militia  for  active  duty,  the 
commander-in-chief  shall  designate  a  certain  officer  or  officers  for  each  county 
or  city  and  county  in  the  state  who  shall  forthwith  proceed  to  draft,  by  lot,  as 
many  of  the  reserve  militia  in  each  county,  or  city  and  county,  or  accept  as 
many  volunteers  as  are  required  by  the  commander-in-chief,  and  shall  forth- 
with forward  to  the  adjutant-general  a  list  of  the  persons  so  drafted  or  accepted 

as  volunteers. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  288. 
In  effect  Immediately. 

§1911.  PERSONS  DRAFTED  TO  RENDEZVOUS.  The  persons  drafted 
must  be  summoned  by  the  drafting  officer  in  the  manner  prescribed  by  law  for 
the  summoning  of  witnesses  in  civil  cases,  the  time  and  place  of  rendezvous 
being  stated  in  the  summons. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  288. 
In  effect  immediately. 
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§  1912.    REFUSING  TO  RENDEZVOUS,  PENALTY  FOR.    Every  member 

of  the  militia  ordered  out,  or  who  volunteers  or  is  drafted  under  the  provisions 

of  this  article,  who  does  not  appear  at  the  time  and  place  designated  by  his 

commanding  officer,  or  the  drafting  officer,  within  twenty-four  hours  from  such 

time,  or  who  does  not  produce  a  sworn  certificate  of  physical  disability  from  a 

physician  in  good  standing,  to  so  appear,  shall  be  taken  to  be  a  deserter  and 

dealt  with  as  prescribed  in  the  articles  of  war  of  the  United  States. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  288-289. 
In  effect  immediately. 

§  1913.    SUBSTITUTES.    Any  person  called  or  drafted  into  service  may 

furnish  as  a  substitute  any  person  fit  for  military  duty,  who  has  not  been  called 

or  drafted  into  service.    When  any  person  drafted  for  service  offers  a  suitable 

substitute,  and  such  substitute  consents  in  writing  to  subject  himself  to  all  the 

duties,  fines,  forfeitures,  and  punishments  to  which  his  principal  would  have 

been  subjected  had  he  personally  served,  he  must  be  accepted  by  the  officer 

making  such  draft.    The  person  whose  substitute  is  so  accepted  is  not  subject  to 

draft  during  the  term  of  service  of  the  substitute. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289. 
In  effect  immediately. 

§1914.    ORGANIZATION   OF   RESERVE  MILITIA  WHEN  ORDERED 

OUT.    The  portion  of  reserve  militia  ordered  out  or  accepted  into  the  service, 

as  indicated  in  sections  nineteen  hundred  and  nine  and  nineteen  hundred  and 

ten  of  this  chapter,  shall  be  immediately  mustered  into  the  service  of  the  state 

for  one  year,  or  such  less  period  as  the  commander-in-chief  may  direct,  and 

shall  be  organized  into  troops,  batteries,  or  companies,  which  may  be  arranged 

in  squadrons,  battalions,  or  regiments,  or  assigned  to  organizations  of  the 

national  guard  already  existing.     The  commander-in-chief  is  authorized  to 

appoint  the  officers  necessary  to  commence  or  complete  any  organization  thus 

created,  provided  that  before  being  commissioned  such  officers  shall  be  required 

to  comply  with  section  nineteen  hundred  and  fifty-four  of  the  Political  Code. 

Such  new  organization  shall  be  equipped,  disciplined  and  governed  according 

to  the  military  regulations  of  the  state. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  820,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  109. 

§1915.  ORGANIZATION  AND  COMMAND  OF  TROOPS  FROM  DIF- 
FERENT COMMANDS.  Where  troops  are  called  into  active  service  from  dif- 
ferent commands,  the  commander-in-chief  may  make  such  organization  of  said 
troops  as  he  may  deem  proper,  and  designate  the  officer  or  officers  to  command. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  289. 
In  effect  immediately. 

§1916.  COMMISSION  OF  OFFICERS  CALLED  INTO  ACTIVE  SEBV- 
ICE.  The  commission  of  any  officer  called  into  active  service  continues  until  he 
is  relieved  by  order  of  the  governor.  Upon  expiration  of  the  commission  of  any 
officer  called  into  active  service,  or  if  a  vacancy  exists,  or  occurs  among  the 
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commissioned  officers  in  active  service,  the  vacancy  may  be  filled  by  the  gov- 
ernor. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  820,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  109. 

§1917.  PROCLAMATION  OF  STATE  OF  INSURRECTION.  Whenever 
the  governor  is  satisfied  that  the  execution  of  civil  or  criminal  process  has 
been  forcibly  resisted  in  any  county,  or  city  and  county,  or  city,  by  bodies  of 
men,  or  that  any  conspiracy  or  combination  exists  to  resist  by  force  the  execu- 
tion of  such  process  in  any  county,  or  city  and  county,  or  that  the  officers  of 
any  county,  or  city  and  county,  or  city,  are  unable  or  have  failed  for  any  rea- 
son to  enforce  the  laws,  he  may,  by  proclamation,  declare  the  county,  or  city 
and  county,  or  city,  or  any  portion  thereof  to  be  in  a  state  of  insurrection,  and 
he  may  thereupon  order  into  the  service  of  the  state  such  number  and  descrip- 
tion of  the  organized  national  guard,  or  enrolled  militia,  as  he  deems  necessary, 
to  serve  for  such  term  and  under  the  command  of  such  officer  as  he  may  direct. 
The  governor  may,  at  any  time  thereafter  revoke  the  proclamation  of  insurrec- 
tion hereby  authorized  or  declare  that  it  shall  terminate  at  a  time  or  in  the 
manner  directed  by  him. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  289; 
amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  744.  In  effect 
from  and  after  March  25,  1909. 

§  1918.    ARTICLES  OF  WAR  OF  UNITED  STATES  ARMY  ADOPTED. 

The  articles  of  war  governing  the  United  States  army  so  far  as  such  articles  are 
not  inconsist  with  the  rights  reserved  to  the  state  of  California  and  guaranteed 
under  the  constitution  of  the  state  of  California,  are  hereby  adopted  for  the 
government  of  the  national  guard  of  this  state.  No  punishment  under  such 
articles  of  war  which  shall  extend  to  the  taking  of  life  shall  in  any  case  be 
inflicted  except  in  time  of  actual  war,  invasion,  or  insurrection,  declared  by 
proclamation  of  the  governor  to  exist  and  then  only  after  the  approval  by  the 
governor  of  such  punishment.  Imprisonment  other  than  in  the  guard-house 
shall  be  executed  in  jails  or  in  prisons  designated  by  the  governor  for  that 

purpose. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  290;  amended  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  303.  In 
effect  Immediately. 

§  1919.  APPLICATION  OF  UNITED  STATES  LAWS,  RULES  AND  BEG- 
ULATIONS.  All  acts  of  congress  and  all  rules  and  regulations  for  the  govern- 
ment of  the  United  States  army  as  the  same  are  not  inconsistent  with  the  rights 
reserved  to  the  state  of  California  and  guaranteed  under  the  constitution  of 
the  state  of  California,  constitute  the  rules  and  regulations  for  the  government 
of  the  national  guard. 

History:  Enactment  approved  May  18,  1905,  Stats,  and  Amdts. 
1905,  p.  290;  amended  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  303.  In 
effect  immediately. 

§  1920.  ARMED  FORCE  TO  OBEY  ORDERS  OF  WHOM.  When  an  armed 
force  is  called  out  for  the  purpose  of  suppressing  an  unlawful  or  riotous 
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assembly,  or  arresting  the  offenders,  and  is  placed  under  the  temporary  direc- 
tion of  any  civil  officer,  it  must  obey  the  orders  in  relation  thereto  of  such  civil 
officer,  provided  that  the  orders  of  the  civil  officer  shall  extend  only  to  a  direc- 
tion of  the  general  or  specific  object  to  be  accomplished  and  the  duration  of  the 
service  by  the  active  militia,  but  the  tactical  direction  of  the  troops,  the  kind 
and  extent  of  force  to  be  used  and  the  particular  means  to  be  employed  to 
accomplish  the  object  specified  by  the  civil  officers  are  left  solely  to  the  com- 
manding officer  of  the  active  militia  on  duty. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  290. 
In  effect  immediately. 

§1921.  CONDUCT  OF  THE  TROOPS.  Whenever  any  portion  of  the 
national  guard  or  enrolled  militia  shall  have  been  called  into  active  service  to 
suppress  a,n  insurrection  or  rebellion,  to  disperse  a  mob,  or  to  enforce  the  execu- 
tion of  the  laws  of  the  state  or  of  the  United  States,  the  commanding  officer 
shall  use  his  own  discretion  with  respect  to  the  propriety  of  attacking  or  firing 
upon  any  mob  or  unlawful  assembly ;  and  his  honest  and  reasonable  judgment 
in  the  exercise  of  his  duty  shall  be  full  protection,  civilly  and  criminally,  for 
any  act  or  acts  done  while  on  duty.  No  officer  who  has  been  called  out  to  sus- 
tain the  civil  authorities  shall,  under  any  pretense,  or  in  compliance  with  any 
order  fire  blank  cartridges  upon  any  mob  or  unlawful  assemblages  under  pen- 
alty of  being  cashiered  by  sentence  of  a  court-martial. 

History:    Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  290- 
291.    In  effect  immediately. 


§  1922.  BELIEF  FROM  CIVIL  OB  CRIMINAL  LIABILITY.  Members  of  the 
militia  ordered  into  active  service  of  the  state  by  any  proper  authority  shall  not 
be  liable  civilly  or  criminally,  for  any  act  done  by  them  in  line  of  duty.  When 
a  suit  or  proceeding  shall  be  commenced  in  any  court  by  any  person  against  any 
officer  of  the  militia  for  any  act  done  by  such  officer  in  his  official  capacity  in 
the  discharge  of  any  duty  under  this  chapter,  or  against  any  soldier  acting 
under  the  authority  or  order  of  any  such  officer,  or  by  virtue  of  any  warrant 
issued  by  him  pursuant  to  law,  it  shall  be  the  duty  of  the  attorney-general  to 
defend  such  officer  or  soldier ;  provided,  however,  where  the  action  or  proceed- 
ing is  criminal,  the  adjutant-general  shall  designate  the  judge-advocate  general, 
or  one  of  the  judge  advocates,  to  defend  such  officer  or  person. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  291; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  820,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  110. 

Am  to  exemption*,  see,  post,  9  2098. 

§1923.    THE .ADJUTANT-GENERAL'S  DEPARTMENT.    [Repealed.] 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  291- 
294;  enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  821,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  110;  March  25,  1909,  Stats,  and  Amdts. 
1909,  p.  744;  repealed  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1104. 
In  effect  August  10,  1913. 
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§1024.  BOND  OF  ADJUTANT-GENERAL.  The  adjutant-general  must 
execute  an  official  bond  in  the  sum  of  ten  thousand  dollars,  and  the  assistant 
adjutant-general  must  execute  an  official  bond  in  the  sum  of  two  thousand 

dollars. 

History:  Enactment  approved  March  18,  1906,  Stats,  and  Amdts. 
1906,  p.  294;  amendment  approved  May  10,  1917,  Stats,  and  Amdts. 
1917,  p.  303.    In  effect  immediately. 

As    to    approval   of   official   bond   by    tke  la  ffeaeral,  as  to  bonds,  secarltftes,  etc*— - 

ffoTermor  and  mine;  and  recordlna*  In  secre-      See,  ante,  SS  951-885  and  notes. 
fair's  office,  see,  ante,  S  948. 

As  to  time  for  flllns;  of  olllelal  bond*  see, 
ante,  ft  947. 
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[Section  1.  Chapter  II  of  Title  IV  of  the  Political  Code  of  California  is  hereby  repealed, 
and  there  is  hereby  substituted  to  take  the  place  thereof  in  such  code  a  new  Chapter  EE,  to 
read  as  follows: 

Sec.  2.  The  provisions  of  this  chapter  shall  be  in  force  and  effect  from  and  after  its 
passage  and  approval. — Act  March  18,  1905,  Stats,  and  Amdts,  1905,  pp.  258-284.] 


CHAPTER  IL 

THE  NATIONAL  GTJAHD. 

Article  L  Composition  and  strength,  ft  1925-1035. 

II.  Commissioned  officers,  §§  1951-1968. 

III.  Enlisted  men,  ft  1980-1987. 

IV.  Service  of  national  guard,  $§  2003-2014. 
Y.  Military  courts,  §ft  2018-2028. 

VI.  Arms,  uniforms,  and  equipment,  §§  2039-2048. 

VII.  Pay  and  allowance,  §§  2076-2086. 

Vni.  Privileges,  prohibitions,  etc.,  |  2093-2107. 

IX.  Naval  militia,  §§  2111, 2112. 


ARTICLE  I. 

COMPOSITION  AND  STBENGTH. 

f  1925.    National  guard  organization  under  national  defense  act  June  8,  1918. 

S  1925 [a].  Staff  departments  of  national  guard. 

{  1926.    Rules  and  regulations  not  inconsistent  with  those  of  United  State*. 

{  1927.    Adjutant-general's  department. 

1 1928.     Same.     [Chief  of  staff.] 

§  1928a.  Inspector-general's  department. 

§  1928b.  Judge-advocate's  department. 

§  1928c.  Ordnance  department. 

{  1928d.  Quartermaster  corps. 

§  1929.    Medical  department. 

§  1930.    Corps  of  engineers. 

f  1931.    Signal  corps. 

§  1932.    Coast  artillery. 

§  1932*.  Field  batteries. 

§  1933.    Cavalry. 

§  1934.     Infantry. 

1 1934$.  Machine-gun  company. 

S  1935.    Division  and  brigades.     [Repealed.] 

§  1925.  NATIONAL  GUARD  ORGANIZATION  UNDER  NATIONAL  DE- 
FENSE ACT  OF  JUNE  3,  1916.  The  national  guard  of  California  shall  con- 
sist of  the  following  staff  departments,  to  wit:  an  adjutant-general's  depart- 
ment, an  inspector-general's  department,  a  judge-advocate  general's  depart- 
ment, a  quartermaster  corps,  a  medical  department,  a  corps  of  engineers,  an 
ordnance  department,  a  signal  corps,  an  aviation  corps,  and  such  other  staff 
departments  as  may  be  prescribed  and  authorized  by  the  National  Defense  Act 
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of  June  3,  1916,  and  the  various  amendments  thereto ;  it  shall  also  consist  of 
the  commissioned  officers  who  shall  hereafter  be  placed  in  the  national  guard 
reserve;  it  shall  also  consist  of  all  organizations  now  forming  the  national  guard 
of  this  state  under  the  terms  of  the  said  National  Defense  Act  of  June  3,  1916, 
and  the  amendments  thereto ;  and  shall  include  the  naval  militia  of  this  state ; 
it  shall  also  consist  of  such  other  organizations  as  are  now  formed  under  or  as 
may  be  required  by  the  National  Defense  Act  of  June  3,  1916,  and  the  amend- 
ments thereto.  The  commander-in-chief  shall  have  the  power,  and  it  shall  be 
his  duty  to  change  the  organization  of  the  national  guard  of  this  state  so  as  to 
conform  to  any  organization,  system  of  drill  or  instruction  now  or  hereafter 
prescribed  by  the  laws  and  regulations  of  the  United  States  for  the  organization 
and  government  of  the  national  guard,  and  for  that  purpose  the  number  of 
officers  and  noncommissioned  officers  of  any  grade  may  be  increased  or  dimin- 
ished or  the  grades  may  be  altered  or  created  whenever  necessary  to  procure 
such  uniformity. 

Sec.  2.  [Urgency  measure.]  Inasmuch  as  the  present  unsettled  and  threat- 
ening condition  of  international  relations  makes  it  essential  that  the  state  shall 
have  at  its  disposal  at  the  earliest  possible  moment  every  military  organization 
within  its  borders,  the  amendments  to  section  one  thousand  nine  hundred 
twenty-five  of  the  Political  Code  hereby  made  are  declared  to  be  necessary  for 
the  immediate  preservation  of  the  public  peace  and  safety  and  this  act  is 
declared  to  be  an  urgency  measure  within  the  meaning  of  section  one  of  article 
four  of  the  constitution. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  269;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  623;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  326; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1105;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  661;  March  2,  1917  (repealing  all  acts  and  parts  of  acts 
Inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  10,  In  effect  imme- 
diately. 

Subsequent  amendment  to  this  section  on  May  10,  1917,  is  given  as 
9 1925 [a]. 

§1925[a].    STAFF    DEPARTMENTS    OF    NATIONAL    GUABD.      The 

national  guard  of  California  shall  consist  of  the  following  staff  departments, 
to  wit:  An  adjutant-general's  department,  an  inspector-general's  department, 
a  judge-advocate  general's  department,  a  quartermaster  corps,  a  medical 
department,  a  corps  of  engineers,  an  ordinance  department,  a  signal  corps,  an 
aviation  corps,  and  such  other  staff  departments  as  may  be  prescribed  and 
authorized  by  the  National  Defense  Act  of  June  3, 1916,  and  the  various  amend- 
ments thereto ;  it  shall  also  consist  of  the  commissioned  officers  who  shall  here- 
after be  placed  in  the  national  guard  reserve ;  it  shall  also  consist  of  all  organi- 
zations now  forming  the  national  guard  of  this  state  under  the  terms  of  the 
said  National  Defense  Act  of  June  3,  1916,  and  the  amendments  thereto ;  and 
shall  include  the  naval  militia  of  this  state ;  it  shall  also  consist  of  such  other 
organizations  as  may  be  required  by  the  National  Defense  Act  of  June  3,  1916, 
and  the  amendments  thereto. 

[Duty  of  commander-in-chief  concerning  organization.]     The  commander- 
in-chief  shall  have  the  power,  and  it  shall  be  his  duty  to  change  the  organiza- 
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tion  of  the  national  guard  of  this  state  so  as  to  conform  to  any  organization, 
system  of  drill  or  instruction  now  or  hereafter  prescribed  by  the  laws  and  regu- 
lations of  the  United  States  for  the  organization  and  government  of  the  national 
guard,  and  for  that  purpose  the  number  of  officers  and  noncommissioned  officers 
of  any  grade  may  be  increased  or  diminished  or  the  grades  may  be  altered  or 
created  whenever  necessary  to  procure  such  uniformity. 

History:  Of  this  section  and  amendment  of  March  2,  1917,  given  to 
preceding  section.  This  section,  numbered  8  1925 [a],  was  approved,  as 
an  amendment  to  §  1925,  on  May  10,  1917  (repealing  all  acts  and  parts 
of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  303.  In  effect 
immediately. 

§1926.  RULES  AND  REGULATIONS  NOT  INCONSISTENT  WITH 
THOSE  OF  UNITED  STATES.  The  commander-in-chief  shall  make  such  rules 
and  regulations  for  the  government,  administration  and  control  of  the  depart- 
ments, corps  and  organizations  of  the  national  guard  not  inconsistent  with  the 
laws,  regulations  and  customs  of  the  service  of  the  United  States  army  or  navy, 
and  the  laws  of  this  state,  as  he  may  deem  necessary  to  render  the  departments, 
corps  and  organizations  efficient. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  623;  July  16,  1913,  Stats,  and  Amdts.  1913,  p.  1105; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  Inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  304.    In  effect  immediately. 

§1927.  ADJUTANT- GENERAL'S  DEPARTMENT.  The  adjutant-gen- 
eral's department  shall  consist  of  one  brigadier-general,  and  one  lieutenant- 
colonel,  both  of  whom  shall  be  either  commissioned  in  the  adjutant-general's 
department  or  detailed  from  officers  of  other  arms  of  the  service  or  in  the 
national  guard  reserve  and  such  other  officers  as  may  be  prescribed  by  the 
National  Defense  Act  of  June  3,  1916,  and  the  various  amendments  thereto. 
The  brigadier-general  shall  be  chief  of  the  department  and  his  designation  shall 
be  the  adjutant-general,  state  of  California;  the  lieutenant-colonel  shall  be 
designated  the  assistant  adjutant-general,  state  of  California. 

[Appointment.]  The  adjutant-general  will  be  appointed  by  and  hold  office 
at  the  pleasure  of  the  governor  or  until  his  successor  is  appointed  and  qualifies. 
The  assistant  adjutant-general  will  be  appointed  by  the  governor,  taking  into 
consideration  the  recommendation  of  the  adjutant-general,  and  shall  hold  office 
at  the  pleasure  of  the  governor,  or  until  his  successor  is  appointed  and  qualifies; 

[Qualifications.]  provided,  that  the  qualifications  for  the  appointment  to  the 
grades  of  brigadier-general  and  lieutenant-colonel  in  the  adjutant-general's 
department  shall  be  the  same  as  prescribed  in  section  one  thousand  nine  hun- 
dred thirty-four  of  this  code  for  a  general  officer.  The  officer  appointed  the 
assistant  adjutant-general  shall  be  on  duty  in  the  adjutant-general's  office.  All 
officers  in  the  adjutant-general's  department  shall  be  appointed  by  the  gov- 
ernor, taking  into  consideration  the  recommendation  of  the  adjutant-general, 
and,  with  the  exception  of  the  adjutant-general  and  the  assistant  adjutant- 
general,  shall  hold  their  positions  until  they  shall  have  reached  the  age  of 
(sixty-four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation, 
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disability,  or  for  cause  to  be  determined  by  a  court-martial  legally  convened  for 

that  purpose;  provided,  that  the  officers  of  the  adjutant-general's  department 

that  are  to  be  assigned  to  brigades  shall  be  appointed  as  provided  for  other 

staff  officers  in  section  one  thousand  nine  hundred  fifty-seven  of  this  code.    All 

officers  appointed  to  the  grade  of  major  in  the  adjutant-general's,  department 

shall  have  served  not  less  than  two  years  as  commissioned  officers  in  the 

national  guard  of  California. 

[Clerical  forces.]    There  shall  be  employed  in  the  adjutant-general's  office 

the  following  clerical  force :  one  chief  clerk ;  three  clerks ;  and  one  stenographer 

and  clerk.    There  shall  also  be  employed  in  the  adjutant-general's  office  one 

military  storekeeper,  and  one  assistant  military  storekeeper  and  porter. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr' 8  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  623;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1106; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  662;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  304.    In  effect  immediately. 

§1928.  SAME.  [CHIEF  OF  STAFF.]  The  chief  of  the  adjutant-general's 
department  shall  be  in  control  of  the  military  department  of  the  state,  and, 
subordinate  only  to  the  commander-in-chief  in  matters  pertaining  to  the  said 
department.    He  shall  be  chief  of  staff. 

[Duties.]  He  shall  perform  such  duties  as  are  prescribed  in  this  title  and 
such  other  duties  consistent  with  the  regulations  and  customs  of  the  United 
States  army  and  United  States  navy  as  may  be  prescribed  by  the  commander- 
in-chief.  All  the  duties  of  the  adjutant-general  shall  be  performed  under  the 
direction  of  the  commander-in-chief. 

1.  [Register  of  officers — Report.]  He  shall  keep  a  register  of  all  the  officers 
of  the  militia  of  the  state,  and  keep  in  his  office  all  records  and  papers  required 
to  be  kept  and  filed  therein,  and  make  a  biennial  report  to  the  commander-in- 
chief  including  a  detailed  statement  of  the  moneys  received  and  disbursed  by 
him  for  military  purposes  during  that  period,  and  the  number  and  condition 
of  the  national  guard. 

2.  [Publications.]  He  shall,  at  the  expense  of  the  state,  when  necessary, 
cause  the  military  law,  general  regulations  of  the  state  and  articles  of  war  of 
the  United  States,  and  such  other  military  publications  as  may  be  necessary  for 
the  military  service,  to  be  printed,  indexed,  and  bound  in  compact  form  and 
distributed  to  the  commissioned  officers  and  the  several  organizations  of  the 
national  guard. 

3.  [Blank  books,  notices.]  He  shall  cause  to  be  prepared  and  issued  all 
necessary  blank  books,  blanks  and  notices  required  to  carry  into  full  effect  the 
provisions  of  this  title.  All  such  books  and  blanks  shall  be  and  remain  the 
property  of  the  state. 

4.  [Seal.]  The  seal  now  used  in  the  office  of  the  adjutant-general  shall  be  the 
seal  of  his  office,  and  shall  be  delivered  by  him  to  his  successor.  All  orders 
issued  from  his  office  shall  be  authenticated  with  his  seal. 

5.  [Plan  of  proposed  field  or  camp  service.]  In  order  that  the  national  guard 
of  the  state  may  receive  the  funds  provided  by  congress,  it  shall  be  the  duty 
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of  the  adjutant-general  of  the  state  to  prepare  and  submit  a  plan  of  proposed 
field  or  camp  service  of  instruction  for  the  ensuing  year,  with  an  estimate  of 
the  funds  required  for  pay,  subsistence,  and  transportation  of  t^e  portion  of  the 
national  guard  participating  therein ;  and  said  estimate  to  furnish  the  details 
and  to  be  made  out  in  the  form  required  by  instructions  from  the  secretary  of 
war,  or  the  secretary  of  the  navy. 

6.  [Regulations  as  to  reports.]  He  shall  make  such  regulations  pertaining 
to  the  preparation  of  reports  and  returns  and  to  the  care  and  preservation  of 
property,  in  the  possession  of  the  state  for  military  purposes,  whether  belonging 
to  the  state  or  to  the  United  States,  as  in  his  opinion  the  conditions  demand; 
such  regulations  to  be  operative  and  in  force  when  promulgated  in  the  form  of 
general  orders,  circulars  or  letters  of  instruction. 

7.  [Care  of  arms,  etc.]  He  shall  attend  to  the  care,  preservation,  and  safe- 
keeping and  repairing  of  the  arms,  ordnance,  accoutrements,  equipments,  and 
all  other  military  property  belonging  to  the  state  or  issued  to  the  state  by  the 
government  of  the  United  States  for  the  purpose  of  arming  and  equipping  the 
organized  militia. 

[Sale  of  unsuitable  military  property.]  All  military  property  of  the  state, 
which,  after  a  proper  inspection,  shall  be  found  unsuitable  for  the  use  of  the 
state  shall,  under  the  direction  of  the  commander-in-chief,  be  disposed  of  by 
the  adjutant-general  at  public  auction  after  suitable  advertisement  for  sale, 
daily  for  ten  days,  in  at  least  one  newspaper  published  in  the  English  language 
in  the  city  or  county  where  the  sale  is  to  take  place ;  or  the  same  may  be  sold  at 
private  sale  or  may  be  condemned  and  destroyed  when  so  ordered  by  the 
commander-in-chief.  He  shall  bid  in  the  property  or  suspend  the  sale  when- 
ever in  his  opinion  better  prices  may  or  should  be  obtained.  He  shall,  from 
time  to  time,  render  to  the  commander-in-chief  a  just  and  true  account  of  the 
sales  made  by  him,  and  shall  expend  the  proceeds  of  the  same  in  the  purchase 
of  other  military  property,  as  the  commander-in-chief  may  direct.  And  all 
such  military  property  belonging  to  the  state  may  be  disposed  of  by  the 
adjutant-general  without  reference  to  the  state  board  of  control. 

[Responsibility  for  arms  issued  by  government.]  He  shall  be  responsible  for 
all  the  arms,  ordnances,  accoutrements,  equipments  and  other  military  property 
which  may  be  issued  to  the  state  by  the  secretary  of  war  and  secretary  of  the 
navy  in  compliance  with  the  law ;  and  it  shall  thereafter  be  his  duty  to  prepare 
returns  of  such  arms  and  other  property  of  the  United  States  at  the  time  and 
in  the  manner  required  by  the  secretary  of  war  and  the  secretary  of  the  navy. 
He  shall,  upon  the  order  of  the  commander-in-chief,  turn  in  to  the  ordnance 
department  of  the  United  States  army  or  navy,  the  rifles,  .carbines,  bayonet 
scabbards,  gun  slings,  belts,  and  such  other  necessary  accoutrements  and  equip- 
ments the  property  of  the  United  States  and  in  the  possession  of  the  state, 
which  may  be  replaced  from  time  to  time,  by  new  arms,  equipments,  etc.,  sent 
by  the  United  States  in  substitution  therefor,  and  cause  the  same  to  be  shipped, 
under  the  instructions  from  the  secretary  of  war,  or  secretary  of  the  navy,  to 
the  designated  arsenal  or  depot  at  the  expense  of  the  United  States.  And  when 
the  national  guard  of  the  state  shall  be  fully  armed  and  equipped  with  the 
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standard  magazine  arms,  and  the  standard  equipment,  and  accoutrement  of  the 
United  States  army  and  navy,  he  shall  cause  all  the  remining  arms,  equipments, 
etc.,  the  property  of  the  United  States,  and  in  possession  of  the  state,  to  be 
transferred  and  shipped  as  above  directed. 

8.  [Account  of  expenses.]  He  shall  keep  a  just  and  correct  account  of  all 
expenses  necessarily  incurred,  including  pay  of  officers  and  enlisted  men,  sub- 
sistence of  militia,  transportation  of  the  militia,  and  of  all  military  property  of 
the  state,  and  such  expenses  shall  be  audited  and  paid  in  the  same  manner  as 
other  military  accounts  are  audited  and  paid. 

9.  [Issuing  of  military  property.]  He  shall  issue  such  military  property  as 
the  commander-in-chief  shall  direct,  and  under  his  direction  shall  make  pur- 
chases for  that  purpose.  No  military  property  shall  be  issued  to  persons  or 
organizations  other  than  those  belonging  to  the  active  militia,  except  such  por- 
tions of  the  reserve  militia  as  may  be  called  out  by  the  commander-in-chief. 

Purchases  of  property  not  exceeding  five  hundred  dollars  in  value  shall  be 
made  in  such  manner  as  the  adjutant-general  shall  direct.  If  such  purchases 
shall  require  an  expenditure  of  a  sum  exceeding  five  hundred  dollars  he  shall 
publicly  advertise  for  not  less  than  ten  days  for  sealed  proposals  for  furnish- 
ing such  property ;  such  proposals  shall  be  publicly  opened  by  him  at  the  place, 
day  and  hour  designated  in  such  advertisement ;  provided,  however,  that  he  may 
purchase  at  any  time  any  or  all  military  property,  equipments  and  supplies, 
required  by  the  military  department  of  the  state  from  the  United  States  govern- 
ment, under  the  provisions  and  regulations  of  the  war  and  navy  departments 
governing  such  purchases.  He  shall,  if  the  commander-in-chief  approve,  make 
contract  with  the  lowest  responsible  bidder  to  furnish  such  property.  All 
proposals  and  contracts  made  under  the  authority  hereby  conferred  shall  be 
filed  in  the  office  of  the  adjutant-general. 

[Bond  of  bidder.]  The  adjutant-general  is  authorized  and  directed  when- 
ever, in  his  opinion,  it  shall  be  to  the  interest  of  the  state,  to  require  the  party 
who  shall  agree  or  contract  to  furnish  such  property  to  give  bond  to  the  people 
of  the  state  in  such  sum  and  with  such  surety  as  he  shall  direct,  conditioned  for 
the  faithful  performance  of  such  agreement  or  contract.  In  case  of  default 
such  bond  shall  be  prosecuted  by  the  attorney  general  and  all  moneys  received 
therefrom  shall  be  expended  by  the  adjutant-general  for  the  benefit  of  the 
national  guard.  All  property  purchased  under  authority  herein  granted  shall 
be  inspected  by  an  inspector  or  officer  detailed  for  the  purpose  by  the 
commander-in-chief,  and  no  payment  shall  be  made  therefor  until  it  shall 
appear  by  the  certificate  of  such  officer  that  such  property  is  of  the  kind  and 
quality  specified  in  such  agreement  or  contract. 

[In  case  of  insurrection,  etc.]  In  case  of  insurrection,  invasion,  tumult,  riot, 
breaches  of  the  peace,  or  imminent  danger  thereof,  the  commander-in-chief 
may  temporarily  suspend  the  operation  of  this  paragraph  and  direct  the 
adjutant-general  to  purchase  such  military  property  or  supplies  as  may  be 
required  in  open  market. 

10.  [Commissions  attested.]  The  adjutant-general  shall  attest  all  commis- 
sions issued  to  military  officers. 
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11.  [Reports  to  government.]  He  shall  superintend  the  preparation  of  all 
returns  and  reports  Required  by  the  United  States  from  the  state  on  military 
matters. 

[In  absence  of  adjutant-general.]  In  the  absence  or  inability  of  the  adjutant- 
general  to  perform  his  duties,  the  officer  on  duty  in  the  adjutant-general's 
department  of  the  rank  of  lieutenant-colonel,  shall  perform  the  duties  pre- 
scribed for  the  adjutant-general,  and  in  the  absence  or  inability  of  both  of  said 
officers,  the  chief  of  the  inspector-general's  department  shall  perform  the  said 
duties  during  such  absence  or  inability.  The  duties  of  the  officers  of  the 
adjutant-general's  department  shall  be  such  as  prescribed  by  law  and  the 
commander-in-chief  and  shall  conform  as  closely  as  practicable  to  the  duties 
prescribed  by  orders  and  regulations  of  the  war  department  for  like  officers  in 
the  United  States  army. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  269; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  113,  March  22,  1909,  Stats,  and  Amdts.  1909, 
p.  624;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1106;  May  20,  1915, 
Stats,  and  Amdts.  1915,  p.  663.    In  effect  August  8,  1915. 

§  1928a.  INSPECTOR-GENERAL'S  DEPARTMENT.  The  inspector-gen- 
eral's department  shall  consist  of  such  officers  of  the  grades  and  numbers  as 
may  be  prescribed  by  the  commander-in-chief  and  the  same  shall  be  of  the 
grades  and  numbers  as  are  authorized  and  prescribed  by  the  laws  and  regula- 
tions of  the  war  department  for  the  corresponding  department  of  the  United 
States  army  and  as  are  authorized  and  prescribed  by  said  laws  and  regulations 
of  the  war  department  for  the  national  guard.  The  duties  of  the  officers  of 
the  inspector-general's  department  shall  be  such  as  prescribed  by  the 
commander-in-chief  and  shall  conform  to  the  duties  prescribed  by  orders  and 
regulations  of  the  war  department  for  like  officers  of  the  United  States  army. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1117;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  666; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  305.    In  effect  immediately. 

§  1928b.  JUDGE-ADVOCATE  GENERAL'S  DEPARTMENT.  The  judge- 
advocate  general's  department  shall  consist  of  such  officers  of  the  grades  and 
numbers  as  may  be  prescribed  by  the  commander-in-chief  and  the  same  shall 
be  of  the  grades  and  number [s]  as  are  authorized  and  prescribed  by  the  laws 
and  regulations  of  the  war  department  for  the  corresponding  department  of  the 
United  States  army,  and  as  are  authorized  and  prescribed  by  said  laws  and 
regulations  of  the  war  department  for  the  national  guard.  The  duties  of  the 
officers  of  the  judge-advocate  general's  department  shall  be  as  are  prescribed 
by  the  commander-in-chief,  and  shall  conform  to  the  duties  prescribed  by  the 
orders  and  regulations  of  the  war  department  for  like  officers  of  the  United 
States  army. 

History:      Enactment  approved  June   16,   1913,   Stats,   and  Amdts. 
1913,  p.  1117;  amended  May  20,  1916,  Stats,  and  Amdts.  1915,  p.  666; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  Inconsistent  there- 
*      with),  Stats,  and  Amdts.  1917,  p.  305.     In  effect  immediately. 
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§  1928c.  ORDNANCE  DEPARTMENT.  The  ordnance  department  shall  con- 
sist of  a  chief  of  ordnance,  (who  shall  be  the  adjutant-general),  and  of  such  offi- 
cers and  enlisted  men  as  are  necessary  for  the  organization  of  such  a  department. 

History:  Enacted  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1117. 
In  effect  August  10,  1913. 

§1928d.  QUARTERMASTER  CORPS.  The  quartermaster  corps  shall 
consist  of  a  quartermaster-general  (who  shall  be  adjutant-general) ,  and  of  such 
officers,  enlisted  men  and  civilian  employees  as  are  deemed  necessary  by  the 
commander-in-chief  in  organizing  said  corps  under  the  provisions  of  section  one 
thousand  nine  hundred  twenty-five  of  this  title,  and  such  officers  and  enlisted 
men  shall  have  the  same  titles  as  those  of  corresponding  grade  in  the  United 
States  army,  and  shall  be  of  the  same  grades  and  numbers  as  are  authorized 
or  prescribed  by  the  laws  and  regulations  of  the  United  States  for  the  corre- 
sponding corps  of  the  United  States  army,  or  as  authorized  or  prescribed  by 
the  said  laws  and  regulations  of  the  war  department  for  the  national  guard. 
The  enlistments  in  the  quartermaster  corps  and  the  appointments  of  noncom- 
missioned officers  and  the  employment  of  civilian  employees  therein  shall  be 
as  prescribed  by  the  commander-in-chief.  The  duties  of  the  officers,  the  enlisted 
men  and  civilian  employees  of  the  quartermaster  corps  shall  be  such  as  pre- 
scribed by  the  commander-in-chief  and  shall  conform  to  the  duties  prescribed 
by  orders  and  regulations  of  the  war  department  for  a  like  corps  of  the  United 

States  army. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1117;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  667; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  305.    In  effect  immediately. 

§1929.  MEDICAL  DEPARTMENT.  The  medical  department  of  the 
national  guard  of  California  shall  consist  of  a  medical  corps,  dental  corps,  a 
hospital  corps,  the  medical  department  of  the  naval  militia,  and  of  such  officers 
and  enlisted  men  as  are  deemed  necessary  by  the  commander-in-chief  in  organ- 
izing said  department  under  the  provisions  of  section  one  thousand  nine  hun- 
dred twenty-five  of  this  title,  and  such  officers  and  enlisted  men  shall  have  the 
same  title  as  those  of  corresponding  grades  of  the  United  States  army  or  United 
States  navy,  and  shall  be  of  the  same  grades  and  numbers,  as  are  authorized  or 
prescribed  by  the  laws  and  regulations  of  the  United  States  for  the  medical 
department  of  the  United  States  army  or  navy,  or  as  authorized  and  prescribed 
by  the  said  laws  or  regulations  of  the  war  or  navy  departments  for  the  national 
guard  or  naval  militia.  The  duties  of  the  officers  and  enlisted  men  of  the  medi- 
cal department  shall  be  such  as  prescribed  by  the  commander-in-chief  and  shall 
conform  to  the  duties  prescribed  by  orders  or  regulations  of  the  war  or  navy 
departments  for  a  like  department  of  the  United  States  army  or  navy.  When 
deemed  necessary  by  the  commander-in-chief  a  medical  reserve  corps,  or 
female  nurse  corps,  or  both,  may  be  provided. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1109;  May 
20, 1915,  Stats,  and  Amdts.  1915,  p.  667;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  Inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  306. 
In  effect  immediately. 
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§  1930.  CORPS  OF  ENGINEERS.  The  corps  of  engineers  shall  consist  of 
such  officers  and  enlisted  men  of  the  grades  and  numbers  as  may  be  prescribed 
by  the  commander-in-chief,  and  the  same  shall  be  of  the  grades  and  numbers 
as  are  authorized  and  prescribed  by  the  laws  and  regulations  of  the  war 
department  for  the  corresponding  corps  of  the  United  States  army,  and  as  are 
authorized  and  prescribed  by  the  said  laws  and  regulations  of  the  war  depart- 
ment for  the  national  guard.  The  duties  of  officers  and  enlisted  men  of  the 
corps  of  engineers  shall  be  such  as  prescribed  by  the  commander-in-chief  and 
shall  conform  to  the  duties  prescribed  by  the  orders  and  regulations  of  the 
war  department  for  like  officers  and  enlisted  men  of  the  United  States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1110; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  667;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  Inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  306.    In  effect  immediately. 

§1931.    SIGNAL  CORPS.    The  signal  corps  shall  consist  of  such  officers 

and  enlisted  men  of  the  grades  and  numbers  as  may  be  prescribed  by  the 

commander-in-chief,  and  the  same  shall  be  of  the  grades  and  numbers  as  are 

authorized  and  prescribed  by  the  laws  and  regulations  of  the  war  department 

for  the  corresponding  corps  of  the  United  States  army,  and  as  are  authorized 

and  prescribed  by  said  laws  and  regulations  of  the  war  department  for  the 

national  guard.    The  duties  of  the  officers  and  enlisted  men  of  the  signal  corps 

shall  be  as  prescribed  by  the  commander-in-chief  and  shall  conform  to  the 

duties  prescribed  by  the  orders  and  regulations  of  the  war  department  for 

like  officers  and  enlisted  men  of  the  United  States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  625; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1110;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  668;  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  306.  In  effect  imme- 
diately. 

§  1932.  COAST  ARTILLERY.  The  coast  artillery  shall  be  organized  as  a 
corps  and  shall  consist  of  such  number  of  companies  as  may  be  authorized. 
The  number  and  qualifications  of  the  officers  and  enlisted  men  belonging  to 
such  coast  artillery  corps  shall  conform  to  the  tables  of  organizations  for  such 
corps  prescribed  by  the  rules  and  regulations  of  the  United  States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  327 
(repealing  all  acts  and  parts  of  acts  in  conflict) ;  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1110;  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  307.  In  effect 
immediately. 

§  1932y2-  FIELD  ARTILLERY.  The  field  artillery  shall  be  organized  into 
batteries,  battalions,  separate  battalions,  and  regiments,  conforming  to  similar 
organizations  of  the  United  States  army  as  to  numbers,  ranks  and  grades  of 
commander,  officers,  staffs,  enlisted  men  and  equipment :  provided,  that  the  com- 
mander of  a  separate  battalion  shall  have  on  his  staff  one  veterinarian,  wh» 
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when  in  active  service  shall  draw  the  same  pay  as  a  veterinarian  of  the  United 

States  army.    He  shall  be  appointed  as  staff  officers  are  appointed. 

History:  Enactment  approved  March  9,  1911,  Stats,  and  Amdts. 
1911,  p.  334  (repealing  all  acts  and  parts  of  acts  in  conflict) ;  amended 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1111;  May  10,  1917  (repeal- 
ing all  acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  307.    In  effect  immediately. 

§  1883.  CAVALRY.  The  cavalry  shall  consist  of  such  number  of  troops  as 
the  commander-in-chief  shall  designate.  The  troops  of  cavalry  shall  be  organ- 
ized into  regiments,  or  squadrons,  at  the  discretion  of  the  commander-in-chief. 
Such  number  of  officers  and  enlisted  men  of  the  ranks  and  grades  that  obtain 
in  the  United  States  army  for  similar  organizations,  shall  constitute  the  organ- 
izations of  the  cavalry  of  the  national  guard;  provided,  however,  that  for  a 
separate  squadron  of  cavalry  the  commander-in-chief  shall  appoint  one  veteri- 
narian who  shall  be  on  the  staff  of  the  squadron  commander,  and  who,  when  in 
active  service,  shall  receive  the  same  pay  as  a  veterinarian  in  the  United  States 
army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  327 
(repealing  all  acts  and  parts  of  acts  in  conflict) ;  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1111;  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  Inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  307.  In  effect 
immediately. 

.  §  1934.  INFANTRY.  The  organization  of  infantry  in  the  national  guard 
shall  conform  in  numbers  and  grades  of  commander,  staffs,  officers  and  enlisted 
men,  to  similar  organizations  of  the  United  States  army.  The  infantry  shall  be 
organized  into  brigades,  regiments,  battalions,  separate  battalions,  companies, 
separate  battalions,  companies,  separate  companies,  and  detachments,  con- 
forming as  to  officers,  staff,  personnel  and  equipment  to  like  organizations  of 
the  United  States  army.  The  minimum  strength  of  an  infantry  company  of  the 
national  guard  in  time  of  peace  shall  be  such  officers  and  enlisted  men  of  such 
numbers  and  grades  as  are  deemed  necessary  *by  the  commander-in-chief,  and 
in  conformance  with  the  laws  and  regulations  of  the  United  States  for  similar 
companies  of  the  United  States  army,  or  to  the  said  laws  and  regulations  of 
the  war  department  for  the  national  guard.  No  person  shall  be  commissioned 
as  a  general  officer  in  the  national  guard  of  this  state  unless  he  shall  have 
attained  to  the  grade  of  field  officer  and  shall  have  had  four  years'  previous 
experience  either  as  a  commissioned  officer  in  command,  or  in  service  with, 
troops  of  the  line  of  this  state  or  of  another  state,  or  territory,  or  District  of 
Columbia,  or  of  the  United  States  army  or  marine  corps,  or  in  any  or  all  of 
said  services  combined. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  626; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1111;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  668;  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  307.  In  effect  imme- 
diately. 
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§19341/2.  MACHINE-GUN  COMPANY.  One  machine-gun  company,  pla- 
toon or  detachment  may  be  organized  and  attached  to  each  regiment  of  infan- 
try or  as  otherwise  provided  for  similar  organizations  of  the  United  States 
army,  in  the  discretion  of  the  commander-in-chief  of  the  national  guard  of 
California.  Such  number  of  officers  and  enlisted  men  of  the  ranks  and  grades 
as  obtain  in  the  United  States  army  for  similar  organizations,  shall  constitute 
such  machine-gun  company,  platoon  or  detachment. 

History:  Enacted  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  334  (re- 
pealing all  acts  and  parts  of  acts  in  conflict) ;  amended  June  16,  1913, 
Stats,  and  Amdts.  1913,  p.  1112.    In  effect  August  10,  1913. 

§  1935.    DIVISION  AND  BRIGADES.     [Repealed.] 

History:  Former  section  relating  to  field  music,  enacted  March  18, 
1905,  State,  and  Amdts.  1905,  p.  261;  repealed  and  present  section 
enacted  March  22,  1909,  Stats,  and  Amdts.  1909.  p.  627;  repealed  June 
16,  1913,  Stats,  and  Amdts.  1913  p.  1104.    In  effect  August  10,  1913. 


ARTICLE  H. 

COMMISSIONED  OFFICEB& 

S 1951.  Commissions. 

1 1952.  Bank  of  officers. 

f  1953.  Qualifications  for  commissioned  officers. 

S  1954.  Physical  examination  for  commission. 

f  1955.  Board  of  examination. 

1 1956.  Officers  now  serving. 

1 1957.  Vacancies. 

f  1958.  Officers  of  the  line. 

1 1959.  Appeal  from  an  election.    [Repealed.] 

f  1960.  Oath  of  office. 

1 1961.  Resignations,  how  made. 

1 1962.  Effect  of  line  officers  accepting  commission  on  staff. 
§  1963.  Retired  list. 

§  1963a.  Retirement  after  fifteen  years'  service. 

§  1964.     Examination  and  discharge  of  officers. 

§  1965.     Absence  or  removal;  when  deemed  resignation. 

§  1966.    Lost  or  destroyed  commissions.     [Repealed.] 

$  1967.    Dishonorable  discharge  bar  to  re-entry  and  to  holding  office. 

§  1968.     Brevet  commissions. 

§1951.  COMMISSIONS.  All  officers  shall  be  commissioned  by  the  com- 
mander-in-chief, but  he  may  refuse  to  issue  a  commission  to  any  person  if  the 
person  be  in  any  way  unqualified  or  unworthy  to  be  an  officer  in  the  national 
guard;  but  no  one  shall  be  commissioned  unless  the  conditions  set  forth  in 
sections  one  thousand  nine  hundred  fifty-three  and  one  thousand  nine  hundred 
fifty-four  of  this  chapter,  have  been  complied  with,  and  no  one  shall  be  recog- 
nized as  an  officer  unless  he  shall  have  been  duly  commissioned,  and  shall  have 
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taken  the  oath  of  office,  and  filed  the  bond  in  the  manner  and  as  required  in 

this  title. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  261;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  628; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  669;  May  10,  1917  (repealing  all 
acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917, 
p.  308.   In  effect  immediately. 

As  to  form  of  commissions  and  their  sis;-  As    to    service    of   secretary    of    state    In 

aatnre   by    the    governor,    see    Const.    1879,  issnina;  military  commissions  gratia,  see  act 

art.    V.    § 14,    1    Henning's    General    Laws,  April   15,   1880,   8  26   and  amdt   Stats.    1880, 

3d  ed.,  p.  xlvil.  p.  57. 

§  1952.    RANK  OF  OFFICERS.    All  officers  of  the  national  guard  must  take 

rank  according  to  the  date  assigned  them  by  their  commissions,  which  date 

shall  be  that  of  their  election  or  appointment ;  and  when  two  of  the  same  grade 

are  of  the  same  date,  their  rank  must  be  determined,  first,  by  the  length  of 

previous  service  as  an  officer  in  the  national  guard;  second,  by  the  length  of 

previous  military  service  in  the  national  guard;  third,  by  lot.  Officers  of  the 

national  guard  are  in  all  cases  of  superior  rank  to  officers  of  the  enrolled  militia 

of  the  same  grade,  irrespective  of  the  dates  of  their  commissions. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  261. 
In  effect  Immediately. 

§1953.  QUALIFICATIONS  FOR  COMMISSIONED  OFFICERS.  Com- 
missioned officers  must  be  citizens  of  the  United  States,  of  the  age  of  twenty- 
one  years  and  upward.  No  person  who  has  been  in  the  military  or  naval  serv- 
ice of  the  United  States,  of  this  state,  or  of  any  other  state  in  the  United  States, 
and  who  has  not  been  honorably  discharged  therefrom,  shall  be  commissioned 
in  the  national  guard  of  California.  No  person  shall  be  commissioned  unless 
he  shall  possess  the  additional  requirements  herein  prescribed  for  the  particular 
office  to  which  he  is  to  be  commissioned  and  in  addition  thereto  must  success- 
fully pass  such  examination  as  may  be  required  by  the  war  department.  All 
medical  officers  shall  be  regularly  graduated,  licensed,  and  practicing  physi- 
cians or  surgeons,  licensed  to  practice  their  profession  in  California,  or  shall 
have  been  surgeons  in  the  United  States  army  or  navy.  All  judge  advocates 
of  the  national  guard  of  California  shall  be  members  of  the  bar  of  the  supreme 
court  of  the  state  of  California.  All  engineer  officers,  except  engineer  officers  of 
the  naval  militia  of  California,* must  be  qualified  to  design,  as  well  as  to  direct, 
engineering  works.  All  chaplains  shall  be  regularly  ordained  priests  or  min- 
isters of  the  gospel  of  some  denomination. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  114;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  628;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1112; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  308.    In  effect  immediately. 

Aa    to    ineligibility    of    officer    of    United       state  militia,  see   Const   1879,   art  IV,   9  20, 
State**    or   of    any    power,    to    office    under       1  Henning's  General  Laws,  Sd  ed.,  p.  xli. 

§  1954.  PHYSICAL  EXAMINATION  FOR  COMMISSION.  Before  receiv- 
ing a  commission,  or  before  being  commissioned  to  a  higher  grade  as  a  result 
of  promotion,  every  officer  of  the  national  guard  must  have  passed  a  satis- 
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factory  physical  examination  before  a  medical  officer  of  the  national  guard,  and 

a  satisfactory  examination  before  a  board  of  commissioned  officers  as  to  his 

knowledge  of  military  affairs  and  general  knowledge  and  fitness  for  the  service, 

and  any  one  failing  to  pass  such  examination  shall  not  be  eligible  for  an  office 

in  the  national  guard  or  for  promotion  for  a  period  of  one  year  after  date  of 

such  failure ;  provided,  that  officers  on  the  staff  of  the  commander-in-chief  are 

exempt  from  examination. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr' 8  Stats,  and  Amdts.  1906-7,  p.  114;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  629;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  669; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  808.    In  effect  immediately. 

§  1955.    BOARDS  OF  EXAMINATION.    Boards  of  examination  under  the 

preceding  section  shall  consist  of  three  officers.     Such  boards  shall  have  the 

same  power  to  take  evidence,  administer  oath,  and  compel  witnesses  to  attend 

and  testify,  produce  books  and  papers,  and  punish  their  failure  to  do  so,  as  is 

possessed  by  a  general  court-martial. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  827, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  115;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p. 
309.    In  -effect  immediately. 

§  1956.  OFFICERS  NOW  SERVING.  All  officers  now  serving  in  the  active 
national  guard  of  this  state,  or  who  may  hereafter  be  commissioned  therein, 
shall  hold  their  positions  until  they  shall  have  reached  the  age  of  sixty- 
four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation,  disability, 
or  for  cause  to  be  determined  by  a  court-martial  legally  convened  for  that  pur- 
pose; provided,  that  all  officers  commissioned  in  the  national  guard  of  this 
state  shall  have  had  military  experience  prior  to  such  commission,  excepting 
officers  of  the  judge-advocate  general's  department,  medical  department  and 
officers  of  engineers,  who  shall  not  be  required  to  have  had  such  prior  service. 

History:  Original  enactment,  relating  to  elective  officers,  approved 
March  18,  1905,  Stats,  and  Amdts.  1905,  p,  263;  amended  March  22, 
1909,  Stats,  and  Amdts.  1909,  p.  630;  AprU  5,  1911,  Stats,  and  Amdts. 
1911,  p.  606;  present  section  approved  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p. 
309.     In  effect  immediately. 

§  1957.  VACANCIES.  When  a  vacancy  occurs  among  the  general  officers 
of  the  line  of  the  national  guard,  the  governor  shall  propose  to  the  war  depart- 
ment, upon  the  recommendation  of  the  adjutant-general,  the  name  of  an  officer 
to  fill  the  vacancy.  The  officer  so  recommended  will  be  required  to  take  such 
examination  as  may  be  prescribed  by  the  war  department.  "When  notified  by 
the  war  department  that  the  officer  has  successfully  passed  such  examination, 
the  governor  shall  commission  him.  The  officers  on  the  staff  of  a  brigade, 
regiment,  unit  of  coast  artillery  corresponding  to  a  regiment  of  infantry,  bat- 
talion or  squadron,  shall  be  recommended  to  the  adjutant  general  by  the 
brigade,  regimental,  battalion  or  squadron  commander,  or  commanding  officer 
of  unit  of  coast  artillery  corresponding  to  a  regiment  of  infantry,  who  may 
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recommend  n,ot  to  exceed  three  candidates  to  the  adjutant-general,  who  will 
cause  such  candidates  to  be  examined.  In  making  these  recommendations 
seniority  of  candidates  will  be  taken  into  consideration.  In  the  case  of  officers 
of  separate  organizations,  the  adjutant-general  will  select  not  to  exceed  three 
candidates,  whom  the  adjutant-general  will  cause  to  be  examined.  The  can- 
didate receiving  the  highest  rating  in  such  examination  will  be  recommended 
by  the  adjutant-general  to  the  governor  for  commission,  subject  to  such  exam- 
ination as  may  be  prescribed  by  the  war  department.  All  officers  shall  be  com- 
missioned in  the  arm  of  the  service  in  which  they  are  appointed  and  shall  be 
assigned  to  duty  by  the  adjutant-general  upon  recommendation  of  the  com- 
manding officer  of  the  regiment,  unit  of  coast  artillery  corresponding  to  a 
regiment  of  infantry,  separate  battalion  or  squadron. 

History:  Original  enactment,  relating  to  appointive  officers,  ap- 
proved March  18,  1905,  Stats,  and  Amdts.  1905,  p.  263 ;  amended  March 
22,  1909,  Stats,  and  Amdts.  1909,  p.  630;  June  16,  1913,  Stats,  and 
Amdts.  1913,  p.  1112;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  669; 
present  section  approved  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  309.  In  effect 
immediately. 

An  to  appointment  of  officers  In  militia,  see  Const.  1879,  art.  VIII,  9  1,  1  Henning** 
General  Laws,  Sd  ed.,  p.  lvt 

§  1958.  OFFICERS  OF  THE  LINE.  Officers  of  the  line  shall  be  appointed 
as  provided  for  the  appointment  of  staff  officers  in  section  one  thousand  nine 
hundred  fifty-seven  hereof,  and  in  accordance  with  the  terms  of  the  National 
Defense  Act  of  June  3,  1916,  and  the  various  amendments  thereto.  All  line 
officers  shall  hold  their  positions  until  they  shall  have  reached  the  age  of  sixty- 
four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation,  disability 
or  for  cause  to  be  determined  by  a  court-martial  legally  convened  for  that 

purpose. 

History:  Original  section,  relating  to  election  of  officers,  approved 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  263;  amended  March  21, 
1907,  Stats,  and  Amdts.  1907,  p.  827,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  115;  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  630;  April  5,  1911, 
Stats,  and  Amdts.  1911,  p.  606;  present  section  approved  May  10,  1917 
(repealing  all  acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and 
Amdts.  1917,  p.  310.    In  effect  immediately. 

As  to  election  of  officers  In  the  militia,  VIII,  §  1,  1  Henning'8  General  Laws,  3d  ed., 
and  their  commUnlona,  see  Const.  1879,  art.       p.  lvi. 

§  1959.    APPEAL  FROM  AN  ELECTION.     [Repealed.] 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  264;  repealed  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  302.  In 
effect  immediately. 

§1960.  OATH  OF  OFFICE.  Every  officer  duly  commissioned  shall  take 
his  oath  of  office  in  the  manner  and  within  the  time  prescribed  by  the  National 
Defense  Act  of  June  3,  1916,  the  various  amendments  thereto  and  the  regula- 
tions prescribed  by  the  war  department. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  264;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  310.  In  effect 
Immediately. 
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§  1961.  RESIGNATIONS,  HOW  MADE.  Any  officer  resigning  his  com- 
mission  must  do  so  in  writing,  addressing  the  adjutant-general,  giving  his 
reasons  for  so  resigning,  and  forward  the  same  through  intermediate  com- 
manders, who  will  make  their  indorsement  thereon ;  and  the  resignation  takes 
effect  when  accepted  by  the  commander-in-chief  and  announced  in  orders. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  265. 
In  effect  immediately. 

§  1962.  EFFECT  OF  LINE  OFFICERS  ACCEPTING  COMMISSION  ON 
STAFF.  Any  officer  of  a  regiment,  battalion,  squadron,  company,  battery  or 
troop  who  accepts  a  commission  in  any  staff  corps  or  department  shall  be 
deemed  to  have  resigned  the  commission  held  by  him  at  the  time  of  the  accept- 
ance of  such  appointment  to  such  staff  corps  or  department. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  265; 
amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  631;  May  20,  1915, 
Stats,  and  Amdts.  1915,  p.  677.    In  effect  August  8,  1915. 

§1963.  RETIRED  LIST.  1.  Any  commissioned  officer  who  has  become 
disabled  from  longer  performing  the  active  duties  of  his  office,  may,  upon  his 
own  application,  be  placed  upon  the  retired  list ;  provided,  that  such  disability 
shall  have  been  incurred  while  in  the  performance  of  duty. 

2.  [Application  and  examination.]  If  an  officer  for  the  above  reason  desires 
to  be  placed  upon  the  retired  list,  he  shall  make  application  to  the  commander- 
in-chief  to  appoint  a  board  of  medical  officers,  who  shall  examine  him  as  to  his 
disability,  and  if  such  disability  has  not  been  incurred  by  reason  of  any  dere- 
liction, they  shall,  if  they  deem  proper,  recommend  that  his  application  be 
granted ;  and  upon  approval  of  such  application  by  the  commander-in-chief,  the 
adjutant-general  shall  issue  orders  retiring  such  officer. 

3.  [Retirement  after  eight  years'  service.]  Any  commissioned  officer  who 
shall  have  served  as  such  in  the  national  guard  of  this  state  for  a  period  of 
eight  years,  may,  upon  his  own  application,  be  placed  upon  the  retired  list  and 
withdrawn  from  active  service  and  command  with  the  rank  held  by  him  at  the 
time  suph  application  is  made.  And  any  person  who  shall  have  at  any  time 
heretofore  served  as  a  commissioned  officer  in  the  militia  or  national  guard  of 
this  state  for  a  period  of  eight  years,  shall,  upon  his  own  application  and  due 
proof  of  service,  be  placed  upon  the  retired  list  with  the  rank  held  by  him  at 
the  time  of  the  expiration  of  his  commission.  Upon  application  as  above  pro- 
vided being  duly  made  and  approved,  the  commander-in-chief  shall  cause 
orders  to  be  issued  retiring  the  officer  who  makes  application  therefor,  in 
accordance  with  the  provisions  of  this  section ;  provided,  however,  that  nothing 
herein  contained  sh9.ll  be  construed  to  permit  the  placing  upon  the  retired  list 
of  any  officer  who  shall  have  been  dishonorably  dismissed  from  the  service. 

4.  [Retirement  on  account  of  being  rendered  supernumerary.]  Any  officer 
who  shall  have  been  rendered  supernumerary  by  reason  of  the  re-organization 
of  the  national  guard  and  any  officer  who  shall  have  been  mustered  out  by 
reason  of  the  discontinuance  of  the  organization  with  which  he  is  serving,  shall, 
upon  his  application,  be  placed  upon  the  retired  list  with  the  rank  held  by  him 
at  the  time  he  becomes  supernumerary ;  provided,  he  shall  have  served  for  five 
years  continuously  as  a  commissioned  officer  of  the  national  guard. 
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5.  [When  officers  on  retired  list  subject  to  duty.]  The  officers  on  the  retired 
list  shall  only  be  subject  to  detail  for  duty  by  orders  from  the  commander-in- 
chief;  and  he  shall  cause  to  be  issued  such  orders  as  he  may  deem  necessary, 
detailing  them  for  duty  upon  boards  of  officers  for  military  purposes,  courts- 
martial,  and  courts  of  inquiry,  and  for  such  other  military  duties  as,  in  his 
judgment,  may  be  advisable.  When,  however,  officers  on  the  retired  list  are 
detailed  for  active  duty  other  than  upon  boards  of  officers,  courts-martial,  and 
courts  of  inquiry,  they  shall  only  be  entitled  to  pay  of  the  rank  which  prop- 
erly belongs  to  the  office,  the  duties  of  which  they  are  detailed  to  perform. 
When  the  duty  ends,  or  the  detail  is  canceled,  the  officers  shall  again  return  to 
the  retired  list  with  their  former  retired  rank.  A  roster  of  all  officers  on  the 
retired  list  shall  be  kept  in  the  adjutant-general's  office. 

6.  [Return  to  active  list.]  Officers  on  the  retired  list  may  return  to  the 
active  list  by  appointment  or  election,  and  when  such  term  of  appointment  or 
election  shall  cease,  may,  upon  application,  be  returned  to  the  retired  list  with 
the  rank  previously  held  by  them  on  said  retired  list ;  provided,  however,  that 
when  an  officer  has  been  taken  from  the  retired  list  by  election  or  appointment, 
and  shall  have  served  more  than  one  year  thereafter  on  the  active  list,  he  may 
be  returned  to  the  retired  list  with  the  rank  then  held  by  him  on  the  active  list. 

7.  [Bank  of  retired  officers.]  Officers  on  the  retired  list  shall,  on  all  occa- 
sions of  duty,  and  on  all  occasions  of  ceremony,  take  rank  next  to  officers  of 
like  rank  on  the  active  list. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  265; 
amended  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1113;  May  20,  1915, 
Stats,  and  Amdts.  1915,  p.  670.    In  effect  August  8,  1915. 

§  1963a.  RETIKEMENT  AFTER  FIFTEEN  YEARS' SERVICE.  Any  com- 
missioned officer  who  shall  have  served  as  a  commissioned  officer  in  the  national 
guard  of  California  for  a  period  of  fifteen  years,  may,  upon  his  own  application, 
be  placed  upon  the  retired  list  and  be  withdrawn  from  active  service  and  com- 
mand with  an  increase  of  rank  of  one  grade  above  that  held  by  him  at  the  time 
such  application  is  made.  Nothing  in  this  section  shall  be  construed  to  permit 
the  placing  on  the  retired  list  of  any  officer  who  shall  have  been  dishonorably 
dismissed  from  the  service. 

History:  Enacted  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  681. 
In  effect  Immediately. 

§1961  EXAMINATION  AND  DISCHARGE  OF  OFFICERS.  The  com- 
mander-in-chief,  whenever  he  may  deem  that  the  good  of  the  service  requires  it, 
or  upon  the  request  of  a  brigade  commander,  may  order  any  commissioned 
officer  before  a  board  of  examination,  to  consist  of  not  less  than  three  nor  more 
than  five  officers,  above  the  rank  of  captain,  which  is  hereby  invested  with 
powers  of  courts  of  inquiry  and  courts-martial,  and  such  board  shall  examine 
into  the  moral  character,  capacity,  and  general  fitness  for  the  service  of  such 
commissioned  officer,  and  record  and  return  the  testimony  taken  and  a  record 
of  its  proceedings.  If  the  findings  of  such  board  be  unfavorable  to  such  officer 
and  be  approved  by  the  commander-in-chief,  he  shall  be  dismissed  from  the 
service.   No  officer  whose  grade  or  promotion  would  in  any  way  be  affected  by 
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the  decision  of  such  board,  in  any  case  that  may  come  before  it,  shall  participate 
in  the  examination  or  decision  of  the  board  in  such  case.  Failure  to  appear 
when  ordered  before  a  board  constituted  under  this  section  shall  be  sufficient 
ground  for  a  finding  by  such  board  that  the  officer  ordered  to  appear  be  dis- 
charged. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  266. 
In  effect  Immediately. 

§1965.    ABSENCE  OB  REMOVAL;  WHEN  DEEMED  RESIGNATION. 

Any  commissioned  officer  who  absents  himself  from  the  state,  or  from  his  com- 
mand, for  more  than  thirty  days,  without  the  permission  of  the  conjmander-in- 
chief,  is  deemed  to  have  resigned,  and  such  resignation  shall  be  announced  in 
orders  from  the  adjutant-general's  office  immediately  after  the  faqt  of  such 
absence  becomes  officially  known. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  266; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  828,  Kerr's  Stats. 
and  Amdts.  1906-7,  p.  116. 

§  1966.    LOST  OB  DESTBOYED  COMMISSIONS.     [Repealed.] 

History:     Original  section  provided  officers  re-elected  not  to  be  re- 
commissioned,  enacted  March  18,  1905,   Stats,   and  Amdts.  1905,  p. 
266;  repealed  and  present  section  enacted  March  22,  1909,  Stats,  and 
.    Amdts.  1909,  p.  631;   repealed  June  16,  1913,  Stats,  and  Amdts.  1913, 
p.  1104.    In  effect  August  10,  1913. 

§  1967.  DISHONORABLE  DISCHARGE  BAB  TO  RE-ENTRY  AND  TO 
HOLDING  OFFICE.  No  dishonorably  discharged  officer  or  enlisted  man  of 
the  national  guard  or  naval  militia  of  California  shall  be  permitted  to  hold  any 
public  office  of  trust  or  emolument  in  this  state,  or  be  permitted  to  again  enter 
any  organization  of  the  national  guard  or  the  naval  militia,  or  be  commissioned 
in  the  national  guard  or  naval  militia,  except  the  offense  be  pardoned  by  the 
commander-in-chief. 

[Enlisted  men  discharged  without  honor.]  No  enlisted  man  discharged 
without  honor  from  the  national  guard  or  naval  militia  of  California  shall  be 
permitted  to  again  enter  any  organization  of  the  national  guard  or  the  naval 
militia  except  the  offense  be  pardoned  by  the  commander-in-chief. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  267; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  828,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  116;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  677. 
In  effect  August  8,  1915. 

§  1968.  BREVET  COMMISSIONS.  The  commander-in-chief  may,  upon  the 
recommendation  of  their  commanding  officers,  confer  brevet  commissions  of  a 
grade  next  higher  than  the  ordinary  or  brevet  commissions  ever  held  by  them, 
upon  officers  of  the  national  guard  in  active  service  for  gallant  conduct.  Such 
commissions  shall  carry  with  them  only  such  privileges  or  rights  as  are  allowed 
in  like  cases  in  the  military  and  naval  service  of  the  United  States. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  267. 
In  effect  immediately. 
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AETICLE  LTL 

ENLISTED  MEN. 

1 1980.  Eligibility  to  membership. 

1 1981.  Applications  for  membership. 
f  1982.  Oath  of  officers. 

S  1983.  Transfers. 

f  1984.  Non-commissioned  officers — Appointment  of. 

f  1985.  Honorable  discharge — When  and  how  granted. 

§  1986.  Dishonorable  discharge  bar  to  re-entry  and  to  holding  office. 

f  1987.  Desertion. 

§1980.  ELIGIBILITY  TO  MEMBERSHIP.  Any  male  who  is  a  citizen 
of  the  United  States  or  who  has  legally  declared  his  intention  of  becoming  a 
citizen  of  more  than  eighteen  and  less  than  thirty-five  years  of  age,  able-bodied, 
free  from  disease,  of  good  character  and  temperate  habits,  may  be  enlisted  in 
the  national  guard  of  this  state  under  the  provisions  of  the  National  Defense 
Act  of  June  3,  1916,  and  the  various  amendments  thereto,  for  six  years.  The 
first  three  years  of  which  shall  be  in  an  active  organization  and  the  remaining 
three  years  shall  be  in  the  national  guard  reserve ;  and  such  enlisted  man  shall 
have  the  privilege  of  continuing  in  active  service  during  the  whole  of  the 
enlistment  period  or  of  re-enlisting. 

[Enlistment  contract.]  The  qualifications  for  enlistment  shall  be  the  same 
as  those  prescribed  for  admission  to  the  regular  army,  and  all  men  enlisting  in 
the  national  guard  must  sign  an  enlistment  contract,  and  take  and  subscribe 
to  the  oath  set  forth  in  section  seventy  of  the  National  Defense  Act  of 

June  3, 1916. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  267;  amended  March  9,  1911,*  Stats,  and  Amdts.  1911,  p.  327; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  310.    In  effect  immediately. 

§1981.  APPLICATIONS  FOR  MEMBERSHIP.  Applications  or  proposi- 
ti6ns  for  membership  in  any  troop,  company,  battery,  organized  corps,  or  naval 
division  of  the  national  guard  shall  be  made  only  at  a  regular  weekly  meeting 
or  assemblage  of  such  organization ;  and  the  names  of  such  applicants  shall  be 
posted  in  a  conspicuous  place  in  its  headquarters  or  armory  until  the  next  suc- 
ceeding regular  weekly  meeting  or  assemblage  of  such  organization,  at  which 
time,  and  not  before,  such  applicant  may  be  balloted  for. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  267; 
amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  677.  In  effect 
August  8,  1915. 

§  1982.  OATH  OF  OFFICERS.  All  officers  of  the  national  guard  on  becom- 
ing members,  and  before  performing  duty,  must  take  and  subscribe  to  the  oath 
contained  in  section  seventy-three  of  the  National  Defense  Act  of  June  3,  1916, 
and  amendments  thereto. 

History:  Original  enactment,  relating  to  oath  of  officers  and  enlisted 
men,  approved  March  8,  1905,  Stats,  and  Amdts.  1905,  p.  268  J  present 
section  approved  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  310.  In  effect  imme- 
diately. 
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§  1983.  TRANSFERS.  Enlisted  men  may  be  transferred  upon  their  own 
application  in  the  same  regiment,  battalion  or  squadron  not  part  of  a  regiment, 
from  one  company  or  troop  to  another,  by  the  commanding  officer  of  snch 
regiment,  battalion  or  squadron ;  from  one  regiment,  battalion  or  squadron  not 
part  of  a  regiment,  signal  corps,  unattached  troop  or  company,  to  another  in 
a  brigade,  by  the  commanding  general  of  that  brigade ;  from  an  organization 
in  one  brigade  to  an  organization  in  another  brigade,  by  the  commander-in- 
chief.  Non-commissioned  officers  must  be  reduced  to  the  grade  of  private 
before  they  can  be  transferred.  No  transfer  shall  be  made  except  upon  the 
approval  of  the  commanding  officers  of  the  organizations  affected. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  268. 
In  effect  Immediately. 

§  1984.  NON-COMMISSIONED  OFFICERS.  APPOINTMENT  OF.  Com- 
manding officers  of  regiments  and  of  battalions  and  squadrons  not  part  of  regi- 
ments shall  appoint  and  warrant  the  non-commissioned  officers  of  their  respec- 
tive regiments,  battalions  and  squadrons,  and  they  shall,  in  their  discretion, 
warrant  the  non-commissioned  officers  of  the  troops,  batteries  and  companies 
of  their  respective  regiments,  battalions,  and  squadrons  from  the  members 
thereof,  upon  the  written  nomination  of  the  commanding  officers  of  the  troops, 
batteries  and  companies,  respectively.  In  troops,  batteries  and  companies  not 
part  of  a  regiment,  battalion,  or  squadron,  but  attached  to  a  brigade,  the  non- 
commissioned officers  shall  be  warranted  by  the  brigade  commander,  in  his 
discretion,  from  the  members  thereof,  upon  the  written  nomination  of  the  com- 
manding officer  of  such  troop,  battery  or  company.  In  troops,  batteries,  com- 
panies, and  corps  except  the  coast  artillery  corps,  not  attached  to  a  brigade, 
regiment,  battalion,  or  squadron,  the  non-commissioned  officers  shall  be  war- 
ranted by  the  adjutant-general,  in  his  discretion,  from  the  members  thereof, 
upon  the  written  nomination  of  the  commanding  officer  of  such  troop,  battery, 
company  or  corps.  The  officer  warranting  a  non-commissioned  officer  shall 
have  power  to  reduce  to  the  ranks,  for  good  and  sufficient  reasons,  the  non- 
commissioned officers  warranted  in  accordance  with  this  section;  but  such  as 
were  enlisted  as  non-commissioned  officers  shall  be  discharged. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  268; 
amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  677.  In  effect 
August  8,  1915. 

§1985.    HONORABLE  DISCHARGE.      WHEN  AND  HOW  GRANTED. 

An  honorable  discharge  shall  be  issued  under  the  following  circumstances,  viz.: 
To  a  man  who  has  faithfully  performed  his  duties  during  his  term  of  service 
as  required  by  the  conditions  of  his  enlistment  or  re-enlistment,  or  during  his 
total  service,  and  who  has  been  lawfully  relieved  of  all  responsibility  for  public 
property  issued  to  him,  and  from  all  accountability  to  his  organization.  Unless 
unavoidable  circumstances  intervene  such  discharge  will  be  furnished  an 
enlisted  man  at  once  upon  the  expiration  of  his  term  of  service,  which  term 
will  date  from  the  taking  of  the  oath  of  enlistment  or  re-enlistment.  Proper 
steps  shall  be  taken  in  due  time  for  the  settlement  of  the  enlisted  man's  accounts 
and  responsibility  for  property,  and  forwarding  the  necessary  papers  so  as  not 
to  withhold  the  discharge  after  it  is  due. 
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[Before  expiration  of  term  of  service.]  Any  enlisted  man  may  be  honorably 
discharged  before  the  expiration  of  his  term  of  service  by  order  of  the  com- 
manding officer  of  a  regiment  of  the  coast  artillery  corps,  of  the  naval  militia, 
or  unattached  battalion  or  squadron,  or,  if  a  member  of  an  unattached  company 
or  troop,  by  the  brigade  commander  or  the  commander-in-chief,  upon  the 
recommendation  of  his  commanding  officer,  for  any  of  the  following  reasons: 

1.  [Reasons.]     To  accept  promotion  by  commission ; 

2.  To  enlist  in  the  United  States  army,  navy,  or  marine  corps ; 

3.  Upon  disability  established  by  a  certificate  of  the  medical  officer ; 

4.  Upon  removal  of  residence  from  the  state  or  out  of  the  bounds  of  the 
command  to  which  he  belongs  to  so  great  a  distance  that  in  the  opinion  of  the 
commanding  officer  he  can  not  properly  perform  his  military  duty ; 

5.  At  the  discretion  of  the  officers  authorized  to  issue  discharges  upon  the 
recommendation  of  the  company,  troop,  or  other  immediate  commander,  when 
the  man  seeking  discharge  shall  make  application  and  furnish  satisfactory 
proof  under  oath  that  further  service  in  the  national  guard  will  entail  great 
loss  and  unusual  hardship  upon  him ;  such  discharge  shall  not  be  granted  when 
a  man  is  ordered  into  active  service,  or  until  he  shall  have  served  one  year  of 
the  term  of  enlistment  in  force  at  the  time  of  his  application  for  such  discharge ; 

6.  To  a  man  rendered  supernumerary  by  the  reduction  of  the  organization 
of  which  he  is  a  member ;  or  who  is  a  member  of  an  organization  which  may 
be  disbanded. 

A  dishonorable  discharge  shall  be  issued : 

1.  To  a  man  sentenced  by  a  general  court-martial  to  be  discharged ; 

2.  To  a  man  convicted  of  a  felony  in  a  civil  court ; 

3.  To  a  man  for  neglecting  or  refusing  to  pay  any  fine  imposed  by  a  military 
court  within  thirty  days  after  it  was  imposed. 

A  discharge  without  honor  may  be  issued : 

1.  By  sentence  of  a  general  or  summary  court-martial ; 

2.  Whenever  the  commanding  officer  of  a  company  shall  approve  the  applica- 
tion of  two-thirds  of  the  members  of  the  company  for  the  discharge  of  an 
enlisted  man  thereof ;  provided,  that  at  a  regular  meeting  of  the  company,  or  at 
a  meeting  called  for  that  purpose,  two-thirds  of  the  members  of  the  company 
desire  by  vote  the  discharge  of  one  of  their  members ; 

3.  To  a  man  whose  immediate  commanding  officer  applies  for  his  discharge 
without  honor.  The  application  for  such  discharge  shall  be  directed  to  the 
officer  authorized  to  issue  it,  and  shall  briefly  state  the  grounds  on  which  the 
discharge  is  applied  for.  The  man  whose  discharge  is  applied  for  shall  be 
entitled  to  be  heard  in  person  to  explain  the  statements  contained  in  the  appli- 
cation and  shall  have  ten  days'  notice  of  such  hearing,  a  copy  of  the  application 
and  of  the  notice  of  time  and  place  of  hearing  being  served  on  the  man  in  the 
same  manner  as  warnings  for  duty  are  given.  If  the  officer  authorized  to  issue 
the  discharge  approves  of  the  application  of  the  immediate  commanding  officer 
after  the  conclusion  of  the  hearing  above  provided  for,  he  will  issue  the  dis- 
charge, and  if  he  disapproves,  the  man  will  not  be  discharged ; 

4.  The  officers  authorized  to  issue  discharges  may  also  upon  application  of 
company  commanders,  discharge  without  honor,  if  convinced  after  proper 
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investigation  that  such  discharge  should  be  issued,  any  enlisted  man  who 
habitually  absents  himself  from  the  drills  and  instruction  of  his  organization, 
or  has  shown  a  lack  of  interest  in  his  military  work  sufficient  to  warrant  the 
same; 

5.  Or  any  enlisted  man  may  be  discharged  without  honor  for  the  good  of 
the  service  by  the  commanding  officer  of  the  regiment,  coast  artillery  corps  or 
unattached  battalion  or  squadron,  or  if  a  member  of  an  unattached  company 
or  troop,  by  the  brigade  commander,  or  in  other  instances  by  the  commander- 
in-chief,  upon  the  recommendation  of  a  company  or  troop  commander  and 
after  a  careful  investigation  by  the  officer  issuing  the  discharge. 

The  officers  authorized  to  issue  the  discharges  hereinbefore  specified  are: 
The  commanding  officer  of  a  regiment,  or  of  a  battalion  or  squadron  not  part 
of  a  regiment  or  the  coast  artillery  corps ;  the  commanding  officer  of  a  brigade 
for  any  organization  attached  to  the  brigade  and  not  above  specified ;  the  com- 
manding officer  of  the  naval  militia  and  the  commander-in-chief. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  269; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  828,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  116;  March  22,  1909,  Stats,  and  Amdts.  1909, 
p.  631;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.,  328;  May  20,  1915, 
Stats,  and  Amdts.  1915,  p.  671.    In  effect  August  8,  1915. 

§  1986.    DISHONORABLE  DISCHARGE  BAB  TO  RE-ENTRY  AND  TO 

HOLDING   OFFICE.    No  enlisted   man  dishonorably  discharged  from  the 

national  guard  shall  be  permitted  to  again  enter  any  company  of  the  national 

guard,  or  to  be  commissioned  in  the  national  guard,  except  the  offense  is 

pardoned  by  the  commander-in-chief. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  269. 
In  effect  Immediately. 

■ 

§  1987.  DESERTION.  If  any  member  of  the  national  guard  absents  him- 
self for  a  period  of  three  months  from  all  drills,  or  parades  of  his  company,  he 
will  be  carried  as  a  deserter,  except  when  such  absence  is  caused  by  sickness, 
the  fact  of  such  sickness  to  be  established  by  doctor's  certificate  and  his  com- 
manding officer  will  furnish  a  statement  setting  out  all  the  facts,  forwarding 
the  same  through  military  channels  to  the  adjutant-general,  who  may  author- 
ize the  soldier  to  be  dropped  as  a  deserter. 

If  any  member  of  the  national  guard  when  on  duty  with  his  company,  by 
order  of  the  proper  authority  for  the  suppression  of  insurrection,  preservation 
of  the  peace,  or  similar  duty,  wilfully  absents  himself  from  his  command  for 
more  than  twenty-four  hours,  he  shall  be  carried  as  a  deserter,  and  his  com- 
manding officer  will  take  immediate  steps  to  secure  such  deserter's  arrest. 

Deserters  in  time  of  insurrection,  or  disturbance  of  the  peace,  when  captured, 
or  when  voluntarily  surrendering  themselves,  will  be  brought  before  a  court- 
martial  according  to  the  statutes  of  California  and  the  rules  and  articles  of  war. 

Lists  of  deserters  will  be  published  by  the  adjutant-general,  in  orders,  for 

the  information  of  the  national  guard  of  Cali-follows  [California].1 

i  [Note:     Assembly  Bill  No.  169,  which  on  passage  became  chapter 
294,  was  last  amended  In  senate  March  4,  1909,  and  read  as  corrected 
-    above;  there  was  nothing  following.] 
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A  deserter  will  make  good  the  time  lost  by  desertion,  unless  discharged  by 
competent  authority.  He  will  be  considered  again  in  the  service  from  the  date 
of  his  apprehension  or  surrender ;  but  if  a  deserter  enlists  while  in  desertion, 
such  service  shall  not  be  counted  as  making  good  time  lost  by  desertion. 

A  deserter  will  not  be  restored  to  duty  without  trial  except  by  authority 
competent  to  order  his  trial ;  such  restoration,  being  ordered  in  case  the  deser- 
tion is  admitted,  does  not  remove  the  charge  of  desertion  or  relieve  the  soldier 
from  any  of  the  forfeitures  attached  to  that  offense;  he  must  make  good  the 
lime  lost  by  desertion,  refund  the  expenses  paid  for  apprehension  and  delivery, 
and  forfeit  pay  while  absent.  The  same  authority  is  competent  to  set  aside 
a  charge  of  desertion  as  having  been  erroneously  made  and  his  order  to  this 
effect  operates  to  remove  the  charge  of  desertion  and  all  stoppages  and  for- 
feitures arising  therefrom. 

Members  of  the  national  guard  not  charged  with  crime,  discovered  to  be 

deserters  from  the  army,  navy,  or  marine  corps,  will  be  dropped  from  the  rolls 

of  the  national  guard  of  California.    In  such  case  a  report  will  be  forwarded 

to  the  adjutant-general,  stating  all  the  facts  connected  with  the  case,  by  the 

proper  commanding  officer. 

History:     Enacted  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  461. 
In  effect  from  and  after  March  19,  1909. 


[This  article,  comprising  (ft  2003-2014,  repealed  March  1,  1907,  Stats,  and  Amdts.  1907, 
p.  88.  The  act  reads  "chapters,"  hut  manifestly  means  "articles,"  and  adds:  "Provided, 
however,  that  this  act  shall  not  be  deemed  to  repeal  any  part  of  Title  IV,  of  said  code,  as 
approved  March  18,  1905."] 


AETICLE  IV. 

SERVICE  OP  NATIONAL  GUABD. 

12003.  Drills  and  parades. 

12004.  Companies  parading  with  less  members  than  required  by  regulations  or  orders  may 

be  disbanded. 
!  2005.  Camps  of  instruction. 

1 2006.  Penalty  for  absence  from  drills. 

12007.  Record  of  attendance — Monthly  returns. 

1 2008.  Annual  inspection. 

f  2009.  Small-arms  practice. 
f  2010.  War  service. 

1 2011.  Service  medals. 

12012.  Discipline  and  exercise. 
f  2013.  Warning  for  duty. 

f  2014.  Excuses  from  duty. 

§  2003.  DRILLS  AND  PARADES.  Officers  and  enlisted  men  of  each  troop 
and  company  must  assemble  for  drill  and  instruction  at  least  three  times  each 
month,  at  intervals  of  not  less  than  one  week.  The  adjutant-general  may, 
however,  designate  two  months  in  each  year  in  which  there  need  be  no  drills. 
In  addition  to  such  drills  and  instructions,  the  commanding  officer  of  any 
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organization  may  require  officers  and  enlisted  men  of  his  command  to  assemble 
for  drill  or  instruction  at  such  other  times  and  places  as  he  may  appoint;  pro- 
vided, that  no  commanding  officer  shall  order  a  parade  without  the  approval 
of  the  commanding  general  of  the  brigade  to  which  his  organization  is  attached, 
or  of  the  commander-in-chief.  All  mounted  companies  must  drill  mounted  at 
least  four  times  each  year.  Upon  the  occasion  of  public  receptions,  or  upon 
the  celebration  of  any  event  of  public  importance,  the  commander-in-chief,  or 
the  commanding  general  of  a  brigade,  may  order  out  any  portion  of  the  national 

guard  under  his  command  to  parade. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  270; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  829,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  117. 

§  2004.  COMPANIES  PARADING  WITH  LESS  MEMBERS  THAN  RE- 
QUIRED BT  REGULATIONS  OB  OBDEBS  MAT  BE  DISBANDED.    Any 

company  parading  at  any  of  the  parades  or  drills  in  this  article  provided  for 

with  a  less  number  than  required  by  regulations  or  orders,  must  be  reported 

to  the  adjutant-general,  and  by  him  reported  to  the  commander-in-chief,  who, 

in  his  discretion,  may  disband  the  same. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  270; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  830,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  118. 

§  2005.  CAMPS  OP  INSTBUCTION.  Bach  troop,  signal  corps,  or  company 
not  specially  excused  by  the  commander-in-chief,  will  be  required  to  partici- 
pate for  at  least  five  consecutive  days  annually  in  practice  marches  or  camps 
of  instructions,  under  such  regulations  as  the  commander-in-chief  may  pre- 
scribe, and  under  such  instructors  as  he  may  appoint.  Any  company  failing 
to  report  for  duty  at  any  camp  of  instruction  must  be  reported  to  the  adjutant- 
general,  who  must  report  the  same  to  the  commander-in-chief,  who  may,  in  his 
discretion,  disband  it. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  270. 
In  effect  immediately. 

As  to  acquisition  of  site  for  camp*  of  in-  As  to  establishing  a  camp  of  tmatraetloa 

■traction,  see  Act  March  9,  1893,  Stats.  1893,  for   the    national   ffuard,    see   Act   March  4, 

pp.    1,   2,   3;  Act   March    24,    1899,   Stats,  and  1899    (Stats.   1899,  p.   66),   1  He  lining' 8  Gen- 

Amdts.  1899,  I  3,  p.  65,  2  Henning's  General  eral  Laws,  3d  ed.,  p.   2180. 

Laws,   3d  ed.,  p.  2180.  .      .  .  ,       *  ^ 

As  to  provision  for  encampments  at  cant** 

As  to  all  encampments  to  be  held  at  state       of  instruction,  see  Act  March  24,  1899  (Stats. 

camp  of  Instruction,  see  Stats.   1899,  p.  148,       and  Amdts.  1899,  p.  65),  1  Henniifg's  General 

2   Henningr's  General   Laws,   3d   ed.,   p.   2183.       Laws,  3d  ed.,  p.  2180. 

§  2006.  PENALTY  FOB  ABSENCE  FROM  DRILLS.  All  officers  or  mem- 
bers of  the  national  guard  who  absent  themselves  from  three  consecutive 
assemblages,  without  an  excuse  acceptable  to  their  immediate  respective  com- 
manding officers,  are  debarred  from  the  privileges  and  exemptions  provided  for 
members  of  the  national  guard; 

[Court-martial.]  and  all  non-commissioned  officers  or  privates  upon  being 
reported  as  having  been  so  absent  shall  forthwith  be  court-martialed  by  order 
of  the  regimental,  or  unattached  battalion  or  squadron  commander  in  their 
respective  commands,  and  in  all  other  organizations  not  attached  to  regiment^ 
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battalions,  or  squadrons,  but  attached  to  brigades,  by  order  of  the  brigade  com- 
mander, and  in  all  unattached  organizations,  by  order  of  the  governor,  and, 
upon  conviction  by  court-martial,  the  delinquent  shall  be  punished  in  such  man- 
ner as  the  court-martial  convicting  him  may  prescribe.  The  proceedings  of 
such  court-martial  shall  be  subject  to  approval  and  review  as  in  other  cases. 
Neglect  or  refusal  to  pay  any  fine  imposed  by  a  court-martial  within  thirty 
days  after  such  fine  was  imposed  is  hereby  declared  to  be  sufficient  cause  for 
the  dishonorable  discharge  of  such  delinquent  from  the  national  guard. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  270;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  673; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  311.    In  effect  immediately. 

§2007.  RECORD  OF  ATTENDANCE.  MONTHLY  RETURNS.  Com- 
manders of  companies  must  cause  to  be  kept  a  book  in  which  must  be  entered 
the  name  and  numbers  of  officers,  non-commissioned  officers,  and  privates, 
respectively,  present  at  each  drill,  and  must  therefrom  make  monthly  returns, 
said  returns  to  be  forwarded  through  military  channels  to  the  adjutant-general. 
The  books  kept  in  accordance  with  the  provisions  of  this  section  must  be  care- 
fully preserved,  and  when  filled,  forwarded  to  the  adjutant-general's  office. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  271. 
In  effect  immediately. 

§2008.  ANNUAL  INSPECTION.  The  entire  national  guard  and  naval 
militia  shall  be  inspected  at  their  home  stations  at  least  once  in  each  year; 
provided,  however,  the  inspection  made  by  the  United  States  government, 
through  its  army  and  navy  officers,  may  be  accepted  by  the  commander-in- 
chief  in  his  discretion  as  and  for  the  state  and  no  other  inspection  ordered  for 
that  year. 

[Repealing  clause.]  Sec.  15.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  271; 
amended  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  329.  In  effect 
Immediately. 

§2009.    SMALL- ARMS    PRACTICE.      To    encourage    marksmanship,    the 

commander-in-chief  is  authorized  to  offer  annually  a  state  decoration  to  those 

who  shall  excel  in  small-arms  practice,  to  be  competed  for  under  regulations 

prescribed  by  the  commander-in-chief. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  271. 
In  effect  immediately. 


A»  to  dalles  of  laepectora  of  rifle  practice  of  the  matlonal  gumr€9  see  Act  March  80, 
1878,  Stats.  1877-8,  p.  758. 

§  2010.  WAR  SERVICE.  Service  by  any  person  in  the  United  States  vol- 
unteers, or  in  the  United  States  army  or  navy,  in  the  time  of  war,  insurrection, 
or  rebellion,  shall  be  considered  as  continuous  service  in  the  national  guard  for 
any  and  all  purposes  regarding  privileges  and  exemptions  provided  by  law  for 
members  of  the  national  guard  by  enlistment  or  commission;  provided,  that 

Pol.  a— 44 


§§  2011-2013  SERVICE  MEDALS— WARNING  FOR  DUTY.  [Ft.  m,  Tit.  IT. 

continuous  service  for  an  officer  shall  include  only  the  time  he  was  commis- 
sioned as  such. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  271. 
In  effect  immediately. 

§  2011.  SERVICE  MEDALS.  The  state  shall  provide  a  service  medal  or 
bar  of  appropriate  design  and  material,  to  be  issued  for  ten,  fifteen,  twenty, 
and  twenty-five  years  of  service  on  the  active  list  of  the  national  guard.  There 
shall  be  no  other  or  different  medals  or  bars  for  such  service.  Such  medals  or 
bars  shall  be  prepared  and  issued  free  of  cost  to  those  entitled  to  same  by  the 
adjutant-general  only  upon  application  of  the  party  entitled  thereto,  and  upon 
proof  of  such  service  from  the  records  of  the  national  guard. 

[Repealing  clause.]    Sec.  15.  All  acts  and  parts  of  acts  in  conflict  with  this 

act  are  hereby  repealed. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  271; 
amended  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  330.  In  effect 
immediately. 

§2012.    DISCIPLINE  AND  EXERCISE.     The  system  of  discipline  and 

exercise  of  the  national  guard  of  this  state  shall  conform  generally  to  that  of 

the  army  of  the  United  States  as  it  is  now  or  may  hereafter  be  prescribed  by  the 

president,  and  to  the  provisions  of  the  laws  of  the  United  States,  except  as 

otherwise  provided  for  in  this  chapter. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  27L 
In  effect  immediately. 

As  to  disciplining  the  mllltUi,  see  Const.  1879,  art.  Yin,  1 1,  1  Henning's  General  Law*. 
3d  ed.,  p.  lvi. 

§  2013.  WARNING  FOR  DUTY.  Officers  and  enlisted  men  may  be  warned 
for  duty  as  follows :  Either  by  stating  the  substance  of  the  order,  or  reading 
the  order  to  the  person  warned,  or  by  delivering  a  copy  of  such  order  to  such 
person,  or  by  leaving  a  copy  of  such  order  at  the  last  known  place  of  abode  or 
business  of  such  person  with  some  one  of  suitable  age  and  discretion,  or  by 
sending  a  copy  of  such  order  or  notice  by  mail  directed  to  him  at  his  last  known 
place  of  abode  or  business  or  to  the  post-office  nearest  thereto.  Such  warning 
may  be  given  by  any  officer  or  non-commissioned  officer.  The  officer  or  non- 
commissioned officer  giving  such  warning  shall  make  a  return,  and  the  time, 
place,  and  manner  of  warning.  Such  return  shall  be  verified  by  his  oath,  which 
may  be  administered  by  any  commanding  officer ;  such  verified  return  shall  be 
as  good  evidence  on  the  trial  of  any  person  returned  as  a  delinquent,  of  the 
facts  therein  stated,  as  if  such  officer  or  non-commissioned  officer  has  testified 
to  the  same  before  the  delinquency  court  on  such  trial.  Every  commanding 
officer  shall  make  like  retuiji,  on  honor,  and  with  like  effect,  of  every  delin- 
quency and  neglect  of  duty  of  his  officers  and  non-commissioned  officers,  and 
also  of  every  enlisted  man,  who  shall  refuse  or  neglect  to  perform  such  military 
duty  as  may  be  required. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  272. 
In  effect  immediately. 


Ck.  II,  art  V.]  EXCUSES    FROM    DUTY— MILITARY    COURTS.  §§2014-2019 

§2014,     EXCUSES  FROM  DUTY.    The  officer  ordering  any  military  duty 

shall  have  the  power  to  excuse  any  officer  or  enlisted  man  for  absence  therefrom 

upon  good  and  sufficient  grounds. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  272. 
In  effect  immediately. 

A*  to  release   of   electors   from   military      art  II,   S3,   1  Henning's  General  Laws,   84 
•otr  oa  days  of  election,  see   Const.   1879,       ed.,  p.  xxxv. 


[This  article,  comprising  8§  2018-2028,  repealed  March  1,  1907,  Stats,  and  Amdts.  1907, 
p.  88.  The  act  reads  "chapters,"  but  manifestly  means  "articles/7  and  adds:  "Provided, 
however,  that  this  act  shall  not  be  deemed  to  repeal  any  part  of  Title  IV  of  said  code,  as 
approved  March  18,  1905."] 


ARTICLE  y. 

MILITABY  COTJBT& 

f  2018.  Military  courts. 

S  2019.  Who  may  appoint  courts-martial. 

|  2020.  Powers  of  courts-martial. 

|  2021.  Revision  and  approval  of  sentence. 

I  2022.  Service  of  charges. 

§  2023.  Subpoenas,  attachments,  commissions. 

ft  2024.  Form  of  mandates ;  execution  by  public  officers. 

(  2025.  Commitments  for  disorderly  conduct. 

(  2026.  Fines  [and  penalties] — How  collected. 

(  2027.  Fines  and  penalties  for  non-attendance  at  parades,  etc    [Repealed.] 

ft  2028.  Exemption  from  liability. 

§  2018.  MILITARY  COURTS.  The  military  courts  of  this  state  shall  be : 
(1)  general  courts-martial;  (2)  special  courts-martial;  (3)  summary  courts- 
martial;  (4)  courts  of  inquiry.  The  constitution  and  jurisdiction  of  general 
courts-martial,  special  courts-martial,  summary  courts-martial,  and  courts  of 
inquiry,  the  form  and  manner  in  which  the  proceedings  are  conducted  and 
recorded,  the  forms  of  oaths  and  affirmations  taken  in  the  administration  of 
military  law  by  such  courts,  the  limits  of  punishments  and  the  proceedings  in 
the  revision  thereof,  shall  be  governed  by  the  terms  of  the  articles  of  war,  the 
National  Defense  Act  of  June  3,  1916,  and  the  amendments  thereto,  the  laws 
and  regulations  governing  the  army  of  the  United  States,  and  the  law  and  pro- 
cedure of  similar  courts  of  the  United  States  army,  except  as  otherwise  pro- 
vided in  this  title. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  272;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  Inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  311.  In  effect 
Immediately. 

§  2019. ,  WHO  MAY  APPOINT  COURTS-MARTIAL.    The  following  officers 

may  appoint  courts-martial:     (1)  The  president  of  the  United  States  or  the 

governor  of  the  state  of  California  may  appoint  general  courts-martial.     (2) 

The  commanding  officer  of  each  garrison,  fort,  post,  camp,  or  other  place,  bri- 
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gade,  regiment,  detached  battalion,  or  other  detached  command,  may  appoint 
special  courts-martial  for  his  command,  but  such  special  courts-martial  may  in 
any  case  be  appointed  by  superior  authority  when  by  the  latter  deemed  desir- 
able. (3)  The  commanding  officer  of  each  garrison,  fort,  post,  or  other  place, 
regiment  or  corps,  detached  battalion,  company,  or  other  detachment  of  the 
national  guard,  may  appoint  for  such  place  or  command  a  summary  court  to 
consist  of  one  officer  who  shall  have  power  to  administer  oaths  and  to  try  the 
enlisted  men  of  such  place  or  command,  for  breaches  of  discipline,  and  viola- 
tions of  law  governing  such  organizations. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  272;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  311.  In  effect 
immediately. 

§  2020.  POWERS  OF  COURTS-MARTIAL.  1.  General  courts-martial  shall 
have  the  power  to  impose  fines  not  exceeding  two  hundred  dollars ;  to  sentence 
to  forfeiture  of  pay  and  allowances ;  to  a  reprimand ;  to  dismissal  or  dishonor- 
able discharge  from  the  service ;  to  reduction  of  noncommissioned  officers  to  the 
ranks ;  or  any  two  or  more  of  such  punishments  may  be  combined  in  the  sen- 
tences imposed  by  such  courts. 

2.  [Special  courts-martial.]  Special  courts-martial  shall  have  the  power  to 
try  any  person  subject  to  military  law,  except  a  commissioned  officer,  for  any 
crime  or  offense  made  punishable  by  the  military  laws  of  the  United  States,  and 
such  special  courts-martial  and  [shall]  have  the  same  powers  of  punishment  as 
the  general  courts-martial,  except  that  fines  imposed  by  such  special  courts- 
martial  shall  not  exceed  one  hundred  dollars. 

3.  [Summary  courts-martial.]  Summary  courts-martial  shall  have  the  power 
to  impose  on  enlisted  men  fines  not  exceeding  twenty-five  dollars  for  any  single 
offense,  and  may  sentence  to  forfeiture  of  pay  and  allowances.  The  proceed- 
ings of  such  court  shall  be  informal,  and  the  minutes  thereof  shall  be  the  same 
as  prescribed  for  summary  courts  of  the  United  States  army. 

[Other  powers.]     All  courts-martial  [,]  including  summary  courts,  shall  also 

have  such  powers  as  are  conferred  on  them  by  the  articles  of  war,  and  shall 

have  cognizance  of  and  jurisdiction  over  all  violations  of  said  articles;  the* 

shall  also  have  power  to  sentence  to  confinement  in  lieu  of  fines  authorized  to 

be  imposed  by  such  courts,  but  such  sentences  of  confinement  shall  not  exceed 

one  day  for  each  dollar  of  fine  authorized. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  633; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  312.    In  effect  immediately. 

§  2021.  REVISION  AND  APPROVAL  OF  SENTENCE.  The  officer  appoint- 
ing  a  court-martial  must  review  the  proceedings  and  approve  or  disapprove 
the  sentence  of  such  court-martial,  and  must  direct  the  execution  of  such  sen- 
tence, or  mitigate  the  punishment,  or  may  remit  the  sentence  of  the  person  con- 
victed ;  but  no  sentence  of  dismissal  from  the  service  or  dishonorable  discharge 
shall  be  executed  until  approved  by  the  governor  of  this  state ; 

'[Appeal  to  governor.]    provided,  that  an  officer  or  enlisted  man  so  sentenced 


Ck.  II,  art.  V.]  SERVICE  CHARGES— BUBPCENAS,  ETC.  §§2022,2023 

may  within  fifteen  days  after  official  publication  of  the  action  of  the  reviewing 

officer,  appeal  to  the  governor  of  this  state  to  review  the  proceedings  and  to 

disapprove  them  or  pardon  the  offense,  in  which  case  the  officer  approving  the 

sentence  will  forward  the  proceedings  in  the  case  to  the  governor  of  this  state, 

and  the  execution  of  the  sentence  must  be  suspended  until  the  proceedings  are 

returned  with  the  decision  thereon. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  830, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  118;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  312. 
In  effect  Immediately. 

§  2022.  SERVICE  OF  CHARGES.  When  an  officer  or  enlisted  man  is  put 
in  arrest  for  the  purposes  of  trial,  a  copy  of  the  charges  and  specifications  upon 
which  he  is  to  be  tried  shall  be  delivered  to  him  or  left  at  his  last  known  place 
of  abode  or  business,  within  such  time  as  is  prescribed  by  the  laws  and  regula- 
tions governing  procedure  in  the  United  States  army  in  similar  circumstances, 
and  a  court  shall  be  ordered  for  his  trial  within  the  time  similarly  prescribed 
by  the  rules  and  regulations  of  the  United  States  army.  If  a  copy  of  the 
charges  and  specifications  be  not  served,  or  a  court  not  ordered  within  the  time 
herein  limited,  the  arrest  shall  cease,  but  such  charges  and  specifications  may  be 
served,  a  court  ordered,  and  the  officer  or  enlisted  man  be  brought  to  trial 
after  such  release  from  arrest  within  the  time  prescribed  by  the  rules  and  regu- 
lations of  the  United  States  army  in  similar  circumstances.  The  appearance 
of  the  accused,  without  objection  and  pleading  to  the  charges,  shall  be  deemed 
a  waiver  of  any  defect  or  irregularity  of  such  service  of  any  of  the  papers  men- 
tioned in  this  section. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  313.  In  effect 
immediately. 

§2023.  SUBPCENAS,  ATTACHMENTS,  COMMISSIONS.  Each  military 
court  shall  have  the  same  power  to  compel  by  subpoena,  by  subpoena  duces 
tecum,  and  by  attachment,  the  attendance  of  witnesses,  both  civilian  and  mili- 
tary, and  the  production  of  books,  papers,  and  documents,  and  to  punish  for 
contempt  a  witness  duly  subpoenaed  for  nonattendance,  or  refusal  to  be  sworn 
or  testify,  or  to  produce  books,  papers  and  documents,  as  is  possessed  by  any 
superior  court  of  this  state.  Military  courts  shall  also  have  power  to  take  by 
commission  the  testimony  of  witnesses  who  can  not  reasonably  be  produced 
at  the  trial  to  the  same  extent  as  the  superior  court  aforesaid.  Commissions 
and  subpoenas  may  be  issued  by  the  president  or  the  judge-advocate,  if  there  be 
one,  of  the  court,  both  before  and  after  being  sworn,  for  witnesses  whose 
attendance  or  testimony  before  such  court  may  be  necessary  in  behalf  of  the 
prosecution,  and  upon  application  in  behalf  of  any  person  to  be  tried  by  such 
court,  either  the  president  or  the  judge-advocate  may  direct  the  commanding 
officer  of  any  organization  to  cause  such  subpoena  to  be  served  on  any  member 
of  his  command.  A  witness  not  appearing  in  obedience  to  a  subpoena  when 
served  personally  with  a  copy  of  the  same,  and  not  having  sufficient  excuse, 
shall  forfeit  to  the  people  of  the  state  the  sum  of  twenty-five  dollars.    The  presi- 
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dent  of  each  court  shall,  from  time  to  time,  report  to  the  judge-advocate  general 

the  names  of  all  such  delinquent  witnesses,  together  with  the  names  and  places 

of  residence  of  the  persons  serving  such  subpoena,  and  a  judge-advocate  may 

sue  for  and  recover  such  penalties  in  the  name  of  the  people. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  274;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  313.  In  effect 
immediately. 

§2024.    FORM  OF  MANDATES:  EXECUTION  BY  PUBLIC  OFFICERS. 

Military  courts  are  empowered  to  issue  all  process  and  mandates,  including 
writs  and  warrants,  necessary  and  proper  to  carry  into  full  effect  the  powers 
vested  in  such  courts,  such  process  and  mandates  will  be  directed  to  the  pro- 
vost marshal,  the  sheriff  of  any  county,  and  the  constables  and  marshals  of  any 
town  or  city.  It  shall  be  the  duty  of  all  officers  to  whom  such  process  or  man- 
dates may  be  so  directed  to  execute  the  same  and  make  return  of  their  acta 
thereunder  according  to  the  requirements  of  the  same.  The  keepers  and 
wardens  of  all  city,  county  and  city  and  county  jails  shall  receive  the  bodies 
of  persons  committed  by  the  process  or  mandate  of  a  military  court  and  con- 
fine them  in  the  manner  prescribed  by  law.  Except  as  otherwise  specially  pro- 
vided in  this  chapter,  no  fees  or  charges  of  any  nature  shall  be  demanded  or 
required  to  be  paid  by  the  state,  or  any  military  court  or  member  thereof,  or 
by  the  person  executing  its  mandate  or  process,  or  to  any  public  officer  for 
receiving,  executing,  or  returning  any  such  process  or  mandate,  or  for  any 
service  in  connection  therewith,  or  for  receiving  or  confining  the  person  in  jail 
or  custody  thereunder. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  274;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  314.  In  effect 
Immediately. 

§2025.  COMMITMENTS  FOB  DISORDERLY  CONDUCT.  Any  person 
who  shall  be  guilty  of  disorderly,  contemptuous,  or  insolent  behavior  in,  or  use 
insulting  or  contemptuous  or  indecorous  language  or  expressions  to,  or  before, 
any  military  court,  or  any  member  of  such  court  in  open  court,  tending  to  inter- 
rupt its  proceedings  or  to  impair  the  respect  due  to  its  authority*  or  who  shall 
commit  any  breach  of  the  peace  or  make  any  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings,  may  be  committed  by  warrant  under  the 
hand  of  the  president  of  the  court  to  the  jail  of  the  city,  county,  or  city  and 
county  in  which  said  court  shall  sit,  there  to  be  confined  for  a  period  of  time 
not  to  exceed  three  days. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  275. 
In  effect  immediately. 

§2026.    FINES  [AND  PENALTIES].  HOW  COLLECTED.    For  the  pnr 

pose  of  collecting  fines  or  penalties,  imposed  by  a  court-martial,  the  president 
of  any  such  general  or  special  court-martial  and  the  summary  court  officer  ot 
any  such  summary  court  must  make  a  list  of  all  such  fines  and  penalties,  and  of 
the  persons  against  whom  they  have  been  imposed,  and  must  thereafter  issue  • 
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warrant  under  his  hand,  directed  to  any  sheriff  or  constable  of  the  county  com- 
manding  him  to  levy  and  collect  such  fines,  together  with  the  costs,  upon  and 
out  of  the  property  of  the  person  against  whom  the  fine  or  penalty  was  imposed ; 
and  such  warrant  shall  be  executed  and  renewed  in  the  same  manner  as  execu- 
tions from  the  justices'  courts  are  executed  and  renewed.  All  fines  collected 
shall  be  paid  by  the  officer  collecting  the  same  to  the  commanding  officer  of  the 
organization  of  which  the  person  fined  is  or  was  a  member,  and  accounted  for 
by  said  commanding  officer  in  the  same  manner  as  are  other  state  funds. 

History:     Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  275;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  633; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
Q       with),  Stats,  and  Amdts.  1917,  p.  314.    In  effect  immediately. 

§2027.  FINES  AND  PENALTIES  FOB  NON-ATTENDANCE  AT  PA- 
RADES, ETC.    [Repealed.] 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  275;  repealed  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  302. 
In  effect  immediately. 

§  2028.  EXEMPTION  FROM  LIABILITY.  No  officer  by  whom  a  military 
court  is  ordered,  or  member  of  any  such  military  court,  or  officer  or  person  act- 
ing under  its  authority  or  reviewing  the  proceedings  thereof  or  enforcing  the 
process  or  sentence  thereof  shall  be  liable  civilly  or  criminally  for  any  act  done 
in  such  capacity. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276. 
In  effect  immediately. 


AETICLE  VI. 

AEMS,  UNIFOBMS,  AND  EQUIPMENT. 

1 2039.  Equipment  of  organizations. 

I  2040.  Equipment  of  commissioned  officers. 

S  2041.  Uniform  of  enlisted  men. 

§2042.  Full-dress  uniforms.     [Repealed.] 

f  2043.  Purchase  of  uniforms  and  equipment.     [Repealed.] 

f  2044.  Property  purchased  with  state  money  must  be  accounted  for  on  property  returns. 

I  2045.  Responsibility  for  public  property. 

i  2046.  Use  of  state  and  company  property. 

§2039.  EQUIPMENT  OF  ORGANIZATIONS.  All  organizations  shall  be 
provided  by  the  state  with  such  arms,  equipments,  colors,  camp  and  garrison 
equipage,  books  of  instruction  and  record,  and  other  supplies  as  may  be  neces- 
sary for  the  proper  performance  of  the  duty  required  of  them  by  this  chapter ; 
and  each  organization  shall  keep  such  property  in  proper  repair  and  in  good 
condition. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276. 
In  effect  immediately. 

As  to  furnishing;  arm  for  the  use  of  mill-       (Stats.  1871-2,  p.  121),  1  Henning's  General 
tary  academies,  see  Act  February   20,  1872       Laws,  3d  ed.,  p.  1726. 
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§  2040.  EQUIPMENT  OF  COMMISSIONED  OFFICERS.  Every  commis- 
sioned officer  shall  provide  himself  with  arms,  uniforms,  and  equipments  pre- 
scribed and  approved  by  the  commander-in-chief. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276. 
In  effect  immediately. 

§  2041.     UNIFORM  OF  ENLISTED  MEN.    Every  enlisted  man  who  enters 

the  service  of  the  state  shall  be  furnished  by  the  state  with  a  service  and  dress 

uniform  corresponding  in  make  and  general  appearance  to  the  service  and 

dress  uniform  of  the  United  States  army. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276. 
In  effect  Immediately.  A 

§2042.    FULL-DRESS  UNIFORMS.    [Repealed.] 

History:  Enacted  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  276; 
repealed  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  325.  In  effect  from 
March  13,  1909. 

§2043.    PURCHASE  OF  UNIFORMS  AND  EQUIPMENTS.    [Repealed.] 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276; 
repealed  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  325.  In  effect  from 
and  after  March  13,  1909. 

§2044.  PROPERTY  PURCHASED  WITH  STATE  MONEY  MUST  BE 
ACCOUNTED  FOR  ON  PROPERTY  RETURNS.  All  military  property  pur- 
chased out  of  the  moneys  allowed  by  the  state  shall  be  held  to  be  the  property 
of  the  state,  and  must  be  enumerated  on  the  property  returns  next  following 
its  purchase. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  276; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  830,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  118. 

§  2045.  RESPONSIBILITY  FOR  PUBLIC  PROPERTY.  Every  officer  and 
enlisted  man  to  whom  property  of  the  state  or  the  United  States  has  been  issued 
shall  be  personally  responsible  to  the  state  for  such  property,  and  no  one  shall 
be  relieved  from  such  responsibility  except  it  be  shown  to  the  satisfaction  of 
the  commander-in-chief  that  the  loss  or  destruction  of  such  property  was 
unavoidable  and  in  no  way  the  fault  of  the  person  responsible  for  the  same;  in 
all  other  cases  the  value  of  the  property  lost  or  destroyed  shall  be  charged 
against  the  person  at  fault  or  to  the  organization  to  which  it  had  been  issued, 
and  such  person  or  organization,  if  not  relieved  from  such  charge  by  the 
commander-in-chief,  shall  pay  the  value  of  such  property  to  the  adjutant- 
general,  and  if  the  latter  so  demands  the  commanding  officer  of  the  organization 
to  which  such  property  was  issued  shall  pay  the  value  thereof  to  the  adjutant- 
general  from  the  quarterly  allowance  to  such  organization.  If  such  property 
belongs  to  the  United  States  the  value  thereof  so  recovered  shall  be  paid  to  the 
United  States  to  cover  the  loss  or  destruction  thereof,  but  if  it  be  state  property 
the  value  so  recovered  shall  be  applied  by  the  adjutant-general  for  military 
purposes.  The  value  of  lost  or  destroyed  property  and  the  person  or  organiza- 
tion to  be  charged  therewith  shall  be  determined  by  the  usual  method  of  survey. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  277; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  831,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  119. 
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§2046.  USE  OF  STATE  AND  COMPANY  PROPERTY.  1.  No  soldier  shall 
wear  or  use,  except  when  on  military  duty,  or  by  special  permission  of  his  com- 
manding officer,  any  uniform  or  other  article  of  military  property  belongi&g 
to  the  state,  or  to  the  company  of  which  he  is  a  member. 

2.  No  officer  in  charge  of  public  property  for  military  use  shall  transfer  any 

portion  thereof,  either  .as  a  loan  or  permanently,  without  the  authority  of  the 

commander-in-chief. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  277. 
In  effect  immediately. 


ARTICLE  VIL 

PAY  AND  ALLOWANCE. 

I  2076.  Pay  of  officers  while  on  active  duty. 

§  2077.  Pay  of  officer  detailed  on  special  duty.     [Traveling  expenses.] 

I  2078.  Allowance  for  officers. 

1 2079.  Allowance  for  military  organizations — Military  fund.     [Salaries  of  officers.] 

|  2080.  Annual  allowance  to  companies. 

|  2081.  Bonds  of  officers — Captain  ex-officio  company  treasurer. 

I  2082.  Transportation  of  arms. 

$  2083.  Adjutant-general  to  audit  claims. 

$  2084.  Duties  of  controller  and  treasurer. 

(  2085.  Claims  exempt  from  board  of  control 

|  2086.  Salaries,  adjutant-general 's  department. 

§  2076.  PAT  OP  OPPI0EBS  WHILE  ON  ACTIVE  DUTY.  Officers  while 
on  active  duty  in  the  service  of  the  state  shall  receive  the  same  pay  and  allow- 
ance as  officers  of  similar  grade  in  the  United  States  army  and  United  States 
navy.  Enlisted  men  while  on  active  duty  in  the  service  of  the  state  shall  re- 
ceive two  dollars  per  day ;  provided,  that  no  pay  shall  be  allowed  to  any  officer 
or  enlisted  man  when  on  duty  in  any  state  camp  mentioned  in  section  two 
thousand  and  five  of  the  Political  Code  of  the  state  of  California ;  and  in  any 
camp  held  in  pursuance  of  orders  from  the  commander-in-chief  there  shall  be 
allowed  for  each  mounted  officer  and  enlisted  man  one  dollar  and  fifty  cents 
per  day  for  the  horse  necessarily  used  by  him  at  such  camp ;  provided,  further, 
that  all  enlisted  men  in  attendance  at  joint-maneuver  camps  of  the  national 
guard  and  United  States  army  and  all  enlisted  men  of  the  naval  militia  while 
on  an  annual  cruise  of  instruction  in  pursuance  of  the  orders  of  the  commander- 
in-chief  shall  receive  one  dollar  per  day  in  excess  of  the  government  pay  per 
day  at  such  camp  or  for  such  cruise  of  instruction ;  provided,  that  the  time  for 
which  pay  is  allowed  naval  militia  men  on  such  cruise  shall  not  exceed  fifteen 
days  in  any  one  year ;  and  provided,  further,  that  officers  of  the  national  guard 
on  duty  in  the  adjutant-general's  department  when  called  into  active  service  by 
competent  authority  shall  receive  the  same  pay  and  allowance  as  officers  of 
similar  grade  of  the  United  States  army.  In  case  the  legislature  does  not 
appropriate  sufficient  money  to  pay  one  dollar  per  day  to  each  enlisted  man 
participating  in  joint  maneuvers  or  cruises  for  instruction,  then  the  money 
actually  appropriated  shall  be  apportioned  among,  and  paid  pro  rata,  to  the 
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enlisted  men  participating,  upon  estimate  made  by  the  adjutant-general  in 

advance  of  such  apportionment  and  payment. 

•  History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  277; 

amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  634;  June  16,  1913, 
Stats,  and  Amdts.  1913,  p.  1114.    In  effect  August  10,  1913. 

§2077.  PAY  OF  OFFICER  DETAILED  ON  SPECIAL  DUTY.  [TRAVEL 
ING  EXPENSES.]  Whenever  an  officer  of  the  national  guard  is  detailed  for 
special  duty  in  any  matter  relating  to  the  national  guard,  by  order  of  the 
commander-in-chief,  or  by  order  of  the  brigade,  regimental,  battalion  or  squad- 
ron commander,  on  approval  of  the  commander-in-chief,  he  shall  be  allowed 
three  dollars  per  day  and  actual  traveling  expenses.  An  enlisted  man  similarly 
detailed  shall  be  allowed  two  dollars  per  day  and  actual  traveling  expenses. 
Whenever  an  officer  of  the  United  States  army  or  navy,  detailed  by  the  war  or 
navy  department  for  service  with  the  national  guard  of  California,  is  detailed 
by  the  commander-in-chief  of  this  state  for  special  duty  involving  travel  not 
specially  directed  by  the  war  or  navy  department,  said  officer  shall  be  allowed 
his  actual  traveling  expenses,  but  no  per  diem. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  277; 
amended  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1115.  In  effect 
August  10,  1913. 

§  2078.  ALLOWANCE  FOR  OFFICERS.  All  officers  shall  receive  at  the 
conclusion  of  each  fiscal  year  the  sum  of  twenty-five  dollars  to  assist  in  uniform- 
ing and  equipping  themselves ;  provided,  they  have  served  as  such  the  entire 
twelve  months  comprising  such  fiscal  year,  and  if  not,  then  such  proportion  of 
said  sum  as  the  time  served  bears  to  said  year ;  provided,  further,  that  personal 
aids-de-camp  of  the  commander-in-chief  shall  not  receive  such  allowance  except 
those  detailed  from  the  active  list. 

[Repealing  clause.]    Sec.  15.  All  acts  and  parts  of  acts  in  conflict  with  this 

act  are  hereby  repealed. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  278; 
amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  634;  March  9. 
1911,  Stats,  and  Amdts.  1911,  p.  330.    In  effect  immediately. 

§2079.  ALLOWANCES  FOR  MILITARY  ORGANIZATIONS.  MILITARY 
FUND.  {SALARIES  OF  OFFICERS.]  There  must  be  audited  and  allowed 
by  the  adjutant-general  and  paid  out  of  the  appropriation  for  military  purposes, 
upon  the  warrant  of  the  state  controller  to  the  commanding  officer  of  each 
infantry,  coast  artillery,  engineer,  field  hospital,  ambulance  company,  and  the 
headquarters  company  of  each  regiment  of  infantry,  and  each  division  and 
marine  company  of  the  naval  militia,  except  the  engineer  division  of  the  naval 
militia,  the  sum  of  one  hundred  fifty  dollars  per  month;  to  the  commanding 
officer  of  each  machine  gun  company,  signal  company,  troop  of  cavalry,  battery 
of  field  artillery,  supply  company,  and  the  engineer  divisions  of  the  naval 
militia,  the  sum  of  two  hundred  dollars  per  month ;  to  each  supply  company  of 
separate  battalions  and  squadrons  the  sum  of  seventy-five  dollars  per  month; 
the  sum  so  paid  to  be  used  for  armory  rent,  care  of  arms,  and  proper  incidental 
expenses  of  the  company,  troop,  battery,  field  hospital,  or  division.   There  shall 
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be  audited,  allowed,  and  paid  out  of  the  same  appropriation  to  the  commanding 
officer  of  each  brigade  the  sum  of  two  hundred  dollars  per  month ;  to  the  com- 
manding officer  of  the  naval  militia  the  sum  of  two  hundred  dollars  per  month ; 
to  the  commanding  officer  of  each  regiment  of  infantry,  and  to  the  commanding 
officer  of  each  unit  of  coast  artillery  corresponding  to  a  regiment  of  infantry, 
two  hundred  dollars  per  month;  to  the  commanding  officer  of  each  separate 
battalion  of  field  artillery,  naval  militia,  engineer  troops  and  squadron  of 
cavalry,  the  sum  of  fifty  dollars  per  month,  and  to  the  commanding  officer  of 
each  separate  fort  command,  coast  artillery,  the  sum  of  twenty-five  dollars  per 
month ;  the  sums  so  paid  to  be  used  for  rent  of  headquarters,  clerical  expenses, 
stationery,  printing,  postage  and  proper  incidental  expenses  of  the  commanding 
officer  of  the  organization  for  which  said  sums  are  audited,  allowed  and  paid. 
There  shall  be  audited,  allowed  and  paid  to  the  commanding  officer  of  the  naval 
militia,  the  adjutant  of  each  regiment  of  infantry  and  coast  artillery,  which 
shall  have  attached  to  it  a  uniformed  and  organized  band  of  not  less  than 
twenty-five  men,  the  sum  of  seventy-five  dollars  per  month  for  jsuch  band ;  to 
the  chief  surgeon  the  sum  of  fifty  dollars  per  month  for  rent  and  proper  inci- 
dental expenses;  and  to  the  adjutant-general  [the]  sum  of  fifteen  thousand 
dollars  per  annum,  to  be  expended  by  him  in  promoting  target  practice.  There 
must  be  audited  and  allowed  by  the  adjutant-general,  and  paid  out  of  the 
appropriation  for  military  purposes,  to  the  medical  officer  in  charge  of  each 
detachment  of  the  medical  department  on  duty  with  each  regiment  of  infantry, 
coast  artillery,  the  naval  militia,  separate  battalions  and  squadrons,  the  sum 
of  fifty  dollars  per  month  for  rent  and  proper  incidental  expenses  of  such 
detachments,  and  to  the  medical  officer  in  charge  of  detachment  of  the  medical 
corps  attached  to  each  separate  fort  command,  coast  artillery  the  sum  of  ten 
dollars  per  month  for  proper  incidental  expenses.  No  claim  shall  be  allowed 
under  the  provisions  of  this  section  except  upon  demand  made  quarterly  in 
duplicate,  signed  and  sworn  to  by  the  officer  claiming  the  same  before  any  offi- 
cer of  the  national  guard,  or  notary  public,  and  forwarded  through  the  head- 
quarters of  the  regiment,  coast  artillery  corps,  separate  battalion,  or  separate 
squadron,  or  naval  militia,  with  the  approval  of  each  commanding  officer 
through  whose  headquarters  they  are  required  to  pass,  direct  to  the  adjutant- 
general;  provided,  that  the  adjutant-general  may  make  expenditures  at  any 
time  for  the  promotion  of  target  practice,  out  of  the  appropriation  for  that  pur- 
pose  herein  provided  for.         • 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  278;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  831, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  119;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  634;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  330; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1115;  May  20,  1915,  Stats, 
and  Amdts.  1915,  p.  675;  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  314.  In  effect 
immediately. 

Am  to  aseertalnln*  expense  of  mastering*       Act  March  8,  1899,  Stats.  1899,  p.  80,  3  Hen- 
aatleaal  guard  Into  United  State*  army,  see       ning's  General  Laws,  3d  ed.,  p.  2182. 

§  2080.    ANNUAL  ALLOWANCE  TO  COMPANIES.    The  sum  of  two  hun- 
dred and  fifty  dollars  shall  be  audited  by  the  adjutant-general  and  annually 
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paid  out  of  the  appropriation  for  military  purposes,  to  each  company,  troop, 
battery,  field  hospital  and  ambulance  company  of  the  national  guard  and  to 
each  division  and  marine  company  of  the  naval  militia.  The  amount  so  audited 
and  allowed  shall  be  paid  to  the  commanding  officers  of  such  organizations  for 
the  use  thereof. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279; 
amended  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  331;  June  16,  1913, 
Stats,  and  Amdts.  1913,  p.  1116;  May  20,  1915,  Stats,  and  Amdts.  1915,  p. 
687.    In  effect  August  8,  1915. 

§2081.  BONDS  OF  OFFICERS.  CAPTAIN  EX  OFFICIO  COMPANY 
TREASURER.  All  officers  of  the  national  guard  and  naval  militia  of  Califor- 
nia must  give  such  bonds  and  security  as  may  be  required  and  within  the  time 
prescribed  by  the  adjutant-general  to  secure  the  state  for  loss  on  account  of  the 
misuse  or  misapplication  of  any  state  or  company  property  or  funds,  or  prop- 
erty of  the  United  States  in  use  by  the  state.  Said  bonds  must  be  conditioned 
upon  the  faithful  performance  of  all  duties,  and  accounting  for  all  property  and 
moneys,  including  company  funds,  of  which  the  commanding  officer,  who  is 
ex-officio  treasurer,  shall  be  custodian.  Where  a  bonding  company  is  required 
or  given  as  surety,  the  cost  of  bonds  may  be  paid  from  the  state  allowance  to 
commanding  officers ;  provided,  that  the  premium  on  the  bond  required  to  be 
furnished  by  any  officer  of  the  national  guard  or  naval  militia  of  California 
detailed  or  appointed  to  disburse  United  States  funds  may  be  paid  to  such 
officer  upon  proper  claim  from  such  military  fund  as  the  adjutant-general  may 
direct. 

The  amounts  of  such  bonds  shall  be  as  follows :  The  adjutant-general  in  the 
sum  of  ten  thousand  dollars,  brigade  quartermaster  in  the  sum  of  two  thousand 
dollars,  regimental  quartermaster  in  the  sum  of  two  thousand  dollars,  battalion 
quartermaster  in  the  sum  of  one  thousand  dollars,  the  chief  of  coast  artillery, 
commanding  officers  of  regiments,  naval  militia,  unattached  battalions  and 
squadrons,  in  the  sum  of  one  thousand  dollars,  commanding  officers  of  com- 
panies, troops,  batteries,  and  divisions  of  the  naval  militia  in  the  sum  of  two 
thousand  dollars ;  all  other  officers  in  the  sum  of  five  hundred  dollars. 

[Responsibility  for  shortages.}  Any  officer  who  is  accountable  for  any  state, 
or  company  funds  or  property  who  fails  or  neglects  to  deliver  over  such  funds 
or  property  to  the  person  designated  by  proper  authority  to  relieve  such  officer, 
shall  be  held  responsible  and  shall  be  charged  w^th  all  shortages  both  of  funds 
and  property  not  covered  by  the  receipt  obtained  by  such  officer  from  the  person 
to  whom  he  shall  have  delivered  over  such  property.  Quartermasters  shall  be 
held  accountable  and  responsible  for  all  property  issued  to  the  headquarters  to 
which  they  are  attached,  or  with  which  they  are  on  duty. 

[Deposit  of  moneys.]  All  moneys,  including  company  funds,  of  which  the 
commanding  officer  is  the  custodian,  shall  be  deposited  in  a  United  States 
national  bank  or  a  responsible  bank  duly  incorporated  under  and  by  virtue  of 
the  laws  of  the  state  of  California. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  832,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  120;  March  22,  1909,  Stats,  and  Amdts.  1909, 
p.  636;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  674.  In  effect  August 
8,  1915. 
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§  2082.  TRANSPORTATION  OF  ARMS.  The  'transportation  of  arms, 
equipments,  and  military  stores  issued  to  troops  or  received  by  the  state,  and 
all  other  military  transportation,  must  be  contracted  for  by  the  adjutant- 
general,  under  the  direction  of  the  commander-in-chief ;  and  vouchers  for  such 
transportation,  whenapproved  by  the  adjutant-general,  must  be  paid  from  the 
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appropriation  for  military  purposes,  on  the  warrant  of  the  state  controller. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279. 
In  effect  immediately. 

§2083.  ADJUTANT-GENERAL  TO  AUDIT  CLAIMS.  The  adjutant-gen- 
eral must  audit  and  allow  all  proper  claims  against  the  military  fund  incurred 
by  troops  in  the  service  of  this  state  and  by  officers  attached  to  the  same. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279. 
In  effect  immediately. 

§2084.    DITTIES  OF  CONTROLLER  AND  TREASURER.    The  controller 

of  the  state  must  draw  his  warrants  for  any  amount  approved  and  allowed  as 

provided  in  this  title,  and  the  treasurer  of  the  state  must  pay  the  same  out  of 

the  appropriation  for  military  purposes,  if  not  otherwise  provided. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279. 
In  effect  immediately. 

§2086.  CLAIMS  EXEMPT  FROM  BOARD  OF  CONTROL.  Claims  audited 
and  allowed  as  provided  in  this  chapter  are  exempt  from  the  provision  of  arti- 
cle eighteen  of  the  Political  Code. 

[Repealing  clause.]    Sec.  15.  All  acts  and  parts  of  acts  in  conflict  with  this 

act  are  hereby  repealed. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  279; 
amended  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  331.  In  effect 
immediately. 

As  im  governor  as  chairman  of  board  of  examiners,  see,  ante,  fi  654  and  note. 


§2086.  SALARIES,  ADJUTANT- GENERAL'S  DEPARTMENT.  There 
shall  be  allowed  and  paid  out  of  the  general  fund  in  the  state  treasury  to 
officers,  clerks  and  other  employees  in  the  adjutant-general's  department,  the 
following  salaries  payable  monthly :  To  the  brigadier-general  of  the  adjutant- 
general's  department  (the  adjutant-general)  a  sum  not  to  exceed  five  thousand 
dollars  per  annum  to  be  fixed  by  the  governor ;  to  the  lieutenant-colonel  of  the 
adjutant-general's  department,  three  thousand  dollars  per  annum;  to  the 
chief  clerk,  one  thousand  nine  hundred  dollars  per  annum;  three  clerks,  one 
thousand  seven  hundred  dollars  per  annum  each ;  one  stenographer  and  clerk, 
one  thousand  five  hundred  dollars  per  annum;  one  military  storekeeper,  one 
thousand  two  hundred  dollars  per  annum;  one  assistant  military  storekeeper 
and  porter,  nine  hundred  dollars  per  annum. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  279;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  636; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  676;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  316.    In  effect  immediately. 
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ARTICLE  Vm. 

PRIVILEGES,  PROHIBITIONS,  ETC. 

|  2093.  Exemption  from  arrest. 

|  2094.  Right  of  way — Freedom  from  interference.     A 

|  2095.  Trespassers  and  disturbers  to  be  placed  in  arrest. 

|  2096.  Bands. 

§  2097.  Decorations  and  medals. 

|  2098.  Exemptions,  etc. 

I  2099.  Casualties  in  the  national  guard — Compensation  for. 

§  2100.  By-laws. 

|  2101.  Fines. 

{  2102.  Honorary  members. 

f  2103.  Rules  and  regulations. 

f  2104.  Custom  and  usage  of  the  United  States  army. 

f  2105.  Colors. 

|  2106.  Oaths.    [No  charge  for  administering.] 

{  2107.  Armories  and  arsenals. 

§  2093.  EXEMPTION  FROM  ARREST.  No  person  belonging  to  the  mili- 
tary forces  is  subject  to  arrest  on  civil  process  while  going  to,  remaining  at,  or 
returning  from,  any  place  at  which  he  may  be  required  to  attend  for  military 

duty. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  280. 
In  effect  immediately. 

§2004.    RIGHT  OF  WAY.     FREEDOM  FROM  INTERFERENCE.    The 

commanding  officer  of  any  portion  of  the  active  militia  parading  or  performing 
any  military  duty  in  any  street  or  highway  may  require  any  or  all  persons  in 
such  street  or  highway  to  yield  the  right  of  way  to  such  militia ;  provided,  the 
carriage  of  United  States  mail,  the*  legitimate  functions  of  the  police,  and  the 
progress  and  operations  of  the  hospital  ambulances  and  fire  engines  and  fire 
departments,  and  apparatus  of  the  insurance  patrol  shall  not  be  interfered  with 
thereby.  All  others  who  shall  hinder,  delay  or  obstruct  any  portion  of  the 
active  militia  whenever  parading  or  performing  any  military  duty,  or  who 
shall  attempt  so  to  do,  shall  be  guilty  of  a  misdemeanor. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  280. 
In  effect  Immediately. 

§  2005.    TRESPASSERS  AND  DISTURBERS  TO  BE  PLACED  IN  ARREST. 

The  commanding  officer  upon  any  occasion  of  duty  may  place  in  arrest  during 
the  continuance  thereof  any  person  who  shall  trespass  upon  the  camp-ground, 
parade-ground,  armory,  or  other  place,  or  molest  the  orderly  discharge  of  duty 
by  those  under  arms,  or  shall  disturb  or  prevent  the  passage  of  troops  going  to 
or  returning  from  any  duty. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  280. 
In  effect  immediately. 

§  2006.  BANDS.  When  bands  of  music  have  not  been  organized  for  any 
regiment  or  battalion  in  the  manner  provided  in  the  regulations  of  the  army 
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of  the  United  States,  such  regiment  or  battalion,  through  its  commanding  offi- 
cer, may  hire  the  services  of  any  band  of  musicians ;  and  the  persons  so  em- 
ployed are,  during  the  term  of  their  engagement,  subject  to  the  same  laws  and 
regulations  that  govern  the  military  with  which  they  may  serve. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  280. 
In  effect  immediately. 

§2097.  DECORATIONS  AND  MEDALS.  The  insignia  of  the  Veterans  of 
the  Mexican  War,  the  Military  Order  of  the  Loyal  Legion,  the  Grand  Army  of 
the  Republic,  the  United  Spanish  War  Veterans,  and  of  the  armies  or  army 
corps,  indicating  actual  services  in  the  field,  medals  presented  by  the  United 
States,  and  state,  or  by  the  Native  Sons  of  the  Golden  West,  indicating  service 
in  the  Spanish-American  War,  and  badges  indicating  long  and  faithful  service 
in  the  national  guard  of  this  and  other  states,  and  state  decorations  for  marks- 
manship, may  be  worn  by  officers  and  men  of  the  national  guard  entitled  to 
them,  upon  the  breast,  in  one  line,  on  the  dress  or  full  dress  uniform  coat,  the 
top  of  the  ribbons  on  a  line  with  the  armpit,  in  the  order  named  above,  from 
right  to  left.    No  other  medals,  badges,  ribbons,  or  decorations  shall  be  worn. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  280. 
In  effect  immediately. 

« 

§2098.  EXEMPTIONS,  ETC.  1.  All  officers  and  enlisted  men  of  the 
national  guard  who  comply  with  all  military  duties,  as  provided  by  law  and 
regulations  are  entitled  to  the  following  privileges  and  exemptions,  viz.:  Ex- 
emption from  road  tax  and  head  tax  of  every  description,  except  poll  tax  pro- 
vided for  in  article  thirteen,  section  twelve,  of  the  constitution ;  exemption  from 
jury  duty,  and  service  on  any  posse  comitatus.  All  officers  and  enlisted  men 
who  have  faithfully  served  in  the  military  service  of  this  state  for  the  space  of 
seven  consecutive  years,  or  eleven  years  not  consecutive,  and  received  the  cer- 
tificate of  the  adjutant-general  certifying  the  same,  are  thereafter  exempted 
from  further  jury  duty  and  military  duty  except  in  time  of  war.  And  the 
adjutant-general  must  issue  such  certificate  of  exemption  when  it  appears  that 
the  party  applying  is  entitled  to  the  same. 

2.  Officers  and  enlisted  men  heretofore  or  hereafter  honorably  discharged  or 
mustered  out  of  the  service  by  reason  of  the  disbandment  or  consolidation  of 
any  organization,  or  by  the  provisions  of  any  act  of  the  legislature,  shall  be,  and 
the  same  are  hereby  entitled  to  all  the  privileges  and  exemptions  mentioned  in 
this  section,  upon  making  a  proper  application  therefor;  provided,  they  shall 
have  served  at  least  five  years  continuously  in  the  national  guard. 

3.  Former  members  of  the  national  guard  who  have  been  honorably  dis- 
charged for  "expiration  of  term  of  service"  or  on  account  of  "removal,"  and 
have  returned  to  the  limits  of  their  commands,  and  officers  whe  have  resigned, 
been  honorably  discharged,  or  whose  terms  have  expired,  who  re-enlist  or  re- 
enter the  national  guard  within  ninety  days  from  the  date  of  their  discharge  or 
the  expiration  of  their  terms  of  office,  will  be  given  credit  for  continuous  serv- 
ice and  the  enlistment  considered  consecutive. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  281. 
In  effect  immediately. 
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1.     Mllltla— Service  In  for  aeTen  year*.—  Aa  to  prtvilea*e«  and  exemptfoa*  of  meai- 

A  party   who    has    faithfully    served   In   or-       bera   enterlna*  the   United    States  rolaateer 

g-anized  militia  of  state  for  space  of  seven       service,  see  Act  March  21,  1899,  Stats,  and 
consecutive    years,    and    who    has    received       Amdts.  1899,  p.  158. 
from    adjutant-general    certificate    to    that 
effect,  is  exempt  from  Jury  duty. — Ex  parte 
Will,  61  Cal.  121. 

§  2099.  CASUALTIES  IN  THE  NATIONAL  GUARD.  COMPENSATION 
FOR.  In  all  cases  in  which  any  officer  or  enlisted  man  of  the  national  guard  of 
the  state  of  California  shall  be  wounded,  injured,  disabled  or  killed  while  in 
the  service  of  the  state,  such  officer  or  enlisted  man,  or  the  dependents  of  such 
officer  or  enlisted  man,  shall  be  entitled  to  receive  compensation  from  the  state 
of  California,  in  accordance  with  the  provisions  of  an  act  entitled,  "An  act  to 
promote  the  general  welfare  of  the  people  of  this  state  as  affected  by  accident 
causing  the  injury  or  death  of  employees  in  the  course  of  their  employment,  by 
creating  a  liability  on  the  part  of  employers  to  compensate  such  employees  and 
their  dependents  for  such  accidental  injury  or  death  irrespective  of  the  fault  of 
either  party,  and  providing  the  means  and  methods  of  enforcing  such  liability; 
and  creating  a  ' state  compensation  insurance  fund'  to  insure  employers  against 
such  liability  and  providing  for  its  administration  and  regulating  such  insur- 
ance by  other  insurance  carriers ;  and  requiring  safety  in  all  employments  and 
places  of  employment  in  this  state  and  providing  the  means  and  methods  of 
enforcing  such  safety ;  and  requiring  reports  of  industrial  accidents ;  and  pro- 
viding penalties  for  offenses  by  employers,  their  officers,  agents,  and  by  em- 
ployees and  other  persons  and  corporations ;  and  creating  an  industrial  accident 
commission,  providing  for  its  organization,  defining  its  powers  and  duties  and 
providing  for  a  review  of  its  orders,  decisions  and  awards ;  and  appropriating 
moneys  to  carry  out  the  provisions  of  this  act ;  and  repealing  all  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  act,"  approved  May  26,  1913. 

[Deemed  employee  of  state.  Basis  of  compensation.]  In  all  such  cases,  such 
officer  or  enlisted  man  shall  be  held  and  deemed  to  be  an  employee  of  the  state 
of  California.  The  compensation  to  be  awarded  to  any  such  officer  or  enlisted 
man,  or  to  the  dependents  of  any  such  officer  or  enlisted  man,  shall  be  ascer- 
tained, determined  and  fixed  upon  the  basis  of  his  average  income  from  all 
sources  during  the  year  immediately  preceding  the  date  of  such  injury  or  death, 
or  the  commencement  of  such  disability ;  provided,  however,  that  such  compen- 
sation shall  in  no  case  exceed  the  maximum  prescribed  in  said  act  approved 
May  26,  1913. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  281; 
amended   May  20,   1916,   Stats,  and   Amdts.   1915,   p.   693.     In    effect. 
August  8,  1915. 

§2100.  BY-LAWS.  Regimental,  battalion,  and  company  rules  of  govern- 
ment and  by-laws,  regularly  adopted  by  a  majority  of  the  elected  officers  of 
such  regiments  and  battalions,  or  members  of  companies,  and  approved  by  the 
commander-in-chief,  may  be  adopted  and  enforced  in  such  regiments,  battalions, 
and  companies,  if  they  are  not  in  conflict  with  the  laws  and  regulations  of  this 

state. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  281. 
In  effect  immediately. 
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§2101.  FINES.  All  fines  and  penalties  for  non-attendance  upon  drills, 
parades,  and  inspections,  legally  determined  and  imposed  nnder  the  provisions 
of  such  rules  and  by-laws  provided  in  section  two  thousand  one  hundred,  may 
be  collected  by  action  in  justices'  court,  in  the  name  of  the  people  of  the  state 
of  California ;  and  the  books  and  records  of  regiments,  battalions,  and  com- 
panies, and  the  proceedings  under  which  delinquents  are  fined,  are  prima  facie 
evidence  of  the  facts  therein  stated. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  281- 
282.    In  effect  immediately. 

§  2101.  HONORARY  MEMBERS.  Each  company,  troop,  or  division  of  the 
naval  militia,  may  have  not  to  exceed  twenty  honorary  members,  who  shall  pay 
fifty  dollars  per  annum  into  the  civil  fund  of  the  company,  troop,  or  division, 
and  shall  thereupon  be  entitled  to  all  exemptions  to  which  those  on  the  active 
list  are  entitled,  and  shall  not  be  required  to  drill  or  perform  any  military  duty 
by  reason  of  such  membership. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  282; 
amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  637.  In  effect  from 
and  after  March  22,  1909. 

§  2103.  RULES  AND  REGULATIONS.  The  commander-in-chief  is  hereby 
authorized  to  make  such  rules  and  regulations  as  he  may  deem  expedient,  but 
such  rules  and  regulations  shall  conform  to  this  act,  and,  as  nearly  as  practi- 
cable, to  those  governing  the  United  States  army,  and  when  promulgated  shall 
have  the  same  force  and  effect  as  the  provisions  of  this  chapter.  The  rules  and 
regulations  in  force  at  the  time  of  the  passage  of  this  chapter  shall  remain  in 
force  until  new  rules  and  regulations  are  approved  and  promulgated. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  282. 
In  effect  Immediately. 

§  2104.    CUSTOM  AND  USAGE  OF  THE  UNITED  STATES  ARMY.    All 

matters  relating  to  the  organization,  discipline  and  government  of  the  national 
guard  not  otherwise  provided  for  in  this  title  or  in  the  general  regulations 
shall  be  decided  by  the  custom  -and  usage  of  the  United  States  army  or  navy, 
respectively. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  282. 
In  effect  Immediately. 

§  2105.  COLORS.  The  colors  carried  by  organizations  of  the  national  guard 
shall  be  such  as  are  borne  by  similar  organizations  of  the  United  States  army, 
except  that  the  regimental  or  battalion  colors  may  have  thereon  the  state  coat- 
of  -arms,  instead  of  the  arms  of  the  United  States ;  and  no  military  organization 
provided  for  by  the  constitution  and  laws  of  the  state  and  receiving  state  sup- 
port shall,  while  under  arms,  either  for  ceremony  or  duty,  carry  any  device, 
banner,  or  flag  of  any  state  or  nation,  except  that  of  the  United  States,  or  the 
state  of  California. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  282; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  832,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  120. 

As  to  prohibition  to  military  ora?aalsa«  United  State*  or  the  state  of  California,  see 
tftenn  vBtder  arms,  against  carrying*  any  de-  Const.  1879,  art.  VIII,  f  2,  1  Henning/8  Gen- 
Tlee,    taaner,    or    lag,   except    that   of   the       eral  Laws,   3d  ed.,  p.  lvi. 
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§  2106.  OATHS.  [No  charge  for  administering.]  Oaths  required  in  any 
matter  connected  with  the  military  service  may  be  administered  and  certified 
by  any  duly  commissioned  officer  of  the  national  guard  of  California,  or  other 
officer  authorized  to  administer  oaths  under  the  laws  of  the  state  of  California, 
and  no  charge  shall  be  made  for  the  same. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  282; 
amended  June  16,  1913,  Stats,  and  Amdts.  1918,  p.  1116.  In  effect 
August  10,  1913. 

§  2107.  ARMORIES  AND  ARSENALS.  The  adjutant-general  shall  have 
control  of  all  armories  and  arsenals  built  by  the  state,  or  that  may  come  into 
possession  of  the  state,  or  any  building  or  buildings  that  may  be  erected,  pur- 
chased, leased  or  provided  by  any  town,  city,  county,  or  city  and  county,  for 
armory  or  arsenal  purposes  pursuant  to  any  legislative  act.  It  shall  be  the 
duty  of  the  adjutant-general,  under  direction  of  the  governor,  to  make  and 
enforce  regulations  for  the  government  and  control  of  such  armories,  arsenals 
and  buildings,  and  where  appropriations  have  been  made  therefor,  to  advertise 
for  and  receive  bids  for  the  construction  of  armories,  or  arsenals,  to  enter  into 
contract  for  the  construction  and  completion  thereof,  to  contract  for  and  pur- 
chase the  furnishings  therefor,  and  to  purchase  and  lease  real  estate  for  the 
purpose  of  erecting  armories  or  arsenals  thereon ;  provided,  that  it  shall  be  the 
duty  of  the  state  engineer  to  furnish  the  plans,  estimates  and  specifications  for 
all  armories  and  arsenals,  and  to  superintend  the  erection  and  construction  of 
such  buildings. 

History:  Enactment,  relating  to  armory  board,  approved  March  19, 
1909,  Stats,  and  Amdts.  1909,  p.  452;  amended  May  20,  1915,  Stats* 
and  Amdts.  1915,  p.  676;  present  act  approved  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  316.    In  effect  immediately. 


ARTICLE  IX. 

NAVAL  MILITIA. 

f  2111.  Divisions  of  naval  militia. 

{  2112.  Application  of  laws,  rules  and  regulations  of  United  States  navy. 
Sec.  3.  [Placed  on  retired  list,  who  are.] 

§  2111.  DIVISIONS  OF  NAVAL  MILITIA.  The  organized  naval  militia 
of  California  shall  consist  of  suah  numbers  of  deck  and  engineer  divisions  and 
companies  of  marines  as  the  commander-in-chief  may,  from  time  to  time,  pre- 
scribe, in  conformity  with  the  requirements  of  the  navy  department.  The  naval 
militia  shall  be  located  throughout  the  coast  of  the  state  of  California  at  the 
discretion  of  the  commander-in-chief.  The  words  "division"  and  "company1* 
as  used  in  this  chapter  in  connection  with  the  naval  militia  shall  have  the  same 
meaning  and  effect  as  "company"  when  used  in  connection  with  infantry  as 
used  in  this  chapter,  and  the  word  "battalion"  as  used  in  this  chapter  in  con- 
nection with  the  naval  militia  shall  have  the  same  meaning  and  effect  as 
"battalion"  when  used  in  connection  with  infantry  as  used  in  this  chapter. 
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The  several  divisions  and  companies  of  marines  of  the  naval  militia  shall  be 
organized  into  battalions  at  the  discretion  of  the  commander-in-chief. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  282;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  833, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  120;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  637;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1118; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  678;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  Inconsistent  therewith),  Stats,  and  Amdts. 
1917,  p.  316.    In  affect  immediately. 

Am  to  establishing  a  naval  battalion  to  March  1,  1893  (Stats.  1893,  p.  62),  1  Hen- 
fee   attached    to    national    «aard,    see    Act       ningr's  General  Laws,  3d  ed.,  p.  2188. 

§2112.  APPLICATION  OF  LAWS,  RULES  AND  REGULATIONS  OF 
UNITED  STATES  NAVY.  The  numerical  strength,  rank,  titles  and  insignia  of 
rank  of  the  divisions  and  companies  of  marines  of  the  naval  militia  shall  con- 
form to  the  laws,  rules  and  regulations  of  the  United  States  navy,  and  such 
roles  and  regulations  as  may  be  prescribed  by  the  secretary  of  the  navy  for  the 
naval  militia.  The  naval  militia  shall  be  organized  into  one  or  more  naval 
brigades,  which  shall  consist  of  such  administrative  battalions  as  may  be  pre- 
scribed by  the  navy  department  for  like  number  of  divisions  in  the  United 
States  navy. 

The  officers,  chief  warrant-officers,  warrant-officers  and  enlisted  men  of  the 
naval  militia  of  California  shall  be  of  such  number  and  grades  as  may  be  pre- 
scribed by  the  commander-in-chief  and  the  same  shall  be  of  the  same  dumber 
and  grades  as  are  authorized  or  prescribed  by  the  laws  and  regulations  of  the 
United  States  for  similar  organizations  of  the  United  States  navy,  or  as  author- 
ized or  prescribed  by  said  laws  and  regulations  of  the  navy  department  for  the 
naval  militia. 

All  officers  now  serving  in  the  active  naval  militia  of  this  state,  or  who  may 
hereafter  be  commissioned  therein,  shall  hold  their  positions  until  they  shall 
have  reached  the  age  of  sixty-four  years,  unless  retired  prior  to  that  time  by 
reason  of  resignation,  disability,  or  for  cause  to  be  determined  by  a  court- 
martial  legally  convened  for  that  purpose. 

[Examination  for  commanding  officer.]  In  order  to  select  a  commanding 
officer  for  the  naval  militia  the  adjutant-general  shall  nominate  not  to  exceed 
three  officers,  not  below  the  grade  of  lieutenant-commander,  and  will  cause  such 
candidates  to  be  examined.  The  candidate  receiving  the  highest  rating  in  such 
examination  will  be  recommended  by  the  adjutant-general  to  the  governor  for 
commission. 

[Vacancies.]  When  vacancies  occur  in  the  commissioned  personnel,  the  com- 
manding officer  of  the  naval  militia  will  recommend  not  to  exceed  three  candi- 
dates to  the  adjutant-general,  who  will  cause  such  candidates  to  be  examined. 
The  candidate  receiving  the  highest  rating  in  such  examination  will  be  recom- 
mended by  the  adjutant-general  to  the  governor  for  commission. 

Chief  warrant-officers  may  be  appointed  by  the  commander-in-chief  upon  the 
recommendation  of  the  commanding  officer  of  the  naval  militia  and  shall  receive 
from  the  commander-in-chief  a  commission  in  the  same  form  as  commissioned 
officers  of  the  naval  militia. 
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Warrant-officers  may  be  appointed  by  the  adjutant-general  upon  the  recom- 
mendation of  the  commanding  officer  of  the  naval  militia  and  warrants  for 
warrant-officers  may  be  issued  by  the  adjutant-general  upon  the  recommenda- 
tion of  the  commanding  officer  of  the  naval  militia. 

Chief  petty  officers  and  petty  officers  shall  be  appointed  by  the  commanding 
officer  of  the  naval  militia,  who  shall  issue  to  such  chief  petty  officers  and  petty 
officers  a  warrant  in  proper  form. 

[Organization  in  conformity  to  United  States  laws.]  The  organization  of  the 
naval  militia  shall  conform  generally  to  the  provisions  of  the  laws  of  the  United 
States.  The  system  of  discipline  and  exercise  shall  conform  to  that  of  the  navy 
of  the  United  States  as  it  is  now  and  as  it  may  hereafter  be  prescribed  by  con- 
gress and  that  prescribed  by  the  provisions  of  the  Political  Code,  relating  to 
the  national  guard  of  California,  and  that  prescribed  by  the  secretary  of  the 
navy  for  the  guidance  of  the  naval  militia ; 

[Powers  of  commander-in-chief.]  the  commander-in-chief  shall  have  power 
to  alter,  divide,  annex,  consolidate  and  disband  the  naval  militia  or  any  portion 
thereof  whenever  in  his  judgment  the  efficiency  of  the  state  forces  will  thereby 
be  increased,  and  he  shall  have  power  to  make  such  rules  and  regulations  as 
may  be  deemed  proper  for  the  use,  government  and  instruction  of  the  naval  mili- 
tia ;  but  such  rules  and  regulations  shall  conform  to  those  governing  the  United 
States  navy  and  those  prescribed  for  the  secretary  of  the  navy  for  the  conduct 
of  the  naval  militia.  The  commander-in-chief  is  authorized  to  apply  to  the 
president  of  the  United  States  for  the  detail  of  commissioned  officers  and  petty 
officers  of  the  navy  to  act  as  inspectors  and  instructors  in  the  art  of  naval  war- 
fare. Summary  courts-martial  for  the  naval  militia  when  necessary  shall  be 
ordered  by  the  commanding  officer  of  the  naval  militia  and  general  courts- 
martial  for  the  naval  militia  when  necessary  shall  be  ordered  by  the  commander- 
in-chief  and  shall  be  organized  and  conducted  within  the  laws,  regulations  and 
usages  of  the  United  States  navy,  and  the  provisions  of  the  section  relating  to 
the  military  courts  in  this  chapter.  The  proceedings  shall  be  reviewed  and  sen- 
tence executed  as  provided  in  this  chapter. 

[Command  of  vessels  loaned  by  United  States  government.]  Vessels  loaned 
by  the  United  States  government  to  the  state  of  California  for  the  use  of  the 
naval  militia  shall  be  commanded  by  the  ranking  officer  for  line  duty  resident 
at  the  port  to  which  said  vessel  is  assigned,  and  in  the  absence  of  such  ranking 
officer  for  line  duty,  by  the  next  ranking  officer  for  line  duty. 

[When  insufficient  men  available.]  In  a  locality  where  there  are  insufficient 
men  available  to  form  an  engineer  division  and  there  already  exists  an  organ- 
ized deck  division,  men  of  the  artificer  branch  may  be  additionally  enrolled  in 
such  deck  division  with  such  ratings  as  they  may  be  qualified  to  fill,  until  such 
time  as  there  is  a  sufficient  number  of  them  to  form  a  separate  engineer  divi- 
sion, and  any  men  in  such  artificer  branch  may  be  rated  in  the  various  petty 
officers'  ratings  in  the  artificer  branch  of  the  naval  service  which  they  are 
qualified  to  fill.  In  a  locality  where  there  are  insufficient  men  available  to  form 
a  marine  company  and  there  is  already  existing  in  that  locality  a  deck  division 
of  the  naval  militia,  a  marine  section  may  be  organized  with  one  officer  and  not 
less  than  twenty  enlisted  marines. 
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§42.  '[BepeaL]  All  laws  or  parts  of  laws  in  so  far  as  they  are  not  con- 
sistent with  these  amendments  are  hereby  repealed. 

Sec.  43.  [Urgency  measure.]  Inasmuch  as  the  provisions  of  the  existing 
law  relating  to  the  national  guard  are  in  conflict  with  the  provisions  of  the 
national  defense  act,  and  the  provisions  herein  contained  are  necessary  to 
enable  the  national  guard  of  this  state  to  comply  with  the  requirements  of  Said 
national  defense  act,  and  in  view  of  the  unsettled  conditions  of  the  relations 
of  the  United  States  with  foreign  powers,  this  act  is  declared  to  be  necessary 
for  the  immediate  preservation  of  the  public  peace  and  safety  and  to  be  an 
urgency  measure  within  the  meaning  of  section  one  of  article  four  of  the  con- 
stitution. 

History:  Enactment  relating  to  organisation  of  naval  militia, 
strength,  rank,  etc.,  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p. 
283;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  833,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  121;  March  22,  1909,  Stats,  and  Amdts. 
1909,  p.  637;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  331;  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1118;  May  20,  1915,  Stats,  and  Amdts. 
1915,  p.  679;  May  10,  1917  (repealing  all  acts  and  parts  of  acts  incon- 
sistent therewith),  Stats,  and  Amdts.  1917,  p.  317.  In  effect  immedi- 
ately. 


[PLACED  ON  RETIEED  LIST,  WHO  ABE.]     Sec.  3.  All  officers  of  the 

national  guard  deprived  of  office  by  reason  of  this  act  are  hereby  placed  upon 

the  retired  list,  with  the  rank  held  by  each. 

History:     Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  284.    In  effect  Immediately. 

Editorial  Note:     As  a  question  may  arise  as  to  whether  the  above 
provision  is  "not  consistent"  with  the  act  of  1917  within  the  repealing 
clause,  particularly  as  to  individuals  theretofore  placed  upon  the  re-* 
tired  list,  the  provision  is  retained. 
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TITLE  V. 

PUBLIC  INSTITUTIONa 

Chapter  L    State  Commission  in  Lunacy,  State  Hospitals,  and  Cass,  Custody,  Apre- 

hxnsion,  Commitment  of  Insane  and  Other  Incompetent  Persons,  ||  2136- 
2222. 
la.  [No  such  chapter.] 

lb.  The  Industrial  Home  of  the  Adult  Blind,  ft  ft  2207-2207k. 
Ic.  The  Woman's  Relief  Corps  Home  or  California,  || 22 10-2210 j. 
IL    California  School  for  the  Deaf  and  Blind,  §|  2236-2282. 
Ila.  Orphan  Asylum,  1 1  2283-2290. 
HX    State  Library,  IS  2292-2305. 
IV.    Supreme  Court  Library,  ft  ft  2313-2316. 
IVa.  State  Commission  or  Horticulture,  IS  2319-23191 
1Tb.  County  Boards  or  Horticulture,  II  2322-2322 j. 
Y.    Other  Public  Institutions,  ||  2326-2328. 


[This  chapter  was  repealed  by  act  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485,  end 
a  new  Chapter  I  substituted  to  take  place  thereof,  which,  with  the  subsequent  amendments,  is 
as  follows :  All  acts  and  parts  of  acts  in  conflict  with  the  new  chapter  as  enacted  are  repealed 
by  it.    Stats,  and  Axndts.  1903,  p.  514.] 


CHAPTER  L 

STATE   COMMISSION   IN  LUNACY,   STATE    HOSPITALS,    AND   CASE,   CUSTODY, 
APPBEHENSION,  COMMITMENT  OP  INSANE  AND  OTHER 

INCOMPETENT  PEESONS. 


|  2136.  Commission  in  lunacy — Of  whom  con- 
sists. 

I  2137.  The  superintendent,  his  appointment, 
qualification,  and  salary. 

|  2138.  Office  and  meetings  of  the  commis- 
sion. 

ft  2139.    The  seal  of  the  commission. 

{  2140.     Expenses  and  salary  of  commission. 

ft  2141.    Powers  of  commission. 

ft  2142.    Duties  of  commission. 

ft  2142a.  Special  investigations  by  commission. 

§  2143.     Visits,  examinations,  and  reports. 

|  2144.  Information  to  be  furnished  to  the 
commission. 

ft  2145.     State  hospitals. 

ft  2146.     The  property  of  the  hospitals. 

ft  2147.  Managers  of  the  state  hospitals,  and 
their  appointment. 

ft  2148.  Managers,  eligibility  of,  and  causes 
of  forfeiture  of  office. 

$  2149.     Managers '  compensation. 

|  2150.    Powers  and  duties  of  the  managers. 

ft  2151.  Limitation  upon  the  powers  of  man- 
agers. 

ft  2152.     Appointment  by  board  of  managers. 

ft  2153.  The  medical  superintendent  and  his 
duties. 


ft  2153a.  Appointments  by  medical  superinten- 
dent. 

1 2153b.  Educational  director  for  home  for 
feeble-minded. 

I  2154.  Salaries  of  officers  of  [and  wages  of 
employees  of]  state  hospitals. 

§  2155.    Bemovals. 

ft  2156.    Resident  officers. 

ft  2157.  Bestrictions  on  physicians  and  medi- 
cal superintendents. 

ft  2158.    Contingent  fund,  how  used. 

ft  2159.    Duties  of  the  treasurer. 

ft  2160.     Financial  statements. 

ft  2161.  Business  manager;  his  powers  and 
duties. 

ft  2162.    Purchase  of  supplies. 

ft  2163.     Manufactures  at  the  state  hospitals. 

ft  2164.    Oaths  of  office. 

ft  2165.  Inventories  by  medical  superinten- 
dents. 

ft  2165a.  Prohibition  of  actions. 

|  2166.    Recommendations,  and  their  filing. 

|  2167.    Detention  hospitals. 

ft  2167a.  Medical  examiners. 

ft  2167b.  Psychopathic  parole  act. 

ft  2168.  Charges  of  insanity,  and  proceedings 
thereon. 
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f  2169.    Attendance  and  examination  of  wit-      §  2185b. 
nesses.  §  2185c. 

§2170.    Certificate  of  examiners. 

12171.  Order  of  commitment. 

12172.  Execution  of  the  order  of  commit-      1 2186. 

ment. 

f  2173.    Bight    to    refuse   to    receive    person      $  2187. 
committed. 

i  2174.    Jury  trial.  ft  2188. 

12175.    Costs  of  proceedings.  |  2189. 

1 2175a.  Limitations  with  respect  to  imbecile 

persons.  §  2190. 

f  2176.    Liability  of  relatives  and  guardians      5  2190a. 
of  insane  persons.  $  2191. 

1 2177.  Insane  persons  in  care  of  their  rela- 
tives or  guardians  —  Duty  of  the 
commission.  $  2192. 

$2178.    Duties  of  district  attorneys. 

I  2179.     Appointment  of  guardian.  §  2193. 

1 2180.  Fixing  amount  to  be  paid  for  sup- 
port. .     1 2194. 

I  2181.    Orders  to  be  made  for  payments  by 

guardians.  ft  2195. 

f  2181a.  Disposition  of  unclaimed  moneys  of      $  2196. 
patients.  §  2197. 

§  2182.    Suits  against  relatives. 

S  2183.    Duties  of   officers  respecting  insane 

poor.  $  2197a. 

ft  2184.    Homeopathic  treatment.  $  2198. 

1 2185.    Admissions  under  special  agreements.      §  2199. 

1 2185a.  Admission    of    insane    soldiers    and      IS  2200- 
sailors. 


Voluntary  patients  in  state  hospital. 

Arrest,  hearing  and  commitment  of 
inebriates  and  drug  habitues  [ad- 
dicts]. 

Superintendent's  duty  to  examine 
new  patients. 

Transfer  of  patients  [from  one  hos- 
pital to  another.] 

Habeas  corpus. 

State  hospitals,  discharge  of  patients 
from. 

Clothing  of  discharged  patients. 

Escaped  patients. 

State  hospitals;  commitment  of  per- 
son a  non-resident — Beturn  of  to 
state  or  country  where  he  belongs. 

Commitments  of  incompetents  other 
than  insane  persons — Procedure. 

Moneys  received  from  counties  for 
support  of  incompetents. 

Admissions  of  incompetents  by  agree- 
ment. 

Terms  of  life  tenure. 

Private  hospitals. 

Commission  in  lunacy  may  bring  ac- 
tion to  enforce  payment  of  certain 
costs. 

Interest  on  claims  against  county. 

Interpretation. 

Reservations. 
2222.     [Repealed.] 


§2136.    COMMISSION  IN  LUNACY.    OF  WHOM  CONSISTS.    There  shall 

continue  to  be  a  state  commission  in  lunacy  consisting  of  five  members,  to  wit : 

The  general  superintendent  of  the  state  hospitals,  the  secretary  of  the  state 

board  of  health,  and  the  three  members  of  the  state  board  of  examiners.    In 

the  absence  of  the  governor,  at  any  meeting  of  the  commission,  the  secretary 

of  the  state  board  of  examiners  is  authorized  to  act  in  his  place,  with  the  same 

powers  and  with  like  effect  as  the  governor  might  exercise,  if  present;  and  in 

the  like  absence  of  the  attorney-general,  the  assistant  attorney-general,  or  any 

deputy  attorney-general,  may  act  in  his  place,  with  like  authority  as  he  might 

exercise,  if  present.    All  the  members,  other  than  the  general  superintendent, 

must  serve  without  salary. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  pp.  486-487;  amended  February  26,  1909, 
Stats,  and  Amdts.  1909,  p.  56.    In  effect  from  February  26,  1909. 

§2137.  THE  SUPERINTENDENT,  HIS  APPOINTMENT,  QUALIFICA- 
TION, AND  SALABY.  The  general  superintendent  of  state  hospitals  is 
appointed  by  the  governor,  to  hold  office  for  four  years,  and  must  not  hold  any 
other  office.  He  must  be  a  reputable  physician,  and  graduate  of  an  incorpo- 
rated medical  college,  who  has  had  at  least  ten  years'  actual  practice  in  his 
profession,  and  six  years'  actual  experience  in  the  care  and  treatment  of  the 
insane,  at  least  one  year  of  which  must  have  been  in  the  state  hospitals  of  this 
state.    His  salary  shall  be  fixed  by  the  commission,  and  can  not  be  changed 
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during  his  term  of  office,  and  shall  be  paid  at  the  same  time  and  in  the  same 

manner  as  are  the  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  March  13,  1883,  Stats, 
and  Amdts.  1883.  p.  288;  March  15,  1889,  Stats,  and  Amdts.  1889,  p. 
177;  repealed  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485.  Present 
section  enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  487; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57.  In  effect 
from  February  26,  1909. 

§2138.    OFFICE  AND  MEETINGS  OP  THE  COMMISSION.    The  secretary 

of  state  must  provide  the  commission  with  a  suitably  furnished  office  in  the 

state  capitol,  in  which  it  must  hold  stated  meetings  at  least  once  in  every 

month.    It  may  hold  other  meetings  at  such  office,  or  elsewhere,  at  such  times 

as  it  may  be  deemed  necessary. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  487;  amended  February  26,  1909,  Stats,  and 
Amdts.  1909,  p.  57.     In  effect  from  February  26,  1909. 

§  2139.    THE  SEAL  OF  THE  COMMISSION.    The  commission  must  have 

and  keep  an  official  seal.     Every  process,  order,  or  other  paper  issued  or 

executed  by  the  commission,  may,  by  its  direction,  be  attested  with  its  seal  by 

the  secretary,  or  by  any  member  of  the  commission,  and  when  so  attested  must 

be  deemed  to  be  duly  executed  by  the  commission. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  487. 

§2140.  EXPENSES  AND  SALARY  OF  COMMISSION.  The  reasonable 
expenses  of  the  commission,  and  the  salaries  of  the  necessary  employees  must 
be  paid  by  the  treasurer  of  state  on  the  warrant  of  the  controller,  out  of  any 
money  appropriated  for  the  support  of  the  insane,  feeble-minded  and  other 
incompetent  persons,  pro  rata,  from  the  amount  appropriated  for  the  mainte- 
nance of  each  hospital,  or  from  the  money  appropriated  for  the  expense  or  sup- 
port of  the  commission. 

History:  Enacted  March  12,  1872T;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  45;  repealed  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  487;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57.  In 
effect  from  February  26,  1909. 

§  2141.    POWERS  OF  COMMISSION.    The  commission  has  power : 

1.  To  appoint  a  secretary  whose  term  of  office  shall  be  four  years  from  and 
after  the  date  of  his  appointment  and  to  fix  his  salary,  which  shall  not  be 
changed  during  his  term  of  office,  and  which  shall  be  paid  at  the  same  time  and 
in  the  same  manner  as  are  the  salaries  of  other  state  officers,  and  to  appoint 
such  other  employees  as  it  may  deem  necessary  and  fix  their  compensations ; 

2.  To  appoint,  by  its  order,  a  competent  person  to  examine  the  books,  papers, 
and  accounts,  and  also  into  the  general  condition  and  management  of  any 
institution  in  this  chapter  mentioned,  to  the  extent  deemed  necessary  and 
specified  in  such  order; 
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3.  To  fix  the  annual  salaries  of  the  resident  officers  and  treasurers  of  the 
state  hospitals,  which  must  be  uniform  in  all  the  state  hospitals  for  the  insane 
and  as  near  uniform  as  possible  in  all  state  hospitals,  and  to  classify  the  other 
officers  and  employees  in  grades,  and  determine  the  salaries  and  wages  to  be 
paid  in  each  grade,  which  must  be  uniform  in  all  hospitals  for  the  insane,  and 
as  near  uniform  as  possible  in  all  state  hospitals ; 

4.  To  determine  the  kind  and  character  of  all  employees  who  shall  be 
employed  at  any  state  hospital  according  to  the  needs  and  objects  of  the 
hospital ; 

5.  To  permit  any  religious  or  missionary  corporation  or  society  to  erect  a 
building  on  the  grounds  of  any  state  hospital  for  the  holding  of  religious 
services,  said  building  when  erected  to  become  the  property  of  the  state  and  to 
be  used  exclusively  for  the  benefit  of  the  inmates  and  employees  of  such  state 
hospital  and  subject  to  such  regulations  and  conditions  as  may  be  determined 
or  imposed  by  said  commission ; 

6.  To  establish  and  supervise  a  training  school  for  attendants  and  nurses  in 

any  state  hospital,  under  rules  and  regulations  of  the  commission. 

History:  Enactment  approved  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  487;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  274.    In  effect  July  27,  1917. 

§  2142.    DUTIES  OF  COMMISSION.    The  duties  of  the  commission  are : 

1.  To  take  charge  of  the  execution  of  the  laws  relating  to  the  care,  custody, 
and  treatment  of  the  insane,  feeble-minded  persons,  epileptics  and  idiots,  and 
other  incompetent  persons  as  provided  in  this  chapter ;  . 

2.  To  examine  all  public  and  private  institutions  receiving  and  caring  for 
the  insane  and  other  incompetent  persons,  and  inquire  into  their  methods  of 
government,  and  the  treatment  of  all  inmates  thereof ; 

3.  To  examine  into  the  condition  of  all  buildings,  grounds,  or  other  property 
connected  with  such  institutions,  and  into  all  matters  relating  to  their  man- 
agement. For  the  purposes  specified  in  this  subdivision,  each  commissioner  is 
entitled  to  free  access  to  the  grounds,  buildings,  and  all  books  and  papers 
relating  to  any  such  institution,  and  every  person  connected  therewith  must 
give  such  information  and  afford  such  facilities  for  any  such  examination  or 
inquiry,  as  the  commissioners  may  require ; 

4.  To  make  such  regulations  in  regard  to  the  correspondence  of  the  inmates 
in  said  institutions  in  custody  as  in  its  judgment  will  promote  their  interests, 
which  regulations  must  be  complied  with  and  enforced  by  the  proper  author- 
ities of  each  institution;  but  no  restriction  must  be  placed  upon  the  corre- 
spondence of  such  inmates  with  the  superior  judge  and  district  attorney  of  the 
county  from  which  they  were  committed  or  admitted  to  such  institutions ; 

5.  To  adopt,  for  all  hospitals,  rules  and  regulations,  books  of  record  for 
steward's  and  all  departments,  blank  forms,  both  clinical  and  otherwise,  ques- 
tions for  examination  of  employees,  and  for  examination  in  all  the  different 
branches  of  medicine  and  surgery,  and  especially  in  diseases  affecting  the  mind 
and  nervous  system,  of  all  officers  and  internes,  for  the  special  use  of  the 
hospital ; 
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during  his  term  of  office,  and  shall  be  paid  at  the  same  time  and  in  the  same 

manner  as  are  the  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  March  13,  1883,  Stats, 
and  Amdts.  1883,  p.  288;  March  15,  1889,  Stats,  and  Amdts.  1889,  p. 
177;  repealed  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  485.  Present 
section  enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  487; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57.  In  effect 
from  February  26,  1909. 

§2138.    OFFICE  AND  MEETINGS  OF  THE  COMMISSION.    The  secretary 

of  state  must  provide  the  commission  with  a  suitably  furnished  office  in  the 

state  capitol,  in  which  it  must  hold  stated  meetings  at  least  once  in  every 

month.    It  may  hold  other  meetings  at  such  office,  or  elsewhere,  at  such  times 

as  it  may  be  deemed  necessary. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  487;  amended  February  26,  1909,  Stats,  and 
Amdts.  1909,  p.  57.     In  effect  from  February  26,  1909. 

§  2139.    THE  SEAL  OF  THE  COMMISSION.    The  commission  must  have 

and  keep  an  official  seal.     Every  process,  order,  or  other  paper  issued  or 

executed  by  the  commission,  may,  by  its  direction,  be  attested  with  its  seal  by 

the  secretary,  or  by  any  member  of  the  commission,  and  when  so  attested  must 

be  deemed  to  be  duly  executed  by  the  commission. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  487. 

§2140.  EXPENSES  AND  SALARY  OF  COMMISSION.  The  reasonable 
expenses  of  the  commission,  and  the  salaries  of  the  necessary  employees  must 
be  paid  by  the  treasurer  of  state  on  the  warrant  of  the  controller,  out  of  any 
money  appropriated  for  the  support  of  the  insane,  feeble-minded  and  other 
incompetent  persons,  pro  rata,  from  the  amount  appropriated  for  the  mainte- 
nance of  each  hospital,  or  from  the  money  appropriated  for  the  expense  or  sup- 
port of  the  commission. 

History:  Enacted  March  12,  1872T;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  45;  repealed  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  485.  Present  section  enacted  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  487;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  67.  In 
effect  from  February  26,  1909. 

§  2141.    POWERS  OF  COMMISSION.    The  commission  has  power : 

1.  To  appoint  a  secretary  whose  term  of  office  shall  be  four  years  from  and 
after  the  date  of  his  appointment  and  to  fix  his  salary,  which  shall  not  be 
changed  during  his  term  of  office,  and  which  shall  be  paid  at  the  same  time  and 
in  the  same  manner  as  are  the  salaries  of  other  state  officers,  and  to  appoint 
such  other  employees  as  it  may  deem  necessary  and  fix  their  compensations; 

2.  To  appoint,  by  its  order,  a  competent  person  to  examine  the  books,  papers, 
and  accounts,  and  also  into  the  general  condition  and  management  of  any 
institution  in  this  chapter  mentioned,  to  the  extent  deemed  necessary  and 
specified  in  such  order  j 
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3.  To  fix  the  annual  salaries  of  the  resident  officers  and  treasurers  of  the 
state  hospitals,  which  must  be  uniform  in  all  the  state  hospitals  for  the  insane 
and  as  near  uniform  as  possible  in  all  state  hospitals,  and  to  classify  the  other 
officers  and  employees  in  grades,  and  determine  the  salaries  and  wages  to  be 
paid  in  each  grade,  which  must  be  uniform  in  all  hospitals  for  the  insane,  and 
as  near  uniform  as  possible  in  all  state  hospitals ; 

4.  To  determine  the  kind  and  character  of  all  employees  who  shall  be 
employed  at  any  state  hospital  according  to  the  needs  and  objects  of  the 
hospital ; 

5.  To  permit  any  religious  or  missionary  corporation  or  society  to  erect  a 
building  on  the  grounds  of  any  state  hospital  for  the  holding  of  religious 
services,  said  building  when  erected  to  become  the  property  of  the  state  and  to 
be  used  exclusively  for  the  benefit  of  the  inmates  and  employees  of  such  state 

■ 

hospital  and  subject  to  such  regulations  and  conditions  as  may  be  determined 
or  imposed  by  said  commission ; 

6.  To  establish  and  supervise  a  training  school  for  attendants  and  nurses  in 

any  state  hospital,  under  rules  and  regulations  of  the  commission. 

History:  Enactment  approved  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  487;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  274.    In  effect  July  27,  1917. 

§  2142.    DUTIES  OF  COMMISSION.    The  duties  of  the  commission  are : 

1.  To  take  charge  of  the  execution  of  the  laws  relating  to  the  care,  custody, 
and  treatment  of  the  insane,  feeble-minded  persons,  epileptics  and  idiots,  and 
other  incompetent  persons  as  provided  in  this  chapter ; 

2.  To  examine  all  public  and  private  institutions  receiving  and  caring  for 
the  insane  and  other  incompetent  persons,  and  inquire  into  their  methods  of 
government,  and  the  treatment  of  all  inmates  thereof; 

3.  To  examine  into  the  condition  of  all  buildings,  grounds,  or  other  property 
connected  with  such  institutions,  and  into  all  matters  relating  to  their  man- 
agement. For  the  purposes  specified  in  this  subdivision,  each  commissioner  is 
entitled  to  free  access  to  the  grounds,  buildings,  and  all  books  and  papers 
relating  to  any  such  institution,  and  every  person  connected  therewith  must 
give  such  information  and  afford  such  facilities  for  any  such  examination  or 
inquiry,  as  the  commissioners  may  require ; 

4.  To  make  such  regulations  in  regard  to  the  correspondence  of  the  inmates 
in  said  institutions  in  custody  as  in  its  judgment  will  promote  their  interests, 
which  regulations  must  be  complied  with  and  enforced  by  the  proper  author- 
ities of  each  institution;  but  no  restriction  must  be  placed  upon  the  corre- 
spondence of  such  inmates  with  the  superior  judge  and  district  attorney  of  the 
county  from  which  they  were  committed  or  admitted  to  such  institutions ; 

5.  To  adopt,  for  all  hospitals,  rules  and  regulations,  books  of  record  for 
steward's  and  all  departments,  blank  forms,  both  clinical  and  otherwise,  ques- 
tions for  examination  of  employees,  and  for  examination  in  all  the  different 
branches  of  medicine  and  surgery,  and  especially  in  diseases  affecting  the  mind 
and  nervous  system,  of  all  officers  and  internes,  for  the  special  use  of  the 
hospital; 
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At  the  next  regular  or  special  meeting  of  the  commission,  after  any  such  visit, 
the  visiting  commissioner,  or  commissioners,  must  report  the  result  thereof, 
with  such  recommendations  for  the  better  management  or  improvement  in  such 
institutions  as  they  may  deem  necessary.  But  such  recommendations  must  not 
be  contrary  to  the  medical  doctrines  of  the  particular  school  of  medicine 
adopted  by  such  institution. 

[Conferences.]  The  commissioners  must,  from  time  to  time,  meet  the  man- 
agers or  responsible  authorities  of  such  institutions,  or  as  many  of  the  members 
as  practicable,  in  conference,  and  consider,  in  detail,  all  questions  of  manage- 
ment and  improvement  of  the  institutions,  and  must  also  send  to  them,  in  writ- 
ing, if  approved  by  a  majority  of  the  commissioners,  such  recommendations  in 
regard  to  the  management  and  improvement  of  the  institutions  as  they  may 
deem  necessary  or  desirable.  The  times  and  places  of  such  conferences  shall 
be  designated  by  the  commission. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  490. 

§2144.    INFORMATION  TO  BE  FURNISHED  TO  THE  COMMISSION 

The  authorities  for  the  several  hospitals  must  furnish  to  the  commission  the 
facts  mentioned  in  subdivision  seven  of  section  twenty-one  hundred  and  forty- 
two  and  such  other  obtainable  facts,  as  the  commission  may  from  time  to  time 
in  the  discharge  of  its  duties  require  of  them,  with  the  opinion  of  the  super- 
intendent thereon,  if  requested. 

[Copy  of  medical  certificate.]  The  superintendent  or  other  person  in  charge 
of  a  hospital,  must,  within  ten  days  after  the  admission  of  any  person  thereto, 
cause  a  copy  of  the  medical  certificate  and  order  on  which  such  person  was 
received  and  a  list  of  all  property  and  books,  and  papers  of  value  found  in  the 
possession  of  or  belonging  to  such  persons  to  be  forwarded  to  the  office  of  the 
commission,  and  when  a  patient  or  inmate  is  discharged,  transferred  or  dies, 
such  superintendent  or  person  in  charge,  must,  within  three  days  thereafter, 
send  the  information  to  the  office  of  the  commission,  in  accordance  with  the 
form  prescribed  by  it. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  490; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  805,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  122. 

§2146.  STATE  HOSPITALS.  There  are  established  the  following  state 
hospitals,  which  are  declared  to  be  corporations : 

1.  The  Stockton  State  Hospital  at  the  city  of  Stockton,  formerly  known  as 
the  Stockton  State  Insane  Asylum  at  Stockton; 

2.  Napa  State  Hospital,  near  the  city  of  Napa,  hitherto  known  as  the  Napa 
State  Asylum  for  the  Insane  at  Napa ; 

3.  Agnews  State  Hospital,  near  the  city  of  San  Jose,  formerly  known  as  the 
State  Insane  Asylum  at  Agnew; 

4.  Mendocino  State  Hospital,  near  the  city  of  Ukiah,  hitherto  known  as  the 
Mendocino  State  Insane  Asylum  at  Ukiah; 

5.  Southern  California  State  Hospital,  near  the  city  of  San  Bernardino, 
hitherto  known  as  the  Southern  California  State  Insane  Asylum  for  the  Insane 
and  Inebriates,  San  Bernardino ; 
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6.  Norwalk  State  Hospital,  near  Norwalk,  Los  Angeles  county ; 
Said  state  hospitals  being  for  the  care  and  treatment  of  the  insane. 

7.  [Hospital  for  feeble-minded  children.]  The  California  Home  for  the  Care 
and  Training  of  Feeble-minded  Children,  at  Eldridge,  Sonoma  county,  which 
shall  hereafter  be  known  and  designated  as  the  Sonoma  State  Home ; 

The  object  of  said  home  is  such  care,  training  and  eduction  of  those  received, 
as  will  render  them  more  comfortable  and  happy  and  better  fitted  to  care  for 
and  support  themselves.  To  this  end  the  managers  must  furnish  them  with, 
such  agricultural  and  mechanical  education  as  they  may  be  capable  of  receiving 
and  all  that  the  facilities  offered  by  the  state  will  allow,  including  farm  work, 
shops,  and  the  employment  of  trade  teachers.  The  hospital  must,  on  the  con- 
ditions in  this  act  prescribed,  receive  and  care  for  feeble-minded  persons, 
imbeciles,  idiots,  and  epileptics  who  are  not  insane. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  490; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  60;  April  13, 
1915,  Stats,  and  Amdts.  1915,  p.  64.    In  effect  August  8,  1915. 

As  to  artafcliahmeat  of  state  hospitals,  for  As    to    laaaae    asylums,    see    1    Henning*'a 

the  eare  of  lasaae  eoaTiets,  see  Stats.  1906,       General  Laws,  3d  ed.,  pp.  1118,  et  aeq, 
pp.  2-9,  2  Henninff's  General  Laws,   3d  ed., 
p.  2331. 

§  2146.  THE  PROPERTY  OF  THE  HOSPITALS.  Each  of  the  corporations 
mentioned  in  the  preceding  section  may  acquire  and  hold  in  its  corporate  name 
ty  gift,  grant,  devise  or  bequest [,]  property  to  be  applied  to  the  maintenance  of 
the  inmates  of  the  hospital  and  for  the  general  use  of  the  corporation.  All  lands 
necessary  for  the  use  of  state  hospitals  must  be  acquired  by  condemnation  as 
laz-ds  for  other  public  uses  are  acquired,  except  those  acquired  by  gift,  devise 
or  purchase,  and  the  terms  of  every  purchase  must  be  approved  by  the  com- 
mission. No  public  street  or  road  for  railway  or  other  purposes,  except  for 
hospital  use,  must  be  opened  through  the  lands  of  any  state  hospital,  unless  the 
legislature  by  special  enactment  consents  thereto. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  491; 
amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  805,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  123. 

§2147.  MANAGERS  OF  THE  STATE  HOSPITALS,  AND  THEIR 
APPOINTMENT.  Each  hospital  has  a  board  of  five  managers  or  trustees 
appointed  by  the  governor,  each  of  whom  holds  office  for  the  term  of  four  years 
from  and  after  his  appointment,  and  the  terms  of  not  more  than  two  must 
expire  in  any  one  year.  Such  trustees  or  managers  shall  hereafter  be  termed 
managers.  If  a  vacancy  occurs  otherwise  than  by  the  expiration  of  a  term,  it 
must  be  filled  by  appointment  for  the  unexpired  term.  Any  manager  is  subject 
to  removal  by  the  governor,  upon  good  cause  shown  and  opportunity  to  be 
heard.  The  managers  or  trustees  of  each  hospital  now  in  office  shall  continue 
in  office  during  the  terms  for  which  they  were  appointed. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  491. 

§2148.  MANAGERS,  ELIGIBILITY  OF,  AND  CAUSES  OF  FORFEI- 
TURE OF  OFFICE.  No  person  is  eligible  to  the  office  of  manager,  who  is  a 
member  of  the  legislature  or  an  elective  state  officer,  and  if  he  becomes  such 
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after  his  appointment  his  office  is  thereby  vacated.  If  any  manager  fails  for 
three  months  to  attend  the  regular  meetings  of  the  board,  unless  he  is  ill  or 
absent  from  the  state,  his  office  becomes  vacant,  and  the  board,  by  resolution, 
must  so  declare,  and  must  forthwith  transmit  a  certified  copy  of  such  resolution 
to  the  governor. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  491. 

§2149.  MANAGERS'  COMPENSATION.  The  managers  are  entitled  to 
ten  dollars  per  day  for  their  attendance  at  meetings  of  the  board,  and  while 
in  the  actual  service  of  the  state,  and  to  their  necessary  traveling  expenses, 
to  be  paid  as  are  other  current  expenses  of  the  hospital ;  provided,  that  no 
manager  shall  receive  more  than  two  hundred  and  forty  dollars,  exclusive  of 
traveling  expenses,  in  any  one  year. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  492. 

§  2150.  POWERS  AND  DUTIES  OF  THE  MANAGERS.  Subject  to  the 
powers  of  the  commission,  each  board  of  managers  has  general  control  and 
direction  of  the  property  and  concerns  of  the  institution  for  which  it  is 
appointed,  not  otherwise  provided  by  law.  It  is  the  duty  of  the  board  of 
managers : 

1.  To  take  care  of  the  interest*  of  the  hospital,  and  see  that  its  design  and 
its  by-laws,  rules,  and  regulations  are  carried  into  effect,  according  to  law; 

2.  To  establish  such  by-laws,  rules,  and  regulations  subject  to  the  approval 
of  the  commission,  as  it  may  deem  necessary  and  expedient  for  regulating  the 
duties  of  officers  and  employees  of  the  hospital,  and  for  the  internal  govern- 
ment, discipline,  and  management  of  the  same ; 

3.  To  maintain  an  effective  inspection  of  the  hospital,  for  which  purpose  a 
majority  of  the  board  must  visit  the  hospital  at  least  every  month,  and  the 
whole  board  once  a  year,  and  at  such  other  times  as  may  be  prescribed  in  the 
by-laws ; 

4 .  [To  keep  record  of  doings.]  To  keep,  in  a  book  provided  for  the  purpose, 
a  fair  and  full  record  of  its  doings,  which  must. at  all  times  be  open  to  the 
inspection  of  the  commissioner  in  lunacy,  or  either  house  of  the  legislature ; 

5.  [Minutes — Copies  to  be  sent  to  board.]  To  cause,  within  ten  days  after 
each  meeting  of  such  managers,  or  a  committee  thereof,  a  copy  of  the  minutes 
and  proceedings  of  such  meeting  to  be  sent  to  each  member  of  such  board  and 
to  the  commission; 

6.  [Record  of  visits.]  To  enter,  in  a  book  kept  by  them  for  that  purpose, 
the  date  of  each  of  their  visits,  and  the  condition  of  the  hospital  and  patients, 
and  all  the  managers  present  must  sign  such  entry ; 

7.  [To  report  to  commission.]  To  make  to  the  commission,  on  or  before  the 
fifteenth  day  of  August  of  each  year,  a  detailed  report  of  their  visits  and  inspec- 
tions, with  suitable  suggestions  and  such  other  matters  as  may  be  required  of 
them  by  the  commission,  for  the  year  ending  on  the  thirtieth  day  of  June 
preceding  the  date  of  such  report; 

8.  To  bring  such  actions  in  the  name  of  the  hospital  with  the  consent  of  the 
attorney-general  necessary  to  protect  the  interests  of  the  hospital  or  to  recover 
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for  the  use  of  the  hospital  the  amount  due  the  hospital  on  any  bond,  note  or 

other  cause  of  action  accruing  to  the  hospital  other  than  for  the  care,  support, 

maintenance  and  expense  of  any  patient  or  inmate  therein. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
State,  and  Amdts.  1903,  p.  492. 

§2151.  LIMITATION  UPON  THE  POWERS  OF  MANAGERS.  No  money 
must  be  expended  by  the  managers  of  any  state  hospital  for  the  erection  of 
additional  buildings  or  for  unusual  repairs  or  improvements,  except  upon  plans 
and  specifications  approved  by  the  commission.  The  cost  of  such  buildings 
to  be  occupied  by  patients,  or  inmates,  including  the  necessary  equipment  for 
heating,  lighting,  ventilating,  fixtures,  and  furniture,  must  in  no  case  exceed 
five  hundred  and  fifty  dollars  per  capita  for  the  patients  or  inmates  to  be 
accommodated  therein;  and  subject  to  the  said  approval,  the  managers  may 
employ  a  competent  architect  to  prepare  plans,  specifications,  or  estimate  of 
the  cost  of  proposed  structures,  and  adopt  such  plans,  specifications,  or  esti- 
mates, and  after  plans,  specifications,  or  estimates  of  cost  are  approved,  may 
let  contracts  for  erection  of  such  buildings  or  making  of  such  repairs,  and 
may  employ  a  competent  architect  to  superintend  the  construction  of  such 
building  or  the  making  of  such  repairs. 

History:  Enacted  March  13,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  486.  Present  section  enacted  March  26,  1903, 
State,  and  Amdts.  1903,  p.  492. 

V.    Limitation  vpoa  aulldlags  and  eqvlp-  and  Amdts.    1907,   p.   184,   1 6,  Kerr's  Stats. 

meats  provided  by  above   section  does   not  and  Amdts.  1906-7,  p.  830;  1  Hennlng's  Gen- 

apply   to   the   act   of   replacing*   and   recon-  eral  Laws,  3d  ed.,  p.  1118. 
structlng-  Agnews  State  Hospital. — See  Stats. 

» 

§  2152.  APPOINTMENTS  BY  BOABD  OF  MANAGERS.  Each  board  of 
managers  must  appoint  for  the  hospital  under  its  control,  as  often  as  vacancies 
may  occur  therein : 

1.  A  medical  superintendent,  who  must  be  a  graduate  of  an  incorporated 
medical  college,  and  a  well-educated  physician,  of  good  moral  character.  The 
medical  superintendent  of  each  of  the  hospitals  for  the  care  and  treatment  of 
the  insane  must  have  had  not  less  than  three  years'  experience  in  the  care  and 
treatment  of  the  insane ;  and  the  medical  superintendent  of  the  Sonoma  State 
Home  for  the  care  and  training  of  the  feeble-minded  must  have  had  not  less 
than  three  years'  experience  in  the  care  and  treatment  of  the  feeble-minded. 
The  medical  suprintendent  of  the  homeopathic  hospital  must  be  a  homeopathic 
physician,  and  he  must,  in  other  respects,  possess  the  same  qualifications  as 
other  medical  superintendents. 

2.  A  treasurer,  who  is  also  ex  officio  secretary  of  the  board,  and  who  must 
keep  all  the  books,  records  and  papers  pertaining  to  the  business  of  his  office, 
and  maintain  such  office  wherever  the  board  of  managers  directs.  He  must 
give  an  undertaking  to  the  people  of  the  state,  in  such  sum  as  the  board 
requires,  for  the  faithful  performance  of  this  trust,  with  sureties  to  be 
approved  by  it. 
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Any  medical  superintendent  or  treasurer  may  be  removed  by  a  majority  vote 
of  the  board  of  managers  for  cause ;  such  cause  must  be  stated  in  writing  and 
served  upon  the  official  charged.  He  must  thereafter  be  given  an  opportunity 
to  be  heard.    If  removed  upon  such  hearing,  his  removal  is  final, 

3.  [Examination  for  medical  superintendent.]  The  appointment  of  any 
person  as  medical  superintendent  shall  not  be  effective  for  any  purpose  unless 
such  person  has  passed,  or  shall  pass,  an  examination  touching  his  qualifications 
in  all  the  different  branches  of  medicine  and  surgery  and  especially  in  diseases 
affecting  the  mind  and  nervous  system.  The  questions  for  such  examination 
shall  be  prepared  by  the  general  superintendent  and  such  medical  superintend- 
ents as  may  be  designated  by  the  commission  subject  to  the  approval  of  the 
commission.  Such  examination  shall  be  conducted  by  the  general  superintend- 
ent or  by  such  medical  superintendent  of  the  hospitals  as  may  be  named  by 
the  commission  for  that  purpose.  An  examination  shall  not  be  required  of 
any  medical  superintendent  or  assistant  physicians  now  in  office  in  any  state 

hospital. 

History:  Original  section  enacted  March  12,  1872;  repealed  March 
26, 1903,  Stats,  and  Amdts.  1003,  p.  485.  Present  section  enacted  March 
26,  1903,  Stats,  and  Amdts.  1903,  p.  493;  amended  AprU  24,  1915,  Stats, 
and  Amdts.  1915,  p.  182.    In  effect  August  8,  1915. 

§2153.    THE  MEDICAL  SUPERINTENDENT  AND  HIS  DUTIES.    The 

nodical  superintendent  of  each  hospital  is  its  chief  executive  officer.  In  his 
absence  or  sickness  the  first  assistant  physician  or  other  medical  officer  desig- 
nated by  the  medical  superintendent,  or  by  the  commission,  must  perform  his 
duties  and  be  subject  to  his  responsibilities.  Subject  to  the  rules  and  regula- 
tions established  by  the  board  of  managers,  the  medical  superintendent  has 
general  superintendence  of  all  buildings,  together  with  their  furniture,  fixtures, 
and  stock,  and  the  direction  and  control  of  all  persons  therein,  and  must : 

1.  Personally  maintain  an  effective  supervision  and  inspection  of  all  parts 
of  the  hospital,  and  generally  direct  the  care  and  treatment  of  the  patients  and 
inmates.  To  this  end  the  superintendent  must  personally  examine  the  condi- 
tion of  each  patient  or  inmate  within  five  days  after  his  admission  to  the  hos- 
pital, and  must  visit  all  the  wards  or  apartments  for  patients  or  inmates  at 
such  times  as  the  rules  and  regulations  of  the  hospital  prescribe. 

2.  [Monthly  report  of  superintendent  of  home  for  feeble-minded.]  The 
superintendent  of  the  home  for  feeble-minded  must,  on  or  before  the  fifth  day 
of  each  month,  prepare  a  true  and  correct  report,  verified  by  oath,  of  all 
inmates  supported,  cared  for,  trained,  and  educated  in  such  hospital  for  the 
preceding  month,  and  whose  support,  care,  training,  and  education  in  such  hos- 
pital are  provided  to  be  paid  for  by  the  several  counties  whence  they  came. 
This  report  must  give  the  names  and  residences  of  all  such  inmates,  together 
with  the  dates  of  their  admission,  and  the  department  of  the  hospital  in  which 
they  are  detained,  and  the  especial  grade  of  mental  deficiency  with  which  each 
is  afflicted. 

Copies  of  this  report  must  be  filed  in  the  offices  of  the  state  board  of  exam- 
iners, the  controller,  the  treasurer  of  state,  and  state  commission  in  lunacy,  but 
must  not  be  printed,  or  used,  nor  permitted  to  be  used,  for  any  other  purposn 
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than  the  special  information  of  the  officers  designated.  The  superintendent 
must  also,  within  the  time  above  designated,  prepare  a  report,  verified  by  his 
oath,  showing  substantially  the  facts  set  forth  in  the  above  report,  which  must 
be  filed  with  the  county  auditors  of  the  several  counties  from  which  the  com- 
mitments have  been  made  to  the  institution,  showing  the  name  of  each  inmate 
supported,  and  for  which  such  county  is  liable  to  the  state  for  support  and 
maintenance. 

3.  [Annual  report  of  superintendent  of  home  for  feeble-minded.]  The 
superintendent  of  the  home  for  feeble-minded  must,  annually,  after  the  close 
of  the  fiscal  year,  and  before  the  date  at  which  the  managers  are  required  to 
make  their  annual  report,  make  to  the  managers  a  report,  giving  the  name,  age, 
sex,  nativity,  residence,  and  date  of  reception  of  each  pupil  in  the  institution 
within  the  preceding  year,  and,  as  far  as  can  be  ascertained,  the  causes  of 
imbecility;  also  the  number  discharged,  with  the  date  and  reason  therefor  in 
each  case,  together  with  the  name  of  each  paying  pupil,  and  the  amount  charged 
for  him,  and  the  amounts  paid  or  unpaid ;  and  also  such  other  information  and 
suggestions  as  may  seem  proper ;  which  report  must  be  kept  on  file  in  the  office 
of  the  secretary  of  the  board,  but  must  not  be  printed. 

*  History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  486.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  pp.  493-494;  amended  February  26,  1909, 
Stats,  and  Amdts.  1909,  p.  60.    In  effect  from  February  26,  1909. 

§  2153a.    APPOINTMENTS    BY    MEDICAL    SUPERINTENDENT.      The 

medical  superintendent  of  each  hospital  must  appoint,  by  and  with  the  consent 
of  the  board  of  managers : 

1.  A  supervisor,  matron,  and  business  manager,  and  all  employees,  none  of 
whom  must  be  his  relatives,  or  that  [relatives]  of  any  member  of  the  board  of 
managers,  either  by  consanguinity  or  marriage,  who  shall  be  subject  to  such 
examination  as  he  deems  for  the  best  interest  of  the  hospital,  the  questions 
to  be  prepared  by  the  general  superintendent,  subject  to  the  approval  of  the 
commission ; 

2.  [Qualifications  of  assistant  physicians.]  Such  assistant  physicians  and 
internes  as  may  be  determined  by  the  commission.  Such  assistant  physicians 
and  internes  must  be  graduates  of  incorporated  medical  colleges,  well  educated 
in  their  profession,  who  have  received  a  certificate  from  the  state  board  of 
medical  examiners,  and  of  good  moral  character ; 

3.  [Qualifications  of  physicians.]  Where  there  are  first  and  second  assistant 
physicians,  the  first  assistant  physician  must  have  had  two  years'  actual  expe- 
rience, and  the  second  assistant  physician  one  year's  actual  experience  in  the 
care  and  treatment  of  the  insane ; 

4.  '[Women  assistants.]  From  and  after  the  first  day  of  July,  A.  D.  nineteen 
hundred  and  five  whenever  an  additional  assistant  physician  is  appointed  in 
any  state  hospital  for  the  care  and  treatment  of  the  insane  or  the  California 
Home  for  the  Care  and  Training  of  the  Feeble-minded  Children  at  Eldridge, 
Sonoma  county,  the  appointment  of  such  additional  assistant  shall  be  so  made 
that  at  least  one  physician  in  each  of  said  state  hospitals  and  said  home  shall 
he  a  woman ; 

5.  [Examinations  for  assistants.]    No  appointment  of  any  person  as  first, 
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second,  or  other  assistant  physician  or  interne  shall  be  effective  for  any  pur- 
pose unless  such  person  shall  pass  or  has  passed  an  examination  touching  his 
qualifications  for  such  position  in  all  the  different  branches  of  medicine  and 
surgery,  and  especially  of  diseases  affecting  the  mind  and  nervous  system. 
Such  examination  shall  be  conducted  by  the  medical  superintendent  on  ques- 
tions prepared  by  the  general  superintendent  and  by  such  medical  superintend- 
ents as  may  be  designated  by  the  commission,  subject  to  the  approval  of  the 
commission.  The  passing  of  an  examination  for  a  given  position  in  any  state 
hospital  shall  qualify  any  person  for  a  similar  position  in  any  other  state 
hospital ; 

6.  [Qualifications  for  homeopathic  hospitals.]  At  the  homeopathic  state 
hospital  all  assistant  physicians  and  internes  besides  possessing  the  qualifica- 
tions herein  prescribed,  must  be  graduates  of  an  incorporated  homeopathic 
medical  college ; 

7.  [Duties  of  superintendent — Orders.]  The  medical  superintendent  must: 
Give  such  orders  and  instructions  as  he  may  deem  best  calculated  to  insure 
good  conduct,  fidelity,  and  economy  in  every  department  of  labor  and  expenses; 

8.  [Maintain  discipline.]  Maintain  salutary  discipline  'among  all  who  are 
employed  in  the  institution,  and  enforce  strict  compliance  with  his  instructions 
and  uniform  obedience  to  all  rules  and  regulations  of  the  hospital ; 

9.  [Keep  accounts.]  Cause  full  and  fair  accounts  and  records  of  the  entire 
business  and  operations  of  the  hospital  to  be  kept  regularly,  from  day  to  day, 
in  books  or  forms  provided  for  that  purpose ; 

10.  [Report  accounts  to  managers.]  See  that  all  such  accounts  and  records 
are  fully  up  to  the  last  day  of  June  in  each  year,  and  that  the  principal  facts 
and  results,  with  his  report  thereon,  are  presented  to  the  managers  within 
thirty  days  thereafter,  who  must  incorporate  them  in  their  report  to  the 
commission ; 

11.  [Record  of  patients.]  Keep  a  book,  in  which  he  must  cause  to  be  entered 
at  the  time  of  reception  of  any  patient,  his  name,  residence,  and  occupation, 
and  the  date  of  such  reception,  by  whom  brought  and  by  what  authority,  and 
on  whose  petition  committed,  and  an  abstract  of  all  orders,  warrants,  requests, 
petitions,  certificates,  and  other  papers  accompanying  such  person ; 

12.  [Pay  rolls ;  accounts  of  support  of  patients.]  To  prepare  and  keep  the 
pay  rolls  of  the  hospital,  and  collect  all  moneys;  keep  the  accounts  for  the 
support  of  the  patients,  and  expenses  incurred  in  their  behalf,  furnish  the  treas- 
urer statements  thereof  as  they  fall  due ;  turn  all  moneys  collected  over  to 
the  treasurer,  and  report  same  to  the  board  of  managers  at  each  meeting;  notify 
the  treasurer  of  the  death  or  discharge  of  reimbursing  or  pay  patients,  within 
five  days  after  such  death  or  discharge ; 

13.  [Annual  estimate  for  supplies,  etc.]  Prepare  triplicate  estimates  of  the 
amount,  kind,  and  quality  of  furniture  and  household  furnishing  goods,  provi- 
sions, fuel,  forage,  clothing  or  material  for  clothing,  and  other  material  required 
for  the  twelve  months  ending  June  thirtieth  of  each  year,  which  must  be 
approved  by  the  board  of  managers,  unless  a  different  time  is  allowed  by  the 
commission.  He  must  submit  two  of  the  triplicate  estimates  to  the  commission, 
and  file  the  third  in  his  office. 
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[Commission  may  revise  estimate.]  The  commission  may  revise  the  estimate 
or  supplies,  either  as  to  quality  or  quantity  thereof,  and  must  certify  that  it 
has  carefully  examined  the  same,  and  that  the  articles  contained  in  such  esti- 
mate as  approved  by  it,  are  actually  required  for  the  use  of  the  hospital ;  where- 
upon, after  having  approved  the  estimates,  the  commission  must,  beginning 
upon  the  fifteenth  day  of  the  month  preceding  the  month  in  which  contracts  are 
to  be  let,  advertise  for  four  successive  weeks,  for  contracts  for  furnishing  such 
supplies ;  said  advertising  being  in  brief,  referring  to  the  class  of  supplies  and 
the  fact  that  all  contemplated  bidders  can  receive  schedules  by  applying  to 
the  superintendents  or  secretaries  of  the  various  hospitals,  or  the  state  com- 
mission. 

[Contracts  to  lowest  bidder.]  AH  contracts  must  be  awarded  to  the  lowest 
responsible  bidder,  or  bidders,  upon  their  giving  to  the  board  of  managers  a 
bond,  amounting  to  one-fourth  of  their  actual  bids,  as  security  for  the  faithful 
performance  of  the  same.  The  board  of  managers  reserves  the  right  to  reject 
any  and  all  bids  submitted  to  them ; 

14.  [Monthly  estimate.]  Prepare  monthly  triplicate  estimates,  as  approved 
by  the  board  of  managers,  two  of  which  must  be  submitted  to  the  commission, 
and  the  other  filed  in  the  superintendent's  office,  for  necessary  expenditures 
required  for  the  hospital  of  which  he  is  superintendent,  for  the  ensuing  month. 
The  commission  may  revise  these  estimates  for  supplies,  either  as  to  quality, 
quantity,  or  price  thiereof,  and  must  certify  that  they  have  been  carefully 
examined,  and  that  the  articles  contained  in  such  estimates,  as  approved  by  it, 
are  actually  required  for  the  use  of  the  hospital ;  whereupon  the  board  of  man- 
agers must  direct  its  superintendent  to  secure  the  supplies  according  to  the 
approved  estimates. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  494; 
amended  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  85;  April  23,  1916, 
Stats,  and  Amdts.  1915,  p.  174.     In  effect  August  8,  1915. 

§  2163b.  EDUCATIONAL  DIRECTOR  FOB  HOME  FOB  FEEBLE- 
MINDED.  The  medical  superintendent  of  the  Sonoma  State  Home  for  the  care 
and  training  of  the  feeble-minded  must  appoint,  by  and  with  the  consent  of  the 
board  of  managers  of  said  home,  in  addition  to  the  officers  provided  for  in 
section  two  thousand  one  hundred  and  fifty-three  a  of  this  code,  an  educational 
director,  who  must  be  a  competent  clinical  psychologist  who  has  had  not  less 
than  three  years'  experience  in  the  training  of  the  feeble-minded.  Such  educa- 
tional director  shall  conduct  a  mental  and  psychological  examination  of  each 
patient  or  inmate  of  the  said  home,  shall  classify  and  group  the  said  inmates 
according  to  their  mental  capacity,  and  shall  have  full  charge  and  control, 
under  the  direction  of  the  medical  superintendent,  of  the  educational  work  and 
policy  of  the  said  home  for  the  feeble-minded,  including  the  industrial  and 
recreational  training  and  activities  of  the  inmates  or  patients. 

History:  Enacted  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  183. 
In  effect  August  8,  1915. 

§  2154.  SALARIES  OF  OFFICERS  OF  [AND  EMPLOYEES  OF]  STATE 
HOSPITALS.  Salaries  of  resident  and  other  officers  and  wages  of  the  em- 
ployees must  be  included  in  the  monthly  estimates  and  paid  in  the  same  manner 
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as  other  expenses  of  state  hospitals.  The  medical  superintendent,  the  assistant 
physicians,  secretaries  to  medical  superintendents,  the  business  managers,  and 
the  educational  director  of  the  Sonoma  State  Home,  and  their  families  must  be 
furnished  room,  household  furniture,  laundry  service,  drugs  when  ill,  provi- 
sions, fuel,  and  lights  at  and  from  the  supplies  of  the  hospital.  But  separate 
accounts  must  be  kept  of  the  same.  The  word  family  shall  be  regarded  as 
meaning  only  the  wife  and  minor  children  of  said  officers. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  496;  amended  February  26,  1909,  Stats, 
and  Amdts.  1909,  p.  61;  Mafch  14,  1911,  Stats,  and  Amdts.  1911,  p.  359; 
April  24,  1916,  Stats,  and  Amdts.  1915,  p.  183.    In  effect  August  8,  1915. 

§  2155.  REMOVALS.  The  medical  superintendent  may  remove  any  resi- 
dent officer  in  his  employ  for  cause,  pending  the  meeting  of  the  board  of  man- 
agers. The  removal  of  employees,  other  than  resident  officers,  must  be  reported 
to  the  board  of  managers  for  its  action,  which  is  final;  and  in  the  case  of 
resident  officers,  notice  in  writing  must  be  immediately  given  to  the  resident 
officer  removed  and  to  each  member  of  the  board  of  managers. 

[Consideration  of  removal]  At  the  next  meeting  of  the  board,  or  at  the 
meeting  to  which  it  is  regularly  postponed,  such  removal  must  be  considered 
and  the  person  removed  be  heard ;  after  which  the  managers  must  determine 
the  matter,  and  their  judgment  is  final.  If  an  officer  or  employee  is  removed, 
the  superintendent  must  make  a  record  thereof,  with  the  reasons  therefor,  under 
the  appropriate  head,  in  one  of  the  books  of  the  hospital. 

[Partisan  politics  forbidden.]  Any  officer  or  employee  of  a  state  hospital 
taking  an  active  part  in  politics,  directly  or  indirectly,  may  be  summarily 
removed  from  such  hospital  by  the  state  commission  in  lunacy  upon  written 
charges  under  oath  made  by  three  or  more  reputable  citizens  and  upon  testi- 
mony taken  under  oath  at  a  hearing  held  for  the  purpose.  The  medical  super- 
intendent must  transmit,  by  mail,  to  the  state  lunacy  commission,  within  five 
days  after  any  removal  has  been  approved  by  the  board  of  managers,  informa- 
tion of  such  removal,  and  the  cause  thereof.  The  commission  must  preserve 
the  name  of  such  officer,  or  employee,  with  facts  relating  to  his  removal  in 
a  book  provided  for  that  purpose. 

[Suspensions.]  When  any  officer  or  employee  is  removed  by  the  superin- 
tendent, as  herein  provided,  the  officer  or  employee  removed  shall  stand  sus- 
pended from  his  office  or  position  until  the  removal  is  acted  upon  by  the  board 
of  managers ;  and  no  salary  or  wages  shall  be  paid  such  officer  or  employee  for 
the  time  he  remains  suspended.  During  such  suspension,  the  duties  of  the 
office  or  position  shall  be  performed  by  such  other  officer  or  employee  who  may 
be  designated  for  that  purpose  by  the  medical  superintendent. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  497. 

§  2156.  RESIDENT  OFFICERS.  The  medical  superintendent,  all  assistant 
physicians,  business  managers,  supervisors,  matrons,  and  the  educational  direo 
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tor  of  the  Sonoma  State  Home  most  maintain  their  residence  in  the  hospital 

or  on  the  premises,  and  are  designated  as  the  resident  officers  of  the  hospital. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  497; 
amended  April  24,  1916,  Stats,  and  Amdts,  1916,  p.  183.  In  effect 
August  8,  1916. 

§2157.  RESTRICTIONS  ON  PHYSICIANS  AND  MEDICAL  SUPERIN- 
TENDENTS. The  medical  superintendents  and  assistant  physicians  shall  not 
engage  in  private  practice,  but  shall  devote  th^r  entire  time  to  the  duties  of 
their  positions.  Nothing  in  this  section  shall,  however,  be  regarded  as  prohib- 
iting them  from  giving  necessary  medical  care  and  treatment  to  the  officers  and 
employees  of  the  hospital  residing  at  the  hospital  or  in  the  immediate  vicinity 
thereof,  or  in  cases  of  emergency. 

History:     Enacted  March  26,  1903,  Stats  and  Amdts.  1903,  p.  497. 

§  2158.  CONTINGENT  FUND,  HOW  USED.  In  every  state  hospital  there 
shall  be  a  contingent  fund.  In  state  hospitals  for  the  insane  said  fund  shall 
consist  of  all  moneys  received  by  the  board  of  managers  other  than  that  appro- 
priated by  the  state.  In  the  home  for  feeble-minded  such  fund  shall  consist 
of  all  moneys  received  by  the  board  of  managers  other  than  that  appropriated 
by  the  state  or  received  by  them  from  the  several  counties  of  the  state  for  the 
support  of  inmates  actually  in  the  hospital. 

[How  expended.]  The  contingent  fund  must  by  said  board,  be  expended  for 
such  supplies,  expenses,  buildings,  lands  and  other  property  and  improvements 
as  are  required  for  the  best  interests  of  the  hospital  and  for  the  improvement 
thereof  and  of  the  grounds  and  buildings  connected  therewith. 

[Estimates  for  supplies.]  The  medical  superintendent  must  make  triplicate 
estimates,  in  minute  detail,  as  approved  by  the  board  of  managers,  of  such  sup- 
plies, expenses,  buildings,  and  improvements  which  must  be  submitted  to  the 
commission.  The  commission  may  revise  the  estimates  of  such  supplies, 
expenses,  buildings,  and  improvements,  and  must  certify  that  it  has  carefully 
examined  the  same,  and  that  the  supplies,  expenses,  buildings,  and  improve- 
ments contained  in  such  estimates,  as  approved  by  it,  are  required  for  the  best 
interests  of  such  hospital;  whereupon  the  board  of  managers,  after  having 
received  the  revised  and  approved  estimates,  must  proceed  to  purchase  such 
supplies,  make  such  expenditures,  or  construct  such  improvements  or  buildings 
without  further  authority,  itemized  bills  for  the  same  to  be  approved  by  the 
board  of  managers  and  paid  in  the  same  manner  as  other  bills  incurred  by  the 
hospital. 

The  building  act  of  eighteen  hundred  and  seventy-six  does  not  apply  to  any 
improvement,  structure,  or  building  made  under  the  provisions  of  this  act. 

{Plans  and  specifications.]  The  commission  may  also  require  the  board  of 
managers  to  obtain  such  plans  and  specifications  for  buildings  or  improvements 
as  it  deems  advisable,  and  may  also  require  the  board  of  managers,  before 
letting  contracts  for  supplies,  buildings,  and  improvements,  to  advertise  for 
bids  for  the  same  for  a  period  and  in  such  papers  as  the  commission  deems 

proper. 

History:     Enacted  March  26,  1903.  Stats,  and  Amdts.  1903,  pp.  497-498. 
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§  2159.  DUTIES  OF  THE  TBEASUBEB.  The  treasurer  of  each  hospital 
must: 

1.  [Have  custody  of  moneys.]  Subject  to  the  provisions  of  chapter  ninety- 
three,  statutes  of  eighteen  hundred  and  ninety-nine,  approved  March  seventeen, 
eighteen-hundred  and  ninety-nine,  have  the  custody  of  all  moneys  received 
from  the  state,  Or  elsewhere,  for  the  benefit  of  the  hospital,  or  any  of  its  inmates, 
and  keep  an  accurate  account  thereof; 

2.  Have  the  custody  of  all  bonds,  notes,  mortgages,  and  other  securities  and 
obligations  belonging  to  the  hospital ; 

3.  Receive  all  moneys  for  the  care  and  treatment  of  patients,  and  other 
sources  of  revenue  to  the  hospital; 

4.  [Deposit  of  moneys.]  Subject  to  the  provisions  of  chapter  ninety-three, 
statute  of  eighteen  hundred  and  ninety-nine,  approved  March  seventeen,  eight- 
een hundred  and  ninety-nine,  deposit  all  such  moneys  in  a  bank  designated  by 
the  board  of  managers,  conveniently  near  the  hospital,  in  his  name,  as  treasurer, 
and  send  each  month,  to  the  commission  and  the  board  of  managers,  a  state- 
ment showing  the  amount  so  received  and  deposited,  and  from  whom  and  for 
what  received,  and  when  such  deposits  were  made.  Such  statement  of  deposit 
must  be  certified  by  the  proper  officer  of  the  bank  receiving  such  deposit.  The 
treasurer  must  make  an  affidavit  to  the  effect  that  sum  so  deposited  is  all  the 
money  received  by  him,  from  any  source  of  hospital  income,  up  to  the  time  of 
the  last  deposit  appearing  on  such  statement ; 

5.  Pay  out  the  money  deposited  for  the  uses  of  the  state  hospital,  upon  the 
voucher  of  the  steward,  approved  by  the  superintendent,  in  accordance  with 
the  estimates  made  by  the  superintendent,  and  revised  and  approved  by  the 
board  of  managers  and  by  the  commission ; 

6.  Keep  full  and  accurate  accounts  of  all  receipts  and  payments,  in  the 
manner  directed  in  the  by-laws,  and  according  to  the  books  and  forms  approved, 
prescribed  and  furnished  by  the  commission ; 

7.  Balance  all  accounts  on  his  books  annually,  on  the  last  day  of  June,  and 
make  a  statement  thereof,  and  an  abstract  of  the  receipts  and  payments  of  the 
past  year,  and  deliver  the  same,  within  ten  days,  to  the  finance  committee  of 
the  managers,  who  must  compare  the  same  with  the  books  and  vouchers,  and 
verify  the  results  by  further  comparison  with  the  books  of  the  steward,  and 
certify,  in  regard  to  the  correctness  thereof,  to  the  managers  at  their  next 
meeting ; 

8.  Bender  an  account  to  the  state  of  the  books  and  the  funds  and  other 
property  in  his  custody,  whenever  required  by  the  managers  or  by  the 
commission ; 

9.  [Execute  release  and  satisfaction  of  mortgage,  etc.]  Upon  the  order  of 
the  board  of  managers,  execute  a  release  and  satisfaction  of  a  mortgage,  judg- 
ment, or  other  lien  or  debt,  in  favor  of  the  hospital,  when  the  same  has  been 

paid. 

10.  [Pay  over  moneys  and  return  property  of  patients.]  Upon  the  order 
of  the  board  of  managers  to  pay  all  moneys  and  return  all  property  in  his  pos- 
session belonging  to  any  patient  to  said  patient  or  to  the  persons  entitled 
thereto,  when  said  patient  is  discharged.     Upon  the  order  of  the  board  of 
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managers,  when  any  patient  dies,  to  pay  over  all  moneys  and  turn  over  all 

property  in  his  possession  belonging  to  such  patient  to  the  persons  entitled 

thereto. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  498-499. 

§  2160.  FINANCIAL  STATEMENTS.  The  treasurer  of  each  state  hospital 
shall,  each  month,  send  to  the  commission  an  audit  sheet  showing  the  payment 
of  claims  allowed  by  the  board  of  examiners  for  the  preceding  month  for  the 
expenses  of  the  hospital.  Such  audit  sheet  must  show  the  number  of  each 
voucher,  the  name  of  the  claimant,  to  whom  paid,  number  of  cheek,  date  of 
payment,  and  amount  for  which  it  was  allowed  by  the  state  board  of  examiners. 
Such  audit  sheet  must  be  verified  by  the  affidavit  of  the  treasurer  attached 
thereto,  in  the  following  form : 

[Form  of  verification.]    "I, ,  treasurer  of  the state  hospital, 

do  solemnly  swear  that  I  have  deposited  in  the  bank  designated  by  the  board 
of  managers  for  such  purpose,  all  the  moneys  received  by  me,  as  hereinbefore 
set  forth,  on  account  of  the  hospital  for  the  preceding  month,  and  I  do  further 
swear  that  the  foregoing  is  a  true  abstract  of  all  the  moneys  received,  as 
hereinbefore  mentioned,  and  payments  made  by  me,  or  under  my  direction,  as 
such  treasurer,  for  the  montfr  ending  on  the day  of ,  19 — ." 

There  must  also  be  attached  the  affidavit  of  the  steward,  to  the  effect  that 
the  goods  and  other  articles  therein  specified  were  ordered,  or  purchased,  and 
received  by  him,  or  under  his  direction,  at  the  hospital,  and  that  neither  he, 
nor  any  person  in  his  behalf,  had  any  pecuniary  or  other  interest  in  the  articles 
purchased ;  that  he  received  no  pecuniary  or  other  benefit  therefrom  in  the  way 
of  commission,  percentage,  deduction,  or  presents,  or  in  any  manner  whatever, 
directly  or  indirectly ;  that  the  articles  and  bills  conform  in  all  respects  to  the 
invoiced  goods  received  and  ordered  by  him,  both  in  quality  and  in  quantity. 
History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  499-500. 

§2161.  BUSINESS  MANAGER;  HIS  POWERS  AND  DUTIES.  The  busi- 
ness manager,  under  the  direction  of  the  superintendent,  shall  be  accountable 
for  the  careful  keeping  and  economical  use  of  all  furniture,  and,  under  the 
direction  of  the  superintendent,  shall  make  all  purchases  for  the  hospital 
according  to  the  provisions  of  subdivisions  thirteen  and  fourteen  of  sections 
twenty-one  hundred  and  fifty-three  a  and  section  twenty-one  hundred  and 
fifty-eight,  receive  the  same,  and  preserve  the  original  bills  and  receipts  there- 
for, and  keep  full  and  accurate  accounts  of  all  such  proceedings.  The  business 
manager  at  all  times  shall  have  control  of  the  farm,  livestock,  grounds,  and  all 
outside  departments.  He  shall  receive  all  supplies  and  see  that  they  are  the 
articles  ordered  and  of  proper  weight  and  quality,  reject  those  that  are  below 
the  standard  adopted.  He  shall  exercise  general  supervision  over  the  kitchen 
and  all  food  supplies  and  see  that  they  are  properly  cooked  and  served.  He 
shall  receive  all  products  of  farm  and  garden,  and  keep  true  and  accurate  books 
and  accounts  of  such  products  and  all  supplies  and  materials  under  his 
supervision. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  600; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  61;  April  23, 
1915,  Stats,  and  Amdts.  1915,  p.  176.    In  effect  August  8,  1915. 
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§  2162.    PURCHASE  OF  SUPPLIES.    No  expenditure  for  supplies,  or  other 

purposes,  must  be  made  by  the  board  of  managers  of  any  state  hospital  for  the 

benefit  of  such  hospital,  by  contract  or  otherwise,  unless  in  conformity  with 

the  provisions  of  this  chapter,  in  relation  to  estimates.    No  manager  or  officer 

of  the  hospital,  must  be  interested,  directly  or  indirectly,  in  the  furnishing  of 

material,  labor,  or  supplies  for  the  use  of  the  hospital. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  500; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  62.  In  effect 
from  February  26,  1909. 

§2163.  MANUFACTURES  AT  THE  STATE  HOSPITALS.  The  state  hos- 
pitals may  make  or  manufacture  such  supplies  and  materials  necessary  or 
required  to  be  used  in  any  of  the  state  hospitals  and  which  can  be  economically 
made  or  manufactured  therein.  The  necessary  cost  and  expense  of  providing 
for  the  making  and  manufacture  of  such  supplies  and  materials  and  to  conduct 
and  carry  on  the  same  shall  be  paid  for  out  of  the  contingent  funds  of  the 
hospitals.  In  making  proper  provision  for  the  making  and  manufacture  of  such 
supplies  and  materials,  the  board  of  managers  and  the  officers  and  employees 
of  the  hospitals  shall  be  governed  by  the  provisions  of  this  act  relating  to  the 
contingent  fund  of  each  state  hospital. 

[Permission  to  engage  in  manufacturing,  procuring  from  commission.]  No 
hospital  shall  enter  into  or  engage  in  making  or  manufacturing  any  supplies  or 
materials  unless  permission  for  the  same  is  obtained  from  the  commission. 
Such  permission  must  be  by  resolution  of  the  commission  duly  passed  and 
entered  of  record  on  the  minutes  of  the  commission.  The  commission  may  at 
any  time,  when,  in  the  judgment  of  the  commission,  it  shall  appear  that  the 
manufacture  of  any  article  or  articles  is  not  being  or  can  not  be  economically 
carried  on  at  a  state  hospital,  suspend  or  stop  the  manufacture  of  such  article 
or  articles,  and  on  receipt  of  a  certified  copy  of  the  order  of  the  commission 
directing  the  suspension  or  stopping  of  such  manufacture,  by  the  medical 
superintendent,  the  hospital  shall  cease  from  manufacturing  such  article  or 

articles. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  500; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  62.  In  effect 
from  February  26,  1909. 

§  2164.  OATHS  OF  OFFICE.  Each  superintendent,  treasurer,  and  steward, 
before  entering  upon  his  duties  as  such,  must  take  the  constitutional  oath  of 
office,  and  file  the  same  in  the  office  of  the  secretary  of  state. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  501. 

§2166.  INVENTORIES  BY  MEDICAL  SUPERINTENDENTS.  During 
the  month  of  June  of  each  year  the  medical  superintendent  shall  make  a  com- 
plete and  accurate  inventory  in  minute  detail  of  the  stock  and  supplies  on 
hand  at  said  hospital.  Said  inventory  shall  be  under  the  following  heads: 
Livestock;  farm  produce  on  hand;  wagons,  carriages  and  other  vehicles;  agri- 
cultural and  farming  implements;  tools  and  machinery;  other  tools,  imple- 
ments, machinery  and  mechanical  appliances  and  fixtures;  real  estate;  beds 
and  bedding;  carpets  and  furniture  in  patients'  apartments;  beds,  bedding, 

728 


TltY,cfc.L]  PROHIBITION  OF  ACTIONS — DETENTION  HOSPITALS.  ff  ZMUCa-21*? 

carpets  and  furniture  in  apartments  used  by  officers  and  employees  and  pur- 
chased by  the  state ;  personal  property  of  the  state  in  all  departments ;  ready- 
made  clothing;  cloths,  materials  and  dry  goods  purchased  for  clothing  and 
hospital  purposes;  groceries  and  provisions;  drugs  and  medicines;  fuel  on 
hand ;  stationery  and  office  supplies ;  hardware ;  lumber  and  building  materials ; 
and  all  other  property  under  such  heads  as  the  medical  superintendent  shall 
deem  proper.  Said  inventory  shall  cover  the  fiscal  year  ending  June  thirtieth, 
of  each  year.  One  copy  of  such  inventory  shall  be  forwarded  to  the  commission 
on  or  before  the  first  day  of  July  of  each  year.  One  copy  shall  be  filed  with 
the  board  of  managers,  and  one  copy  retained  by  the  superintendent. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdt8. 1903,  p.  485.  Present  section  enacted  March  26, 1903,  Stats, 
and  Amdts.  1903,  p.  501. 

§  2165a.  PROHIBITION  OF  ACTIONS.  No  civil  action  must  be  brought 
against  the  commission,  or  a  commissioner  in  lunacy,  or  an  officer  or  manager 
of  a  state  hospital,  because  of  any  act  done  or  failure  to  perform  any  act,  while 
discharging  his  official  duties,  without  leave  of  the  controller  first  had  and 
obtained.  Any  just  claim  for  damages  against  such  commission  or  commis- 
sioner, officer  or  employee,  for  which  the  state  would  be  legally  or  equitably 
liable,  may  be  paid  out  of  any  moneys  appropriated  for  the  care  of  the  insane 
or  other  incompetents. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  .1903,  p.  501. 

§  2166.  RECOMMENDATIONS,  AND  THEIR  FILING.  The  authorities  of 
each  state  hospital  must  place  on  file  in  the  office  of  the  institution,  the  recom- 
mendations made  by  the  commissioners,  as  a  result  of  their  visit,  for  the  purpose 
of  c§nsultation  by  such  authorities,  and  for  reference  by  the  commissioners 
upon  their  visit  to  such  institution. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  501., 

§2167.    DETENTION  HOSPITALS.     The  board  of  supervisors  of  each 

county,  and  city  and  county,  must  maintain  in  the  county,  or  city  and  county, 

or  in  a  receiving  hospital  situate  therein,  a  suitable  room  or  rooms  for  the 

detention,  board,  care,  and  treatment  of  the  alleged  insane,  for  a  period  of  not 

less  than  one  nor  more  than  twenty  days.    These  rooms  and  their  furnishings 

must  be  subject  to  the  approval  of  the  commission,  and  each  person  having 

charge  and  control  of  any  such  hospital  or  rooms  and  their  furnishings,  must 

allow  the  commission  to  make  such  investigations  thereof  as  it  may  at  any  time 

deem  necessary.    Nothing  in  this  section  must  be  construed  to  mean  that  insane 

persons  may  not  be  detained,  cared  for,  boarded,  and  treated,  by  and  with  the 

consent  of  the  commission,  in  their  own  homes,  or  homes  of  their  relatives  or 

friends,  or  in  a  licensed  private  hospital. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  502. 
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§  2167a.    MEDICAL  EXAMINERS.    The  superior  judge  of  each  county  or 

city  and  county,  may  grant  certificates  in  accordance  with  the  form  prescribed 

by  the  commission,  showing  that  the  persons  named  therein  are  reputable 

physicians  and  graduates  of  incorporated  medical  colleges,  and  have  been  in 

active  practice  of  their  profession  at  least  five  years,  and  when  certified  copies 

of  such  certificates  have  been  filed  with  the  commission,  the  persons  therein 

named  become  known  as  "medical  examiners, "  and  there  must  at  all  times  be 

at  least  two  such  medical  examiners  in  each  county.    Such  certificate  may  be 

revoked  by  the  commission  for  incompetency  or  neglect,  and  shall  not  be  again 

granted  without  the  consent  of  the  commission. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  602; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  62.  In  effect 
from  February  26,  1909. 

§  2167b.  PSYCHOPATHIC  PAROLE  ACT.  This  act  shall  be  known  as  the 
psychopathic  parole  act  and  shall  apply  to  persons  mentally  sick  and  bordering 
on  insanity  but  not  dangerously  insane. 

[Office  may  be  created  by  supervisors.]  1.  The  office  of  psychopathic  proba- 
tion officer  may  be  created  in  any  county  in  this  state  by  the  board  of  super- 
visors thereof.  The  psychopathic  probation  officers  and  deputy  psychopathic 
probation  officers  to  serve  hereunder  shall  be  nominated  and  appointed  by  the 
judge  of  the  superior  court  by  written  order  entered  in  the  minutes  of  said 
court.  The  term  of  office  of  the  psychopathic  probation  officers  and  deputy 
psychopathic  probation  officers  shall  be  during  the  pleasure  of  the  court  and 
may  at  any  time  be  removed  by  said  court  in  its  discretion.  Such  psychopathic 
officers  shall  devote  their  entire  time  and  attention  to  the  duties  of  their  office. 
It  shall  be  the  duty  of  the  clerk  of  said  court  before  any  mentally  sick  or  insane 
person  is  brought  before  the  court  under  the  provisions  of  this  act  to  notify 
one  of  the  probation  officers  of  said  court.  " 

[Duties.]  2.  The  said  psychopathic  probation  officer  shall  inquire  into  the 
antecedents,  character,  family  history,  environment  and  superinducing  cause  of 
the  mental  sickness  or  insanity  of  every  alleged  mentally  sick  or  insane  person 
brought  before  the  court  and  shall  make  his  report  to  the  judge  thereof,  in  writ- 
ing or  verbally  in  open  court  or  in  chambers  as  directed  by  the  judge  of  said 
court.  Every  psychopathic  probation  officer,  assistant  psychopathic  probatiou 
officer  and  deputy  psychopathic  probation  officer  shall  have  the  powers  of  peace 
officers  at  any  time  at  his  or  her  discretion ;  such  officer  may  bring  any  mentally 
sick  or  insane  person  committed  to  the  care  of  such  psychopathic  probation 
officer  before  the  court  for  such  further  other  action  as  the  court  may  deem 
proper. 

[Probation  officers.]  3.  In  each  county  where  the  office  of  psychopathic 
parole  officer  has  been  created  under  the  provisions  of  this  act,  the  judge  of 
the  superior  court  shall  have  power  to  appoint  two  psychopathic  probation 
officers,  and  as  many  deputies  as  may  be  convenient  or  necessary  may  from 
time  to  time  be  appointed  by  the  judge  of  the  superior  court ;  and,  providing, 
further,  that  such  deputies  shall  serve  without  compensation. 

[Salary.]  Each  of  said  psychopathic  probation  officers  shall  receive  such 
salary  as  may  be  determined  upon  by  the  board  of  supervisors,  and  the  salaries 
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of  such  psychopathic  probation  officers  shall  be  paid  out  of  the  county  treasury 
of  the  county  of  which  they  are  appointed  respectively  and  in  the  same  manner 
as  county  officers. 

[Expenses.]  4.  The  psychopathic  probation  officers  and  deputy  psychopathic 
probation  officers  shall  be  allowed  such  necessary  incidental  expenses  as  may 
be  authorized  by  the  judge  of  the  superior  court  and  the  same  shall  be  a  charge 
upon  the  county  in  which  the  court  appointing  them  has  jurisdiction  and  said 
expenses  shall  be  paid  out  of  the  county  treasury  upon  a  written  order  by  the 
judge  of  the  superior  court,  directing  the  county  auditor  to  draw  his  warrant 
upon  the  county  treasurer  specifying  the  amount  of  such  expenditure. 

[Persons  mentally  sick  oared  for.]  5.  If  on  the  examination  as  provided  by 
law,  the  court  finds  a  person  to  be  mentally  sick  and  bordering  on  insanity  but 
not  dangerously  insane,  the  court  may  commit  such  persons  to  the  care  and 
custody  of  the  psychopathic  probation  officer  and  may  allow  said  persons  to 
remain  in  the  home  of  said  persons  subject  to  the  visitation  of  a  probation  offi- 
cer and  be  subject  to  be  returned  to  the  court  for  further  proceedings  when- 
ever such  action  may  appear  necessary  or  desirable ;  or  the  court  may  commit 
the  person  so  found  to  be  mentally  sick  or  bordering  on  insanity  but  not  danger- 
ously insane,  to  be  placed  in  a  suitable  home,  sanitarium  or  rest  haven  home, 
subject  to  the  supervision  of  said  psychopathic  probation  officer  and  the  further 
order  of  the  court; 

[Cost.]  Provided,  however,  that  the  reasonable  cost  in  a  sum  to  be  fixed 
by  the  court  at  the  time  of  the  commitment,  shall  be  defrayed  out  of  the  estate 
of  the  patient  so  committed  or  shall  be  a  charge  upon  his  relatives  liable  for 
such  maintenance ;  provided,  however,  that  if  the  patient  is  found  to  be  indigent 
and  without  funds  or  relatives  responsible  for  his  maintenance  able  to  pay  such 
charge,  then  the  same  shall  be  a  charge  upon  the  county  in  which  court  has 
jurisdiction  and  said  expense  shall  be  paid  out  of  the  county  treasury  upon  a 
written  order  of  the  judge  of  the  superior  court  of  said  county,  directing  the 
county  auditor  to  draw  his  warrant  upon  the  county  treasurer  specifying  the 
amount  of  such  expense. 

[Purpose  of  act.]  6.  This  act  shall  be  liberally  construed  to  the  end  that  its 
purposes  may  be  carried  out,  to  wit :  That  the  humane  care  and  custody  of  the 
mentally  sick  or  near-insane  persons,  as  defined  in  this  act,  shall  be  provided 
for  that  restoration  of  such  patients  to  a  normal  mental  condition  be  as  rapid 
as  possible  without  committing  said  patient  to  an  insane  hospital.  All  acts  and 
parts  of  acts  in  conflict  herewith  are  hereby  repealed. 

History:    Enactment  approved  May  30,  1913,  Stats,  and  Amdts.  1913, 
p.  439.     In  offoct  August  10,  1913. 


§2168.    CHARGES   OF   INSANITY,   AND   PROCEEDINGS   THEREON. 

Whenever  it  appears  by  affidavit  to  the  satisfaction  of  a  magistrate  of  a  county, 
or  city  and  county,  that  any  person  therein  is  so  far  disordered  in  his  mind  as 
to  endanger  health,  person,  or  property,  he  must  issue  and  deliver  to  some  peace 
officer,  for  service,  a  warrant  directing  that  such  person  be  arrested  and  taken 
before  a  judge  of  the  superior  court  of  the  county,  for  a  hearing  and  examina- 
tion on  such  charge.    Such  officer  mwt  thereupon  arrest  and  detain  such  per- 
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son  until  a  hearing  and  examination  can  be  had,  as  hereinafter  provided.  At 
the  time  of  the  arrest  a  copy  of  said  affidavit  and  warrant  of  arrest  must  be  per- 
sonally delivered  to  said  person.  Such  affidavit  and  warrant  shall  be  in  sub- 
stantially the  following  form : 

In  the Court, 

Of , 

. . . County  of ,  State  of  California. 


Affidavit  of  Insanity. 
In  the  Matter  of ,  an  Alleged  Insane  Person. 

State  of  California,  1 
County  of j 

,  being  duly  sworn,  deposes  and  says  that  there  is  now  in 

said  county,  in  the  city  or  town  of a  person  named 

,  who  is  insane,  and  is  so  far  disordered  in  mind  as  to  endanger 

the  health,  person,  or  property  of  h. .  .self,  or  of  others,  and  that he,  at 

in  said  county,  on  the day  of 

♦ ,  19 .... ,  threatened  and  attempted  (state  actions,  etc.)  


That,  by  reason  of  said  insanity,  said  person  is  dangerous  to  be  at  large; 

WHEREFORE,  affiant  prays  that  such  action  may  be  had  as  the  law  requires 
in  the  cases  of  persons  who  are  so  far  disordered  in  mind  as  to  endanger  health, 
person,  and  property. 


Subscribed  and  sworn  to  before  me,  this day  of 

19... 


Warrant  of  Arrest. 

In  the Court, County  of 

State  of  California. 

In  the  Matter 
of 


An  Alleged  Insane  Person. 

The  People  of  the  State  of  California,  to  any  Sheriff,  Constable,  Marshal, 
Policeman,  or  Peace  Officer,  in  this  State- 

The  affidavit  of ,  having  been  presented  this  day  to  me, 


county  of   ,   State  of  California,  from  which  it 

appears  that  there  is  now  in  this  county,  at a  person  by  the 

name  of ,  who  is  insane,  and  who  is  so  disordered  in  mind  as 
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to  endanger  h. . .  own  health,  person,  and  property  (or  the  person,  lives,  and 
property  of  others),  and  that  it  is  dangerous  for  said  person  to  be  at  large ; 

And  it  satisfactorily  appearing  to  me  that  said is  insane, 

and  so  far  disordered  in  h. . .  mind  as  to  endanger  health,  person,  and  property ; 

Now,  therefore,  you  are  commanded  forthwith  to  arrest  the  above  named 

person,  and  take  h. . .  before  a  judge  of  the  superior  court  of  the  said 

county  of ,  for  a  hearing  and  examination  on  the 

said  charge  of  insanity. 

And  I  hereby  direct  that  a  copy  of  this  warrant,  together  with  a  copy  of  said 

affidavit,  be  delivered  to  said ,  at  the  time  of  h. . .  arrest;  and 

I  further  direct  that  this  warrant  may  be  served  at  any  hour  of  the  night. 

Witness  my  hand,  this day  of ,  19 . .. 


I  hereby  certify  that  I  received  the  above  warrant  of  arrest  on  the 

day  of ,  19. .,  and  served  the  said  warrant  by  arresting 

the  said alleged  to  be  insane,  and  bringing  h . . .  before 

,  judge  of  the  superior  court  of  said county  of 

,  on  the day  of ,  19. . ;  and 

I  further  certify  that  I  delivered  a  copy  of  said  warrant  of  arrest,  together 
with  a  copy  of  the  affidavit  of  insanity,  as  directed  in  said  warrant,  personally 
to  said ,  at  the  time  of  arrest. 


He  must  be  taken  before  a  judge  of  the  superior  court,  to  whom  said  affidavit 
and  warrant  of  arrest  must  be  delivered  to  be  filed  with  the  clerk.  The  judge 
must  then  inform  him  that  he  is  charged  with  being  insane,  and  inform  him  of 
his  rights  to  make  a  defense  to  such  charge  and  produce  any  witnesses  in  rela- 
tion thereto.  The  judge  must  by  order  fix  such  time  and  place  for  the  hearing 
and  examination  in  open  court  as  will  give  reasonable  opportunity  for  the  pro- 
duction and  examination  of  witnesses.  Said  order  must  be  entered  in  the 
minutes  of  the  court  by  the  clerk  and  a  certified  copy  of  the  same  served  on 
such  person.  The  judge  may  also  order  that  notice  of  the  arrest  of  such  person 
and  of  the  hearing  on  the  said  charge  of  insanity  be  served  on  such  relatives 
of  said  person  known  to  be  residing  <n  the  county,  as  the  court  may  deem 
necessary  or  proper. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  502;  amended  February  26,  1909,  Stats,  and 
Amdts.  1909,  p.  63.    In  effect  from  February  26,  1909. 

CHARGE  OF  INSANITY.  5.  Question  as  to  whether  one  found  insane. 

1.  Commitment-As  to  essentials  of.  See  post,  |  2188  and  note. 

.    M  _  „    .       .     . .     .  1*     Conunltmemt — A»    to    «McatlaJa    of. — 

2.  Same— Collateral  attack.  Commitment  upon  its  face  disclosing-  statu- 

3.  Determination   of  what  is  a  "reasonable      tory  requirements  essential  to  a  legal  near- 

opportunity."  ing-   and    commitment    were    observed,    and 

4.  Proceedings   in   insanity — Commitment   by      that  the  court  acquired  jurisdiction  to  hear 

judge  of  superior  court.  and   determine    the    question    of    sanity,    it 
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can  not  be  said  upon  a  habeas  corpus  pro- 
ceeding- that  the  court  failed  to  accord  the 
accused  the  "reasonable  opportunity"  for 
the  production  and  the  examination  of  wit- 
nesses contemplated  by  the  statute. — In  re 
Lewie,   11  Cal.   App.   530,   532,   105   Pac    774. 

2.  Same— Collateral  attack,  upon,  where 
It  is  clear  the  court  had  the  jurisdiction  of 
the  person  adjudged  insane,  the  presump- 
tions are  all  in  favor  of  the  regularity  of 
the  proceeding's  leading*  to  the  Judgment  and 
the  order  of  commitment. — In  re  Lewis,  11 
Cal.  App.  530,  532,  106  Pac.  774. 

S.  Determination  of  what  la  a  "reason- 
able opportunity"  is  committed  to  the  sound 
discretion  of  the  court,  to  be  exercised  In 
view  of  the  surrounding*  circumstances  of 
each  particular  case,  and  where  It  does  not 
appear  upon  the  face  of  the  proceedings 
that  such  discretion  has  been  abused,  the 
judgment  of  the  court  for  the  alleged  rea- 


son that  the  person  adjudged  Insane  has  not 
been  given  a  reasonable  opportunity  to  pro- 
duce his  witnesses  and  cause  them  to  be 
examined  touching*  his  mental  condition  can 
not  be  disturbed. — In  re  Lewis,  11  Cal.  App. 
630,  532,  106  Pac.  774. 

4.  Proceeding's  1m  insanity  Commltnwt 
by  Juda~e  of  naperior  court. — It  is  not  denied 
that  under  the  provisions  of  this  section  and 
of  section  17  of  the  Napa  State  Asylum  act 
(Stats.  1875-6,  p.  187),  a  judge  of  the  superior 
court  was  empowered  to  commit  an  insane 
peraon  to  that  institution. — Napa  State  Hos- 
pital v.  Dasso,  153  Cal.  699,  96  Pac  356. 

5.  Question  as  to  whether  one  found  in- 
sane in  proceedings  under  this  chapter  is 
sane,  and  is  thereby  entitled  to  be  restored 
to  competency,  obviously  can  not  arise  in  a 
habeas  corpus  proceeding's. — In  re  Lewis,  11 
Cal.  App.  530,  688,  106  Pac.  774. 


§2169.    ATTENDANCE  AND   EXAMINATION   OF  WITNESSES.     The 

superior  judge  may,  for  any  hearing,  issue  subpoenas  and  compel  the  attendance 
of  witnesses  and  must  compel  the  attendance  of  at  least  two  medical  examiners, 
who  must  hear  the  testimony  of  all  witnesses,  make  a  personal  examination  of 
the  alleged  insane  person,  and  testify  before  the  judge  as  to  the  result  of  such 
examination,  and  to  any  other  pertinent  facts  within  their  knowledge.  The 
judge  must  also  cause  to  be  examined  before  him  as  a  witness,  any  other  per- 
son whom  he  has  reason  to  believe  has  any  knowledge  of  the  mental  condition 
of  the  alleged  insane  person  or  of  his  financial  condition  or  that  of  the  persons 
liable  for  his  maintenance.  The  alleged  insane  person  must  be  present  at  the 
hearing,  and  if  he  has  no  attorney,  the  judge  may  appoint  an  attorney,  to 
represent  him. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdtfl.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdtfl.  1903,  pp.  502-503. 

§2170.  CERTIFICATE  OF  EXAMINERS.  If  the  medical  examiners, 
after  making  the  examination  and  hearing  the  testimony,  believe  such  person 
to  be  dangerously  insane,  they  must  make  a  certificate,  under  their  hand, 
showing  as  nearly  as  possible  the  facts  as  herein  indicated,  and  in  substantially 
the  following  form : 

Certificate  of  Medical  Examiners. 

In  the  Superior  Court  of  the County  of 

State  of  California. 

In  the  Matter 
of 


An  Alleged  Insane  Person. 

and medical  examiners  in  the  

county  of ,  duly  appointed  and  certified  as  such,  do 

hereby  certify,  under  our  hands,  that  we  have  attended  before  a  judge  of  said 
court  at  the  examination  of  the  said ,  and  have  heard  the  tes- 
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timony  of  all  witnesses  sworn  and  examined  upon  said  hearing,  and  have  made  a 

personal  examination  of  the  said  ,  and  have  testified  under 

oath  before  said  eourt  to  the  following  facts,  which  were  the  result  of  said 

examination ; 

Statement  of  Facts. 

1.  Name, alleged  insane  person,  resides  at , 

county  of ;  age, years ;  nativity, ;  if 

foreign  born,  from  what  port  or  place  did  .  .he  come*to  the  United  States,  and 
when  and  where  did  .  .he  land ;  how  long  in  California,  . . . 

|       ;  place  from  which  .  .he  came  to  this  state,   ; 

sex,  ;  color,   ;  occupation, ;  religious 

belief, ;   education —  illiterate,   reads   only,   common   school, 

academic,  collegiate,  or  unknown.  (Strike  out  words  not  required.)  Civil 
condition — single,  married,  widowed,  divorced.  (Strike  out  words  not  re- 
quired.)    If  female  and  married,  give  maiden  name,   ;  give 

maiden  name  of  mother,   ;  number  of  children  of  mother  : 

living, ;  dead, 

2.  Has  either  parent  been  addicted  to  the  use  of  opium,  cocaine,  tobacco,  or 
alcoholic  beverages  to  excess,  or  other  stimulating  narcotics? * . . 

3.  Have  any  relatives  been  eccentric  or  peculiar  in  any  way  in  their  habits  or 

pursuits? If  so,  how? Have 

any  relatives,  direct  or  collateral,  suffered,  or  are  they  suffering,  from  any 
form  of  chronic  disease,  such  as  consumption  or  tuberculosis,  syphilis,  rheuma- 
tism, neuralgia,  hysteria,  or  nervousness,  or  had  epilepsy  or  falling  sickness? 

4.  Which  parent  does  allege  insane  person  resemble  mentally, ; 

physically, ;  habits  (cleanly  or  uncleanly)  

(a)  Has  alleged  insane  person  ever  been  addicted  to  masturbation  or  sexual 

excesses?    .' 

If  so,  for  how  long? 

(b)  Has  alleged  insane  person  ever  had  convulsions? 

. If  so,  when  did  .  .he  have  the  first  one?  When  the  last 

one? 

(c)  State  alleged  insane  person's  habits  as  to  use  of  liquor,  tobacco,  opium, 
or  other  drugs,  and  whether  excessive  or  moderate 

(d)  What  is  alleged  insane  person's  natural  disposition  or  temperament,  and 
mental  capacity?  

5.  Has  alleged  insane  person  insane  relatives? 

If  so,  state  the  degree  of  consanguinity,  and  whether  paternal  or  maternal, . . . 

6.  What  is  alleged  insane  person's  general  physical  condition? 

7.  Specify  any  disease  of  which  alleged  insane  person  has  suffered,  or  does 
suffer,  or  any  injury  received 

8.  Has  alleged  insane  person  ever  been  an  inmate  of  an  institution  for  the 

insane? If  so,  state  when,  where  and  how  long 

Whether  discharged  or  otherwise   

(a)  Number  of  previous  attacks 
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(b)  Date  of  previous  attacks 

(c)  Length  of  time  each  previous  attack  lasted 

9.  Present  attack  began, "Was  the  present  attack 

gradual  or  rapid  in  its  onset  ? 

10.  Is  alleged  insane  person  noisy,  restless,  violent,  dangerous,  destructive, 
incendiary,  excited  or  depressed  ?  

(a)  Homicidal  or  suicidal?  (If  either  homicide  or  suicide  has  been  attempted 
or  threatened,  it  should  be  so  stated.)  

11.  Age  when  menses  appeared, 

(a)  Amount  and  character  before  insanity  appeared, ' 

(b)  Since  insanity  appeared,  

12.  Has  the  change  of  life  taken  place  ? 

(a)  Was  it  gradual  or  sudden? 

(b)  How  changed  from  normal? 

13.  Memory,    

(a)  Sleep,    ' 

(b)  Headache  or  neuralgia, 

(c)  Constipation  or  indigestion, • 

Cd)  Hallucinations,   

(e)  Delusions,  (specify,  if  possible,  and  whether  fixed  or  changeable.)  ... 

14.  What  is  the  supposed  cause  of  insanity? — Predisposing,  

Exciting, 

Other  facts  indicating  insanity.  (State  what  the  alleged  insane  person  said 
and  did  in  the  presence  of  the  examiners,  and  how  changed  in  business  or  social 
habits,  and  disposition,  as  communicated  to  examiners  by  others.)  


What  treatment  has  been  pursued  (state  remedies  given,  and  whether  hypo- 

dermically  or  not)  ? 

Whether  patient  has  been  restrained  by  muff,  belt,  or  otherwise, 

Diagnosis :    

Name  and  address  of  correspondent, 


Telegraphic  address,  

Relationship  of  correspondent  to  alleged  insane  person, 

And  we  do  further  certify  that  we  believe  the  said is  so 

far  disordered  in  his  mind  as  to  endanger (state  whether  the 

danger  is  to  health,  person,  and  property,  or  either,  or  any,  as  the  case  may  be). 

Dated  this day  of ,  19. . . 


Medical  Examiners  in  the  County 

of ,  State  of  California, 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,.  p.  503; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  65.  In  effect 
from  February  26,  1909. 
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§2171.  ORDER  OF  COMMITMENT.  The  judge,  after  such  examination 
and  certificate  made,  if  he  believes  the  person  so  far  disordered  in  his  mind  as 
to  endanger  health,  person,  or  property,  must  adjudge  him  insane,  and  make 
an  order  that  he  be  confined  in  a  hospital  for  the  care  and  treatment  of  the 
insane,  designated  in  such  order,  and  the  order  must  be  accompanied  by  a 
written  statement  of  the  judge  as  to  the  financial  condition  of  the  insane  per- 
son and  of  the  persons  legally  liable  for  his  maintenance,  as  far  as  can  be  ascer- 
tained.   Such  order  and  statement  shall  be  in  substantially  the  following  form : 

Judgment  of  Insanity  and  Order  of  Commitment  of  Insane  Persons. 

In  the  Superior  Court  of  the County  of 

State  of  California. 

In  the  Matter 
of 


An  Alleged  Insane  Person. 

On  this day  of ,  A.  D.  19. ., ,  a  per- 
son alleged  to  be  insane,  was  brought  before  me  in  open  court,  for  a  hearing 

and  examination  on  a  charge  of  insanity,  on  the  affidavit  of , 

charging  h...  with  insanity,  made  before,  and  on  a  warrant  of  arrest  issued 

thereon  by ,  a  magistrate  of  said county  of 

,  and  upon  the  order  of  this  court,  fixing  time  and  place  for  the 

hearing  and  examination  of  said  charge,  made  in  open  court,  and  it  appearing 
to  the  court  that  said  alleged  insane  person,  when  said  order  was  made,  was 
then  and  there  personally  present  in  open  court,  and  was  then  and  there 
informed  by  the  court  that  .  .he  was  charged  with  being  insane,  and  of  h. . 
rights  to  make  a  defense  to  such  charge,  and  of  h . .  right  to  be  represented  by 
counsel,  and  to  produce  witnesses  on  h. .  behalf,  and  to  have  subpoenas  issued 
to  compel  the  attendance  of  witnesses,  and  was  further  informed  that,  if  at 
such  hearing  and  examination,  ..he  should  be  ordered  committed,  that  ..he 
might,  within  five  days  after  the  making  of  such  order  of  commitment,  demand 
that  the  question  of  h. .  insanity  be  tried  by  a  jury  before  said  superior  court. 

And  it  further  appearing  to  the  court,  that  the  original  order  fixing  time 
and  place  for  said  hearing  and  examination,  was  entered  in  the  minutes  of  the 
court  by  the  clerk  thereof,  and  a  duly  certified  copy  of  said  order  was  duly 

served  on  said  alleged  insane  person,  and  upon  relatives  of 

said  alleged  insane  person,  residing  in  said county  of 

as  were  deemed  by  the  court  necessary  or  proper  persons  to  be  served 

with  notice  of  the  arrest  of  said  alleged  insane  person,  and  of  hearing  on  said 
charge  of  insanity. 
At  said  hearing  and  examination,  said  alleged  insane  person  was  represented 

by an  attorney  of  this  court  (appointed  by  the  court  for  that 

purpose). 

The  court  thereupon,  in  open  court,  proceeded  with  the  hearing  and  examina- 
tion of  said  alleged  insane  person,  and 
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were  sworn  and  examined  as  witnesses  in  regard  to  the  mental  condition  of 
said  alleged  insane  person,  h. . .  financial  condition,  and  that  of  the  persons 
liable  for  h . . .  care,  support,  and  maintenance. 

At  said  hearing  and  examination,  there  were  in  attendance, 

and ,  two  regularly  appointed  and  qualified  medical  examiners 

of  said  . . . county,  who  then  and  there  heard  the  testimony  of  all 

the  witnesses,  and  each  of  whom  made  a  personal  examination  of  said  alleged 
insane  person,  and  testified  before  the  court  as  to  the  results  of  such  examina- 
tion, and  other  pertinent  facts  within  their  knowledge. 

Said  medical  examiners,  after  making  the  examination  and  hearing  the  testi- 
mony of  the  witnesses,  and  testifying  as  aforesaid,  did  make  a  certificate  show- 
ing all  the  facts  required  by  section  twenty-one  hundred  and  seventy  of  the 
Political  Code,  which  certificate  is  hereto  attached  and  made  a  part  hereof. 


Now,  therefore,  after  such  examination  and  certificate  made  as  aforesaid,  the 
court  being  satisfied  from  the  testimony  of  said  witnesses,  and  of  the  truth  of 

the  matters  set  forth  in  said  certificate,  that  said is  insane. 

and  is  so  far  disordered  in  mind  as  to  endanger  health,  person,  and  property, 
and  that  it  is  dangerous  for  life,  health,  person,  and  property  for  such  person 
to  be  at  large,  and  that  h . .  condition  is  such  as  to  require  care  and  treatment 
in  a  hospital  for  the  care  and  treatment  of  the  insane. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  said is 

insane,  and  that  .  .he  be  committed  to  and  confined  in  the state 

hospital,  at ,  California. 

It  is  further  ordered  and  directed,  that ,  sheriff  of  the 

county  of take,  convey,  and  deliver  said 

to  the  proper  authorities  of  said  hospital,  to  be  held  and  confined 

therein  as  an  insane  person. 

The  sum  of dollars  having  been  found  on  the  person  of 

said  person  at  the  time  of  h . . .  arrest,  the  said  sheriff  is  ordered  to  take  pos- 
session of  the  same  and  deliver  it  to  the  medical  superintendent  of  said  institu- 
tion with  said  insane  person. 

Done  in  open  court  this day  of ,  19. .. 


Judge  of  the  Superior  Court, 

County  of ,  State  of  California. 

Statement  of  Financial  Ability. 

As  to  the  ability  of  said to  pay  for  h. . .  care  and 

support  at  the  hospital,  I  find  on  diligent  inquiry  that  said : .  is 

possessed  of  real  estate  of  the  estimated  value  of situated 

in ,  and  of  the  following  description : 
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also  the  following  described  personal  property : 


that  the  income  from  said  property  is  as  follows 


that  said -. is  able  to  pay  the  sum  of 

per  month for  h. . .  care  and  support  at  the. . . . 

Name  and  address  of  guardian : 

residing  at 


Or— 

That  said has  relatives  as  follows : 

residing  at residing  at 

residing  at That  said  relatives  are  financially  able 

to  pay  for  the  care  and  support  of  said ,  at  the 

hospital,  the  sum  of per  month. 

Dated ,19 


Judge  of  the  Superior  Court, County 

of ,  State  of  California. 


f  s8# 


Clerk's  Certificate. 

State  of  California, 

County  of 

I, ,  County  Clerk  and  ex  officio  clerk  of  the  Superior 

Court  of  the County 1 ,  do  hereby 

certify  the  foregoing  to  be  a  full,  true,  and  correct  copy  of  the  original  Affidavit 
of  Insanity  and  Order  of  Arrest,  Order  Fixing  Time  for  Hearing  and  Examina- 
tion, Statement  of  Financial  Ability,  Certificate  of  Medical  Examiners,  Judg- 
ment of  Insanity  and  Order  of  Commitment  on  file  in  my  office,  and  that  I  have 
carefully  compared  the  same  with  the  originals. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
Superior  Court,  this day  of ,19 


County  Clerk  and  ex  officio  clerk  of  the  Superior 

Court  of  the County  of 

State  of  California. 

By 

Deputy  Clerk. 

[Order,  certificate,  etc.— Filing  copies.]  Copies  of  such  order,  of  the  certifi- 
cate of  the  examiners  and  of  such  accompanying  statement  must  be  filed  with 
the  county  clerk,  and  said  order  must  be  recorded  by  the  county  clerk  of  the 
county  in  which  such  order  was  made  as  are  other  judgments  of  said  court. 
He  shall  also  keep,  in  convenient  form,  an  index  book,  showing  the  name,  age, 
and  sex  of  the  person  so  ordered  to  be  confined  in  any  such  hospital,  with  the 
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date  of  the  order  and  the  name  of  the  hospital  in  which  the  person  is  ordered 
to  he  confined. 

No  fees  must  be  charged  by  the  clerk  for  performing  any  of  the  duties 
provided  for  in  this  section. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  503; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  67.  In  effect 
from  February  26,  1909. 

1.    Judfflaff   of   insanity. — A    finding-   that  here  required  that  he  was  "so  far  disordered 

the  person  is  "insane  and  a  proper  subject  in  his  mind  as  to  endanger  health,  person  or 

for  custody  and  treatment  in  an  institution  property." — Matter  of  Application  of  Clary, 

for  the  insane   within   the  meaning:   of   the  149  Cal.  735,  87  Pac.  680. 
statute"  held  sufficient  to  Include  the  finding 

§  2172.  EXECUTION  OF  THE  ORDER  OF  COMMITMENT.  The  insane 
person,  together  with  certified  copies  of  the  affidavit,  warrant  of  arrest,  and  o! 
the  order  for  hearing  and  examination,  the  order  and  accompanying  statement 
of  the  judge  and  the  certificate  of  the  physicians,  must  be  delivered  to  the 
sheriff  of  the  county,  and  by  him  must  be  delivered  to  the  officer  in  charge  of 
the  hospital  to  which  such  person  is  committed;  but  no  female  insane  person 
shall  be  taken  to  any  hospital  without  the  attendance  of  some  other  female  or  of 
some  relative  of  such  insane  person. 

Any  moneys  found  on  the  person  of  an  insane  person  at  the  time  of  arrest 
must  be  certified  to  by  the  judge,  and  sent  with  such  person  to  the  hospital 
there  to  be  delivered  to  the  medical  superintendent.  If  the  sum  exceed  one 
hundred  dollars,  the  excess  must  be  applied  to  the  payment  of  the  maintenance 
and  medical  attendance  of  such  person  while  in  the  hospital ;  if  the  sum  is  one 
hundred  dollars  or  less,  it  may  be  expended  for  the  personal  expenses  of  the 
person  or  applied  to  the  payment  of  funeral  expenses  if  the  person  dies  at 

the  hospital. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  503; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  71.  In  effect 
from  February  26,  1909. 

§2173.    RIGHT  TO  REFUSE  TO  RECEIVE  PERSON  COMMITTED.    The 

superintendent  or  person  in  charge  of  any  state  hospital  may  refuse  to  receive 
any  person  upon  any  order,  if  the  papers  presented  do  not  comply  with  the 
provisions  of  the  preceding  section. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  504. 

§  2174.  JURY  TRIAL.  If  a  person  ordered  to  be  committed,  or  any  friend 
in  his  behalf,  is  dissatisfied  with  the  order  of  the  judge  committing  him,  he 
may,  within  five  days  after  the  making  of  such  order,  demand  that  the  question 
of  his  sanity  be  tried  by  a  jury  before  the  superior  court  of  the  county  in  which 
he  was  committed.  Thereupon  that  court  must  cause  a  jury  to  be  summoned 
and  to  be  in  attendance  at  a  date  stated,  not  less  than  five  nor  more  than  ten 
days  from  the  date  of  the  demand  for  a  jury  trial. 

[Procedure.]  At  such  trial  the  cause  against  the  alleged  insane  must  be 
represented  by  the  district  attorney  of  the  county,  and  the  trial  must  be  had 
as  provided  by  law  for  the  trial  of  civil  causes  before  a  jury,  and  the  alleged 
insane  person  must  be  discharged  unless  a  verdict  that  he  is  insane  is  found 
by  at  least  three-fourths  of  the  jury. 
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[Commitment.]  If  the  verdict  of  the  jury  is  that  he  is  insane,  the  judge 
must  adjudge  that  fact  and  make  an  order  of  commitment  as  upon  the  original 
hearing.  Such  order  must  be  presented,  at  the  time  of  commitment  of  such 
insane  person,  to  the  superintendent  or  person  in  charge  of  the  hospital  to  which , 
the  insane  person  is  committed,  and  a  copy  thereof  be  forwarded  by  such 
superintendent  to  the  commission,  and  filed  in  its  office. 

Proceedings  under  the  order  must  not  be  stayed,  pending  the  proceedings  for 
determining  the  question  of  sanity  by  a  jury,  except  upon  the  order  of  a 
superior  judge,  with  provision  made  therein  for  such  temporary  care  and 
custody  of  the  alleged  insane  person  as  may  be  deemed  necessary. 

[Bond  for  appearance.]  If  the  superior  judge,  by  the  order  granting  the 
stay,  commits  the  accused  insane  to  the  custody  of  any  person  other  than  a 
peace  officer,  he  may,  by  such  order,  require  a  bond  for  his  appearance  at  the 
trial.  If  a  judge  refuses  to  grant  an  application  for  an  order  of  commitment 
of  an  insane  person  alleged  to  be  dangerous  to  himself  and  others  if  at  large, 
he  must  state  his  reasons  for  such  refusal,  and  any  person  aggrieved  thereby 
may  demand  a  trial  of  the  question  of  the  insanity  of  such  accused  insane,  in 
the  manner  hereinbefore  provided  for  a  jury  trial  when  demanded  by  or  on 

behalf  of  the  accused  insane. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  504. 

§2175.  COSTS  OF  PROCEEDINGS.  The  cost  necessarily  incurred  in 
determining  the  insanity  of  a  poor  or  indigent  person  and  securing  his  admis- 
sion into  a  state  hospital,  and  the  expense  of  providing  proper  clothing  for  him 
in  accordance  with  the  rules  and  regulations  adopted  by  the  commission,  is  a 
charge  upon  the  county,  or  city  and  county,  whence  he  is  committed.  Such 
costs  include  the  fees  of  the  medical  examiners  allowed  by  the  judge  ordering 
the  commitment. 

[When  alleged  insane  is  not  poor — Costs.]  If  the  person  sought  to  be  com- 
mitted is  not  a  poor  or  indigent  person,  the  costs  of  the  proceedings  are  a  charge 
upon  his  estate,  or  must  be  paid  by  persons  legally  liable  for  his  maintenance, 
unless  otherwise  ordered  by  the  judge.  If  the  alleged  insane  person  is  adjudged 
not  to  be  insane,  the  judge  may,  in  his  discretion,  charge  the  costs  of  the 
proceedings  to  the  person  making  the  application  for  an  order  of  commitment, 
and  judgment  may  be  entered  against  him  for  the  amount  thereof  and  enforced 

by  execution. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  504-505. 

§  2175a.    LIMITATIONS   WITH    RESPECT    TO    IMBECILE*  PERSONS. 

No  case  of  idiocy,  imbecility,  epilepsy,  harmless  chronic  mental  unsoundness, 
feeble-mindedness  or  acute  mania  a  potu,  as  such,  shall  be  committed  to  or 
confined  in  any  state  hospital  for  the  care  and  treatment  of  the  insane ;  pro- 
vided, when  any  such  person  becomes  insane  he  may  be  committed  to  a  state 
hospital  for  the  insane  as  in  this  act  provided. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  606. 

§2176.    LIABILITY  OF  RELATIVES  AND  GUARDIANS  OF  INSANE 

PERSONS.  The  husband,  wife,  father,  mother,  or  children  of  an  insane  per- 
ron, and  the  guardian  of  his  estate,  must  cause  him  to  be  properly  and  suitably 
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cared  for  and  maintained,  and  must  pay  the  costs  and.  charges  of  his  commit- 
ment and  transportation  to  a  state  hospital  for  the  insane.  The  husband,  wife, 
father,  mother,  or  children  of  an  insane  person,  or  the  estate  of  such  insane  per- 
son, shall  be  liable  for  the  care,  support,  and  maintenance  of  any  insane  person 
in  a  state  hospital  for  the  insane  to  which  he  has  been  or  may  hereafter  be 
committed  or  transferred. 

« 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  605; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  71.  In  effect 
from  February  26,  1909. 

1.     Claim  of  mtvte  mmmlnmt  estate   of  ta-       son   whose    estate    Is    insolvent. — Bstat«  of 
solvent. — The  provisions  of  this  section  have       Callen,  152  CaL  771.  98  Baa  1011. 
no  application  in  the  case  of  an  insane  per- 

§  2177.  INSANE  PERSON  IN  OABE  OF  HIS  RELATIVES  OR  GUARD- 
IANS. DUTY  OF  THE  COMMISSION.  The  commission  may  inquire  into  the 
manner  in  which  any  insane  person,  not  confined  in  a  state  hospital,  is  cared 
for  and  maintained;  and  if,  in  its  judgment,  he  is  not  properly  and  suitably 
cared  for,  it  may  apply  to  a  judge  of  the  superior  court  for  an  order  to  commit 
him  to  a  state  hospital  under  the  provisions  of  this  act.  Such  order  must  not 
be  made  unless  the  judge  finds,  and  certifies  in  the  order,  that  the  insane  person 
is  not  properly  or  suitably  cared  for  by  his  relatives  or  guardian,  or  that  it  is 
dangerous  to  the  public  to  allow  him  to  be  cared  for  and  maintained  by  such 
relatives  or  guardian. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  505; 
amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  71.  In  effect 
from  February  26,  1909. 

§  2178.  DUTIES  OF  DISTRICT  ATTORNEYS.  The  district  attorney  in 
each  county  in  which  an  order  of  commitment  is  made  must,  on  the  filing  of  a 
copy  of  such  order  with  the  county  clerk,  make  diligent  inquiry  into  the  ability 
of  the  person  committed  to  pay  the  charges  and  costs  of  his  maintenance  and 
care  while  in  a  state  hospital,  and  must  notify  the  secretary  of  the  commission 
of  the  result  of  such  inquiry. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  505. 

§  2179.  APPOINTMENT  OF  GUARDIAN.  In  case  any  person  who  has  been 
or  shall  hereafter  be  committed  to  any  state  hospital  for  the  insane,  shall  be 
or  shall  hereafter  become  the  owner  of  any  property,  real  or  personal,  the 
secretary  of  the  state  commission  in  lunacy,  in  case  such  insane  [person]  has 
no  guardian*  may  apply  to  a  court  of  competent  jurisdiction  for  the  appoint- 
ment of  a  guardian  of  the  estate  of  such  insane  person. 

Where  an  insane  person  shall  die  in  a  state  hospital  leaving  an  estate,  and 

having  no  relatives  or  guardian,  or  in  case  the  secretary  of  the  state  commission 

in  lunacy  shall  be  such  guardian,  such  secretary  may  apply  for  letters  of 

administration  on  such  estate,  but  shall  receive  no  compensation  for  his  services 

as  such  administrator  unless  the  estate  shall  be  sufficient  to  pay  all  claims 

against  said  estate. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903.  p.  505;  amended  February  26,  1909,  Stats, 
and  Amdts.  1909,  p.  72.    In  effect  from  February  26,  1909. 
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§  2180.  FIXING  AMOUNT  TO  BE  PAID  FOB  SUPPORT.  The  monthly 
rate  for  the  care,  support,  and  maintenance  of  all  insane  patients  at  state  hos- 
pitals for  the  insane,  where  there  is  liability  to  pay  for  such  care,  support  and 
maintenance,  shall  be  twenty  dollars  per  month,  payable  in  advance,  as  may  be 
set  by  the  state  commission  in  lunacy ;  provided,  however,  the  medical  superin- 
tendent of  a  state  hospital  for  the  insane  shall,  on  the  order  of  the  commission, 
reduce  or  remit  the  amount  to  be  paid  by  the  estate  or  the  relatives,  as  the  case 
may  be,  liable  for  the  care,  support  and  maintenance  of  any  insane  person  com- 
mitted thereto  and  confined  therein,  on  satisfactory  proof  that  said  estate  or 
said  relatives,  as  the  case  may  be,  are  unable  to  pay  the  said  sum  of  twenty  dol- 
lars per  month.  If  any  insane  person  die  at  any  time,  while  his  estate  is  liable 
for  his  care,  support,  and  maintenance  and  other  expenses  at  a  state  hospital, 
the  claim  for  such  amount  as  may  be  due,  may  be  presented  to  the  executor  or 
administrator  of  his  estate  and  paid  in  the  same  manner  as  are  other  debts  and 
claims  against  the  estate  of  a  deceased  person. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdtfl.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  pp.  505,  506;  amendment  approved  Febru- 
ary 26,  1909,  Stats,  and  Amdts.  1909,  p.  72;  April  30,  1919,  Stats,  and 
Amdts.  1919,  p.  272.    In  effect  July  22,  1919. 

§  2181.     ORDERS  TO  BE  HEADS  FOB  PAYMENTS  BT  GUARDIANS.    If 

said  insane  person  has  sufficient  estate  for  the  purpose,  it  shall  be  the  duty  of 
the  guardian  of  his  estate  to  pay  for  his  care,  support,  maintenance  and  neces- 
sary expenses  at  the  hospital  to  the  extent  of  the  estate.  Payment  for  said 
care,  support,  maintenance  and  expenses  may  be  enforced  by  the  order  of  the 
judge  of  the  superior  court  where  said  guardianship  proceedings  are  pending. 

On  the  filing  of  a  petition  therein  by  the  secretary  of  the'  commission,  showing 
that  said  guardian  has  failed,  refused  or  neglected  to  pay  for  said  care,  support, 
maintenance  and  expenses,  the  court,  by  order,  shall  direct  the  payment  of  the 
guardian.  Such  order  may  be  enforced  in  the  same  manner  as  are  other  orders 
of  the  court. 

If  there  is  not  at  any  time  sufficient  money  on  hand  in  the  estate  of  said  insane 
person  to  pay  the  claim  of  a  state  hospital  for  the  care,  support,  maintenance 
and  expenses  of  said  insane  person  therein,  the  court  may,  on  petition  of  the 
guardian  of  the  estate,  or  if  said  guardian  fails,  refuses  or  neglects  to  apply,  on 
the  petition  of  the  secretary  of  the  commission,  make  an  order  directing  the 
guardian  to  sell  so  much  of  the  other  personal  or  real  estate  or  both,  of  said 
insane  person  as  may  be  necessary  to  pay  for  the  care,  support,  maintenance, 
and  expenses  of  said  insane  person  at  said  hospital.  From  the  proceeds  of 
such  sale,  the  guardian  shall  pay  the  amount  due  for  the  care,  support,  mainte- 
nance, and  expenses  at  said  hospital,  and  also  such  other  charges  as  are  allowed 
by  law. 

[When  cost  of  maintenance  will  not  be  charged  against  estate.]  Provided, 
however,  payment  for  the  care,  support,  maintenance,  and  expenses  of  any 
insane  person  at  a  state  hospital  shall  not  be  exacted  when  such  payment  will, 
in  any  case,  where  there  is  a  likelihood  of  such  insane  person  recovering  or 
being  released  from  said  hospital,  reduce  his  estate  to  that  extent,  in  the  event 
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of  his  discharge  from  the  hospital,  he  is  likely  to  become  a  burden  on  the 

community. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  506;  amended  February  26,  1909,  Stats,  and 
Amdts.  1909,  p.  72.    In  effect  from  February  26,  1909. 

§  2181a.    DISPOSITION    OF    UNCLAIMED    MONEYS    OF    PATIENTS. 

Whenever  any  money  or  personal  property  belonging  to  any  patient  at  a  state 
hospital  remains  uncalled  for  or  unclaimed  by  the  person  or  persons  entitled 
thereto  or  the  possession  thereof,  for  a  period  of  at  least  three  years  after  the 
death  of  such  patient  or  his  escape  or  departure  on  parole,  the  board  of  man- 
agers may  by  resolution  order  such  money  paid  into  the  contingent  fund  of  the 
hospital,  or  such  property  sold  and  the  proceeds  thereof  [paid]  into  such  fund. 
A  careful  record  of  any  proceedings  under  this  section  shall  be  kept,  and  if 
within  five  years  any  person  shall  establish  to  the  satisfaction  of  the  board  of 
managers,  a  right  to  any  such  money  or  property  such  sum  may  be  appropri- 
ated from  the  contingent  fund  and  paid  to  the  person  entitled  to  such  money  or 
property  as  will  equal  the  amount  originally  paid  into  such  fund  without  inter- 
est. After  such  period  of  five  years  no  action  shall  be  commenced  or  maintained 
to  recover  money  or  the  value  of  the  property  herein  referred  to. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  804, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  123. 

§  2182.  SUITS  AGAINST  RELATIVES.  If  the  insane  person  has  no  estate 
out  of  which  payment  of  the  amount  fixed  by  section  two  thousand  one  hundred 
and  eighty  can  be  enforced,  then  his  relatives  made  liable  by  section  two  thou- 
sand one  hundred  and  seventy-six  may  be  compelled  to  pay  such  amount  by 
actions  against  them,  or  any  of  them,  brought  by  the  commission  as  in  this  act 

provided. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  606. 

§2183.    DUTIES    OF    OFFICERS    RESPECTING    INSANE    POOR.    All 

peace  officers  and  other  persons  having  similar  duties  relating  to  the  insane 
poor  are  charged  with  the  duty  of  seeing  that  all  poor  and  indigent  insane  per- 
sons within  their  respective  municipalities  are  speedily  granted  the  relief  con- 
ferred by  this  act,  and  when  so  ordered  by  a  superior  judge,  must  see  that  they 
are,  without  unnecessary  delay,  transferred  to  the  proper  state  hospitals  pro- 
vided for  their  care  and  treatment.  Before  sending  a  person  to  any  such  hos- 
pital, they  must  see  that  he  is  in  a  state  of  bodily  cleanliness  and  comfortably 
clothed  with  new  clothes  in  accordance  with  the  regulations  prescribed  by  the 
commission.  It  may  by  order  direct  that  any  person  whom  it  deems  unsuitable 
therefor  shall  not  be  employed  as  an  attendant  for  such  insane  person.  After 
the  patient  has  been  delivered  to  the  proper  officers  of  the  hospital,  the  care 
and  custody  of  the  county  or  municipality  from  which  he  is  sent,  cease. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  607. 
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§2184.  HOMEOPATHIC  TREATMENT.  When  the  relatives,  friends,  or 
guardians  of  an  insane  person  desire  him  to  receive  homeopathic  treatment,  he 
may  be  committed  to  the  Southern  California  State  Hospital  from  any  county 
of  the  state,  in  the  discretion  of  the  judge  granting  the  order  of  commitment, 
if  the  crowded  condition  of  that  hospital  does  not  preclude  his  admission  to  the 
detriment  of  other  patients. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  507. 

§  2186.  ADMISSIONS  UNDER  SPECIAL  AGREEMENTS.  Except  as  in 
this  chapter  provided  [J  all  patients  admitted  to  a  state  hospital  shall  be  duly 
committed  thereto  and  shall  be  subject  to  the  general  rules  and  regulations  of 
the  hospital.  The  medical  superintendent  may,  with  the  approval  of  the  board 
of  managers,  enter  into  a  special  agreement,  secured  by  a  properly  executed 
bond,  with  the  relatives,  guardian  or  friend  of  any  patient  therein,  for  his  care, 
support,  maintenance  or  other  expenses  at  the  hospital,  said  agreement  and 
bond  shall  be  to  the  people  of  the  state  of  California  and  action  to  enforce  the 
same  may  be  brought  thereon  by  the  commission.  All  bills  due  under  the  pro- 
visions of  this  section  shall  be  collected  monthly.  But  no  patient  must  be  per- 
mitted to  occupy  more  than  one  room  in  any  state  hospital,  nor  must  any 
patient,  his  guardian,  friends  or  relatives,  be  permitted  to  pay  for  his  care  and 
treatment  therein,  a  sum  greater  than  ten  dollars  per  week. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  607. 

§  2186a.  ADMISSION  OP  INSANE  SOLDIEBS  AND  SAILORS.  The  com- 
mission  may  authorize  the  medical  superintendent  of  any  state  hospital  for  tha 
insane  to  admit  thereto  any  insane  soldier  or  sailor  in  the  service  of  the  United 
States,  provided  there  is  room  therein,  on  such  terms  as  may  be  agreed  upon 
between  the  medical  superintendent  of  the  hospital  and  the  properly  author- 
ized agents,  officers  or  representatives  of  the  United  States  government,  and 
approved  by  the  commission. 

History:    Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  607. 

§  2185b.    VOLUNTARY  PATIENTS  IN  STATE  HOSPITAL.    Pursuant  to 
rules  and  regulations  established  by  the  state  commission  in  lunacy,  the  medical 
superintendent  or  person  in  charge  of  any  state  hospital,  except  the  Folsom 
State  Hospital,  may  receive  and  detain  in  such  state  hospital,  as  a  boarder  and 
patient,  any  person  suffering  from  mental  disease,  who  is  a  suitable  person  for 
care  and  treatment  in  such  state  hospital,  and  who  shall  voluntarily  make  a 
written  application  to  the  medical  superintendent  or  person  in  charge  thereof 
for  admission  into  such  hospital  for  care  and  treatment,  and  who  is  in  such 
condition  of  mind,  at  the  time  of  making  such  application  for  admission,  as  to 
render  him  competent  to  make  such  application.    Any  such  person  received  and 
detained  in  a  state  hospital  shall  be  deemed  a  voluntary  patient.    Any  person 
received  into  a  state  hospital  under  such  voluntary  application  shall  not  be 
detained  therein  for  more  than  seven  days  after  having  given  notice,  in  writing 
to  the  medical  superintendent  or  person  in  charge  of  such  hospital  of  his  desire 
to  leave  such  hospital.    The  charges  for  the  care  and  keeping  of  such  person 
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in  such  hospital  shall  be  governed  by  the  provisions  of  the  Political  Code  relat- 
ing to  the  charges  for  the  care  and  keeping  of  insane  persons  in  state  hospitals. 
Upon  the  admission  of  a  voluntary  patient  to  a  state  hospital,  the  medical 
superintendent  or  person  in  charge  shall  immediately  forward  to  the  office  of 
the  state  commission  in  lunacy  the  record  of  such  voluntary  patient,  showing 
the  name,  residence,  age,  sex,  nativity,  occupation,  civil  condition,  date  of 
admission  of  such  patient  to  such  hospital,  and  such  other  information  as  may 
be  required  by  the  rules  and  regulations  of  said  commission.  The  state  com- 
mission in  lunacy  shall  establish  such  rules  and  regulations  as  may  be  necessary 
to  properly  carry  out  the  provisions  of  this  section. 

History:  Became  a  law  tinder  the  constitutional  provision,  without 
the  governor's  approval,  March  24,  1911,  Stats,  and  Amdts.  1911,  p.  465. 
In  effect  Immediately. 

§  2186c.    ARREST,   HEARING  AND   COMMITMENT  OF  INEBRIATES 
AND  DRUG  HABITUES  [ADDICTS].    Whenever  it  appears  by  affidavit  to  the 
satisfaction  of  a  magistrate  of  a  county,  or  city  and  county,  that  any  person  is 
so  far  addicted  to  the  intemperate  use  of  narcotics  or  stimulants  as  to  have  lost 
the  power  of  self-control,  or  is  subject  to  dipsomania  or  inebriety,  he  must  issue 
and  deliver  to  some  peace  officer  for  service  a  warrant  directing  that  such  per- 
son be  arrested  and  taken  before  a  judge  of  the  superior  court  for  a  hearing 
and  examination  on  such  charge.    Such  officer  must  thereupon  arrest  and  detain 
such  person  until  a  hearing  and  examination  can  be  had.    At  the  time  of  the 
arrest  a  copy  of  said  affidavit  and  warrant  of  arrest  must  be  personally  deliv- 
ered to  said  person.    Such  affidavit  and  warrant  of  arrest  must  be  substantially 
in  the  form  provided  by  section  two  thousand  one  hundred  and  sixty-eight  of 
the  Political  Code  for  the  arrest  of  a  person  charged  with  insanity.  He  must  be 
taken  before  a  judge  of  the  superior  court,  to  whom  said  affidavit  and  warrant 
of  arrest  must  be  delivered  to  be  filed  with  the  clerk.    The  judge  must  then 
inform  him  of  the  charge  against  him,  and  inform  him  of  his  rights  to  make  a 
defense  to  such  charge  and  produce  any  witnesses  in  relation  thereto.    The 
judge  must  by  order  fix  such  time  and  place  for  the  hearing  and  examination  in 
open  court  as  will  give  a  reasonable  opportunity  for  the  production  and  exam- 
ination of  witnesses.    Such  order  must  be  entered  in  the  minutes  of  the  court 
by  the  clerk  and  a  certified  copy  of  the  same  served  on  such  person.    The  judge 
may  also  order  that  notice  of  the  arrest  of  such  person  and  the  hearing  of  the 
charge  be  served  on  such  relatives  of  said  person  known  to  be  residing  in 
the  county,  as  the  court  may  deem  necessary  or  proper.     The  hearing  and 
examination  shall  be  had  in  compliance  with  the  provisions  of  section  two 
thousand  one  hundred  and  sixty-nine  and  two  thousand  one  hundred  and 
seventy  of  the  Political  Code. 

[May  be  confined  in  hospital.]  The  judge,  after  such  hearing  and  examina- 
tion, if  he  believes  the  person  is  so  far  addicted  to  the  intemperate  use  of 
narcotics  or  stimulants  as  to  have  lost  the  power  of  self-control,  or  is  subject 
to  dipsomania  or  inebriety,  must  make  an  order  that  he  be  confined  in  a  hos- 
pital for  the  care  and  treatment  of  the  insane,  designated  in  such  order,  and 
the  order  must  be  accompanied  by  a  written  statement  of  the  judge  as  to  the 
financial  condition  of  the  patient  and  of  the  persons  legally  liable  for  his  maintc 
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nance,  as  far  as  can  be  ascertained;  provided,  that  before  a  person  shall  be 
committed  to  a  state  hospital,  satisfactory  evidence  shall  be  submitted  to  the 
trial  judge  showing  that  the  person  to  be  committed  is  not  of  bad  repute  or 
bad  character,  apart  from  his  or  her  habit  for  which  the  commitment  is  made, 
and  that  there  is  reasonable  ground  for  believing  that  the  person,  if  committed, 
will  be  permanently  benefited  by  treatment ; 

[Re-commitment  of  persons  discharged.]  And  provided,  further,  that  no 
person  who  has  heretofore  been  committed  under  the  provisions  of  this  section 
as  an  intemperate  user  of  narcotics,  and  who  has  been  discharged  or  has 
escaped,  shall  be  again  committed  to  any  state  hospital  unless  permission  for 
such  recommitment  be  first  obtained  from  the  medical  superintendent  thereof. 
Such  order  and  statement  shall  be  in  substantially  the  form  provided  by  section 
two  thousand  one  hundred  and  seventy-one  of  the  Political  Code  for  the  com- 
mitment of  insane  persons.  The  court  shall  commit  such  person  for  a  definite 
period,  not  to  exceed  two  years,  but  provided  that  he  may  be  paroled  by  the 
medical  superintendent  under  the  same  rules  and  conditions  that  the  insane  are 
paroled;  and  provided,  further,  that  the  state  commission  in  lunacy  shall  be 
given  the  same  power  to  discharge  any  person  committed  under  this  act  as 
contained  in  section  two  thousand  one  hundred  and  eighty-nine  of  the  Political 
Code,  upon  the  recommendation  of  the  hospital  superintendent,  when  satisfied 
that  such  person  will  not  receive  substantial  benefit  from  further  hospital 
treatment.  Such  person  shall  be  delivered  to  the  state  hospital  for  the  insane 
to  which  he  has  been  committed  in  compliance  with  the  provisions  of  section 
two  thousand  one  hundred  and  seventy-two  of  the  Political  Code,  providing  for 
the  commitment  and  deliverance  of  an  insane  person. 

History:  Became  a  law  under  the  constitutional  provision,  without 
the  governor's  approval,  March  21,  1911,  Stats,  and  Amdts.  1911,  p.  396; 
amended  May  26,  1915,  Stats,  and  Amdts.  1915,  p.  839.  In  effect  August 
8,  1915. 

1.  Affidavit  for  arrest— Sufficiency. — An  insane,  and  ought  to  be  confined  therein  as 
affidavit  for  arrest,  under  this  section,  which  an  inebriate,"  under  this  section,  corre- 
states  that  the  person  to  be  arrested  "is  so  sponds  substantially  with  the  language  of 
far  addicted  to  the  intemperate  use  of  stim-  the  statute,  and  can  not  be  held  so  deficient 
ulants  as  to  have  lost  the  power  of  self  in  showing  that  he  belongs  to  a  class  con- 
control;  that  by  reason  thereof  said  person  templated  thereby  as  to  entitle  him  to  be 
is  a  fit  subject  for  commitment  to  a  state  discharged  in  habeas  corpus. — In  re  Henley, 
hospital  for  the  care  and  treatment  of  the  18  Cal.  App.  1,  121  Pac.  988. 

§2186.    SUPERINTENDENTS  DUTY  TO  EXAMINE  NEW  PATIENTS. 

Every  superintendent,  or  person  in  charge  of  a  state  hospital,  must,  within  three 
days  after  the  reception  of  a  patient  or  patients,  make  or  cause  to  be  made 
a  thorough  physical  and  mental  examination  of  such  patient  or  inmate,  and 
state  the  result  thereof,  on  blanks  prepared  and  exclusively  set  apart  for  that 
purpose.  He  must  also  make,  or  cause  to  be  made,  from  time  to  time,  examina- 
tion of  the  mental  state,  bodily  condition,  and  medical  treatment  of  such 
patient  or  inmate,  in  such  manner,  and  state  its  results,  upon  such  blank  forms, 
as  shall  be  approved  by  the  commission,  during  the  time  such  patient  or  inmate 
remains  under  his  care,  and  in  the  event  of  the  death  or  discharge  of  such 
person,  he  must  state,  upon  such  blank  forms,  the  circumstances  thereof,  and 
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make  such  examinations  at  such  other  intervals  of  time  and  in  such  form  as 
may  be  required  by  the  commission. 

Hlstorf:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  507-608. 

§  2187.  TRANSFER  OF  PATIENTS  [FROM  ONE  HOSPITAL  TO  AN- 
OTHER], (a)  When  the  building  of  any  state  hospital  becomes  overcrowded 
with  patients  or  inmates,  or  the  number  of  buildings  is  reduced  by  fire,  or  other 
casualties,  or  for  other  sufficient  cause,  the  commission  may,  in  its  discretion, 
cause  the  transfer  of  patients  or  inmates  therefrom  or  direct  that  patients  or 
inmates  required  to  be  sent  thereto,  be  transferred  to  another  state  hospital, 
where  they  can  be  conveniently  received,  or  make,  in  emergencies,  temporary 
provision  for  their  care,  preference  to  be  given  in  such  transfer  to  a  hospital 
in  an  adjoining  rather  than  a  remote  district.  The  expense  of  such  transfer 
is  chargeable  to  the  state,  and  the  bills  for  the  same,  when  approved  by  the 
commission,  must  be  paid  by  the  treasurer  of  state  on  the  warrant  of  the 
controller,  out  of  any  moneys  provided  for  the  care  or  support  of  the  insane. 

(b)  [Transfer  on  request  of  relatives  or  friends.]  Patients  may  be  trans- 
ferred at  the  request  of  relatives  or  friends;  provided,  there  is  room  in  the 
hospital  to  which  transfer  is  sought,  but  in  case  of  transfers  made  as  last  pro- 
vided the  expense  of  such  transfers  shall  be  paid  by  such  relatives  or  friends; 
provided,  further,  that  transfers  as  last  provided,  shall  not  be  made  unless  the 
consent  of  the  commission  and  the  medical  superintendents  of  the  hospitals 
from  which  and  to  which  said  transfer  is  to  be  made  be  obtained. 

(c)  [Transfer  from  home  for  feeble-minded  to  state  hospital.]  The  commis- 
sion, when  it  deems  it  necessary,  may  transfer  any  inmate  of  the  home  for 
feeble-minded  for  care  and  treatment  to  a  state  hospital  for  the  insane  for  care 
and  treatment  therein  and  the  counties,  guardian,  relatives  or  friends  of  such 
inmate  shall  be  liable  for  his  care,  support  and  maintenance  in  said  hospital 
for  the  insane  in  the  same  manner  and  to  the  same  extent  as  if  the  said  patient 
were  still  an  inmate  of  said  home.  The  commission,  when  it  deems  it  neces- 
sary, may  transfer  any  patient  in  any  state  hospital  for  the  insane  to  the  said 
home  for  care  and  treatment  therein.  The  estate,  relatives,  or  friends  of  such 
patient,  or  the  county  from  which  such  patient  was  originally  committed,  shall 
be  liable  for  the  care,  support,  and  maintenance  of  such  patient  at  the  said  home 
in  the  same  manner  and  to  the  same  extent  as  if  the  said  patient  had  been 
originally  committed  to  the  said  home  at  the  date  of  such  transfer. 

History:  Enactment  approved  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  508;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  73; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  275.    In  effect  July  27,  1917. 

§  2188.  HABEAS  CORPUS.  Any  one  in  custody  as  an  insane  or  incompe- 
tent person  is  entitled  to  a  writ  of  habeas  corpus,  upon  a  proper  application 
made  by  the  commission,  by  such  person,  a  relative  or  friend  in  his  behalf  to 
the  superior  judge  of  the  county  in  which  the  hospital  is  located.  Upon  the 
return  of  such  writ,  the  fact  of  his  insanity  or  incompetency  must  be  inquired 
into  and  determined.  The  medical  history  of  such  person  as  it  appears  in  the 
clinical  records,  must  be  given  in  evidence,  and  the  superintendent  in  charge 
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of  the  state  hospital  wherein  such  person  is  held  in  custody,  and  any  other 
person,  must  be  sworn  touching  the  mental  condition  of  such  person. 

History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  608-509. 

i 

1.  daeatlon  whether  one  committed  as  not  be  tried  in  a  habeas  corpus  proceeding. 
Insane  has  become  sane  again,  and  thereby  — In  re  Lewis,  11  Cal.  App.  530,  533,  105  Pac. 
entitled  to  be  restored  to  competency,  can       774. 

§  2189.    STATE  HOSPITALS,  DISCHARGE  OF  PATIENTS  FROM.    The 

superintendent  of  a  state  hospital  on  filing  his  written  certificate  with  the  sec- 
retary of  board  of  managers,  may  discharge  any  patient,  except  one  held  upon 
an  order  of  a  court  or  judge  having  criminal  jurisdiction  in  an  action  or  pro- 
ceeding arising  out  of  a  criminal  action  or  proceeding  arising  out  of  a  criminal 
offense,  at  any  time,  as  follows : 

A  patient  who,  in  his  judgment,  has  recovered. 

Any  patient  who  is  not  recovered,  but  whose  discharge,  in  the  judgment  of 
the  superintendent,  will  not  be  detrimental  to  the  public  welfare,  or  injurious 
to  the  patient.  The  medical  superintendent  may,  when  he  deems  it  advisable, 
refuse  to  discharge  any  patient  as  improved,  unless  the  guardian,  friends  or 
relatives  of  such  patient  shall  satisfy  such  medical  superintendent  that  they  are 
financially  able  and  willing  to  properly  care  for  such  patient  after  his  discharge. 
When  the  superintendent  is  unwilling  to  certify  to  the  discharge  of  an  unre- 
covered  patient,  upon  request,  and  so  certifies  in  writing,  giving  his  reasons  , 
therefor,  any  superior  judge  of  the  county  in  which  the  hospital  is  situated 
may,  upon  such  certificate,  and  an  opportunity  of  a  hearing  thereon  being 
accorded  the  superintendent,  and  upon  other  proofs  as  may  be  produced  before 
him,  direct,  by  order,  the  discharge  of  such  patient,  upon  such  security  to  the 
people  of  the  state  as  he  may  require  for  the  good  behavior  and  maintenance 
of  the  patient.  The  certificate  and  the  proof,  and  the  order  granted  thereon, 
must  be  filed  in  the  clerk's  office  of  the  county  in  which  the  hospital  is  situated, 
and  a  certified  copy  of  the  order  in  the  hospital  from  which  the  patient  is 
discharged. 

[Parole.]  The  superintendent  may  grant  a  parole  to  a  patient  under  general 
conditions  prescribed  by  the  commission. 

[Oriminal  patients.]  A  patient  committed  to  a  hospital  under  the  provisions 
of  chapter  six,  title  ten,  part  two,  of  the  Penal  Code,  must,  upon  the  certificate 
of -the  superintendent  that  such  person  has  recovered,  approved  by  the  superior 
judge  of  the  county  from  which  the  patient  was  committed,  be  redelivered  to 
the  sheriff  of  such  county,  and  dealt  with  as  provided  for  by  said  chapter  six 
of  the  Penal  Code. 

[Patient  not  insane.]  The  medical  superintendent  of  a  state  hospital  may  on, 
his  own  motion  and  must  on  the  order  of  the  commission,  discharge  any  patient 
who  is  not  insane,  or  because  he  is  not  a  proper  case  for  treatment  therein,  or 
because  such  patient  is  a  case  of  idiocy,  imbecility,  chronic  harmless  mental 
unsoundness  or  acute  mania  a  potu.  Such  person,  when  discharged,  shall  be 
returned  to  the  county  from  which  he  was  committed  at  the  expense  of  said 

county. 

[Poor  persons.]  When  such  person  is  a  poor  and  indigent  person  he  shall  be 
delivered  to  the  sheriff  of  the  county  who  must  take  the  necessary  steps  for  the 
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care  of  such  person.  When  such  person  is  a  poor  and  indigent  person  he  shall 
be  cared  for  by  such  county  as  are  other  indigent  poor.  When  any  person  is 
discharged  from  any  state  hospital  as  is  last  herein  provided  he  shall  not  be 
again  committed  to  any  state  hospital  for  the  insane  unless  permission  for  such 
recommitment  be  first  obtained  from  the  medical  superintendent  thereof.  Said 
medical  superintendent  shall  refuse  to  receive  such  person  on  such  recommit- 
ment unless  such  permission  is  obtained  as  herein  provided. 

[Certificate  of  discharge.]  When  any  person  is  discharged  as  recovered  from 
a  state  hospital  a  copy  of  the  certificate  of  discharge  duly  certified  by  the 
secretary  of  the  board  of  managers,  may  be  filed  for  record  with  the  clerk  of 
the  superior  court  of  the  county  from  which  said  person  was  committed.  The 
clerk  shall  record  the  same  in  a  book  kept  for  that  purpose  and  shall  keep  an 
index  thereof.  No  fees  shall  be  charged  by  the  clerk  for  performing  such 
duties.  Such  certified  copy  of  such  certificate  and  the  record  of  the  same  shall 
have  the  same  legal  effect  as  the  original,  and  if  no  guardian  has  been  appointed 
for  such  person  as  provided  by  sections  seventeen  hundred  and  sixty-three  and 
seventeen  hundred  and  sixty-four  of  the  Code  of  Civil  Procedure,  such  certifi- 
cate, duly  certified  copies  thereof  and  such  record  thereof  shall  have  the  same 
legal  force  and  effect  as  a  judgment  of  restoration  to  capacity  made  under 
the  provisions  of  section  seventeen  hundred  and  sixty-six  of  the  Code  of  Civil 
Procedure.  The  term  patient  as  used  in  this  section  shall  be  regarded  as 
referring  to  and  including  inmates  of  the  home  for  the  feeble-minded. 

[Application  to  be  declared  sane.]  Whenever  any  person  duly  adjudged  to 
be  insane  has  been  duly  committed  to  a  state  hospital  for  the  insane  under  the 
provisions  of  any  law  of  this  state,  and  for  whom  no  guardian  has  been 
appointed,  and  who  is  absent  from  the  hospital  to  which  he  was  committed  or 
transferred  under  the  order  of  commitment,  on  parole  or  leave  of  absence 
granted  by  the  medical  superintendent  thereof,  or  who  has  been  discharged 
therefrom  as  improved  by  said  superintendent  as  provided  by  this  section,  is 
desirous  of  being  declared  sane  and  restored  to  legal  capacity,  said  insane 
person  or  a  relative  or  friend  on  his  behalf  may  make  application  in  writing  to 
said  medical  superintendent  to  be  declared  sane.  On  receiving  such  application, 
said  medical  superintendent  may  make  such  examination  of  such  person  and 
require  such  proof  as  he  may  reasonably  deem  necessary  to  determine  whether 
or  not  such  person  is  sane.  For  the  purpose  of  making  such  examination  said 
superintendent  may  also  require  said  person  to  present  himself  at  the  hospital 
for  examination.  If  on  making  such  examination  and  receiving  such  proofs  as 
he  deems  reasonably  necessary  said  medical  superintendent  shall  be  satisfied 
that  said  person  is  sane  and  has  recovered  his  reason,  said  medical  superintend- 
ent shall  issue  to  said  person  his  certificate  that  such  person  is  sane  and  recov- 
ered and  restored  to  reason.  A  copy  thereof,  duly  certified,  shall  be  immedi- 
ately forwarded  to  the  state  commission  in  lunacy,  who  shall  file  the  same  in 
their  office.  A  copy  thereof  shall  also  be  filed  at  said  hospital  and  a  proper 
record  made  thereof. 

[When  superintendent  is  unwilling  to  issue  certificate.]  If  said  medical 
superintendent  is  unwilling  or  refuses,  however,  to  issue  a  certificate  of  recov- 
ery upon  application  as  in  this  section  provided,  he  shall  so  certify  in  writing, 
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giving  his  reasons  therefor,  and  said  insane  person  or  a  relative  or  friend  in 
his  behalf  may  make  application  by  petition  duly  verified  to  a  judge  of  the 
superior  court  of  the  county  where  such  insane  person  resides  to  be  declared 
sane.  Notice  of  the  hearing  of  said  application  shall  be  given  in  the  manner 
directed  by  a  judge  of  said  court,  to  said  medical  superintendent,  and  to  such 
relative  or  relatives  of  such  insane  person  residing  in  the  county  as  the  judge 
may  direct,  who  may  have  opportunity  to  appear  and  be  heard  on  the  hearing 
of  said  application.  Such  hearing  shall  be  conducted  as  are  civil  cases,  and  on 
demand  of  the  petitioner  the  question  of  the  insanity  of  such  person  may  be 
tried  by  a  jury,  as  in  civil  cases.  If  on  the  hearing  of  said  application  the 
court  is  satisfied  from  the  proofs  produced  or  if  a  jury  trial  is  had,  and  the  jury 
shall  render  a  verdict  that  such  person  is  sane,  the  court  shall  by  order  adjudge 
such  person  to  be  sane.  Said  order  shall  be  filed  and  recorded  in  the  office  of 
the  county  clerk  and  certified  copies  thereof  shall  be  sent  by  said  clerk  and 
filed  with  the  state  commission  in  lunacy  and  also  with  the  superintendent 
of  the  hospital  from  which  said  insane  person  was  paroled,  granted  leave  of 
absence  or  discharged  as  improved.  If  said  matter  is  tried  by  a  jury  the  cause 
against  said  insane  person  shall  be  represented  by  the  district  attorney  of  the 
county.  From  a  decision  of  the  court  or  verdict  of  the  jury  finding  the  said 
person  insane  an  appeal  may  be  taken  as  in  civil  cases.  If  three-fourths  of  the 
jury  fail  to  declare  said  person  sane,  or  the  court  or  the  jury  shall  find  such 
person  to  be  insane,  said  proceeding  shall  be  dismissed  and  no  new  application 
to  declare  such  person  sane  shall  be  made  for  six  months  thereafter. 

[Hearing  in  case  of  person  who  desires  to  be  declared  sane.]  Whenever  any 
person  who  has  been  adjudged  to  be  insane,  who  has  not  been  committed  to  a 
state  hospital  for  the  insane,  and  who  has  no  guardian,  is  desirous  of  being  de- 
clared sane  and  restored  to  legal  capacity,  said  insane  person  or  a  relative  or 
friend  on  his  behalf  may,  by  petition  duly  verified,  make  application  to  a  judge 
of  the  superior  court  where  he  resides  to  be  declared  sane ;  said  judge  shall  fix 
a  time  for  the  hearing  of  said  application,  and  he  may,  by  order,  direct  that 
notice  of  said  hearing  be  given  in  the  manner  and  to  such  relative  or  relatives 
of  said  person  residing  in  the  county  where  such  application  is  made,  as  the 
judge  may  direct,  who  shall  have  opportunity  to  appear  and  be  heard  at  said 
hearing.  Such  hearing  shall  be  conducted  as  are  civil  cases,  and  on  demand  by 
the  petitioner  may  be  tried  before  a  jury  as  are  civil  cases.  If  on  said  hearing 
the  decision  of  the  court  or  the  verdict  of  the  jury  is  that  such  person  is  insane, 
an  appeal  may  be  taken  to  the  supreme  court  as  in  civil  cases.  If  the  court 
shall  decide  or  the  jury  shall  render  a  verdict  declaring  said  person  to  be  sane, 
the  court  shall  make  an  order  declaring  said  person  to  be  sane.  If  three-fourths 
of  the  jury  fail  to  unite  in  a  verdict,  or  the  court  or  jury  shall  decide  that  such 
person  is  insane,  such  proceeding  shall  be  dismissed,  and  no  new  application 
to  have  such  person  declared  sane  shall  be  made  for  six  months  thereafter. 

[Bond  covering  costs.]  Before  any  order  is  made  or  any  proceedings  are 
taken  for  a  trial  by  jury,  the  person  demanding  the  same  shall  make  a  deposit, 
or  give  a  bond,  to  be  approved  by  a  judge  of  the  superior  court  where  proceed- 
ings are  had  for  the  payment  of  all  costs  of  such  trial,  unless,  in  the  opinion  of 
said  judge,  the  insane  person  in  whose  behalf  said  trial  is  demanded  is  a  poor 
or  indigent  person.  751 
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The  certificate  of  recovery  by  the  medical  superintendent,  the  order  of  the 
judge  or  the  verdict  of  a  jury  and  the  order  of  the  judge  as  in  this  section  pro- 
vided, shall  have  the  same  legal  effect  as  a  discharge  as  recovered,  and  shall  be 
prima  facie  evidence  of  the  sanity  of  such  person. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  509; 
amended  March  18/1906,  Stats,  and  Amdts.  1905,  p.  174;  February  26, 
1909,  Stats,  and  Amdts.  1909,  p.  74;  May  18,  1916,  Stats,  and  Amdts. 
1915,  p.  668.    In  effect  August  8,  1915.  , 


DISCHARGE  OF  PATIENTS. 

1.  As  to  grounds  of  discharge. 

2.  Certificate  of  discharge — Effect  of. 

3.  Discharge — On  ground  that  inmate  has  re- 

covered. 

4.  Same — On  ground  that  person  had  been  im- 

properly committed. 

1.  A«  to  ground*  of  discharge — Power  to 
discharge  an  inmate  of  an  insane  asylum 
Is  solely  in  officers  of  asylum  upon  two 
grounds  only:  1.  That  insane  inmate  has 
recovered.  2.  That  he  has  been  improperly 
committed. — Kellogg  v.  Cochran,  87  Cal.  192, 
198,  12  L.  R.  A.  104,  25  Pac.  677. 

2.  Certificate    of    discharge— Effect    of. — 

Such  certificate  is  prima  facie  evidence  only 
of  recovered  sanity,  and  where  it  appears 
that  the  person  referred  to  was  not  an  in- 
mate of  the  state  hospital,  nor  within  the 


control  of  its  superintendent  at  the  time  the 
certificate  was  made,  it  is  ineffectual  for 
any  purpose. — Aid  rich  v.  Barton,  153  Cal. 
491,  95  Pac.   900. 

As  to  presumption  of  competency  trim 
certificate,  see  1  Kerr's  Cyc.  Civ.  Code,  2d 
ed.t  |  40  and  note. 

3.  Discharge— -On  ground  that  Innane  la- 
mate  has  recovered  1b  adjudicated  by  com- 
petent authority  that  person  had  recovered 
from  insanity. — Kellogg;  v.  Cochran,  87  CaL 
192,  198,  12  L.  R.  A.  104,  25  Pac.  €77. 

4.  Same  On  ground  that  person  had  seem 
Improperly  committed  overrules  or  nullifies 
order  of  commitment  and  leaves  person 
committed  in  same  status,  as  to  capacity  to 
sue,  that  he  was  In  before  he  was  committed. 
— Kellogg  v.  Cochran,  87  Cal.  192,  198,  12 
L.  R.  A  104,  25  Pac,  677. 


§  2190.  CLOTHING  OF  DISCHARGED  PATIENTS.  No  patient  or  in- 
mate must  be  discharged  from  a  state  hospital  without  suitable  clothing  adapted 
to  the  season  in  which  he  is  discharged ;  and,  if  it  cannot  otherwise  be  obtained, 
the  steward  must,  upon  the  order  of  the  superintendent,  furnish  the  same  and 
money,  not  exceeding  twenty-five  dollars,  to  defray  his  necessary  expenses  until 
he  can  reach  his  relatives  or  friends,  or  find  employment  to  earn  a  subsistence. 
History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  510. 

§  2190a.    ESCAPED  PATIENTS.    When  any  patient  or  inmate  has  escaped 
from  any  state  hospital  it  shall  be  the  duty  of  the  sheriff  of  any  county  in 
which  he  may  be  found,  to  arrest  said  patient  or  inmate  and  deliver  him  to 
any  person  authorized  by  the  medical  superintendent  to  receive  him. 
History:     Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  610. 

§2191.  STATE  HOSPITALS;  COMMITMENT  OF  PERSON  A  NON- 
RESIDENT. RETURN  OF,  TO  STATE  OR  COUNTRY  WHERE  HE 
BELONOS.  If  any  order  is  issued  by  any  judge  committing  to  a  state  hospital 
a  poor  or  indigent  person  who  has  (not  been  a  legal  resident  of  this  state  for  a 
period  of  at  least  one  year),  the  commission  may  in  its  discretion  return  said 
person,  either  before  or  after  his  admission  to  the  state  hospital,  to  the  country 
or  state  to  which  he  belongs,  and  for  such  purpose  may  expend  as  much  of 
the  money  appropriated  for  the  care  of  the  insane  or  incompetent  as  may  be 
necessary,  subject  to  the  approval  of  the  state  board  of  examiners.  The  medical 
superintendent  of  a  state  hospital  is  required  to  immediately  notify  the  com- 
mission  if  there  is  any  question  as  to  the  propriety  of  the  commitment  or  deten- 
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tion  of  any  person  received  at  such  hospital,  and  said  commission  upon  such 

notification  shall  inquire  into  the  matter  presented  and  take  such  action  as 

may  be  deemed  proper  in  the  premises. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  pp.  510- 
611;  amended  March  18,  1905,  Stats,  and  Amdts.  1905,  pp.  228-229. 

§2192.  COMMITMENT  OF  INCOMPETENTS  OTHER  THAN  INSANE 
PERSONS.  Whenever  any  parent,  guardian,  or  other  person  charged  with 
the  support  of  an  imbecile  or* feeble-minded  person,  or  any  idiot,  or  epileptic 
who  is  not  insane,  desires  him  to  be  admitted  into  the  home  for  the  feeble- 
minded, he  may  petition  the  superior  court  of  the  county  in  which  he  resides, 
for  an  order  admitting  such  person  to  such  hospital ;  provided,  that  any  peace 
officer  may  petition  said  court  for  an  order  admitting  such  a  person  to  such 
hospital.  The  judge  must  inquire  into  the  condition  or  status  of  such  person, 
and  if  he  finds  him  to.  be  an  imbecile,  feeble-minded  person,  idiot  or  epileptic, 
and  that  he  has  been  a  resident  of  the  state  for  one  year  next  preceding  the 
presentation  of  the  petition,  such  judge  must  make  an  order  that  he  be  received, 
maintained  and  educated  in  such  hospital,  and  upon  the  presentation  of  such 
order  the  superintendent  must  receive  him  therein,  if  the  hospital  is  not  already 
full,  or  the  fund  available  for  its  support  exhausted ;  but  the  imbecile,  feeble- 
minded person,  idiot,  or  epileptic,  need  not  be  received  if,  in  the  judgment  of 
the  management  of  the  hospital  or  the  commission,  he  is  not  a  suitable  subject 
for  admission  thereto. 

[Financial  condition  of  parent  or  guardian.]  The  judge  must  inquire  into 
the  financial  condition  of  the  parent,  guardian,  or  other  person  charged  with 
the  support  of  any  such  person,  and  if  he  finds  him  able,  in  whole  or  in  partf,] 
to  pay  his  expenses  at  such  hospital,  he  must  make  a  further  order  requiring 
such  parent,  guardian,  or  other  person  charged  with  the  support  of  such  person 
to  pay  to  the  hospital  at  stated  periods  such  sums  as,  in  the  opinion  of  the 
judge,  are  proper  during  such  time  as  the  person  may  remain  in  such  hospital. 
This  order  may  be  enforced  by  such  further  orders  as  the  judge  deems  neces- 
sary, and  may  be  varied,  altered,  or  revoked  in  his  discretion, 

[Peremptory  discharge.]  and  the  board  of  managers,  may,  with  the  approval 
of  the  commission,  cause  the  peremptory  discharge  of  any  person  who  has 
been  an  inmate  or  patient  for  the  period  of  one  month. 

'[Payments  to  be  made.]    For  each  child  or  other  person  committed  to  such 

home  there  shall  be  paid  by  the  county  from  which  he  is  committed  to  the  state 

treasury  such  sum  not  exceeding  twenty  dollars  monthly  as  may  be  set  by  the 

state  commission  in  lunacy  for,  and  during  each  month,  or  part  of  month,  such 

person  so  committed  remains  an  inmate  of  the  hospital,  in  case  the  payments 

herein  provided  to  be  made  by  the  parent,  guardian,  or  other  person,  charged 

with  the  support  of  any  such  person  shall  not  be  made. 

History:  Enacted  March  26,  1903,  Stats,  and  Amdts.  1903,  p.  511; 
amendment  approved  February  26,  1909,  Stats,  and  Amdts.  1909,  p. 
77;  June  7,  1915,  Stats,  and  Amdts.  1915,  p.  1262;  April  30,  1919,  Stats, 
and  Amdts.  1919,  p.  271.    In  effect  July  22,  1919. 

1.  Imbecile  persona —>  Care  of  — Funds  for  the  maintenance  of  imbecile  or  insane 
nayabla*  to  ■fate. — Under  sections  2192,  2193,  persons,  such  money  is  not  to  be  considered 
Political  Code,  providing  for  the  payment  as  paid  into  any  fund  for  the  state  commis- 
to  the  state  by  the  county  of  certain  money       sion   in    lunacy,  but   goes   into   the  general 
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fund  of  the  state  treasury,  and  such  com- 
mission has  no  control  thereover  other  than 
such  as  is  expressly  given  by  statute. — State 
Commission  in  Lunacy  v.  Welch,  20  Cal. 
App.  624.  129  Pac.  974,  976. 

2.  Although  it  is  provided  by  sections 
2192,  2193,  Political  Code,  that  the  county 
auditor  must  include  in  his  report  to  the 
controller  the  amount  due  the  state  for 
commitments  to  the  home  for  feeble-minded. 


and  that  the  county  treasurer  must  pay  to 
the  state  treasurer  the  amount  found  to  be 
due  by  reason  of  these  commitments,  yet 
such  treasurer's  duty  to  pay  is  dependent 
upon  his  having  money  In  his  custody  &• 
county  treasurer  applicable  to  the  payment 
of  the  demand,  and  such  fact  is  an  essential 
allegation  in  a  petition  for  a  writ  of  man- 
date.— State  Commission  in  Lunacy  v.  Welch, 
20  CaL  App.  624,  129  Pac.  974,  976. 


§2193.  MONEYS  RECEIVED  FROM  COUNTIES  FOR  SUPPORT  OF 
INCOMPETENTS.  Each  county  auditor  must  include  in  his  state  settlement 
report  rendered  to  the  controller  in  the  months  of  May  and  December  the 
amount  due  the  state  under  this  act  by  reason  of  commitments  to  the  home  for 
feeble-minded;  and  the  county  treasurer,  at  the  time  of  the  settlement  with 
the  state  in  such  months,  must  pay  to  the  state  treasurer,  upon  the  order  of 
the  controller,  the  amounts  found  to  be  due  to  the  state  "by  reason  of  the  com- 
mitments herein  referred  to.  In  the  event  of  the  failure  of  the  county  auditor 
or  county  treasurer  to  do  or  perform  any  of  the  things  required  in  this  section, 
the  state  commission  in  lunacy  may  require  the  county  treasurer  by  writ  of 
mandate  to  pay  to  the  state  treasurer  upon  an  order  of  the  controller  all 
amounts  found  to  be  due  to  the  state  as  aforesaid  at  the  time  of  the  next  settle- 
ment of  the  said  county  treasurer  with  the  state,  and  it  shall  be  no  defense  of 
such  a  proceeding  that  the  county  auditor  has  failed  to  include  such  sums  in 
his  said  report  rendered  to  the  controller,  and  it  shall  not  be  necessary  for  the 
said  commission  to  allege  or  prove  any  fact  with  relation  to  the  condition  of 
the  funds  of  the  county.  The  said  commission  may,  in  its  discretion,  recover 
sums  due  from  counties  as  in  this  chapter  provided,  by  the  presentation  of 
claims  against  the  board  of  supervisors,  and  recovery  may  be  had  on  all  sums 
due  the  state  for  a  period  of  three  years  next  prior  to  the  presentation  of  any 
such  claims. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  pp.  511-512;  amended  February  26,  1909,  Stats, 
and  Amdts.  1909,  p.  78;  February  27,  1911,  Stats,  and  Amdts.  1911,  p.  86. 


1.  Mandamus  —  To  compel  payment  of 
•fund*— -Retroactive  effect.  —  Where,  when 
the  state  commission  in  lunacy  petitions  for 
a  writ  of  mandate  to  compel  a  county  treas- 
urer to  pay  over  certain  moneys,  such 
remedy  is  not  authorized,  the  passage,  pend- 
ing: such   litigation,   of  an  act  giving;  such 


power  to  the  commission  will  not  be  allowed 
to  act  retroactively  so  as  to  allow  such  new 
remedy.  See  I  2193,  Pol.  Code,  as  amended 
in  1911  (Stats.  1911,  p.  86).— State  Commis- 
sion in  Lunacy  v.  Welch,  20  Cal.  App.  124, 
129  Pac.  974,  976. 


§  2194.  ADMISSIONS  OF  INCOMPETENTS  BY  AGREEMENT.  The  board 
of  managers,  when  the  accommodations  of  the  home  for  feeble-minded  permit, 
if  such  action  does  not  conflict  with  the  interests  or  welfare  of  committed  cases 
or  applicants  awaiting  admission,  may  admit,  for  any  stated  period  of  time, 
without  judicial  commitment,  such  persons  as  are  before  and  hereinafter  speci- 
fied as  eligible  for  admission,  upon  such  terms  of  special  payment,  gift,  bequest, 
donation,  legacy,  transfer  of  real  or  personal  property,  or  other  lawful  pro- 
cedure, as  may  appear  to  them  to  be  to  the  best  interests  of  the  state,  and  may 
further  secure  to  the  said  home  for  the  time  such  persons  so  admitted  are 
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inmates  of  the  home  such  revenue  or  compensation  as  fully  covers  the  actual 
cost  of  [to]  the  home  for  all  care,  treatment,  education,  and  support  therein 
involved.  The  moneys  received  for  the  use  of  the  hospital  as  in  this  chapter 
provided  shall  be  paid  into  the  contingent  fund  of  the  hospital  and  may  be 
expended  by  the  managers  as  is  provided  in  section  twenty-one  hundred  and 
fifty-eight  relating  to  the  contingent  funds  of  state  hospitals.  Actions  to  recover 
the  amounts  due  under  this  section  may  be  brought  by  the  commission  in  the 
manner  provided  by  section  twenty-one  hundred  and  ninety-seven  of  this 
chapter. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  512. 

§2195.  TERMS  OF  LIFE  TENURE.  Nothing  in  this  chapter  contained 
interferes  with  or  affects  the  status  of  such  inmates  as  may  now  be  in  the  home 
for  feeble-minded  under  terms  of  life  tenure.  For  all  cases  the  commission  is 
authorized  and  directed  to  secure  from  the  proper  officers  of  the  several  coun- 
ties whence  the  inmates  were  committed  or  received,  such  arrangements  for 
commitment  under  the  terms  of  this  act  as  may  prevent  such  inmates  becom- 
ing a  sole  charge  upon  the  state. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  512;  amended  February  26,  1909,  Stats,  and 
Amdts.  1909,  p.  78.    In  effect  from  February  26,  1909. 

§2196.  PRIVATE  HOSPITALS.  No  person,  association,  or  corporation, 
must  establish  or  keep  an  institution  for  the  care,  custody,  or  treatment  of  the 
insane,  alleged  insane  or  other  incompetent  persons  referred  to  in  this  act  for 
compensation  or  hire,  without  first  obtaining  a  license  therefor  from  the  com- 
mission. Every  application  for  such  license  must  be  accompanied  by  a  plan  of 
the  premises  proposed  to  be  occupied,  describing  the  capacities  of  the  buildings 
for  the  uses  intended,  the  extent  and  location  of  grounds  appurtenant  thereto, 
and  the  number  of  patients  proposed  to  be  received  therein,  with  such  other 
information,  and  in  such  form,  as  the  commission  may  require.  The  commis- 
sion must  not  grant  any  such  license  without  first  having  made  an  examination 
of  the  premises  proposed  to  be  licensed. 

'[Duty  of  commission.]  It  must  be  satisfied  that  they  are  substantially  as 
described,  and  *are  otherwise  fit  and  suitable  for  the  purposes  for  which  they 
are  designed  to  be  used,  and  that  such  license  should  be  granted.  The  com- 
mission may  at  any  and  all  times  examine  and  ascertain  how  far  a  licensed 
institution  is  conducted  in  compliance  with  the  license  therefor,  and  after  due ' 
notice  to  the  institution,  and  opportunity  for  it  to  be  heard,  the  commission, 
having  made  a  record  of  the  proceeding  upon  such  hearing,  may,  if  the  interests 
of  the  inmates  of  the  institution  so  demand,  for  just  and  reasonable  cause  then 
appearing,  and  to  be  stated  in  its  order,  amend  or  revoke  any  such  license  by  an. 
order  to  take  effect  within  such  time  after  the  service  thereof  upon  the  license, 
as  the  commission  determines. 

[Duty  of  institution.]  The  authorities  of  each  institution  for  insane  persons 
or  other  incompetents  must  place  on  file  in  the  office  of  the  institution  the  recom- 
mendations made  by  the  commissioners,  as  a  result  of  their  visits,  for  the  pur- 
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pose  of  consultation  by  such  authorities,  and  for  reference  by  the  commis- 
sioners upon  their  visits. 

Every  private  institution  for  the  care  and  treatment  of  insane  or  other  incom- 
petent persons  referred  to  in  this  chapter  shall  keep  records  of  every  person 
admitted  thereto,  in  the  same  manner  and  form  prescribed  for  state  hospitals 
and  shall  furnish  to  the  commission  when  required  the  facts  mentioned  in  sub- 
division seven  of  section  twenty-one  hundred  and  forty-two.  The  commission 
or  any  member  thereof  may  at  such  times  as  such  commission  or  commissioners 
choose  visit  and  examine  any  hospital  or  institution  caring  for  and  treating 
insane,  alleged  insane,  or  incompetent  persons.  In  making  such  visits  or  exam- 
ination, said  commission  or  any  member  thereof  shall  exercise  the  same  powers 
as  are  conferred  on  them  by  section  twenty-one  hundred  and  forty-three  of  this 
chapter. 

[Penalty  for  conducting  without  license.]    If  any  person  or  persons  shall 

carry  on  or  conduct  or  attempt  to  carry  on  or  conduct  an  institution  for  the 

care  or  treatment,  or  for  the  care  and  treatment  of  the  insane  or  alleged  insane, 

or  incompetents  without  first  obtaining  a  license  from  the  state  commission  in 

lunacy,  as  in  this  chapter  provided,  such  person  or  persons  shall  be  deemed 

guilty  of  a  misdemeanor  for  each  violation  of  the  provisions  of  this  section, 

and  on  conviction  thereof  shall  be  punished  by  imprisonment  in  a  county  jail 

not  exceeding  six  months,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or 

by  both  such  fine  and  imprisonment.    The  managing  and  executive  officers  of 

any  corporation  violating  the  provisions  of  this  section  shall  be  liable  under 

the  provisions  of  this  section  in  the  same  manner  and  to  the  same  effect  as  a 

private  individual  violating  the  same. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.     Present  section  enacted  March  26,  1903,  A 

Stats,  and  Amdts.  1903,  pp.  512-513.  f 

§  2197.  COMMISSION  IN  LUNACY  MAY  BRING  ACTION  TO  ENFORCE 
PAYMENT  OF  CERTAIN  COSTS.  The  commission  may  in  its  own  name 
bring  an  action  to  enforce  payment  for  the  cost  of  determining  the  insanity 
of  any  person  and  securing  his  admission  into  a  state  hospital  when  his 
estate  or  any  person  is  liable  for  the  same,  or  to  recover  for  the  use  and 
benefit  of  any  state  hospital  or  for  the  state  the  amount  due  for  the  care, 
support,  maintenance  and  expenses  of  any  patient  or  inmate  therein,  against 

m 

any  county,  or  officer  thereof,  or  against  any  person,  guardian  or  relative 

liable  for  such  care,  support,  maintenance  and  expenses. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  513;  amended  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  184;  May  22,  1913,  Stats,  and  Amdts.  1913,  p.  243.  In 
effect  August  10,  1913. 

SUPPOBT  FOB  IMBECILES— ACTION.  a.     Imbecile*— Support  of— Actio*  for  cost 

.-,«,..         *       X-  of- — The    fact    that    section    2197,    Political 

1.  Construction  of  section.  Code  authorllefl  a  suit  by  the  Btate  co^fc. 

2.  Imbeciles — Support  of — Action  for  cost  of.  sion  in  lunacy  against  any  county,  person, 
1.  Construction  of  section.— This  section  guardian  or  relative  does  not  give  such  corn- 
implies  power  to  determine  whether  or  not  mission  the  right  to  sue  the  county  treas- 
patlent  has  recovered. — Kellogg  v.  Cochran,  ur«r-  Such  person  is  not  the  county,  and  a 
87  Cal.  192,  198,  12  L.  R.  A.  104,  26  Pao.  »uit  against  the  county  is  a  very  different 
I77a  affair.     In   a   suit  against   the   county  the 
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board  of  supervisors  controls  the  defense  against  him  and  is  liable  for  costs. — State 
and  is  liable  for  costs,  while  the  county  Commission  in  Lunacy  v.  Welch,  20  Cal.  App. 
treasurer  controls  the  defense  in  an  action       6>24,  129  Pac.  974,  976. 

§  2197a.  INTEREST  ON  CLAIMS  AGAINST  COUNTY.  In  every  case 
where  a  claim  is  presented  to  the  county  for  money  due  under  the  provisions  of 
section  thirteen  hundred  and  seventy-three  of  the  Penal  Code,  interest  shall  be 
allowed  from  the  date  of  rejection,  if  rejected  and  recovery  be  finally  had 

thereon. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdta.  1907,  p.  760, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  123. 

§2198.  INTERPRETATION.  The  provisions  of  this  chapter  and  every 
amendment  thereto,  so  far  as  they  are  the  same  as  existing  statutes  or  the 
common  law  must  be  regarded  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1903,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1908, 
Stats,  and  Amdts.  1908,  p.  514. 

§  2199.    RESERVATIONS.    No  action  or  proceeding  commenced  before  this 

chapter  or  any  amendments  thereto,  takes  effect,  and  no  rights  accrued  are 

affected  by  its  provisions.    Any  action  or  proceeding  commenced  before  this 

chapter  or  any  amendment  thereto  takes  effect  for  the  enforcement  of  any 

right,  liability  or  obligation  accruing  before  this  chapter  or  any  amendment 

thereto  takes  effect  may  be  maintained  and  prosecuted  to  final  determination 

in  the  manner  and  form  in  which  the  same  was  brought.    After  this  chapter 

takes  effect  all  actions  or  proceedings  brought  for  the  enforcement  of  such 

rights,  liabilities  and  obligations  must  conform  to  the  provisions  of  this  chapter 

as  far  as  applicable. 

History:  Enacted  March  12,  1872;  repealed  March  26,  1908,  Stats, 
and  Amdts.  1903,  p.  485.  Present  section  enacted  March  26,  1903, 
Stats,  and  Amdts.  1903,  p.  514. 

§§  2200-2222.  [Repealed  by  act  of  March  26,  1903,  Stats,  and  Amdts.  1903, 
p.  485.] 
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CHAPTER  la. 

[No  such  chapter.] 

[A  new  chapter  is  hereby  added  to  Title  Y  of  Part  III  of  the  Political  Code,  to  be  known 
as  Chapter  lb,  and  to  read  as  follows:] 


CHAPTER  lb. 

THE  INDUSTRIAL  HOME  OP  THE  ADULT  BLIND. 

( 2207.    Objects. 

f  2207a.  Who  entitled  to  admission. 

§  2207b.  The  board  of  directors. 

S  2207c.  Powers  of  directors. 

§  2207d.  Duties  of  directors. 

f  2207e.  The  president  [and  his  duties]. 

8  2207f .  The  superintendent  [salary,  powers  and  duties]. 

$  2207g.  The  physician  [and  his  duties]. 

(  2207h.  Bonds. 

8  2207i.  Payment  of  salaries  and  expenses. 

8  2207 j.  Delivery  of  moneys. 

ft  2207k.  Resolutions  of  election  and  dismissal. 

§  2207.  OBJECTS.  The  objects  of  the  industrial  home  of  the  adult  blind 
are:  First,  the  instruction  of  such  blind  admitted  thereto  in  some  trade  or 
trades,  to  enable  them  to  contribute  to  their  own  support;  and  second,  the 
furnishing  of  a  working  home  for  the  adult  blind,  who,  after  learning  a  trade 
or  trades,  desire  to  remain  at  the  home  as  workmen;  but  all  who  so  remain 
must  pay  to  the  state,  through  the  board  of  directors,  the  cost  of  their  main- 
tenance at  the  home.  The  rate  of  wages  to  be  paid  these  workmen,  as  well  as 
the  amounts  which  they  must  pay  for  their  maintenance,  must  be  fixed  by  the 
board. 

History:  Original  ft  2207  repealed  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  485.  Present  section  enacted  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  790,  Kerr's  Stats,  and  Amdts.  1&06-7,  p.  124. 

§  2207a.  WHO  ENTITLED  TO  ADMISSION.  Every  person  who  has  been 
a  resident  of  the  state  for  three  years  prior  to  his  application  for  admission  is. 
if  of  suitable  age,  character,  and  qualifications,  entitled  to  the  benefit  of  instruc- 
tion in  such  home  free  of  charge,  though  he  is  not  of  such  physical  strength  as 
to  be  able  to  work  every  day.  Aged  and  enfeebled  blind  persons  may  be 
received  and  maintained  in  the  home  at  the  discretion  of  the  directors,  free  of 
cost,  or  at  a  nominal  charge,  if  such  admission  and  maintenance  do  not  conflict 
with  the  interests  of  the  home.  The  board  may  also  admit  blind  persons  from 
other  states,  but  such  admission  must  be  under  such  conditions  as  will  not  entail 
cost  on  this  state,  and  must  not  be  allowed  if  it  will  exclude  qualified  blind 
residents  of  the  state. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  790, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  124. 
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§  2207b.    THE  BOARD  OF  DIRECTORS.    The  industrial  home  is  under  the 

control  of  a  board  of  directors,  consisting  of  five  members,  appointed  by  the 

governor.    They  receive  no  compensation  for  their  services. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  790, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  124. 

§  2207c.    POWERS  OF  DIRECTORS.    The  board  of  directors  has  power : 

1.  To  make  by-laws  for  its  government  and  the  government  and  direction  of 
the  home,  and  prescribe  conditions  for  the  admission  of  applicants  thereto,  and 
the  admission  pursuant  to  such  conditions,  having  regard  to  an  equitable  repre- 
sentation from  each  county  of  the  state ; 

2.  To  designate  the  trades  which  must  be  regularly  taught  in  the  institution ; 

3.  To  elect  a  general  superintendent  and  all  subordinate  officers  and 'em- 
ployees, and  to  determine  the  number  thereof  when  not  fixed  by  this  chapter ; 

4.  To  elect  a  physician,  not  a  member  of  the  board,  whose  salary  must  not 
exceed  one  thousand  two  hundred  dollars  per  annum ; 

5.  To  elect  a  secretary  whose  salary  must  not  exceed  six  hundred  dollars  per 
annum,  who  must  give  bond  in  the  sum  of  five  thousand  dollars ; 

6.  To  prescribe  in  particular  the  duties  of  the  superintendent,  physician,  and 
secretary ; 

7.  To  purchase,  from  time  to  time,  such  materials  as  may  be  suitable  to  the 
requirements  of  the  manufacturing  and  other  departments  of  the  home,  to  audit 
the  bills  therefor,  and  to  forward  them  to  the  state  board  of  examiners ; 

8.  To  fix  the  market  price  of  all  wares  manufactured  in  the  home,  and  of  all 
wares  manufactured  elsewhere  by  nonresident  beneficiaries,  and  to  provide  for 
and  regulate  the  sale  of  all  such  manufactured-  wares ; 

9.  To  fix  the  compensation  of  common  laborers  and  of  all  other  employees 
in  the  home,  whose  wages  are  not  herein  established ; 

10.  To  grade  and  fix  the  price  of  skilled  and  unskilled  labor  and  the  amount 
of  work  required  in  the  various  departments  to  constitute  a  day's  labor,  and  to 
permit  the  inmates  to  work  at  piecework ; 

11.  To  authorize  work  to  be  let  out  to  blind  people,  so  that  such  beneficiaries 
as  in  their  judgment  may  require  it,  may  receive  it  at  their  residence,  and  for 
such  piecework  to  pay  liberal  prices,  so  as  to  yield,  as  near  as  possible,  the 
compensation  of  resident  laborers;  but  in  no  case,  to  incur  any  indebtedness 
for  labor  contracts  with  the  beneficiaries,  resident  or  otherwise,  when  there  is 
not  sufficient  money  on  hand  to  pay  the  same ; 

12.  To  take,  receive,  manage,  and  invest  all  moneys  or  property  hereafter 
bequeathed  or  donated  to  said  home,  in  accordance  with  the  wishes  of  the  tes- 
tator or  donor ;  or  if  no  conditions  are  attached  to  the  bequests  or  donations, 
then  to  invest  such  moneys  or  proceeds  of  property  for  the  best  interests  of 
the  home.  If  any  donation  or  bequest  is  trammeled  with  any  religious  condi- 
tions of  a  sectarian  character,  or  conditioned  in  any  manner  antagonistic  to 
the  provisions  of  this  chapter,  or  in  conflict  with  any  necessary  rule  or  regula- 
tion of  the  home,  the  board  may  refuse  to  accept  such  donation  or  bequest, 
and  is  hereby  authorized  to  reject  the  same.  Donations  or  bequests  may  be 
received  by  the  state  treasurer,  or  by  the  president  of  the  board  of  directors ; 
but  no  donation  or  bequest  accompanied  by  any  condition  must  be  received 
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until  it  has  been  ordered  approved  and  received  by  the  board,  and  notice 
thereof  given  by  the  secretary  to  the  state  controller.  Any  bequest  or  donation 
received  or  collected  by  the  president  of  the  board  must  be  immediately  paid 
over  by  him  to  the  state  treasurer,  and  at  the  same  time  the  president  must 
forward  to  the  state  controller  a  statement  thereabout,  verified  by  his  oath. 
All  moneys  received  by  the  state  treasurer  must  be  placed  to  the  credit  of  the 
"fund  of  the  industrial  home  of  adult  blind."  The  investment  of  funds  by  the 
board  can  be  made  only  in  the  same  manner  as  the  approval  of  claims,  subject 
likewise  to  the  action  of  the  state  board  of  examiners  thereon. 

13.  To  appoint  field  officers  or  teachers  to  teach  handicrafts  to  the  adult 
blind  of  the  state  who  are  not  inmates  of  the  home  and  give  them  such  other 
instruction  as  may  ameliorate  their  condition,  and  to  prescribe  the  duties  and 
fix  the  compensation  of  such  field  officers  and  teachers  who  shall  be  under  the 
direction  and  supervision  of  the  superintendent  of  the  home. 

14.  To  discharge  from  the  home  any  inmate  thereof,  whenever  in  the  discre- 
tion of  the  board  such  discharge  is  in  furtherance  of  the  primary  object  of  the 
home,  to  give  instruction  in  a  trade  or  trades  to  the  greatest  possible  number 
of  the  blind  of  the  state  to  enable  them  to  become  self-supporting  and  to  effect 
an  equitable  geographical  distribution  of  the  benefits  of  the  home. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdta.  1907,  p.  790, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  124;  amendment  approved  May  25, 
1919,  Stats,  and  Amdts.  1919,  p.  1197.    In  effect  July  25,  1919. 

§  2207&    DUTIES  OF  DIRECTORS.   The  duties  of  such  board  are : 

1.  To  make  inquiry  into  the  department  of  labor  and  expense,  the  condition 
of  the  home  and  its  prosperity,  and  to  employ  all  reasonable  means  to  make  the 
same  self-supporting; 

2.  To  hold  stated  meetings  at  the  home  at  least  once  in  every  month ; 

3.  To  keep  at  the  home  a  record  of  their  proceedings,  which  must  be  acces- 
sible to  the  public  during  the  hours  of  nine  a.  m.  to  four  p.  m.,  excepting  on 
legal  holidays ; 

4.  To  report  annually,  in  the  month  of  December,  to  the  governor  a  state- 
ment of  receipts  and  expenditures,  the  condition  of  the  home,  the  number  of 
inmates,  and  the  number  of  beneficiaries  doing  work  at  their  own  residences, 
and  such  other  matters  touching  the  management  of  the  home  as  they  may  deem 
proper.  The  annual  report  must  be  verified  by  the  oath  of  the  president  of  the 
board  of  directors.  The  superintendent  of  state  printing  is  authorized  to  print 
annually  two  thousand  copies  of  such  report,  which  copies  the  board  must  circu- 
late in  the  manner  appearing  to  them  to  be  in  the  best  interests  of  the  home; 

5.  To  provide  dormitories  for  males  and  females  in  separate  departments; 

6.  To  contract  for  provisions,  fuel,  and  all  other  supplies  needed  for  any 
period  of  time  not  exceeding  one  year ;  and  such  contracts  must  be  limited  to 
bona  fide  dealers  in  the  several  classes  of  articles  contracted  for.  Such  con- 
tract must  be  given  to  the  lowest  responsible  bidder,  at  a  public  letting  thereof, 
if  the  price  bid  is  fair  and  not  greater  than  the  usual  market  prices.  Each  bid 
must  be  accompanied  by  such  security  as  the  board  requires.  Notice  of  the 
time,  place,  and  letting  of  each  contract  must  be  given  for  at  least  two  consec- 
utive weeks  in  a  daily  paper  published  in  the  city  of  San  Francisco,  and  in  one 
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newspaper  published  in  the  city  or  town  where  the  home  is  located.  If  all  the 
bids  at  any  letting  are  deemed  by  the  board  unreasonably  high,  it  may  decline 
to  contract,  and  may  again  advertise  for  proposals,  and  so  continue  to  renew  the 
advertisement  until  satisfactory  contracts  are  made ;  and  in  the  meantime  the 
board  may  contract  with  any  person  whose  contract  is  just  and  equitable,  but 
no  contract  thus  made  must  extend  beyond  sixty  days.  No  bid  must  be  accepted 
when  it  is  higher  than  any  other  bid,  made  at  the  same  letting,  for  the  same 
class  or  schedule  of  articles.  When  two  or  more  bids  are  equal  in  amount,  the 
board  may  divide  the  contract  between  the  bidders ; 

7.  To  designate  the  number  of  employees,  prescribe  their  duties,  and  fix  their 
compensation,  and  to  approve  or  disapprove  the  appointments  made  by  the 

superintendent. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  792, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  126. 

§2207e.  THE  PRESIDENT  [AND  HIS  DUTIES].  The  board  of  directors 
must  elect  one  of  their  number  president.  As  such  he  is  ex  officio  a  member  of 
each  standing  committee,  and  must  appoint  all  committees  unless  otherwise 
ordered  by  the  board.  He  must  make  careful  and  diligent  inquiry  into  the 
management  of  the  home,  and  report  the  result  thereof  at  each  meeting  of  the 
board,  with  such  recommendations  as  he  may  wish  to  make  concerning  such 

management. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  792, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  126. 

§  2207f.    THE  SUPERINTENDENT  [SALARY,  POWERS  AND  DUTIES]. 

The  superintendent  is  the  chief  executive  officer  of  the  home.  He  must  be  a 
man  of  good  education  and  of  good  moral  character  and  business  experience. 
His  salary  is  twenty-one  hundred  dollars  per  annum.  He  must  execute  an 
official  bond  in  the  sum  of  five  thousand  dollars.  His  powers  and  duties  are  as 
follows : 

1.  To  superintend  the  grounds,  buildings,  workshops,  manufacturing  depart- 
ments, and  property  of  the  home ; 

2.  To  certify  to  the  board  of  directors  the  number  of  instructors  and  employ- 
ees needed  in  the  manufacturing  departments,  and  to  recommend  to  the  board 
the  appointment  of  suitable  persons  for  these  positions ; 

3.  To  dismiss  any  domestic,  servant,  or  person  employed  at  the  home — other 
than  an  instructor  or  employee  in  the  manufacturing  department — whenever  in 
his  judgment  the  good  of  the  home  demands  it ; 

4.  To  prescribe  and  enforce  the  duties  of  all  instructors,  employees,  domestics, 
servants,  and  laborers  employed  at  the  home ; 

5.  To  admit  inmates  only  upon  the  certificate  of  the  attending  physician,  or 
by  order  of  the  board,  as  hereinafter  provided ;  to  control  the  inmates,  and  to 
prescribe  and  enforce  a  system  of  instruction  and  labor; 

6.  To  suspend  any  employee  or  instructor  pending  a  recommendation  to  the 
board  for  his  permanent  dismissal,  and  to  appoint  substitutes  during  the  absence 
of  any  or  all  employees ; 

7.  [To  suspend  inmate,  when.]  Pending  a  recommendation  to  the  board  for 
his  final  dismissal,  to  suspend  the  privileges  of,  and  remove  from  the  premises, 
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any  inmate  whose  presence  appears  to  be  in  conflict  with  the  interests  of  the 
home.  Should  any  inmate  so  suspended  or  removed  be  in  destitute  condition, 
the  superintendent  must,  upon  his  demand,  furnish  him  with  suitable  lodgings 
and  board  elsewhere,  until  the  decision  of  the  board  is  made  thereon.  The  bill 
therefor  must  be  presented  to  the  board  for  payment,  in  the  same  manner  as 
other  claims ; 

8.  To  reside  at  the  home; 

9.  To  keep  a  daily  record  of  his  official  acts  in  the  manner  prescribed  by  the 
board,  and  to  present  the  same  to  the  board  at  each  monthly  meeting,  verified 
by  his  oath,  in  accordance  with  the  blanks  furnished  by  the  board  for  that  pur- 
pose, and  to  make  in  the  monthly  reports  such  recommendations  as  he  may 
deem  proper.  The  monthly  report  must  contain  a  statement  of  all  stock,  goods, 
and  supplies  of  any  nature  received  at  the  home  during  the  month ; 

10.  [To  turn  over  moneys,  etc.]  To  turn  over  to  the  board,  at  the  close  of 
each  month,  together  with  the  balance  sheet,  all  moneys  derived  by  him  from 
the  sale  of  manufactured  goods,  and  all  revenues  derived  by  him  from  any 
source  whatsoever  in  behalf  of  and  for  the  benefit  of  the  home,  and  to  take  the 
secretary's  receipt  therefor; 

11.  [To  make  monthly  and  annual  accounts.]  To  make  up  and  present  to 
the  board,  in  the  month  of  July  of  each  year,  his  annual  accounts  and  statement 
of  the  affairs  of  the  home,  verified  by  his  oath.  The  annual  statement  must  be 
an  epitome  of  the  monthly  reports,  and  must  contain  the  number  and  names  of 
all  inmates,  officers,  and  employees,  and  their  respective  dates  of  admission  or 
beginning  of  employment,  and  the  respective  dates  of  dismissals  made  during 
the  year.  It  must  contain  a  full  review  of  all  receipts  and  expenditures,  and  an 
invoice  of  all  goods  and  stock  and  supplies  on  hand.  It  must  contain,  also,  the 
average  weekly  cost  of  board  per  capita  of  all  persons  residing  at  the  home, 
without  considering  the  labor  credits,  and  the  average  annual  cost  of  instruction 
per  capita.  It  must  show  clearly  the  relation  of  the  gross  products  to  the  gross 
cost,  and  the  percentage  lacking  in  order  to  become  self-supporting.  For  the 
making  up  of  such  statement,  the  superintendent  shall  have  full  access  to  the 
secretary's  and  other  books  of  the  home,  and  such  statement  must  be  indepen- 
dent of  each  and  all  of  the  other  annual  reports ; 

12.  To  make  requisitions  on  the  board  of  directors  for  articles  and  goods 

needed  at  the  home,  and  to  order  the  same  as  directed  by  the  board.    It  may, 

by  resolution  spread  upon  its  minutes,  authorize  the  superintendent,  in  case  of 

emergency,  to  make  purchase  of  material  and  supplies  for  the  home  without 

such  previous  requisition.    He  must,  in  addition,  perform  such  further  services 

as  may  be  required  of  him  by  the  board. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  793, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  126. 

§2207g.  THE  PHYSICIAN  [AND  HIS  DUTIES].  The  physician  most 
examine  at  his  office,  at  a  stated  hour  daily,  and  at  the  home,  at  a  stated  hour 
upon  the  days  of  his  visits,  all  applicants  for  admission,  as  to  their  blindness.  If 
the  applicant  appears  to  be  a  proper  subject  for  admission  to  the  benefits  of  the 
home,  the  physician  must  forthwith  deliver  to  him  his  certificate  of  admission, 
directed  to  the  board  and  to  the  superintendent  of  the  home.    Upon  presents- 
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tion  of  the  certificate  the  superintendent  must  admit  the  applicant  as  a  bene- 
ficiary. Any  applicant  rejected  by  the  attending  physician  has  the  right  of 
appeal  to  the  board. 

[Monthly  statement.]  The  physician  must  present  to  the  board,  monthly,  a 
statement  of  the  sanitary  condition  of  the  home,  and  must  therein  specify  the 
days  and  dates  of  his  visits,  and  the  age  and  nativity  of  each  person  to  whom  he 
has  issued,  during  the  month,  a  certificate  of  admission,  together  with  the  cause 
or  causes  of  blindness,  physical  condition,  and  also  as  to  whether  any  such  in- 
mates would  be  benefited  by  medical  treatment,  as  well  as  any  other  matters 
which  the  board  may  deem  proper  to  require  of  him.  The  monthly  statements 
must  be  made  upon  blanks  furnished  by  the  board  for  that  purpose. 

[Annual  report.]  He  must  present  to  the  board,  in  the  month  of  July,  his 
annual  report,  which  must  be  an  epitome  of  his  monthly  reports,  and  in  which 
he  must  specify,  with  particularity,  all  sickness  at  the  home  during  the  year ; 
and  such  observations  and  recommendations  may  be  therein  made  as  seem  to 
him  pertinent  to  the  sanitary  welfare  of  the  home.  The  attending  physician 
must,  in  no  instance,  permanently  treat  any  inmate  for  blindness,  or  any  optical 
affection,  without  permission  in  each  case  first  being  given  by  the  board,  at 
request  of  the  person  so  afflicted.  The  attending  physician  must  visit  the  home 
once  every  day. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  794. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  128. 

§2207h.  BONDS.  The  official  bonds  in  this  chapter  required  must  be  ap- 
proved by  the  board  of  directors,  and  filed  and  recorded  in  the  office  of  the  sec- 
retary of  state.  The  approval  of  the  bond  must  be  by  indorsement  thereon  by 
the  president,  and  reference  thereon  made  by  the  secretary,  to  such  action  of 

the  board. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  795, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  128. 

§22071  PAYMENT  OF  SALARIES  AND  EXPENSES.  The  salaries  of  the 
superintendent,  secretary,  and  physician,  and  all  other  expense  accounts, 
including  the  wages  of  workmen  at  trades,  and  of  employees,  must  be  paid 
monthly  out  of  the  moneys  appropriated  by  the  legislature  for  the  support  of 
the  home,  or  from  accumulations  from  the  industries  of  the  home,  or  from 
donations  and  bequests  to  the  home,  made  without  restraining  conditions,  when- 
ever resort  to  such  donations  or  bequests  is  necessary. 

[All  claims,  except  salaries,  to  be  audited.]  All  such  claims,  excepting  sal- 
aries of  said  officers,  must  be  first  approved  by  the  board  of  directors,  and  must 
be  so  indorsed  by  the  secretary  and  attested  by  the  president,  and  must  imme- 
diately thereafter  be  forwarded  to  the  secretary  of  the  state  board  of  examiners. 

[Method  of  payment.]  When  the  claims  have  been  approved  by  that  board, 
the  controller  must  issue  his  warrant  therefor,  directed  to  the  state  treasurer, 
in  favor  of  the  board  of  directors.  The  state  treasurer  is  authorized  to  pay  such 
warrant  only  when  indorsed  by  the  secretary,  and  attested  by  the  president  of 
the  board. 

[Auditing  claims  of  employees  and  workmen.]  No  claim  for  wages  of  em- 
ployees, or  of  workmen  at  trades,  must  be  audited  by  the  board  of  directors 
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until  after  it  receives  from  the  foreman  his  monthly  time  certificate,  duly  veri- 
fied by  his  oath,  and  stating  the  amount  of  labor  performed  by  the  employee  or 

workman. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  795, 
Stats,  and  Amdts.  1906-7,  p.  129. 

§2207j.  DELIVERY  OF  MONEYS.  Every  officer  and  employee  of  the 
home,  and  any  other  person  acquiring  possession,  by  any  means  whatever,  of 
moneys  belonging  to  the  home,  must,  at  the  close  of  each  month,  deliver  the 
same  to  the  board  of  directors,  accompanied  by  a  statement  thereof,  verified  by 
his  oath,  taking  the  secretary's  receipt  therefor. 

[Disposition  of  moneys.]    The  board  of  directors  must,  at  least  once  in  every 

month,  forward  to  the  state  treasurer  all  moneys  in  their  charge  belonging  to 

the  home.    The  secretary  of  the  board  must,  at  the  same  time,  forward  to  the 

state  controller  a  statement  thereof,  verified  by  his  oath.     All  such  moneys 

received  by  the  state  treasurer  must  be  placed  to  the  credit  of  the  "fund  of 

the  industrial  home  of  adult  blind." 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  795, 
Stats,  and  Amdts.  1906-7,  p.  129. 

§  2207k.  RESOLUTIONS  OF  ELECTION  AND  DISMISSAL.  Immediately 
upon  the  election  or  dismissal  of  any  officer,  whose  salary  is  fixed  by  the  provi- 
sions of  this  chapter,  the  board  must  cause  the  secretary  to  forward  to  the 
controller  of  state  a  certified  copy  of  the  resolution  of  such  election  or  dismissal, 
which  the  controller  must  file  in  his  office. 

History:     Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  796, 
Stats,  and  Amdts.  1906-7,  p.  129. 


[A  new  chapter  is  hereby  added  to  Title  Y  of  Part  III  of  the  Political  Code,  to  be  known 
as  Chapter  Ic,  and  to  read  as  follows:] 


CHAPTER  Ic. 

THE  WOMEN'S  BELIEF  CORPS  HOME  OP  CALIFORNIA. 

§  2210.    Object. 

f  2210a.  Directors,  their  appointment  and  qualification. 

|  2210b.  Election  and  compensation  of  officers. 

§  2210c.  Powers  of  the  board. 

$  2210d.  Duties  of  board. 

{  2210e.  State  aid — Biennial  appropriation. 

$  221  Of.  Auditing  of  claims  [for  aid]. 

S  2210g.  Moneys  paid  to  treasurer  [disposition  of  ]• 

§  2210.  OBJECT.  The  object  of  the  Women 's  Relief  Corps  Home  at  Ever- 
green,  Santa  Clara  county,  is  for  the  support  of  ex-army  nurses,  and  the  wives, 
widows,  mothers,  and  dependent,  destitute  unmarried  daughters  and  sisters  of 
the  Union  veterans  who  served  honorably  in  the  Civil  War.  No  person  is 
entitled  to  aid  under  this  chapter  except  by  reason  of  her  services  as  an  army 
nurse,  or  by  reason  of  the  military  or  naval  services  of  her  husband,  father, 
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brother,  or  son,  nor  unless  she  has  been  continuously  a  resident  of  this  state 

for  one  year  next  prior  to  her  admission  to  the  home. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  701, 
Kerr's  Stats,  and. Amdts.  1906-7,  p.  130. 

§  2210a.    DIRECTORS,  THEIR  APPOINTMENT  AND  QUALIFICATION. 

The  home  is  managed  and  controlled  by  a  board  of  seven  directors,  appointed 

by  the  governor,  to  hold  office  for  two  years  from  and  after  their  appointment, 

unless  sooner  removed  by  him  for  cause.    Each  must,  before  entering  upon  the 

discharge  of  his  duties,  file  with  the  secretary  of  state  his  oath  of  office,  in  the 

form  prescribed  by  law. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  702, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  130;  amendment  approved  May  25, 
1919,  Stats,  and  Amdts.  1919,  p.  1190.    In  effect  July  25,  1919. 

§  2210b.  ELECTION  AND  COMPENSATION  OF  OFFICERS.  The  board 
of  directors  must  elect  from  their  number  a  president,  a  vice  president,  a  secre- 
tary and  a  treasurer,  each  of  whom  holds  office  for  one  year  from  his  election. 
No  member  of  said  board  other  than  the  secretary  and  treasurer  shall  receive 
any  compensation  for  his  services.  The  secretary  and  treasurer  shall  receive  for 
their  services  twenty-five  dollars  per  month  each,  payable  from  the  state  treas- 
ury at  the  same  time  and  in  the  same  manner  as  the  salaries  of  other  state 
officers  are  paid. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  702, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  130;  amendment  approved  May  25, 
1919,  Stats,  and  Amdts.  1919,  p.  1191.    In  effect  July  25,  1919. 

§  2210c.    POWERS  OF  THE  BOARD.     The  board  of  directors  must  be 

known  by  the  name  and  style  of  "the  board  of  directors  of  the  Women's  Relief 

Corps  Home  of  California,"  and  by  this  name  may  sue  and  be  sued  in  any  of 

the  courts  of  the  state.    Such  board  has  power  to  manage  such  home,  administer 

its  affairs,  make  laws  for  its  government,  and  adopt  rules  and  regulations  for 

its  management,  and  a  majority  of  its  members  constitute  a  quorum  to  transact 

its  business. 

History:     Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  702, 
.    _         Kerr's  Stats,  and  Amdts.  1906-7,  p.  130;  amendment  approved  May  25, 
1919,  Stats,  and  Amdts.  1919,  p.  1191.    In  effect  July  25,  1919. 

§  2210d.    DUTIES  OF  BOARD.    The  board  must  : 

1.  '[Meetings.]  Hold  at  least  one  meeting  each  month  for  the  transaction  of 
business  pertaining  to  the  home ; 

2.  [Register  to  be  kept.]  Cause  to  be  kept  a  book  or  *  *  general  register, ' '  in 
which  must  be  entered  the  date  of  admission,  name,  age,  and  place  of  birth  of 
each  inmate. 

§2210e.    STATE  AID.     BIENNIAL  APPROPRIATION.     There  shall  be 

appropriated  for  each  biennial  period  such  sum  of  money  as  may  be  deemed 

necessary  to  support  the  inmates  of  said  institution  in  accordance  with  the 

provisions  of  this  chapter. 

History:  Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  70S, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  131;  amendment  approved  May  26, 
1919,  Stats,  and  Amdts.  1919,  p.  1191.    In  effect  July  25,  19191 
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§2210f.  AUDITINO  OF  CLAIMS  [FOB  AID].  Every  claim  for  aid  under 
this  chapter  must  be  presented  to  and  audited  and  allowed  by  the  state  board 
of  examiners  and  when  allowed  in  whole  or  in  part,  it  is  the  duty  of  the  con- 
troller to  draw  his  warrant  for  the  amount  thereof  in-  favor  of  the  president 
and  treasurer  of  the  board  of  directors,  and  it  is  the  duty  of  the  state  treasurer 
to  pay  the  same,  on  due  presentation. 

History:     Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  70S, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  181. 

§2210g.    MONEYS  PAID  TO  TREASURER  [DISPOSITION  OF].    All 

moneys  received  by  the  directors  or  any  officer  of  the  home  (except  such  as  may 

be  paid  to  them  by  the  state  for  disbursement),  including  pension  moneys 

belonging  to  the  pensioners  in  the  home,  must  be  paid  over  to  the  treasurer  of 

the  board,  to  be  used  for  the  support  and  maintenance  of  the  home. 

History:     Enacted  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  701, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  1SL 
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[Headings  to  Chapter  II  and  to  Articles  I,  II,  m,  and  IV  of  Title  V,  Part  III,  of  the 
Political  Code,  were  changed  by  the  legislature  at  the  forty-first  session.  See  Stats,  and  Amdts. 
1915,  p.  1329.    The  title  to  the  act  by  which  these  changes  were  effected  is  as  follows:] 

''An  act  to  amend  the  Political  Code  by  changing  the  headings  of  the  title  to  chapter  II 
of  title  V  of  part  III  of  said  Political  Code;  also  by  changing  the  headings  of  the  title  to 
article  I  of  chapter  II  of  title  V  of  part  III  of  said  Political  Code;  and  to  repeal  section  two 
thousand  two  hundred  thirty -six  of  said  Political  Code;  and  to  amend  sections  two  thousand 
two  hundred  thirty-eight,  two  thousand  two  hundred  thirty-nine  and  two  thousand  two  hundred 
forty  of  said  Political  Code;  and  to  repeal  sections  two  thousand  two  hundred  forty-one  and 
two  thousand  two  hundred  forty-two  of  said  Political  Code;  and  to  amend  section  two 
thousand  two  hundred  forty- three  of  said  Political  Code;  and  to  amend  said  Political  Code 
by  changing  the  headings  of  the  title  to  article  II  of  chapter  II  of  title  V  of  part  HI  of  said 
Political  Code;  and  to  amend  sections  two  thousand  two  hundred  fifty-four  and  two  thousand 
two  hundred  fifty-five  of  said  Political  Code;  and  to  repeal  section  two  thousand  two  hundred 
fifty-six  of  said  Political  Code;  and  to  amend  said  Political  Code  by  changing  the  headings 
of  article  III  of  chapter  II  of  title  V  of  part  HI  of  said  Political  Code ;  and  to  amend  sections 
two  thousand  two  hundred  sixty-seven  and  two  thousand  two  hundred  sixty-eight  of  said 
Political  Code;  and  to  repeal  section  two  thousand  two  hundred  sixty-nine  of  said  Political 
Code;  and  to  amend  said  Political  Code  by  changing  the  headings  of  article  IV  of  chapter  II 
of  title  V  of  part  III  of  said  Political  Code;  and  to  amend  section  two  thousand  two  hundred 
eighty  of  said  Political  Code;  and  to  repeal  section  two  thousand  two  hundred  eighty-one  of 
said  Political  Code,  all  relating  to  the  California  School  for  the  Deaf  and  the  Blind." 

[Editorial  note:  There  may  be  a  very  serious  question  as  to  whether  the  act  com- 
plies with  the  requirements  of  constitution  art.  IV,  9  24,  providing  for  the  "publication 
at  length"  of  all  laws  revised  and  amended,  for  the  reason,  among  other  things,  that  the 
act  is  incomplete  in  that  the  article  analyses  contain  sections  for  which  there  is  no 
corresponding  enactment  in  the  act,  as  §5  2244,  2257,  2270,  and  2281.  There  can  be  no 
serious  question  about  the  headings  sought  to  be  changed  by  the  legislature  being  a 
part  of  the  original  statute,  and  a  part  thereof,  a  strict  Interpretation  of  the  constitu- 
tional provision  will  require  a  re-publication,  in  extenso,  of  each  and  every  section  In 
connection  with  the  changed  headings  to  the  chapter  and  articles,  and  changed  section 
heads.] 


CHAPTER  II. 
CALIFORNIA  SCHOOL  FOB  THE  DEAF  AND  THE  BLIND. 

Article  I.  General   provisions,    §5  2236-2244. 

IL  Board  of  directors,  f  §  2254-2257. 

TH.  Principal,  55  2267-2270. 

IT.  Treasurer,  |§  2280-2282. 
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ARTICLE  I. 

GENERAL  PROVISIONS. 

f  2236.  Change  of  name.     [Repealed.] 

§  2237.  Object  and  name. 

S  2238.  Who  entitled  to  its  benefits. 

I  2239.  Same.     [Non-residents  of  state.] 

§  2240.  Clothing,  transportation  and  maintenance  of  pupils, 

{  2241.  Blindness  and  deafness  defined.     [Repealed.] 

$  2242.  Geological  cabinet.    [Repealed.] 

§  2243.  Salaries,  how  paid. 

§  2244.  Approval  and  filing  of  bond. 

§2236.    CHANGE  OF  NAME.     [Repealed.] 

History:  Enacted  March  20,  1905,  Stats,  and  Amdta.  1905,  p.  448; 
amended  May  20,  1913,  Stats,  and  Amdts.  1913,  p.  235;  repealed  June  9, 
1915,  Stats,  and  Amdts.  1915,  p.  1330.    in  effect  August  8,  1915. 

§2237.    OBJECT  AND  NAME.     The  school  for  the  deaf  and  the  blind, 

located  at  Berkeley,  Alameda  county,  is  a  part  of  the  school  system  of  the  state, 

except  that  it  shall  derive  no  revenue  from  the  public  school  fund,  and  has  for 

its  object  the  education  of  the  deaf  and  the  blind  who,  by  reason  of  their 

infirmity,  can  not  be  taught  in  the  public  schools.     It  shall  be  known  and 

designated  as  the  California  School  for  the  Deaf  and  the  Blind. 

History:  Enacted  March  12,  1872;  amended  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  488;  May  20,  1913,  Stats,  and  Amdts.  1913,  p.  235; 
June  9,  1915,  Stats,  and  Amdts.  1915,  p.  1330,  by  amending  the  head-line 
to  the  section  but  without  reprinting  the  section,  as  required  by 
Const.  Art.  IV,  5  24. 

§2238.    WHO  ENTITLED  TO  ITS  BENEFITS.    Every  deaf  or  blind  person 

resident  of  this  state,  of  suitable  age  and  capacity,  is  entitled  to  an  education 

in  this  school  free  of  charge. 

History:  Enacted  March  12,  1872;  amended  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1330.    In  effect  August  8,  1915. 

§  2239.  Same.  [NON-RESIDENTS  OF  STATE.]  Such  persons  not  resi- 
dent of  this  state  are  entitled  to  the  benefits  of  this  school  upon  paying  to  the 
treasurer  thereof  eighty-five  dollars  quarterly  in  advance. 

History:  Enacted  March  12,  1872;  amended  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1331.    In  effect  August  8,  1915. 

§2240.  CLOTHING,  TRANSPORTATION  AND  MAINTENANCE  OF 
PUPILS.  If  the  parent  or  guardian  of  any  pupil  in  this  school  shall  be  unable 
to  clothe  such  child,  or  pay  for  its  transportation  to  and  from  the  school,  the 
parent  or  guardian  may  testify  to  such  inability  before  a  judge  of  the  superior 
court  of  the  county  wherein  such  parent  or  guardian  of  such  child  is  resident, 
and  if  the  judge  is  satisfied  that  the  parent  or  guardian  is  unable  to  provide 
suitable  clothing  or  transportation  for  the  child,  he  shall  issue  a  certificate  to 
that  effect.  All  moneys  expended  under  the  authority  of  such  certificate,  as 
hereinafter  provided,  shall  constitute  a  legal  county  charge  against  the  county 
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from  which  such  certificate  is  issued.     Such  certificate  shall  be  presented  to 

the  directors  of  said  school  and  it  shall  be  the  duty  of  said  directors  to  clothe 

said  child  and  provide  such  transportation,  the  expense  thereof  to  be  advanced 

by  said  directors  out  of  the  moneys  appropriated  for  the  support  of  the  school. 

Upon  presentation  to  the  board  of  supervisors  of  the  county  in  which  such 

certificate  was  issued,  of  an  itemized  claim,  duly  sworn  to  by  the  principal  of 

the  school  before  an  officer  authorized  to  administer  oaths,  for  the  expense  for 

clothing  and  transportation  provided  and  furnished  under  the  authority  of 

said  certificate,  said  board  of  supervisors  shall  audit  and  approve  said  claim, 

and  the  county  auditor  of  said  county  shall  thereupon  issue  a  warrant  for  the 

amount  thereof  payable  to  said  school,  and  the  county  treasurer  shall  pay 

the  same.    All  pupils  in  the  school  shall  be  maintained,  except  as  hereinbefore 

provided,  at  the  expense  of  the  state. 

History:  Enacted  March  12,  1872;  amended  March  18,  1874,  Code 
Amdts.  1873-4,  p.  115;  April  3,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.)v 
p.  21;  June  9, 1915,  Stats,  and  Amdts.  1915,  p.  1331.  In  effect  August  8, 
1915. 

§2241.    BLINDNESS  AND  DEAFNESS  DEFINED.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1331.    In  effect  August  8, 1915. 

§2242.    GEOLOGICAL  CABINET.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1331.    In  effect  August  8, 1916. 

§2243.  SALARIES,  HOW  PAID.  The  salaries  mentioned  in  this  chapter 
must  be  paid  monthly  out  of  the  money  appropriated  for  the  support  of  the 
school. 

History:  Enacted  March  12,  1872;  amended  June  9,  1916,  Stats, 
and  Amdts.  1915,  p.  1331.    In  effect  August  8,  1915. 

§  2244.  APPROVAL  AND  FILING  OF  BOND.  The  official  bonds  required 
by  the  provisions  of  this  chapter  must  be  approved  by  the  board,  and  filed  and 
recorded  in  the  office  of  the  secretary  of  state. 

History:    Enacted  March  12,  1872. 
Am  f  •Siclal  bonds,  see,  ante,  ||  947,  987. 
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AETICLE  H. 

BOARD  OF  DIBECTOB& 

1 2254.  Under  control  of  board  of  directors. 

f  2255.  Powers  and  duties  of  board. 

I  2256.  Approval  of  estimates  and  drawing  of  moneys.     [Repealed.] 

ft  2257.  Directors  to  receive  no  salary. 

§  2264.    UNDER  CONTROL  OF  BOARD  OF  DIRECTORS.    The  school  is 

under  the  management  and  control  of  a  board  of  directors  consisting  of  five 

persons,  appointed  and  holding  their  office  as  provided  in  title  one  of  part  three 

of  this  code. 

History:     Enacted  March  12,  1872;   amended  June  9,  1915,  Stats, 
and  Amdts.  1916,  p.  1331.    In  effect  August  8,  1915. 

Am  to  appolmtment  ami  tens  of  osloe  of  board  of  director*  see,  ante,  if  368,  369. 


§  2255.  POWERS  AND  DUTIES  OF  BOARD.  The  powers  and  duties  of 
the  board  are  as  follows : 

1.  To  make  by-laws  not  inconsistent  with  the  laws  of  the  state,  for  their  own 
government  and  the  government  of  the  school. 

2.  To  elect  a  principal. 

3.  To  elect  a  treasurer  who  shall  not  be  a  member  of  the  board  of  directors. 

» 

4.  To  remove  at  pleasure  any  officer,  teacher  or  employee. 

5.  To  fix  the  compensation  of  all  officers,  teachers  and  employees. 

6.  To  keep  a  record  of  their  proceedings. 

7.  To  report  to  the  governor  a  statement  of  the  receipts  and  expenditures, 
the  condition  of  the  school,  the  number  of  pupils,  and  such  other  matters 
concerning  the  school  as  they  deem  advisable. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  36;  June  9,  1915,  Stats,  and  Amdts.  1915,  p.  1331. 
In  effect  August  8,  1915. 

POWERS  OF  BOARD.  can    it   confer   upon   itself   such    power  by 

12    As  to  nower  to  remove  it8    own    br-law8— w^    ▼-    Board    of  Di- 

1,  Z.  As  to  power  to  remove.  rectors,   145  CaL  468,  471,  78  Pac.  951. 

3.  "Employees"  construed.  0     _ 

r    *  2.     Express  provision  that  physician  shall 

As  to  eetabllshln*  aa  la«astrtal  home  of  be   elected   for   term    of   two   years   implies 

mechanical  trade*  for  adult  blind,  see  Stats.  that  he  i8  not  to   be  remoVed  by  board  or 

1887,    p.    160;    amended   Stats.    1889,    p.    147;  otherwise  during  term  prescribed.— Wall  v. 

codified    and    carried     into    Political    Code,  Board    of    Directors,    145    Cal.    468,    471,   78 

||  2207-2207k.  Pac.    951. 

As  to  power  of  board  to  manage  amd  la-  ^     -Employee*"    eoaatraeo.  —  The    term 

▼eat  beoaeate,  see  Stats.  1876,  p.  686,  1  Hen-       "employees"  used  in  subdivision   6  this  sec- 
nine's  General  Laws,  3d  ed.,  p.  536.  tlon   gMng  poweP  to  board  to  flx  compen8a. 

1.    Aa  to  power  to  remove. — Board  of  di-  tlon    of    teachers    and    employees,    includes 

rectors    of    deaf,    dumb    and    blind    asylum  power  to  provide  for  compensation  of  ptaysi- 

havlng   elected  physician   has   no   power   to  clan. — Wall  v.  Board  of  Directors,   145  CaL 

remove    him    during;    term    prescribed,    nor  468,  471,  78  Pac.  961. 

§2256.    APPROVAL  OF  ESTIMATES  AND  DRAWING  OF  MONEYS. 

[Repealed.] 

History:  Enacted  March  12,  1872;  repealed  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1332.    In  effect  August  8,  1915. 

§2257.  DIRECTORS  TO  RECEIVE  NO  SALARY.  The  directors  receive 
no  compensation.  History:    Enacted  March  12,  1872. 
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RETICLE  m. 

PBINCIPAL. 

12267.  Qualifications. 
ft  2268.  Powers  and  duties. 
|2269.  Salary.    [Bepealed.] 
1 2270.  Bond. 

§  2267.    QUALIFICATIONS.    The  principal  must  have  not  less  than  three 

years'  experience  in  the  art  of  teaching  the  deaf,  dumb  and  blind. 

History:     Enacted  March  12,  1872;   amended  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1332.    In  effect  August  8,  1915. 

§  2268.    POWERS  AND  DUTIES.    He  is  the  chief  executive  officer  of  the 
school  with  powers  and  duties  as  follows : 

1.  To  superintend  the  grounds,  buildings  and  property  of  the  school. 

2.  With  the  consent  of  the  board  of  directors  to  fix  the  number  of  and 
appoint  and  remove  the  teachers  and  employees. 

3.  To  prescribe  and  enforce  the  performance  of  the  duties  of  the  teachers 
and  employees. 

4.  To  control  the  pupils  and  prescribe  and  enforce  a  system  of  instruction. 

5.  To  reside  at  the  school. 

6.  To  keep  a  record  of  his  official  acts  and  to  make  such  report  thereof  to  the 
board  of  directors  as  may  be  prescribed  by  the  by-laws. 

7.  To  make  up  his  annual  accounts  to  the  first  of  July  in  each  year,  and  as 

soon  thereafter  as  possible  report  a  statement  thereof,  and  of  the  condition  of 

the  school  to  the  board  of  directors. 

History:     Enacted  March  12,  1872;   amended  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1332.    In  effect  August  8,  1916. 

§  2269.    SALARY.     [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  June  9,  1915,  Stats,  and 
Amdts.  1915,  p.  1333.    In  effect  August  8,  1915. 

§  2270.    BOND.    He  must  execute  an  official  bond  in  the  sum  of  five  thousand 
dollars.  History:    Enacted  March  12,  1872. 

Am  im  •JMal  *•■*•>  see,  ante,  If  947  et  se«. 
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ARTICLE  IV. 

TREASURER. 

f  2280.  Duties  of. 

|  2281.  Salary.    [Repealed.] 

ft  2282.  Bond. 

§  2280.    DUTIES  OF.    It  shall  be  the  duty  of  the  treasurer: 

1.  To  act  as  secretary  of  the  board  of  directors. 

2.  To  keep  the  accounts  of  the  board,  and  of  the  receipts,  expenditures,  assets 
and  liabilities  of  the  school. 

3.  To  report  monthly  to  the  board  a  statement  of  the  receipts  and  expendi- 
tures of  the  preceding  month. 

4.  To  perform  such  other  duties  as  may  be  required  of  him  by  the  by-laws  or 

the  board  of  directors. 

History:  Enacted  March  12,  1872;  amended  June  9,  1916,  Stats,  and 
Amdts.  1915,  p.  1333.    In  effect  August  8,  1915. 

§  2281.    SALARY.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  February  2,  1891,  Stats, 
and  Amdts.  1891,  p.  3;  repealed  June  9,  1915,  Stats,  and  Amdts.  1915, 
p.  1333.    In  effect  August  8,  1915. 

§  2282.    BOND.    He  must  execute  an  official  bond  in  the  sum  of  ten  thou- 
sand dollars.  History:   Enacted  March  12,  1872. 


[A  new  chapter  is  hereby  added  to  Title  V  of  Part  UC  of  the  Political  Code,  to  be  known 
as  Chapter  Ha,  and  to  read  as  followB:] 


CHAPTER  Ha. 

ORPHAN  ASYLUMS. 

ft  2283.  Appropriation  of  aid. 

ft  2284.  Times  of  payment  of  aid. 

§  2285.  Books  to  be  kept  by  institutions. 

§  2286.  Board  of  control  may  inquire  into  institutions. 

ft  2287.  Presentation  and  allowance  of  claims. 

§  2288.  Payment  of  damages. 

§  2289.  Institutions  and  children  entitled  to  aid. 

ft  2290.  Foundling  asylums. 

§  2283.  APPROPRIATION  OP  AID.  There  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  to  each  and  every 
institution  in  this  state  conducted  for  the  support  and  maintenance  of  needy 
minor  orphans,  half  orphans,  or  abandoned  children,  and  to  each  and  every 
county,  city  and  county,  city,  or  town  maintaining  such  orphans,  half  orphans, 
or  abandoned  children,  or  any  or  all  of  such  classes  of  persons,  aid  not  in  excess 
of  the  sum  of  one  hundred  twenty  dollars  per  annum  for  each  such  orphan, 
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half  orphan  or  abandoned  child  supported  and  maintained  in  such  institution 
or  by  such  county,  city  and  county,  city,  or  town;  but  each  abandoned  child 
maintained  by  an  institution  must  have  been  an  inmate  thereof  for  one  year 
prior  to  such  institution  receiving  aid  therefor,  as  provided  in  this  chapter; 
provided,  however,  that  upon  receiving  such  aid,  such  institution  shall  also  be 
entitled  to  reimbursement  from  the  state  for  said  year  in  a  sum  not  in  excess 
of  one  hundred  twenty  dollars  per  annum  for  each  such  abandoned  child  where 
proof  of  abandonment  sufficient  to  demonstrate  the  genuineness  of  the  claim 
is  presented  to  the  state  board  of  control ;  provided,  further,  that,  in  addition 
to  the  amount  paid  by  the  state  for  each  half  orphan  maintained  at  home  by 
its  mother,  the  county,  city  and  county,  city,  or  town  may  pay  for  the  support 
of  such  half  orphan,  an  amount  equal  to  the  sum  paid  by  the  state ;  and  pro- 
vided, further,  that  in  any  case  where  any  such  half  orphan  is  denied  aid  by 
the  county,  upon  a  petition  setting  forth  the  facts  in  full  as  to  the  necessity 
of  aid,  verified  by  five  reputable  citizens  of  the  county,  city  and  county,  city, 
or  town,  the  mother  of  such  child  shall  have  the  right  of  appeal  direct  to  the 
state  board  of  control  for  aid  for  her  child,  and  should  her  appeal  be  sustained 
by  said  board,  payment  must  be  made  for  the  child  as  above  provided. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  909,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  132;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  629;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  560;  May  9,  1919,  Stats,  and  Amdts.  1919,  p.  473.  In  effect 
July  22,  1919. 

§  2284.    TIMES  OF  PAYMENT  OF  AID.    The  aid  herein  granted  must  be 

paid  in  semi-annual  instalments,  commencing  on  the  first  Mondays  in  January 

and  July  of  each  year. 

History:  Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  909, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  132. 

§2285.  BOOKS  TO  BE  KEPT  BY  INSTITUTIONS.  Every  institution, 
county,  city  and  county,  city,  or  town  entitled  to  aid  under  this  chapter  must 
keep  the  following  records,  which  at  all  times  must  be  open  to  the  state  board 
of  control  or  to  any  person  appointed  by  them  to  examine  the  same,  or  to  any 
committee  of  the  legislature,  or  to  any  clerk  or  officer  thereof  duly  authorized 
to  make  such  examination  : 

1.  [Date  of  admission,  etc.]  A  record  on  which  must  be  entered  the  date  of 
admission,  name,  age,  sex,  and  place  of  birth  of  each  and  every  orphan,  half  • 
orphan,  and  abandoned  child,  who  is  or  may  hereafter  be  received  or  admitted 
into  such  institution,  or  to  county  aid,  and  the  date  of  discharge  of  any  such 
child,  when  such  discharge  is  made,  the  parentage,  if  known ;  the  estate,  if  any, 
to  which  the  child  is  heir,  and  the  insurance,  if  any,  on  the  father's  or  mother's 
life ;  so  far  as  can  be  ascertained,  the  place  where  either  parent  or  both  died, 
the  nativity  of  the  parents,  where  married,  the  marriage  certificate,  where 
recorded,  when  they  came  to  California,  place  of  residence  in  California,  and 
habits  of  sobriety. 

2.  {Monthly  accounts.]  A  book  entitled  " monthly  accounts."  In  it  must 
be  entered  on  the  debtor  side,  all  the  moneys  received  from  any  and  all  sources 
segregated  under  the  proper  heads;  on  the  credit  side  must  be  entered  all 
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disbursements  made,  specifying  for  what  purposes  made,  and  the  amount 
entered  in  detail  so  disbursed,  segregated  under  their  proper  heads. 

3.  [Pay  roll.]  A  pay  roll  of  the  employees,  and  the  amounts  disbursed  to 
each. 

4.  [Amounts  paid  for  support.]  A  book  in  which  must  be  entered  in  detail 
the  amounts  paid  for  the  specific  support  of  every  orphan,  half  orphan,  or 
abandoned  child  and  the  date  of  such  payments. 

5.  A  transcript  of  the  books  and  pay  roll,  verified  under  oath  by  the  manager 
or  person  in  charge  of  such  institution  entitled  to  or  claiming  state  aid  under 
this  chapter,  must,  when  demanded  by  the  state  board  of  control,  be  made  and 
forwarded  to  the  said  board  at  the  time  of  presenting  claim  for  state  aid. 

6.  A  list  of  all  the  inmates  other  than  employees  or  orphans  supported  wholly 

or  in  part  by  any  institution  presenting  a  claim  for  state  aid  under  this  chapter, 

must  also  be  forwarded  with  such  claim  for  aid. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  909,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  132;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  630;  May  16,  1917,  Stats,  and  Amdts. 
1917,  p.  661.    In  effect  July  27,  1917. 

§2286.    BOARD  OF  CONTROL  MAT  INQUIRE  INTO  INSTITUTIONS. 

The  state  board  of  control  is  authorized,  in  behalf  of  the  state,  at  any  time  to 
inquire,  either  in  person  or  by  authorized  agent,  into  the  management  of  an}' 
such  institution,  or  into  the  management  by  any  county,  city  and  county,  city 
or  town,  of  aid  to  orphans,  half  orphans  and  abandoned  children;  and  any 
institution  or  county,  city  and  county,  city  or  town  refusing,  upon  due  demand, 
to  permit  such  inquiry  or  to  comply  with  regulations  established  by  said  board 
for  the  proper  maintenance  and  care  of  children  receiving  state  aid  must  not 
thereafter  receive  any  aid  under  this  chapter  until  it  has  complied  with  all 
requirements. 

[Children's  agents.]  To  carry  out  the  provision  of  this  act,  the  state  board 
of  control  may  appoint  a  chief  children's  agent  and  such  other  agents  as  may 
be  needed  who  shall,  under  the  rules  of  said  board,  visit  the  homes  and  the 
institutions  in  which  are  children  to  whom  state  aid  is  being  given  or  for  whom 
aid  is  being  asked,  to  obtain  such  information  as  the  board  may  need  in  carrying 
out  the  provisions  of  this  chapter. 

■[Salaries.]  Such  chief  agent  shall  receive  necessary  traveling  expenses  and 
a  salary  of  two  hundred  twenty-five  dollars  per  month.  Such  other  agents 
shall  receive  their  necessary  traveling  expenses  and  a  salary  to  be  fixed  by  the 
board  of  control,  which  salary  shall  be  paid  in  the  same  manner  and  at  the 
same  time  as  the  salaries  of  other  state  officers.  All  expenses  incurred  in  visit- 
ing said  asylums  and  homes,  when  there  are  not  other  available  funds,  may  be 
audited  and  allowed  by  the  state  board  of  control  out  of  the  appropriation  for 
support  of  orphans,  half  orphans  and  abandoned  children. 

[Expense  of  transporting  children.]  The  board  of  control  may  also  pay  out 
of  these  funds  the  expense  of  transporting  children  for  whom  proper  homes  are 
offered  outside  the  state ; 

[County  to  pay  one-half.]  Provided,  that  the  county  from  which  the  children 
are  removed  shall  pay  one-half  of  the  total  expense  necessarily  incurred  by 
the  state.    In  addition  an  advisory  committee  of  three  persons  serving  without 
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pay  or  expense  to  the  state  may  be  appointed  by  the  board  of  control,  to  act  in 

any  county  in  conjunction  with  the  children's  agents. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  910,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  133;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  631;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  562;  May  9,  1919,  Stats,  and  Amdts.  1919,  p.  474.  In  effect 
July  22,  1919. 

§  2287.  PRESENTATION  AND  ALLOWANCE  OF  CLAIMS.  Every  claim 
for  aid  under  this  chapter  must  be  presented  to  and  audited  and  allowed  by  the 
state  board  of  control.     Such  claim  must  contain : 

1.  The  name  and  location  of  the  institution  making  the  claim,  or  the  name 
of  the  county. 

2.  The  nante  of  the  person  or  persons  having  charge  or  control  of  the 
institution  or  of  the  child. 

3.  The  number  of  orphans,  half  orphans,  or  abandoned  children  therein,  in 
the  case  of  an  institution. 

4.  The  date  of  admission  and  age  of  each  child. 

5.  The  amount,  if  any,  that  the  institution  is  receiving  for  the  specific  support 

of  any  orphan,  half  orphan,  or  abandoned  child  therein.     Such  claim,  and  the 

statements  therein  contained,  must  be  verified  by  the  person  or  persons,  or 

some  of  them,  in  charge  of  such  institution,  or  in  the  case  of  counties,  by  the 

county  officers  in  charge  of  the  distribution  of  aid,  and  the  state  board  of 

control  may,  in  its  discretion,  require  the  production  of  the  books  of  such 

institution  or  county  in  support  of  such  claim. 

History:  Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  910, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  133;  amended  May  26,  1913,  Stats, 
and  Amdts.  1913,  p.  631.    In  effect  August  10,  1913. 

§  2288.  PAYMENT  OF  DAMAGES.  If  such  claim  is  audited  and  allowed, 
in  whole  or  in  part,  by  said  board,  it  is  the  duty  of  the  controller  to  draw  his 
warrant  for  the  amount  allowed  in  favor  of  such  institutions,  and  it  is  the  duty 
of  the  treasurer  to  pay  the  same  on  presentation. 

[Money  allowed  not  to  be  expended  in  erecting'  buildings,  etc.]    No  money 

appropriated  by  the  state  to  any  institution  claiming  aid  under  this  chapter, 

must  be  expended  either  in  improvements  or  in  the  erection  of  new  buildings 

by  such  institutions. 

History:     Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  9lO, 
Kerr's  Stats,  and' Amdts.  1906-7,  p.  133. 

§  2289.    INSTmTTIONS  AND  CHILDREN  ENTITLED  TO  AID.      Ixl  OTdeT 
that  the  provisions  of  this  chapter  shall  not  be  abused,  it  is  hereby  declared: 

1.  [Twenty  Inmates  necessary.]    That  no  institution  which  has    lea*  t1[ian 
twenty  inmates  of  either  or  all  of  the  classes  mentioned  in  section  tr^0  thour 
sand  two  hundred  eighty-three,  must  be  deemed  an  institution  for  the   si*PP° 
and  maintenance  of  minor  orphans,  half  orphans,  or  abandoned  children,  'With 
the  intent  and  meaning  of  this  chapter. 

2.  [Age  of  minor.]  That  no  child  over  the  age  of  fifteen  years  sliall  be 
deemed  a  minor  orphan,  half  orphan,  or  abandoned  child,  within  the  intent  and 
meaning  of  this  chapter. 
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3.  [Receiving  twenty  dollars  for  child.]  That  no  child  for  whose  specific 
support  there  is  paid  to  any  such  institution  the  sum  of  twenty  dollars  or  more 
per  month  shall  be  deemed  a  minor  orphan,  half  orphan,  or  abandoned  child 
within  the  intent  and  meaning  of  this  chapter. 

4.  [Home  for  child.]  That  no  child  maintained  in  an  institution  for  whom 
a  bona  fide  offer  of  a  proper  home  has  been  made  shall  be  considered  eligible 
for  further  state  aid ;  it  is  further  provided,  however,  that  no  institution  shall 
be  required  to  surrender  a  child  to  any  person  of  religious  faith  different  from 
that  of  the  child  or  the  parents  of  the  child. 

[Residence  in  state.]    That  a  child  who  has  not  resided  in  this  state  for  a 

period  of  at  least  two  years  prior  to  the  application  for  aid  shall  not  be  eligible 

to  receive  state  aid  unless  such  child  is  born  in  this  state. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  910,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  134;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  632;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  562;  May  9,  1919,  Stats,  and  Amdts.  1919,  p.  473.  In  effect 
July  22,  1919. 

§2290.    FOUNDLING  ASYLUMS.    The  provisions  herein  made  for  the 

support  of  orphans,  half  orphans,  and  abandoned  children,  shall  be  held  to 

include  foundlings,  and  other  dependent  illegitimate  infants  who  may  have 

been  or  shall  become  dependent  upon  any  regularly  established  foundling 

asylum,  without  regard  to  the  time  in  which  such  infants  shall  have  been 

dependent  upon  such  institutions ;  and  the  relief  herein  provided  shall  be  given 

for  any  fraction  of  a  year,  pro  rata;  provided,  also,  that  the  limitation  of 

twenty  inmates,  mentioned  in  section  twenty-two  hundred  and  eighty-nine, 

shall,  in  relation  to  said  foundling  asylum,  be  construed  to  mean  not  less  than 

twenty  admissions  in  the  course  of  each  year ;  and,  provided  further,  that  for 

each  abandoned  or  dependent  illegitimate  infant  who  now  is  or  shall  become 

dependent  upon  such  foundling  asylum,  there  shall  be  paid  by  the  state  the  sum 

of  twelve  dollars  and  fifty  cents  per  month  from  the  time  it  becomes  dependent 

upon  such  institution  until  such  infant's  decease,  or  until  it  becomes  adopted,  or 

reach  [es]  the  age  of  eighteen  months,  after  which  age  such  asylum  shall  receive 

the  same  sum  for  such  infants  as  allowed  for  full  orphans. 

History:  Enacted  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  911, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  134. 
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CHAPTER  HI. 

STATE  LIBRARY. 

I  2292.  Board  of  trustees,  and  term  of  office  of. 

{  2293.  General  powers  and  duties  of  board. 

S  2294.  Term  of  office  of  librarian. 

§  2295.  General  duties  of  librarian. 

$  2295a.  Copies  of  state  publications  to  be  furnished  state  library* 

$  2296.  Who  may  take  books. 

{  2297.  Books  taken  by  members  of  legislature. 

8  2298.  Books  taken  by  state  officers. 

$  2299.  Liability  for  injury  to  books. 

|  2300.  Library  fund. 

8  2301.  Library,  time  to  be  kept  open. 

§  2302.  Salary  of  librarian. 

I  2303.  Salary  of  deputies.     [Repealed.] 

|  2304.  Bond  of  librarian. 

§  2305.  When  this  chapter  takes  effect. 

§  2292.  BOARD  OF  TRUSTEES,  AND  TERM  OF  OFFICE  OF.  The  state 
library  is  under  the  control  of  a  board  of  trustees  consisting  of  five  members, 
holding  their  offices  for  the  term  of  four  years,  and  appointed  by  the  governor 
in  the  following  manner,  to  wit : 

Three  trustees  shall  be  appointed  for  the  full  term  of  four  years,  from  and 
after  the  twenty-eighth  day  of  February,  nineteen  hundred  and  two ;  and  two 
trustees  shall  be  appointed  for  the  term  of  two  years  from  and  after  said  date. 
At  the  expiration  of  the  terms  of  office  of  the  trustees  appointed  as  above  pro- 
vided, their  successors  shall  thereafter  be  appointed  for  the  full  term  of  four 
years.  Appointments  to  fill  vacancies  caused  by  death,  resignation,  or  removal 
shall  be  for  the  unexpired  term  only. 

History:    Enacted  March  12, 1872;  amended  February  25,  1899,  Stats, 
and  Amdts.  1899,  p.  30. 

A«  to  establishment  of  law  libraries,  see  As  to  San  Francisco  law  library,  see  Stats. 

Stats.    1891,  p.   430;  amended  Stats.  1895,  p.       1869-70,  p.  285;  amended  Stats.  1880,  p.  194. 
46:  codified  and  carried  into  Political  Code, 
If  4190-4204. 

§  2293.  GENERAL  POWERS  AND  DUTIES  OF  BOARD.  The  powers  and 
duties  of  the  board  are  as  follows : 

1.  To  make  rules  and  regulations,  not  inconsistent  with  law,  for  its  govern- 
ment and  for  the  government  of  the  library ; 

2.  To  appoint  a  librarian,  who  may  appoint  an  assistant  state  librarian ;  said 
assistant  shall  be  a  civil  executive  officer; 

3.  To  authorize  the  librarian  to  appoint  such  other  assistants  as  may  be 
necessary ; 

4.  To  sell  or  exchange  duplicate  copies  of  books ; 

5.  To  keep  in  order  and  repair  the  books  and  property  in  the  library ; 

6.  To  draw  from  the  state  treasury  at  any  time,  all  moneys  therein  belonging 
to  the  library  fund ; 

7.  To  prescribe  rules  and  regulations  permitting  persons  other  than  those 
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named  in  section  twenty-two  hundred  and  ninety-six,  to  have  the  use  of  books 
from  the  library ; 

8.  To  collect  and  preserve  statistics  and  other  information  pertaining  to 
libraries,  which  shall  be  available  to  other  public  libraries  within  the  state 
applying  for  the  same ; 

9.  [To  make  report.]  To  make  to  the  governor,  biennially,  a  report  of  its 
transactions ; 

10.  [To  establish  deposit  stations.]    To  establish,  in  their  discretion,  deposit 

stations  in  various  parts  of  the  state,  under  the  control  of  an  officer  or  employee 

of  the  state  library;  provided,  that  no  book  shall  be  kept  permanently  away 

from  the  main  library,  which  may  be  required  for  official  use. 

History:  Enacted  March  12, 1872;  amended  February  25,  1899,  Stats, 
and  Amdts.  1899,  p.  30;  March  3,  1903,  Stats,  and  Amdts.  1903,  pp. 
81-82;  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  384;  amended  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1149.    In  effect  August  10,  1913. 

§2294.  TERM  OF  OFFICE  OF  LIBRARIAN.  The  librarian  holds  his  office 
for  the  term  of  four  years,  unless  sooner  removed  by  a  unanimous  vote  of  all 
the  trustees.  History:    Enacted  March  12,  1872. 

§2295.    GENERAL  DUTIES   OF   LIBRARIAN.     It  is  the  duty  of  the 

librarian  : 

1.  To  be  in  attendance  at  the  library,  during  office  hours. 

2.  To  act  as  secretary  of  the  board  of  trustees,  and  keep  a  record  of  their 
proceedings. 

3.  To  purchase  books,  maps,  engravings,  paintings,  and  furniture  for  the 
library. 

4.  To  number  and  stamp  all  books  and  maps  belonging  to  the  library,  and  to 
keep  a  catalogue  thereof. 

5.  To  have  bound  all  books  and  papers  that  require  binding. 

6.  To  keep  a  register  of  all  books  and  property  added  to  the  library,  and  of 
the  cost  thereof. 

7.  To  keep  a  register  of  all  books  taken  from  the  library. 

8.  To  index  the  statutes  of  each  session  of  the  legislature  and  to  furnish  the 
marginal  notes  therefor;  to  index  the  journals  and  resolutions  of  the  senate 
and  assembly. 

9.  To  revise  and  bring  up  to  date  the  "Index  to  the  Laws  of  California," 
whenever  provision  for  printing  and  binding  the  volume  may  be  made. 

10.  To  compile  such  volumes  and  pamphlets  of  laws  or  other  matter  as  may 
be  required  by  any  state  officer  or  department  in  the  exercise  of  his  or  its 
official  duties,  or  as  may  be  required  for  the  general  information  of  the  people 
of  the  state.  Before  any  work  of  compiling  or  printing  any  such  publication 
may  be  undertaken  by  the  state  librarian  the  facts  in  each  case  must  be  pre- 
sented to  the  state  board  of  control  for  its  approval.  It  shall  be  the  duty  of 
the  officer  or  department  requiring  such  compilation  to  furnish  the  state  libra- 
rian with  such  data  and  information  as  he  may  require.  The  cost  of  printing 
a  publication  requested  by  an  officer  or  department  shall  be  paid  for  out  of  the 
printing  fund  of  such  officer  or  department.    The  cost  of  printing  a  publication 
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for  the  general  information  of  the  people  of  the  state  shall  be  paid  for  out  of 

the  fund  appropriated  for  that  purpose. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  37;  March  3,  1903,  Stats,  and  Amdts.  1903,  p.  82; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1150.  In  effect  August  10,  1913. 

§  2295a.  COPIES  OF  STATE  PUBLICATIONS  TO  BE  FURNISHED 
STATE  LIBRARY.  It  shall  be  the  duty  of  the  superintendent  of  state  print- 
ing to  furnish  to  the  state  library,  as  soon  as  issued,  two  hundred  and  fifty 
copies  of  all  reports  and  other  publications  of  state  officers,  commissions  and 
departments.  Twenty-five  of  the  documents  so  furnished  shall  be  bound  copies. 
Of  the  publications  issued  from  day  to  day  during  the  sessions  of  the  legisla- 
ture, there  shall  be  furnished  to  the  state  library  as  many  as  may  be  required 
by  the  librarian.  The  state  librarian  shall,  in  his  discretion,  distribute  publi- 
cations so  received  to  the  public  libraries,  and  other  educational,  scientific, 
literary  or  art  institutions  of  this  state,  which  may  apply  to  be  put  on  the  mail- 
ing list  for  all  or  a  portion  of  the  state  publications ;  and  to  such  libraries  and 
other  institutions  outside  this  state  with  which  the  state  librarian  may  have 
established  exchange  relations.  In  the  discretion  of  the  state  librarian,  remain- 
ing copies  of  state  publications,  except  those  publications  required  by  law  to  be 
sold,  may  be  distributed  to  any  person  applying  therefor. 

History:  Enacted  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  891, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  134;  amended  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1151.     In  effect  August  10,  1913. 

§  2296.  WHO  HAT  TAKE  BOOKS.  Books  may  be  taken  from  the  library 
by  the  members  of  the  legislature  during  the  sessions  thereof,  and  by  other 
state  officers  at  any  time. 

History:    Enacted  March  12,  1872. 

§2297.  BOOKS  TAKEN  BT  MEMBERS  OF  LEGISLATURE.  Books 
taken  by  members  of  the  legislature  must  be  returned  at  the  close  of  the  ses- 
sion ;  and  before  the  controller  draws  his  warrant  in  favor  of  any  member  of 
the  legislature  for  his  last  week's  salary,  he  must  be  satisfied  that  such  member 
has  returned  all  books  taken  by  him  and  paid  for  any  injuries  thereto. 

History:    Enacted  March  12,  1872. 

§2298.  BOOKS  TAKEN  BT  STATE  OFFICERS.  The  controller,  when 
notified  by  the  state  librarian  that  any  officer  or  employee  of  the  state  for  whom 
he  draws  a  warrant  for  salary  has  failed  to  return  any  book  taken  by  him  (or 
for  which  he  has  given  an  order)  within  the  time  prescribed  by  the  rules,  or  the 
time  within  which  it  was  agreed  to  be  returned,  and  which  notice  shall  give 
the  value  thereof,  must,  after  first  informing  said  officer  or  employee  of  such 
notice,  upon  failure  by  him  to  return  the  said  book,  deduct  from  the  warrant 
for  the  salary  of  said  officer  or  employee,  twice  the  value  of  such  book,  and 
place  the  amount  so  deducted  in  the  state  library  fund.  In  case  of  the  neglect 
or  refusal  on  the  part  of  any  officer  or  employee  of  the  state  to  return  a  book 
for  which  he  has  given  an  order  or  a  receipt  or  has  in  his  possession,  the  state 
librarian  is  authorized  to  purchase  for  the  library  a  duplicate  of  said  book,  and 
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to  notify  the  controller  of  such  purchase,  together  with  the  cost  of  the  same. 

Upon  the  receipt  of  such  notice  from  the  librarian,  the  controller  must  deduct 

twice  the  cost  of  said  duplicate  book  from  the  warrant  for  the  salary  of  said 

officer  or  employee,  and  place  the  amount  so  deducted  in  the  state  library  fund. 

(Librarian  may  sue  for  recovery  of  books.]    The  state  librarian  is  empowered 

to  bring  suit  in  his  official  capacity  for  the  recovery  of  any  book  or  books,  or 

for  three  times  the  value  thereof,  together  with  costs  of  suit,  against  any  person 

having  the  same  in  his  possession  or  being  responsible  therefor.    In  case  the 

librarian  has  purchased  a  duplicate  of  any  book  as  provided  in  this  chapter,  he 

is  authorized  to  bring  suit  as  aforesaid  for  three  times  the  amount  so  expended 

for  said  duplicate,  together  with  costs  of  suit. 

History:  Enacted  March  12, 1872;  amended  February  25,  1899,  Stats, 
and  Amdts.  1899,  pp.  30-31;  March  3,  1903,  Stats,  and  Amdts.  1903, 
pp.  82-83. 

§  2299.  LIABILITY  FOB  INJURY  TO  BOOKS.  Every  person  who  injures 
or  fails  to  return  any  book  taken  is  liable  to  the  librarian  in  three  times  the 
value  thereof.  History:    Enacted  March  12,  1872. 

§  2300.    LIBRAE Y  FUND.    The  moneys  appropriated  by  the  legislature  for 

the  maintenance  of  the  state  library  shall  constitute  the  state  library  fund. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  38;  February  20,  1909,  Stats,  and  Amdts.  1909,  p.  34; 
amended  June  16,  1913,  Stats,  and  AmdU.  1913,  p.  1J51.  In  effect 
August  10,  1913. 

§  2301.  LIBRARY,  TIME  TO  BE  KEPT  OPEN.  During  the  session  of  the 
legislature  and  of  the  supreme  court,  the  library  must  be  kept  open  every  day 
from  nine  o'clock  a.  m.  until  nine  o'clock  p.  m.,  and  at  other  times  during  such 
hours  as  the  trustees  may  direct. 

History:    Enacted  March  12,  1872. 

§  2302.    SALARY  OF  LIBRARIAN.    The  annual  salary  of  the  state  librarian 

is  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  March  19,  1909,  Stata. 
and  Amdts.  1909,  p.  471;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1663. 
In  effect  July  31,  1917. 

§2303.    SALARY  OF  DEPUTIES.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1151.    In  effect  August  10,  1913. 

§2304.  BOND  OF  LIBRARIAN.  The  librarian  must  execute  an  official 
bond  in  the  sum  of  three  thousand  dollars. 

History:    Enacted  March  12,  1872. 
Am  to  official  bond*,  see,  ante,   SS  947  et  seq. 

§2306.  WHEN  THIS  CHAPTER  TAKES  EFFECT.  This  chapter  shall  be 
in  force  and  effect  from  and  after  the  first  day  of  May,  eighteen  hundred  and 
seventy-two.  History:    Enacted  March  12,  1872. 
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CHAPTER  IV. 

SUPREME  COURT  LIBRARY. 

|  2313.  Who  may  use. 

$  2314.  Librarian,  duties  and  salary. 

1 2315.  Who  may  take  books. 

I  2316.  Fund  for  support  of. 

§  2313.  WHO  MAT  USE.  This  library  is  for  the  use  of  the  justices  and 
counselors  at  law  of  the  supreme  court. 

History:    Enacted  March  12,  1872. 

§2314.    LIBRARIAN,  DUTIES  AND  SALARY.    The  justices  of  the  supreme 

court  are  hereby  authorized  to  appoint  a  librarian  for  the  supreme  court  library, 

who,  under  their  direction,  shall  conduct  its  affairs  and  be  responsible  for  iter 

care.    He  shall  receive  the  salary  provided  for  in  section  seven  hundred  and 

thirty-nine  of  this  code. 

History:    Enacted  March  12,  1872;  amended  March  27,  1897,  Stats, 
and  Amdts.  1897,  p.  209. 

§  2315.  WHO  HAT  TAKE  BOOKS.  Books  may  be  taken  from  this  library 
by  the  justices  of  the  supreme  court.  At  the  request  of  a  counselor  of  the 
court,  the  bailiff  must  take  from  the  library  to  the  court-room  books  for  use  in 
the  argument  of  any  cause. 

History:    Enacted  March  12,  1872. 

§2316.  FUND  FOB  SUPPORT  OF.  The  supreme  court  library  fund  con- 
sists of  fees  collected  by  the  clerk  of  the  court,  as  provided  in  section  seven 
hundred  and  fifty-three  of  this  code,  and  is  under  the  control  of  the  court, 
Upon  its  order  the  controller  must,  without  the  approval  of  any  board,  draw 
his  warrant  upon  the  treasurer  for  the  amount  specified,  and  in  favor  of  the 
person  designated  in  such  order,  which  warrant  must  be  paid  out  of  such  fund. 

History:    Enacted  March  12,  1872. 
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[A  new  chapter  is  hereby  added  to  Title  V  of  Part  III  of  the  Political  Code,  to  be  known 
as  Chapter  IVa,  and  to  read  as  follows:] 


CHAPTER  IVa. 

STATE  COMMISSION  OF  HORTICTJLTUBB. 

|  2319.     Commissioner,  deputies,  secretary,  etc 

{  2319a.  Duties  of  commissioner. 

|  2319b.  Quarantine  regulations. 

8  2319c.  Infectious  plant  disease,  etc. — Quarantine. 

§  2319d.  Pests  to  be  reported  to  county  horticultural  commissioner. 

{  2319e.  United  States  authorities,  co-operation  with. 

8  2319f .  State  commissioner  ex  officio  county  commissioner. 

§  2319g.  Printing  of  reports. 

|  2319h.  Annual  reports  to  governor. 

8  2319i.  Nurserymen,  etc.,  to  register. 

§  2319 j.   Expenses,  how  paid. 

5  2319k.  Penalty. 

|  2319 1.  Payment  of  moneys. 

§  2319.  COMMISSIONER,  DEPUTIES,  SECRETARY,  ETC.  The  state 
commissioner  of  horticulture  of  California  shall  be  a  citizen  and  resident  of  this 
state,  and  his  term  shall  be  for  four  years,  and  until  his  successor  is  appointed 
and  qualified.  The  governor  may  remove  such  commissioner  from  office  at  any 
time  upon  filing  with  the  secretary  of  state  a  certificate  of  removal  signed  by 
the  governor.  In  the  case  of  vacancy  in  said  office  by  death,  resignation, 
removal  from  office,  or  other  cause  the  governor  shall  fill  the  vacancy  for  the 
unexpired  term.  In  appointing  such  commissioner  and  his  successor  or  succes- 
sors, it  shall  be  the  duty  of  the  governor  to  disregard  political  affiliations,  and 
to  be  guided  in  his  selection  entirely  by  the  professional  and  moral  qualifica- 
tions of  the  person  so  selected  for  the  performance  of  the  duties  of  said  office. 
Said  commissioner  shall  be  a  civil  executive  officer. 

The  salary  of  said  commissioner  shall  be  four  thousand  dollars  per  annum. 
and  he  shall  be  allowed  his  traveling  and  incidental  expenses  necessary  in  the 
discharge  of  his  duties. 

[Deputies,  secretary,  etc.]    For  the  direction  and  accomplishment  of  his  work 

* 

the  said  commissioner  may  and  is  hereby  empowered  to  appoint  certain  depu- 
ties, secretary,  quarantine  officers,  superintendents,  assistants,  and  clerk  as 
hereinafter  provided,  who  shall  hold  office  at  the  pleasure  of  said  commissioner 
and  perform  any  and  all  duties  pertaining  to  their  office  or  employment  which 
the  said  commissioner  may  require  of  each  of  them,  and  may  be  removed  from 
office  or  position  at  any  time  by  said  commissioner  filing  with  the  secretary 
of  state  a  certificate  signed  by  said  commissioner  so  removing  such  deputy, 
secretary,  quarantine  officer,  superintendent,  assistant,  or  clerk. 

[Traveling  expenses.]  The  traveling  and  other  necessary  expenses  incurred 
by  the  officers  and  employees  herein  provided  for  in  the  performance  of  their 
duties  shall  be  paid  from  the  funds  appropriated  for  the  support  of  the  office  of 
the  state  commissioner  of  horticulture.     Said  commissioner  may  arrange  hi& 
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office  into  three  divisions,  to  wit :  executive  office,  quarantine  division,  insectary 
and  pathological  division. 

[Deputy  commissioner.]  Said  commissioner  shall  appoint  a  deputy  commis- 
sioner who  shall  be  an  expert  entomologist  and  horticulturist,  and  who  shall 
perform  such  duties  as  may  be  required  of  him  by  said  commissioner,  rnd  shall 
be  acting  commissioner  in  the  absence  of  the  commissioner. 

[Salary.]  Such  deputy  commissioner  shall  receive  a  salary  of  two  thousand 
seven  hundred  dollars  per  annum. 

[Field  deputies.]  Said  commissioner  shall  appoint  two  field  deputies,  each 
of  whom  shall  be  versed  in  horticulture  and  have  a  practical  knowledge  of  the 
methods  of  control  of  insect  pests  and  plant  diseases. 

[Salary.]  Said  field  deputies  shall  receive  a  salary  of  two  thousand  dollars 
per  annum  each. 

[Secretary.]  Said  commissioner  shall  appoint  a  secretary  who  shall  be  a  civil 
executive  officer.  Said  secretary  shall  perform  all  such  duties  as  may  be 
required  of  him  by  said  commissioner. 

[Salary.]  Such  secretary  shall  receive  a  salary  of  two  thousand  seven  hun- 
dred dollars  per  annum.  Said  commissioner  shall  appoint  a  clerk  whose  salary 
shall  be  one  thousand  six  hundred  dollars  per  annum. 

The  main  office  of  such  commisioner  shall  be  at  the  city  of  Sacramento. 

[Offices  for  commissioner.]  The  secretary  of  state  shall  furnish  and  set  aside 
at  the  capitol  rooms  suitable  for  offices  for  said  commissioner,  and  if  the  secre- 
tary of  state  shall  make  and  file  an  affidavit  with  the  said  commissioner  stating 
that  it  is  not  possible  for  him,  as  such  secretary  of  state,  to  provide  and  set 
aside  an  office  for  said  commissioner  in  the  capitol  or  in  any  state  building 
under  his  control,  because  there  is  no  such  office  or  rooms  available,  then,  and 
after  the  making  and  delivery  of  such  affidavit  to  such  commissioner,  the  said 
commissioner  may  rent  rooms  convenient  and  suitable  for  his  offices  at  a  rental 
nof  to  exceed  one  thousand  dollars  per  year.  The  office  of  said  commissioner 
shall  be  kept  open  every  day  except  holidays. 

[Office  in  San  Francisco.]  Said  commissioner  may  also  keep  and  maintain  an 
office  in  the  city  and  coutfty  of  San  Francisco  adequate  to  the  purposes  and 
requirements  of  the  quarantine  division,  at  a  yearly  rental  not  to  exceed  the 
sum  of  seven  hundred  fifty  dollars. 

[Quarantine  officers.]  Said  commissioner  shall  appoint  a  chief  deputy  quar- 
antine officer,  who  shall  be  a  skilled  entomologist  and  particularly  conversant 
with  the  nature  of  foreign  insect  pests  and  plant  diseases  and  effective  means 
of  preventing  their  introduction,  and  shall  have  charge  of  the  work  of  the 
quarantine  division  provided  for  in  this  section  of  this  act.  Such  chief  deputy 
quarantine  officer  shall  receive  a  salary  of  two  thousand  seven  hundred  dollars 
per  annum.  Said  commissioner  shall  appoint  two  deputy  quarantine  officers 
who  shall  be  competent  entomologists  for  the  purpose  of  quarantine  work. 
Such  deputy  quarantine  officers  shall  each  receive  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum. 

[State  insectary — Superintendent.]  Said  commissioner  shall  also  properly 
maintain  and  operate  the  state  insectary  located  on  the  state  capitol  grounds  in 
Sacramento  from  funds  provided  by  law  for  such  purpose,  and  shall  appoint 
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for  the  work  of  the  insectary  division  a  superintendent  of  the  insectary,  who 
shall  be  an  expert  entomologist  able  to  perform  all  the  necessary  duties  with 
reference  to  the  importation,  rearing  and  distribution  of  beneficial  insects. 

The  salary  of  the  superintendent  of  the  state  insectary  shall  be  two  thousand 
seven  hundred  dollars  per  annum. 

'[Assistant.]  Said  commissioner  shall  appoint  an  assistant  superintendent  of 
the  insectary,  who  shall  be  an  economic  entomologist,  at  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum. 

[Field  deputy.]  Said  commissioner  shall  appoint  a  field  deputy  for  the 
insectary  division,  who  shall  be  a  practical  entomologist,  and  whose  salary  shall 
be  one  thousand  eight  hundred  dollars  per  annum.  The  salaries  of  all  the 
officers  above  mentioned  shall  be  paid  at  the  same  time  and  in  the  same  manner 
as  the  salaries  of  other  state  officers.  Said  commissioner  may  also  appoint  sneh 
assistants  from  time  to  time  as  may  be  required  and  such  assistants  shall  receive 
such  reasonable  compensation  as  may  be  fixed  by  said  commissioner. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  796,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  135;  amended  March  19, 
1909,  Stats,  and  Amdts.  1909,  p.  469;  April  29,  1915,  Stats,  and  Amdts. 
1915,  p.  946;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  638.  In  effect 
July  27,  1917. 

§  2319a.  DUTIES  OF  COMMISSIONER.  It  shall  be  the  duty  of  the  state 
commissioner  of  horticulture  to  promote  and  protect  the  plant  industry  of  the 
state;  to  prevent  the  introduction  and  spread  of  injurious  insect  or  animal 
pests,  plant  diseases  and  noxious  weeds ;  to  cause  to  be  put  into  execution  such 
horticultural  laws  of  a  regulatory  nature  as  are  written  into  the  statutes,  and 
to  introduce  and  distribute  such  insects  as  are  useful  in  reducing  the  cost  of 
crop  production.  Such  commissioner  shall  collect  books,  pamphlets  and  period- 
icals and  other  documents  containing  information  relating  to  horticulture  and 
shall  preserve  the  same;  collect  statistics  and  other  information  showing  the 
actual  condition  and  progress  of  horticulture  in  this  state  and  elsewhere;  cor- 
respond with  horticultural  societies,  colleges  and  schools,  and  with  the  county 
horticultural  commissioners  existing  or  that  may  exist  in  this  state,  and  with 
all  other  persons  necessary  to  secure  the  best  results  to  horticulture  in  this  state. 
He  shall  require  reports  from  county  horticultural  commissioners  in  this  state, 
and  may  print  the  same  or  any  part  thereof  as  he  may  select,  either  in  the  form 
of  bulletins  or  in  his  annual  reports  or  both,  as  he  shall  deem  proper.  He  shall 
issue  and  cause  to  be  printed  and  distributed  to  county  horticultural  commis- 
sioners in  this  state,  and  to  such  other  persons  as  he  may  deem  proper,  bulletins 
or  statements  containing  all  the  information  best  adapted  to  advance  the 
interest,  business  and  development  of  horticulture  in  this  state. 

[State  horticultural  quarantine  officer.]  Such  commissioner  shall  be  deemed 
to  be  the  state  horticultural  quarantine  officer  mentioned  in  that  certain  act 
entitled  "An  act  for  the  protection  of  horticulture  and  to  prevent  the  introduc- 
tion into  this  state  of  insects,  or  diseases,  or  animals  injurious  to  fruit  or  fruit 
trees,  vines,  bushes  or  vegetables,  and  to  provide  for  a  quarantine  for  the 
enforcement  of  this  act,"  which  became  a  law  under  constitutional  provisions 
without  the  governor's  approval  on  March  11,  1899,  for  the  purposes  of  that 
act,  and  shall  be  empowered  to  perform  the  duties  which  under  that  act  are 
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to  be  performed  by  the  state  horticultural  quarantine  officer ;  provided,  that  in 
any  case  where  it  shall  become  necessary  in  the  judgment  of  the  state  commis- 
sioner of  horticulture  to  quarantine  a  county  or  district  within  the  state  against 
another  or  other  county  or  counties  or  districts  within  the  state,  or  to  quaran- 
tine the  state  or  a  county  or  district  of  the  state  against  another  state  or  a 
foreign  country  or  countries  then  it  shall  be  necessary  that  said  quarantine 
shall  be  made  by  and  with  the  approval  of  the  governor  as  provided  in  this 
chapter. 

[Quarantine  guardians.]  The  state  commissioner  of  horticulture  may  issue 
commissions  as  quarantine  guardians  to  the  county  horticultural  commissioners, 
deputies  and  inspectors  appointed  by  them. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  979,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  136;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1129;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  640.    In  effect  July  27,  1917. 

§  2319b.  QUARANTINE  REGULATIONS.  Said  commissioner  may,  by  and 
with  the  approval  of  the  governor,  establish,  maintain  and  enforce  such  quar- 
antine regulations  as  may  be  deemed  necessary  to  protect  the  nurseries,  trees, 
shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds,  fruit-pits,  fruit,  seeds,  vege- 
tables or  other  articles  of  horticulture,  against  contagion  or  infestation  by 
injurious  plant  disease,  insects,  or  animal  or  weed  pests,  by  establishing  such 
quarantine  at  the  boundaries  of  this  state  or  elsewhere  within  the  state,  and 
he  may  make  and  enforce,  with  the  approval  of  the  governor,  any  and  all  such 
rules  and  regulations  as  may  be  deemed  necessary  to  prevent  any  infected  or 
infested  stock,  tree,  shrub,  plant,  vine,  cutting,  graft,  scion,  bud,  fruit-pit,  fruit, 
seeds,  vegetable  or  other  article  of  horticulture,  from  passing  over  any  quar- 
antine line  established  and  proclaimed  pursuant  to  this  act,  and  all  such  articles 
shall,  during  the  maintenance  of  such  quarantine,  be  inspected  by  such  com- 
missioner or  by  deputies  appointed  in  writing  by  said  commissioner,  and  he 
and  the  deputies  so  conducting  such  inspection  shall  not  permit  any  such  article 
to  pass  over  such  quarantine  line  during  such  quarantine,  except  upon  a  certifi- 
cate of  inspection  signed  by  such  commissioner  or  in  his  name  by  such  deputy 
who  has  made  such  inspection.  All  approvals  by  the  governor  given  or  made 
pursuant  to  this  act  shall  be  in  writing  and  signed  by  the  governor  in  duplicate, 
and  one  copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  state  and 
the  other  in  the  office  of  said  commissioner  before  such  approval  shall  take  effect. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  798,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  136;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1130;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  641.    In  effect  July  27,  1917. 

§2319o.  INFECTIOUS  DISEASES,  ETC.  QUARANTINE.  Upon  infor- 
mation received  by  such  commissioner  of  the  existence  of  any  infectious  plant 
disease,  insect  or  other  animal  or  weed  pest,  new  to  or  not  generally  distributed 
within  this  state,  dangerous  to  any  article,  or  to  the  interests  of  the  plant 
industry  of  this  state,  or  that  there  is  a  probability  of  the  introduction  of  any 
such  infectious  plant  disease,  insect  or  other  animal  or  weed  pests  into  this 
state  or  across  the  boundaries  thereof,  he  shall  proceed  to  thoroughly  investi- 
gate same  and  may  establish,  maintain  and  enforce  quarantine  as  hereinbefore 
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provided,  and  may  make  and  enforce  such  regulations  as  are  in  his  opinion, 
necessary  to  circumscribe  and  exterminate  such  infectious  plant  diseases,  insect 
or  other  animal  or  weed  pests  and  prevent  the  extension  thereof.  Such  com- 
missioner may  disinfect,  or  take  such  other  action  with  reference  to,  any  trees, 
shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds,  fruit-pits,  fruit,  seeds,  vege- 
tables or  any  crops  infested  or  infected  with,  or  which,  in  his  opinion  may 
have  been  exposed  to  infection  or  infestation  by,  any  such  infectious  plant 
diseases,  insect  or  other  animal  or  weed  pests,  as  in  his  discretion  shall  seem 
necessary  to  carry  out  and  give  effect  to  the  provisions  of  this  act. 

[May  enter  premises.]  Such  commissioner  is  hereby  authorized  to  enter 
upon  any  ground  or  premises  to  inspect  the  same  or  to  inspect  any  tree,  shrub, 
plant,  vine,  cutting,  graft,  scion,  bud,  fruit-pit,  fruit,  seed,  vegetable  or  other 
article  of  horticulture  or  implement  thereof  or  box  or  package  pertaining 
thereto,  or  connected  therewith  or  that  has  been  used  in  packing,  shipping  or 
handling  the  same,  and  to  open  any  such  package,  and  generally  to  do,  with 
the  least  injury  possible  under  the  conditions  to  property  or  business,  all  acts 
and  things  necessary  to  carry  out  the  provisions  of  this  chapter; 

[Notice  in  writing.]     and  provided,  however,  that  whenever  any  nursery  or 

other  premises  whereon  are  being  grown  for  planting  or  propagation  purposes 

any  nursery  stock,  trees,  plants,  shrubs,  vines  or  seeds  is  found  to  be  infested 

or  infected  with  any  insect  or  other  animal  pest  or  plant  disease  not  generally 

distributed  over  the  state  and  which,  in  the  opinion  of  the  state  commissioner 

of  horticulture,  would  cause  damage  or  be  liable  to  cause  damage  to  the 

orchards,  vineyards,  gardens  or  farms  of  any  portion  of  this  state,  the  owner 

or  person  in  charge  of  such  premises  shall  be  notified  in  writing  to  that  effect 

by  the  state  commissioner  of  horticulture.    Such  written  notice  shall  include 

the  name  or  names  of  the  insects  or  other  animal  pests  of  plant  diseases,  and 

known  host  plants  thereof,  together  with  the  best  known  means  of  eradicating 

or  controlling  such  insects  or  other  animal  pests  or  plant  diseases,  and  it  shall 

be  unlawful  knowingly  to  sell,  offer  for  sale,  ship  or  deliver  for  shipment  the 

host  plants  of,  or  seeds  infested  or  infected  with,  any  such  insect  or  other 

animal  pests  or  plant  diseases.     When  in  the  opinion  of  the  state  commissioner 

of  horticulture  such  insect  or  other  animal  pests  or  plant  disease  has  been 

eradicated  or  satisfactorily  controlled,  he  shall  in  writing  release  such  host 

plants  or  host  seeds  for  sale  or  shipment. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  798,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  138;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1131;  April  15,  1915,  Stats,  and  Amdts. 
1915,  p.  79;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  642;  May  2, 
1919,  Stats,  and  Amdts.  1919,  p.  256.    In  effect  July  22,  1919. 

§2319d.  PESTS  TO  BE  REPORTED  TO  COUNTY  HORTICULTURAL 
COMMISSIONERS.  Upon  the  discovery  of  any  infectious  plant  disease,  inju- 
rious insects  or  weed  or  other  pests,  such  commissioner  shall  immediately  report 
the  same  to  such  quarantine  guardians  or  county  horticultural  commissioners 
of  the  counties  wherein  such  discovery  is  made,  together  with  a  statement  as  to 
the  best  known  means  or  method  for  circumscribing,  exterminating,  eradicat- 
ing or  controlling  the  same,  and  shall  state  therein  specifically  what  treatment 
or  method  should  be  applied  in  each  case,  as  the  matter  may  require,  with  a 
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detailed  statement  or  prescription  as  to  the  method  of  making  or  procuring 
and  of  applying  any  preparation  or  treatment  so  recommended  therefor,  and 
the  time  and  duration  for  such  treatment,  and  if  chemicals  or  articles  be 
required  other  than  those  usually  obtainable  in  any  town,  the  place  or  places 
where  they  are  most  readily  to  be  obtained; 

[Duty  of  commissioner.]  and  upon  the  receipt  of  such  statement  by  any 
quarantine  guardian  or  county  horticultural  commissioner  it  shall  be  the  duty 
of  such  quarantine  guardian  or  county  horticultural  commissioner  to  distribute 
such  statement  in  written  or  printed  form  to  every  person  owning  or  having 
charge  or  possession  of  any  orchard,  nursery  stock,  tree,  shrub,  plant,  fruits 
or  other  article  of  horticulture  within  their  county,  where  there  may  be  or  is 
likely  to  be  any  danger  to  the  interests  of  horticulture,  and  such  a  statement 
must  be  served  with  or  be  a  part  of  the  notice  to  be  given  to  the  owner  or 
owners  or  person  or  persons,  in  possession  of  any  orchard,  nursery,  tree,  shrub, 
plant,  fruits  or  other  articles  of  horticulture,  referred  to,  provided  for,  and 
required  to  be  served  in  and  by  section  two  thousand  three  hundred  twenty- 
two  a  of  the  Political  Code  of  the  state  of  California. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  799,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  137;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1131;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  642.    In  effect  July  27,  1917. 

§2319e.    UNITED    STATES    AUTHORITIES,    CO-OPERATION    WITH. 

Whenever  it  shall  be  necessary  to  establish  quarantine  under  this  chapter,  if 
there  be  any  authorities  or  officers  of  the  United  States  having  authority  to 
act  in  such  matter,  or  any  part  thereof,  the  said  state  commissioner  of  horti- 
culture shall  notify  such  authorities  or  officers  of  the  United  States,  seeking 
their  co-operation  as  far  as  possible  wheresoever  the  jurisdiction  of  the  United 
States  extends  and  is  being  exercised. 

[To  notify  governor  of  quarantine  lines.]  The  said  commissioner  shall  at 
once  notify  the  governor  of  all  quarantine  lines  established  under  or  pursuant 
to  this  chapter,  and  if  the  governor  approve  or  shall  have  approved  of  the  same 
or  any  portion  thereof  the  same  shall  be  in  effect  and  the  governor  may'  issue 
his  proclamation  proclaiming  the  boundaries  of  such  quarantine  and  the  nature 
thereof,  and  the  order,  rules  or  regulations  prescribed  for  the  maintenance  and 
enforcement  of  the  same,  and  may  publish  said  proclamation  in  such  manner 
as  he  may  deem  expedient  to  give  proper  notice  thereof. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  799, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  138;  amended  AprU  26,  1911,  Stats, 
and  Amdts.  1911,  p.  1132. 

§2319f.  STATE  COMMISSIONER  EX  OFFICIO  COUNTY  COMMIS- 
SIONER. The  said  state  commissioner  shall  be  ex  officio  a  county  commissioner 
of  horticulture  wherever  such  county  commissioner  has  been  appointed  or  may 
hereafter  be  appointed  or  exist  in  this  state  pursuant  to  law,  whenever  he  is 
present  and  acting  with  said  county  horticultural  commissioner  within  such 
county  where  such  commissioner  has  been  appointed. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  138;  amended  April  26,  1911,  Stats, 
and  Amdts.  1911,  p.  1132. 
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§  2S19g.  PRINTING  OF  REPORTS.  It  shall  be  the  duty  of  the  superin- 
tendent of  state  printing  to  print  and  deliver  to  the  state  commissioner  of 
horticulture,  upon  the  written  request  of  said  commissioner,  all  such  bulletins, 
orders,  rules,  regulations,  statements,  reports  and  other  printed  matter,  as  tbe 
said  commissioner  may  deem  necessary  to  have  and  use  for  carrying  out  the 
purposes  of  this  chapter,  and  it  shall  be  the  duty  of  the  secretary  of  state  to 
cause  to  be  prepared  and  furnished  to  such  state  commissioner  all  stationery, 
paper,  blank  forms,  envelopes,  and  writing  material  needful  and  convenient 
for  use  in  the  office  of  such  commissioner. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  139. 

§  2319h.  ANNUAL  REPORTS  TO  GOVERNOR.  It  shall  be  the  duty  of 
the  state  commissioner  of  horticulture  to  report  in  the  month  of  January  in 
each  even-numbered  year  to  the  governor,  and  in  each  odd-numbered  year  to 
the  legislature  of  this  state  the  horticultural  conditions  of  the  state,  with 
statistics  regarding  the  same,  and  efficiency  of  the  work  of  the  county  horticul- 
tural commissioners  of  the  state,  and  such  other  matters  as  he  may  deem  expe- 
dient or  as  may  be  required  either  by  the  governor  or  legislature,  and  to  include 
a  statement  of  all  the  persons  employed  and  moneys  expended  under  this 
chapter  by  itemized  statement  thereof. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  139;  amended  April  26,  1911,  Stats, 
and  Amdts.  1911,  p.  1132. 

§  23191.  NURSERYMEN,  ETC.,  TO  REGISTER.  Any  nurseryman,  agent 
jobber,  person,  firm  or  organization  operating  in  the  state  of  California,  who 
ships,  sells  or  handles  nursery  stock,  trees,  plants,  shrubs  or  vines  which  are 
for  planting  or  propagation  purposes  within  the  borders  of  the  state,  shall 
register  with  the  state  commissioner  of  horticulture  and  shall  pay  the  same 
one  dollar  for  such  registration  for  a  period  of  one  year. 

[License  number.]  The  state  commissioner  of  horticulture  shall  issue  to  each 
applicant  a  special  license  number,  and  it  shall  be  unlawful  to  ship  or  deliver 
within  the  state  of  California  any  package  or  other  container  or  shipment  of 
nursery  stock,  trees,  plants,  shrubs  or  vines  for  planting  or  propagation  pur- 
poses within  this  state,  which  does  not  bear  such  special  license  number  in  a 
conspicuous  manner  and  place; 

[Agent  for  nurseryman.]  provided,  however,  that  an  agent  or  agents  acting 

as  salesman  for  a  nurseryman,  jobber,  person,  firm  or  organization  shall  not  be 

granted  a  license  number  but  shall  be  required  to  use  the  license  number 

assigned  the  nurseryman,  jobber,  person,  firm  or  organization  by  whom  such 

agent  or  agents  are  employed. 

History:  Original  section,  prescribing  penalties  for  violation  of  act, 
approved  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  139;  present  section  approved  May  17, 1917,  Stats, 
and  Amdts.  1917,  p.  643;  May  2,  1919,  Stats,  and  Amdts.  1919,  p.  256. 
In  effect  July  22,  1919. 

§2319j.    PERMIT  TO  SHIP  NURSERY  STOCK,  ETC.,  INTO  STATE.    Any 

nurseryman,  jobber,  person,  firm  or  organization  doing  business  without  the 
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state  of  California  who  desires  to  ship  nursery  stock,  trees,  plants,  vines,  or 
shrubs  into  this  state  for  planting  or  propagation  purposes  from  any  other 
state,  territory  or  district  of  the  United  States,  shall  first  make  application  to 
the  state  commissioner  of  horticulture  for  a  permit  to  so  do,  filing  with  the 
application  a  statement  of  the  location  of  the  nursery,  or  place  of  business 
owned  or  operated  by  him  or  them,  and  an  official  certificate  of  inspection  of 
such  premises  signed  by  the  state  inspector  of  the  state  in  which  said  premises 
are  located.  Permits  herein  provided  shall  be  issued  by  the  state  commissioner 
of  horticulture  upon  request  and  without  making  any  charge  therefor  when- 
ever in  his  judgment  such  permits  may  be  issued  without  endangering  the 
horticultural  interests  of  this  state.  Such  permits  shall  bear  a  special  number, 
and  all  shipments  thereafter  made  by  any  nurseryman,  jobber,  person,  firm  or 
organization  into  the  state  of  California  must  contain  this  number  affixed  to  the 
package  of  nursery  stock,  trees,  plants,  vines  or  shrubs  shipped  by  him. 

History:  Original  section,  relating  to  payment  of  expenses,  approved 
March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  139;  amended  April  26,  1911,  Stats,  and  Amdts.  1911, 
p.  1133;  present  section  approved  May  17, 1917,  Stats,  and  Amdts.  1917, 
p.  643.    In  effect  July  27,  1917. 

■ 

§  2310k.  PENALTY.  Any  person,  firm,  corporation,  company  or  organiza- 
tion who  shall  violate  any  of  the  provisions  of  this  chapter  or  shall  wilfully 
refuse  to  comply  with  any  order  lawfully  made  under  and  pursuant  to  this 
chapter  shall  be  guilty  of  a  misdemeanor. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  644;  amendment  approved  May  2,  1919,  Stats,  and  Amdts. 
1919,  p.  256.    In  effect  July  22,  1919. 

• 

§  2319  L    PAYMENT  OF  MONEYS.    All  moneys  paid  hereunder  shall  be 

paid  by  the  state  treasurer  from  moneys  appropriated  for  the  support  of  the 

office  of  state  commissioner  of  horticulture,  and  expenses  other  than  the  salary 

of  the  commissioner,  the  compensation  of  his  deputies,  secretary,  quarantine 

officers,  superintendents,  assistants,  and  clerk,  as  allowed  and  provided  by  this 

chapter,  must  be  certified  by  the  said  commissioner  and  be  approved  by  the 

state  board  of  control  before  being  audited,  and  paid. 

History:  Enactment  approved  May  17, 1917,  Stats,  and  Amdts.  1917. 
p.  644.    In  effect  July  27,  1917. 
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[A  new  chapter  is  hereby  added  to  Title  Y  of  Part  III  of  the  Political  Code,  to  be  known 
as  Chapter  IVb,  and  to  read  as  follows:] 


CHAPTER  IVb. 

COUNTY  BOARD  OP  HORTICULTURE. 

$  2322.    Horticultural  commissioner — Appointment  and  term  of  office. 

§  2322a.  Duty  of  commissioner. 

§  2322b.  Local  districts  and  inspectors — Quarantine  guardians. 

S  2322c.  Record  and  report  of  commissioner. 

§  2322d.  Salaries  of  inspectors,  deputy  and  commissioner. 

I  2322e.  Records  and  reports  to  supervisors. 

|  2322f.  Notice  of  arrival  of  imported  nursery  stock,  etc 

I  2322g.  Marking  of  shipments. 

§  2322h.  Infected  shipments  public  nuisance. 

I  2322i.   Names  of  insects,  etc.,  promulgated — Advice  on  treatment. 

|2322j.  Penalty. 

§2322.  HORTICULTURAL  COMMISSIONER.  APPOINTMENT  AND 
TERM  OP  OFFICE.  Whenever  a  petition  is  presented  to  the  board  of  super- 
visors of  any  county  or  city  and  county,  and  signed  by  twenty-five  or  more  per- 
sons each  of  whom  is  a  resident  freeholder  and  possessor  of  an  orchard,  or 
greenhouse  or  nursery,  or  rice  fields,  stating  that  certain  or  all  orchards  or 
nurseries  or  trees  or  plants  of  any  variety  or  rice  fields,  are  infested  with  any  in- 
fectious diseases,  or  insects  of  any  kind  injurious  to  fruit,  fruit  trees,  vines  or 
other  plants  or  vegetables,  or  that  there  is  growing  therein  the  Russian  thistle 
or  saltwort  (Salsola  kali  var.  tragus),  Johnson  grass  (Sorghum  halepense)  or 
other  noxious  weeds,  or  red  rice,  or  water-grasses  or  other  weeds  or  grasses 
detrimental  to  rice  culture,  codlin  moth  or  other  insects,  ground  squirrels, 
gophers  or  other  animals  that  are  destructive  to  trees  and  plants ;  or  that  seri- 
ous pests,  plant  diseases  injurious  to  fruit,  fruit  trees,  vines,  or  other  plants  or 
vegetables,  or  noxious  weed  seed  are  being  shipped  into  the  county  which  would 
cause  damage  or  be  liable  to  cause  damage  to  the  orchards,  vineyards,  gardens 
or  farms  of  the  county  or  state;  and  praying  that  a  commissioner  be  appointed 
by  them  whose  duties  shall  be  to  supervise  the  eradication,  the  control,  or  the 
destruction  of  said  insects,  ground  squirrels,  gopher  or  other  animals,  diseases 
or  Russian  thistle  or  saltwort,  Johnson  grass  or  other  noxious  weeds,  or  red 
rice,  water-grasses,  ,pr  other  weeds  or  grasses  detrimental  to  rice  culture,  when 
growing  in  fields  of  rice  or  fields  adjacent  thereto,  or  in  canals  or  ditches  used 
for  the  purpose  of  conveying  water  to  rice  fields  for  the  irrigation  thereof,  as 
herein  provided, 

[List  of  eligibles — Term — Bond.]  the  board  of  supervisors  shall  immediately 
notify  the  state  board  of  horticultural  examiners  to  furnish  them  a  list  of  eligi- 
bles or  competent  persons  as  hereinafter  provided,  and  from  such  list  the  said 
supervisors  shall  appoint  a  commissioner  in  accordance  with  the  provisions  of 
this  chapter,  whose  term  of  office  shall  be  for  four  years  and  until  his  successor 
shall  be  appointed  and  qualified  and  who  shall  give  a  bond  in  the  sum  of  one 
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thousand  dollars  for  the  faithful  performance  of  his  duties.  The  said  term  of 
office  of  any  and  all  county  commissioners  heretofore  or  hereinafter  appointed 
shall  commence  on  the  date  of  appointment,  and  be  for  a  period  of  four  years 
and  until  his  successor  shall  be  appointed  and  qualified,  at  the  end  of  which 
period  the  said  term  shall  terminate,  and  said  term  shall  run  with  and  be 
attached  to  said  office. 

[Petitions  already  submitted.]  In  any  case  where  such  petition  has  already 
been  presented  or  submitted,  or  is  on  file  at  the  time  of  the  passage  of  this  act, 
as  the  basis  for  the  appointment  of  a  board  of  horticultural  commissioners 
under  this  chapter  as  heretofore  existing,  such  petition  shall  continue  in  full 
force  and  effect  and  the  board  of  supervisors  of  any  county,  or  city  and  county 
with  which  any  such  petition  has  been  filed,  or  in  which  any  board  of  horti- 
cultural commissioners  has  heretofore  existed,  must  appoint  a  county  horticul- 
tural commissioner. 

[Qualifications  of  commissioner.]  The  person  appointed  to  such  position 
must  be  especially  qualified  for  his  duties  and  must  be  chosen  and  appointed  by 
the  board  of  supervisors  from  a  list  of  eligible  persons  recommended  and  nom- 
inated to  said  board  as  hereinafter  provided.  Said  appointment  to  be  made 
within  thirty  days  after  receipt  of  said  list  by  said  board  of  supervisors ; 

[Destruction  of  ground  squirrels.]  provided,  this  act  shall  in  no  wise  affect 
&ny  other  act  or  acts  providing  for  the  destruction  of  ground  squirrels  or  apply- 
ing to  the  proceedings  thereunder  but  it  is  intended  to  and  does  provide  the 
alternative  system  of  proceedings  for  the  extermination  of  ground  squirrels 
and  gophers  referred  to  in  this  act;  and  it  shall  be  within  the  discretion  of  the 
governing  body  of  each  county,  city  and  county,  city  or  town  herein  mentioned 
to  provide  for  the  destruction  of  ground  squirrels  whether  under  the  provi- 
sions of  this  act  or  under  the  provisions  of  such  other  act  or  acts ;  but  when  any 
proceedings  are  commenced  under  this  act,  the  provisions  of  this  act,  and  of 
such  amendments  as  may  hereafter  be  adopted,  and  no  other,  shall  apply  to  all 
such  proceedings  and  any  provision  contained  in  any  other  act  or  acts  in  con- 
flict with  the  provisions  hereof  shall  be  void  and  of  no  effect  as  to  the  proceed- 
ings commenced  under  the  provisions  of  this  act. 

[Office  and  expenses.]  The  said  board  of  supervisors  shall  provide  a  suitable 
office  for  the  said  county  horticultural  commissioner,  and  shall  furnish  and 
equip  the  said  office  with  all  necessary  furniture  and  effects  for  the  proper  dis- 
charge of  the  commissioner's  duties.  The  said  board  of  supervisors  may  also 
provide  the  county  horticultural  commissioner  with  all  necessary  field  equip- 
ment for  the  proper  discharge  of  the  duties  of  his  office.  All  expense  ordered 
by  the  board  of  supervisors  for  such  office,  furniture  and  equipment,  and  for 
stenographic  and  other  office  help  and  expense  shall  be  a  county  charge  and  the 
board  of  supervisors  shall  allow  and  pay  the  same  out  of  the  general  fund  of  the 
county. 

[State  board  of  horticultural  examiners.]  A  state  board  of  horticultural 
examiners  is  hereby  created  consisting  of  the  dean  of  the  agricultural  college  of 
the  University  of  California,  the  state  commissioner  of  horticulture  and  tne 
superintendent  of  the  state  insectary^  who  are  ex  officio  members  of  said  board. 
They  shall  serve  without  pay  and  said  board  shall  provide  convenient  means 
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for  the  examination  of  candidates  for  appointment  as  horticultural  commis- 
sioner. 

[Expenses.]  While  in  the  performance  of  their  duties  as  members  of  said 
board  they  shall  be  allowed  all  their  necessary  expenses  for  traveling,  print- 
ing, postage  and  other  incidental  matters  to  be  paid  out  of  any  appropriations 
made  for  the  support  of  the  office  of  the  state  commissioner  of  horticulture. 

[Notice  of  examinations.]  At  least  thirty  days  before  the  date  of  the  exam- 
ination of  candidates  for  the  said  appointment  the  state  board  of  horticultural 
examiners  shall  post  or  cause  to  be  posted  in  three  public  places  in  said  county 
a  notice  of  the  time  and  place  at  which  such  examination  will  be  held,  setting 
forth  the  conditions  and  subjects  of  said  examination.  At  the  time  and  place 
stated  in  said  notice  such  examination  shall  be  held.  Said  examination  shall  be 
in  writing  and  the  board  of  horticultural  examiners  may  appoint  one  of  their 
own  number,  or  some  other  reliable,  competent  person  to  conduct  the  holding  of 
such  examination  in  each  county  and  forward  the  papers  of  each  applicant  to 
the  board  for  consideration. 

[List  of  competent — Appointment.]  Within  twenty  days  after  the  examina- 
tion is  held  said  examiners  shall  certify  to  the  board  of  supervisors  of  the 
county,  or  city  and  county  for  which  the  examination  was  had,  the  names  of 
such  persons  examined  as  they  deem  competent  and  qualified  for  the  office  and 
from  the  list  of  names  so  certified  the  supervisors  shall,  within  thirty  days  after 
the  receipt  of  said  list  of  names,  appoint  a  horticultural  commissioner. 

[State  board  of  horticultural  examiners  shall  appoint,  when.]  If  for  any 
reason  the  board  of  supervisors  refuse  or  neglect  to  appoint  a  county  horticul- 
tural commissioner  at  the  expiration  of  the  thirty  days,  or  if  they  refuse  or 
neglect  to  appoint  a  county  horticultural  commissioner  to  fill  an  unexpired  term 
as  elsewhere  provided  in  this  act,  then  the  state  board  of  horticultural  exam- 
iners shall  select  and  appoint  a  county  horticultural  commissioner  from  the  list 
of  qualified  persons,  certified  to  the  board  of  supervisors  of  that  county,  whose 
term  of  office  shall  be  for  four  years,  and  until  his  successor  has  qualified. 

[Compensation.]  Whenever  the  state  board  of  horticultural  examiners  shall 
appoint  a  county  horticultural  commissioner  as  herein  provided,  then  the  county 
board  of  supervisors  must  provide  for  the  payment  of  such  appointee's  com- 
pensation and  expenses  in  the  same  manner  as  if  such  appointment  had  been 
made  by  the  board  of  supervisors.  As  far  as  possible  the  board  of  horticultural 
examiners  shall  consult  the  resident  horticulturists  of  the  county  in  determining 
the  responsibility  and  moral  qualifications  of  candidates  for  appointment  as 
commissioners  and  whose  names  they  certify  to  the  boards  of  supervisors  of  the 
several  counties. 

[When  no  one  qualifies.]  If  no  person  or  persons  present  themselves  for 
examination  before  said  board  of  horticultural  examiners  or  if  after  such  exam- 
ination no  person  is  found  qualified,  the  state  board  of  horticultural  examiners 
shall  name  five  competent  persons  and  certify  them  to  the  board  of  supervisors 
and  from  these  names  the  board  of  supervisors  shall,  within  thirty  days  after 
the  receipt  thereof,  appoint  a  county  horticultural  commissioner,  and  in  such 
event  the  commissioner  so  appointed  shall  hold  office  for  the  term  of  one  year. 

In  case  of  vacancy  in  the  office  of  horticultural  commissioner  the  vacancy 
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shall  be  filled  first  from  the  list  of  eligibles  certified  to  the  board  of  supervisors 
under  the  provisions  of  this  chapter,  and  if  there  be  no  person  named  on  the 
said  lists  of  eligible  persons  as  in  this  section  first  above  provided,  then  said 
vacancy  shall  be  filled  from  the  list  of  competent  persons  named  as  in  this  sec- 
tion last  above  provided,  and  if  said  vacancy  shall  be  filled  from  the  said  list 
of  eligibles,  the  said  person  so  appointed  shall  hold  for  the  balance  of  the  unex- 
pired term,  but  if  the  said  vacancy  be  filled  from  the  said  list  of  competent  per- 
sons, the  said  person  shall  hold  for  the  balance  of  the  unexpired  term,  if  the 
said  unexpired  term  be  not  longer  than  one  year,  but  if  said  unexpired  term  be 
longer  than  one  year  then  such  person  shall  not  by  virtue  of  such  appointment 
hold  longer  than  one  year  from  the  date  of  his  appointment. 

[New  list  of  qualified  persons — Incumbent  included.]  At  the  expiration  of 
the  term  of  office  of  the  county  horticultural  commissioner,  the  state  board  of 
horticultural  examiners  shall  submit  to  the  board  of  supervisors  of  that  county 
where  such  term  shall  have  expired  a  new  list  of  qualified  persons  who  shall 
have  qualified  before  said  board  of  horticultural  examiners  by  examination  as 
provided  in  this  section,  such  list  to  include  without  further  examination  any 
person  who  has  previously  qualified  before  the  state  board  of  horticultural 
examiners,  and  who  has  held  office  as  county  horticultural  commissioner  or  dep- 
uty horticultural  commissioner  for  a  term  of  at  least  two  years  immediately 
preceding  the  expiration  of  the  term  of  county  horticultural  commissioner  and 
in  the  county  where  such  term  shall  have  expired. 

[County  board  of  horticultural  commissioners  superseded.]  Whenever  else- 
where in  the  laws  of  this  state  reference  is  made  to  a  county  board  of  horticul- 
tural commissioners  such  reference  must  be  understood  to  mean  or  relate  to 
the  county  horticultural  commissioner  herein  provided  for  and  said  county 
board  of  horticultural  commissioners  and  the  members  thereof  shall  cease 
to  exist;  provided,  that  all  county  boards  of  horticultural  commissioners 
existing  at  the  time  of  the  passage  of  this  act  shall  continue  in  office,  with 
full  power  as  heretofore  existing  until  the  election  or  appointment  to  suc- 
ceed them  of  a  county  horticultural  commissioner  under  the  provisions  of  this 
act. 

[Disqualification  of  commissioner.]  Upon  the  petition  of  twenty-five  resi- 
dent freeholders  each  of  whom  is  possessed  of  an  orchard,  greenhouse  or  nurs- 
ery, the  state  board  of  horticultural  examiners  may  disqualify  a  county  horti- 
cultural commissioner  for  neglect  of  duty  or  malfeasance  in  office  after  a 
hearing  of  the  petition. 

[Hearing.]  Such  hearing  must  be  held  at  the  county  seat  of  the  county  where 
such  petition  is  filed,  and  notice  in  writing  of  the  time  and  place  of  such  hear- 
ing and  a  copy  of  the  petition  must  be  served  on  the  accused  horticultural  com- 
missioner at  least  ten  days  prior  to  the  date  of  said  hearing.  At  such  hearing 
the  state  board  of  examiners  shall  hear  such  evidence  as  is  offered  and  there- 
after make  an  order,  either  sustaining  or  disqualifying  the  accused.  In  case 
of  such  disqualification  the  board  of  supervisors  of  the  county  where  the  county 
horticultural  commissioner  has  been  disqualified  shall  upon  the  request  of  the 
state  board  of  horticultural  examiners  remove  said  commissioner  of  horticul- 


798 


8  2322a  HORTICULTURAL  COMMISSIONER — DUTIES   OF.  [PtUL 

ture  and  shall  immediately  proceed  to  fill  the  said  office  for  the  unexpired  term 

as  in  cases  of  vacancy  as  hereinbefore  provided. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  801,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  139;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  185;  March  25,  1911,  Stats,  and  Amdts. 
1911,  p.  490;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  627.  In  effect 
July  27,  1917. 

§  2322a.  DITTY  OF  COMMISSIONER.  It  shall  be  the  duty  of  the  county 
horticultural  commissioner  in  each  county,  whenever  he  shall  deem  it  neces- 
sary to  cause  an  inspection  to  be  made  of  any  premises,  orchards  or  nurseries, 
or  trees,  plants,  vegetables,  vines  or  fruits,  or  any  fruit-packing  house,  store- 
room, salesroom,  or  any  other  place  or  article  in  his  jurisdiction,  and  if  found 
infected  or  infested  with  infectious  diseases,  scale  insects,  or  codlin  moth,  or 
other  insect  or  animal  pests  injurious  to  fruits,  plants,  vegetables,  trees  or  vines, 
or  with  their  eggs  or  larvae,  or  if  there  is  found  growing  thereon  the  Russian 
thistle  or  saltwort,  Johnson  grass  or  other  noxious  weeds,  or  red  rice,  water- 
grasses  or  other  weeds  or  grasses  detrimental  to  rice  culture, 

[Notice  to  destroy  pests.]  he  shall  in  writing  notify  the  owner  or  owners, 
or  person  or  persons  in  charge,  or  in  possession  of  the  said  places  or  orchards 
or  nurseries,  or  trees  or  plants,-  vegetables,  vines,  or  rice  fields,  or  fields  adja- 
cent to  rice  fields,  or  canals  or  ditches  used  for  the  purpose  of  conveying  water 
to  rice  fields  for  the  irrigation  thereof,  or  fruit,  or  article  as  aforesaid,  that  the 
same  are  infected  or  infested  with  said  diseases,  insects,  animals  or  other  pests, 
or  any  of  them  or  their  eggs  or  larvae,  or  that  Russian  thistle  or  saltwort,  John- 
son grass  or  other  noxious  weeds,  or  red  rice,  water-grasses  or  other  weeds  or 
grasses  detrimental  to  rice  culture,  is  growing  thereon,  and  require  such  person 
or  persons,  to  eradicate,  or  destroy  or  to  control,  to  the  satisfaction  of  the  county 
horticultural  commissioner  [,]  the  said  insects,  animals  or  other  pests,  or  their 
eggs  or  larvae,  or  Russian  thistle  or  saltwort,  Johnson  grass  or  other  noxious 
weeds  or  red  rice,  or  water-grasses,  or  other  weeds  or  grasses  detrimental  to 
rice  culture,  within  a  certain  time  to  be  therein  specified. 

[Service  of  notice.]  Said  notices  may  be  served  upon  the  person  or  persons, 
or  either  of  them,  owning  or  having  charge,  or  having  possession  of  such  in- 
fested place  or  orchard  or  nursery,  or  trees,  plants,  vegetables,  vines,  or  fruit, 
or  articles,  as  aforesaid,  or  premises  where  the  Russian  thistle  or  saltwort,  John- 
son grass  or  other  noxious  weeds  or  red  rice,  water-grasses,  or  other  weeds  or 
grasses  detrimental  to  rice  culture,  shall  be  growing,  or  upon  the  agents  of 
either,  by  any  commissioner,  or  by  any  person  deputed  by  the  said  commis- 
sioner for  that  purpose  in  the  same  manner  as  a  summons  in  a  civil  action. 

[When  pests  are  on  public  property.]  In  case  infectious  diseases,  seal? 
insects,  codlin  moth,  or  other  insect  or  animal  pests  injurious  to  fruit,  plants, 
vegetables,  trees,  or  vines,  or  their  eggs,  or  larvae,  are  found  to  exist  on  trees 
or  shrubs  in  public  parks  or  along  streets,  highways,  or  other  property  sub- 
ject to  the  control  of  a  city  or  county  government,  or  if  there  is  found  growing 
in  any  public  park,  street,  highway  or  on  other  property  subject  to  the  control 
of  a  city  or  county  government  any  Russian  thistle,  or  saltwort,  Johnson  grass, 
or  other  noxious  weeds,  or  red  rice,  water-grasses,  or  other  weeds  or  grasses 
detrimental  to  rice  culture,  when  said  public  park,  street,  highway,  or  other 
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property  subject  to  the  control  of  the  city  or  county  government  is  adjacent  to 
rice  fields,  or  canals  or  ditches  used  for  the  purpose  of  conveying  water  to  rice 
fields  for  the  irrigation  thereof,  then  said  notice  in  writing  shall  be  served  on 
the  chairman  of  the  governing  body  of  said  city  or  county,  and  in  case  the  work 
of  eradication,  or  of  control,  or  of  destruction  of  the  said  pests,  diseases,  or 
noxious  weeds  in  the  said  public  parks,  streets,  highways,  or  other  public  prop- 
erty shall  be  performed  by  the  county  horticultural  commissioner,  then  the 
eost  thereof  shall  become  a  city  or  county  charge,  as  the  case  may  be,  and  shall 
be  paid  from  the  general  fund  of  said  city  or  county ; 

[Nonresident  owners,  etc.]  provided,  however,  that  if  any  such  infected  or 
infested  articles,  property  or  premises  as  hereinabove  specified  belong  to  any 
person  who  is  not  a  resident  of  the  county,  and  there  is  no  person  in  control  or 
possession  thereof,  and  such  nonresident  person  has  no  tenant,  bailee,  deposi- 
tary or  agent  upon  whom  service  can  be  had ; 

[Notice  posted.]  or  if  the  owner  or  owners  of  any  such  articles,  property 
or  premises  can  not  after  due  diligence  be  found,  then  such  notice  may  be 
served  by  posting  the  same  in  some  conspicuous  place  upon  such  article,  prop- 
erty or  premises,  and  by  mailing  a  copy  thereof  to  the  owner  thereof  at  his  last 
known  place  of  residence,  if  the  same  is  known  or  can  be  ascertained ;  or  if  not 
known  then  to  the  county  seat  of  the  county  wherein  said  property  is  situated. 

[Declared  public  nuisance.]  Any  and  all  such  places,  or  orchards,  or  nurs- 
eries, or  rice  fields  or  fields  adjacent  to  rice  fields,  or  canals  or  ditches  used  for 
the  purpose  of  conveying  water  to  rice  fields  for  the  irrigation  thereof,  or  trees, 
plants,  shrubs,  vegetables,  vines,  fruit,  or  articles  thus  infested  or  infected,  or 
premises  where  the  Russian  thistle  or  saltwort  or  Johnson  grass  or  other  nox- 
ious weeds,  or  red  rice,  water-grasses,  or  other  weeds  or  grasses  detrimental  to 
rice  culture,  or  where  any  squirrels,  gophers  or  other  predatory  animals  shall 
be  found  are  hereby  adjudged  and  declared  to  be  a  public  nuisance ;  and  when- 
ever any  such  nuisance  shall  exist  at  any  place  within  his  county,  and  the 
proper  notice  thereof  shall  have  been  served  as  herein  provided,  and  such  nui- 
sance shall  not  have  been  abated  within  the  time  specified  in  such  notice,  it  shall 
be  the  duty  of  the  county  horticultural  commissioner  to  cause  said  nuisance 
to  be  at  once  abated,  by  eradicating,  or  by  controlling,  or  by  destroying  said 
diseases,  insects,  animals  or  othes  pests,  or  their  eggs,  or  larvae,  or  Russian 
thistle  or  saltwort,  or  Johnson  grass  or  other  noxious  weeds,  or  red  rice,  water- 
grasses,  or  other  weeds  or  grasses  detrimental  to  rice  culture. 

[Expense  of  abating  nuisance.]  The  expense  thereof  shall  be  a  county 
charge,  and  the  board  of  supervisors  shall  allow  and  pay  the  same  out  of  the 
general  fund  of  the  county ; 

[Lien  on  property.]  any  and  all  sum  or  sums  so  paid  shall  be  and  become  a 
lien  on  the  property  and  premises  from  which  said  nuisance  has  been  removed 
or  abated  in  pursuance  of  this  chapter.  A  notice  of  such  lien  shall  be  filed  and 
recorded  in  the  office  of  the  county  recorder  of  the  county  in  which  the  said 
property  and  premises  are  situated  within  thirty  days  after  the  right  to  the- 
said  lien  has  accrued.  An  action  to  foreclose  said  lien  shall  be  commenced 
within  ninety  days  after  the  filing  and  recording  of  said  notice  of  lien,  which 
action  shall  be  brought  in  the  proper  court  by  the  district  attorney  of  the  county 
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in  the  name  and  for  the  benefit  of  the  county  making  such  payment  or  pay- 
ments, and  when  the  property  is  sold,  enough  of  the  proceeds  shall  be  paid 
into  the  county  treasury  of  such  county  to  satisfy  the  lien  and  costs;  and  the 
overplus,  if  any  there  be,  shall  be  paid  to  the  owner  of  the  property,  if  he  be 
known,  and  if  not,  into  the  court  for  his  use  when  ascertained. 

[Copy  of  notice  filed.]  Whenever  a  notice  of  eradication,  or  of  control,  or  of 
destruction  is  served  on  any  person  or  persons,  the  county  horticultural  com- 
missioner may,  at  his  option,  cause  a  copy  thereof  to  be  filed  for  record  in  the 
office  of  the  county  recorder  within  which  the  said  property  is  situated,  and  if 
the  said  property  is  encumbered  with  a  mortgage,  lien,  contract,  option,  bond, 
or  other  encumbrance,  the  said  county  horticultural  commissioner  may,  at  his 
option,  cause  a  copy  thereof  to  be  served  on  the  person  or  persons  holding  such 
encumbrance. 

[Lien  takes  precedence.]  Whenever  a  lien  is  filed  on  a  piece  of  property  for 
the  purpose  of  collection  of  such  sums  as  have  been  expended  in  the  eradica- 
tion, or  in  the  control,  or  in  the  destruction  of  insects,  diseases,  weeds,  or  ani- 
mals found  upon  such  property  and  a  copy  of  a  notice  of  the  eradication,  or  of 
the  control,  or  of  the  destruction  shall  have  been  filed  in  the  office  of  the  county 
recorder  of  the  county  wherein  such  property  is  situated,  and  served  on  the 
person  or  persons  holding  any  such  encumbrance,  as  hereinabove  provided,  then 
such  lien  shall  take  precedence  over  and  be  paramount  to  all  other  liens  upon 
the  said  land  excepting  only  the  lien  of  taxes. 

[Power  to  abate.]  The  county  horticultural  commissioner  is  hereby  vested 
with  the  power  to  cause  any  and  all  such  nuisances  to  be  at  once  abated  in  a 
summary  manner. 

[Fumigators  and  sprayers.]  The  county  horticultural  commissioner  shall 
have  power  and  authority  to  prescribe  and  enforce  rules  for  the  examination 
and  qualification  of  fumigators  or  sprayers  who  desire  to  engage  in  such  busi- 
ness for  hire,  and  to  issue  certificates  to  all  persons  whom  he  shall  find  by 
examination  or  otherwise  to  be  duly  qualified  for  engaging  in  such  work. 

[Certificate.]  Such  certificate  shall  be  revocable  whenever  the  county  horti- 
cultural commissioner  shall  deem  such  revocation  necessary.  No  person  shall 
be  permitted  to  engage  in  the  business  of  fumigating  or  spraying  for  hire  within 
the  state  of  California  for  the  purpose  of  controlling  or  eradicating  plant  pests 
or  diseases,  who  has  not  first  secured  a  certificate  in  the  manner  herein  provided. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  801,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  140;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  187;  May  17,  1917,  Stats,  and  Amdts, 
1917,  p.  631.    In  effect  July  27,  1917. 

§  2322b.  LOCAL  DISTRICTS  AND  INSPECTORS.  QUARANTINE  GUARD- 
IANS. Said  county  horticultural  commissioner  shall  have  power  to  divide  the 
county  into  districts,  and  to  appoint  a  local  inspector,  to  hold  office  at  the 
pleasure  of  the  commissioner,  for  each  of  said  districts,  and  may  with  the  eon- 
"sent  and  approval  of  the  board  of  supervisors,  appoint  a  deputy  horticultural 
commissioner  from  a  list  of  qualified  persons  certified  to  the  board  of  super- 
visors by  the  state  board  of  horticultural  examiners,  such  deputy  to  hold  office 
at  the  pleasure  of  the  commissioner. 
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guardians.]  The  state  commissioner  of  horticulture  may  issue 
commissions  as  quarantine  guardians  to  the  county  horticultural  commissioner, 
the  deputy  and  inspectors  appointed  by  him.  The  said  quarantine  guardians, 
local  inspectors,  deputies  or  the  said  county  horticultural  commissioner,  have 
full  authority  to  enter  into  any  orchard,  nursery,  place  or  places  where  trees  or 
plants  or  fruits  are  kept  and  offered  for  sale  or  otherwise,  or  any  house,  store- 
room, salesroom,  depot,  or  any  other  such  place  in  their  jurisdiction,  to  inspect 
the  same,  or  any  part  thereof. 

[Repealing  clause.]    Sec.  6.    All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  803, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  141;  amended  March  6,  1909,  Stats, 
and  Amdts.  1909,  p.  189;  March  25,  1911,  State,  and  Amdts.  1911,  p.  493. 
In  effect  immediately. 

§  2322c.    RECORD  AND  REPORT  OF  COMMISSIONER.    It  is  the  duty  of 
the  said  county  horticultural  commissioner  to  keep  a  record  of  his  official  doings, 
and  to  make  a  report  to  the  state  commissioner  of  horticulture  on  or  before  the 
first  day  of  October  of  each  year  of  the  condition  of  the  horticultural  interests 
in  their  several  districts,  what  is  being  done  to  eradicate,  or  to  control,  or  to 
destroy  insect  pests,  also  as  to  disinfecting  and  as  to  quarantine  against  insect 
and  other  pests  and  diseases,  and  as  to  the  carrying  out  of  all  laws  relative  to 
the  greatest  good  of  the  horticultural  interests,  and  to  furnish  from  time  to 
time  to  the  state  commissioner  of  horticulture  such  other  information  as  he  may 
require.    Said  state  commissioner  of  horticulture  may-  publish  such  reports  in 
bulletin  form  or  may  incorporate  so  much  of  the  same  in  his  annual  report  as 
may  be  of  general  interest.    It  is  also  made  the  duty  of  the  county  horticultural 
commissioner  to  advise  himself  with  reference  to  all  infectious  diseases,  scale 
insects  or  codlin  moth  or  other  pests  injurious  to  fruit,  plants,  vegetables,  trees 
or  vines,  and  with  their  eggs  or  larvae  and  all  noxious  weeds  or  grasses  or  ani- 
mal pests  that  may  exist  in  his  county  or  be  likely  to  exist  therein  and  for  the 
purpose  of  so  advising  himself  and  of  eradicating  and  preventing  injury  from 
such  causes,  and  for  the  purpose  of  advising  himself  on  the  best  and  most  effi- 
cacious methods  of  performing  his  duties  and  conducting  his  office  he  shall 
attend  the  annual  meeting  of  the  state  association  of  county  horticultural  com- 
missioners, and  such  other  meetings  as  the  state  commissioner  of  horticulture 
shall  require,  and  he  shall  be  paid  his  per  diem  compensation  and  traveling 
expenses  while  so  engaged,  or  while  on  any  service  that  requires  him  to  go  out- 
side the  county  when  the  performance  of  such  service  has  been  authorized  by 
the  board  of  supervisors,  or  the  state  commissioner  of  horticulture. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  803,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  141;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  189;  March  25,  1911,  Stats,  and  Amdts. 
1911,  p.  493;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  634.  In  effect 
July  27,  1917. 

§  2322cL    SALARIES  OF  INSPECTORS,  DEPUTY  AND  COMMISSIONER. 

The  salary  of  irspectors  working  under  the  county  horticultural  commissioner 
is  three  dollars  and  fifty  cents  per  day,  and  the  necessary  traveling  expenses. 
The  salary  of  the  deputy  shall  be  five  dollars  per  day  when  in  the  actual  per- 
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f ormance  of  his  duties,  and  the  necessary  traveling  expenses.  In  the  case  of 
the  commissioner  himself  his  compensation  shall  be  fixed  by  the  board  of  super- 
visors, either  at  not  less  than  one  thousand  eight  hundred  dollars  per  year,  or 
at  not  less  than  six  dollars  per  day  when  actually  engaged  in  the  performance 
of  his  duties.  He  shall  also  be  allowed  the  necessary  traveling  expenses  incurred 
in  the  discharge  of  his  regular  duties  as  prescribed  in  this  chapter. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  808,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  142;  amended  March  6. 
1909,  Stats,  and  Amdts.  1909,  p.  190;  March  26,  1911,  State,  and  Amdts. 
1911,  p.  493;  May  17,  1917,  State,  and  Amdte.  1917,  p.  686.  In  effect 
July  27,  1917. 

§23226.  RECORDS  AND  REPORTS  TO  SUPERVISORS.  It  is  the  duty  of 
the  county  horticultural  commissioner  to  keep  a  record  of  his  official  acts,  and 
make  a  monthly  report  to  the  board  of  supervisors;  and  the  board  of  super- 
visors may  withhold  warrants  for  salary  of  said  commissioner,  deputy  and 
inspectors  until  such  time  as  such  report  is  made. 

[Repealing  clause.]    Sec.  6.    All  acts  and  parts  of  acts  in  conflict  with  this 

act  are  hereby  repealed. 

History:  Enacted  March  21,  1907,  State,  and  Amdte.  1907,  p.  803, 
Kerr's  State,  and  Amdte.  1906-7,  p.  142;  amended  March  6,  1909,  State, 
and  Amdte.  1909,  p.  190;  March  25,  1911,  State,  and  Amdte.  1911,  p. 
494.    In  effect  immediately. 

§  2322f .    NOTICE  OF  ARRIVAL  OF  IMPORTED  NURSERY  STOCK,  ETC. 

Any  person,  persons,  firm  or  corporation,  who  shall  receive,  bring,  or  cause  to 
be  brought  into  any  county  or  locality  of  the  state  of  California  from  another 
county  or  locality  within  said  state  any  nursery  stock,  trees,  shrubs,  plants, 
vines,  cuttings,  grafts,  scions,  buds,  or  fruit-pits,  or  fruit  or  vegetables,  or  seed, 
for  the  purpose  of  planting  or  propagating  the  same,  or  any  or  all  such  ship- 
ments of  nursery  stock,  trees,  shrubs,  plants,  vines,  cuttings,  grafts,  scions, 
buds,  or  fruit-pits  or  fruit  or  vegetables  or  seed  or  containers  thereof  or  other 
orchard  appliances,  which  the  county  horticultural  commissioner  or  the  state 
commissioner  of  horticulture  may  consider  liable  to  be  infested  or  infected  with 
dangerous  insect  pests  or  plant  diseases  or  noxious  weed  seeds  and  which  if  so 
infested  or  infected  would  constitute  a  dangerous  menace  to  the  orchards, 
farms  and  gardens  of  the  county  or  state,  shall  immediately  after  the  arrival 
thereof  notify  the  county  commissioner  of  horticulture,  his  deputy,  or  nearest 
inspector  of  the  county  in  which  such  nursery  stock,  or  fruit  or  vegetables,  or 
seed,  are  received,  of  their  arrival,  and  hold  the  same  without  unnecessarily 
moving  or  placing  such  articles  where  they  may  be  harmful,  for  immediate 
inspection  by  such  county  commissioner  of  horticulture,  his  deputy,  inspector, 
or  deputy  quarantine  officer  or  guardian. 

History:  Enactment  approved  May  17, 1917,  Stats,  and  Amdts.  1917, 
p.  635.     In  effect  July  27,  1917. 

§  2322g.  MARKING  OF  SHIPMENTS.  Each  carload,  case,  package,  crate, 
bale,  or  bundle  of  trees,  shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds, 
fruit-pits,  or  fruit  or  vegetables,  or  seed,  imported  or  brought  into  any  county 
of  the  state  of  California  from  another  county  within  said  state  for  planting  or 
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propagation  purposes,  shall  have  plainly  and  legibly  marked  thereon  in  a  con- 
spicuous manner  and  place,  the  name  and  address  of  the  shipper,  owner  or 
owners,  or  person  forwarding  or  shipping  same,  and  also  the  name  of  the  per- 
son, firm  or  corporation  to  whom  the  same  is  forwarded  or  shipped,  or  his  or 
its  responsible  agents. 

(Statement.]    A  manifest  showing  the  contents  of  each  shipment,  also  the 

name  of  the  locality  where  the  contents  were  grown  and  a  statement  of  the 

contents  therein  shall  be  made  to  the  county  horticultural  commissioner  having 

jurisdiction  at  the  point  of  destination  when  shipment  is  made. 

History:    Enactment  approved  May  17, 1917,  Stats,  and  Amdts.  1917, 
p.  636.    In  effect  July  27,  1917. 

§2322h.  INFECTED  SHIPMENTS  PUBLIC  NUISANCE.  When  any  ship- 
ment  of  nursery  stock,  trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds, 
fruit-pits,  or  fruit  or  vegetables,  or  seed,  imported  or  brought  into  any  county 
or  locality  of  the  state  of  California  from  another  county  or  locality  within  such 
state  is  found  to  be  infested  or  infected  with  any  species  of  injurious  insects, 
or  their  eggs,  larvae  or  pupae,  or  other  animal  or  plant  diseases  or  noxious  weed 
seeds  which  would  cause  damage  or  be  liable  to  cause  damage  to  the  orchards, 
vineyards,  gardens  or  farms  of  any  county  of  the  state  of  California,  all  mate- 
rial in  shipment  found  to  be  so  infested  or  infected  shall  be  deemed  a  public 
nuisance,  shall  be  refused  delivery,  and  shall  be  immediately  returned  to  the 
point  of  shipment  or  destroyed,  at  the  option  and  expense  of  the  owner  or 
owners,  or  his  or  their  responsible  agents. 

[Shipment  disinfected.]  The  remainder  of  such  shipment  shall  be  disinfected 
under  the  directions  of  the  county  horticultural  commissioner  making  such 
inspection  and  in  a  manner  as  provided  for  in  section  two  thousand  three  hun- 
dred twenty-two  i  of  this  act ; 

[When  returned  or  destroyed.]  provided,  however,  that  when  any  ship- 
ment of  nursery  stock,  trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds 
fruit-pits;  or  fruit  or  vegetables,  or  seed  or  their  containers  or  orchard  appliances 
imported  or  brought  into  any  county  or  locality  of  the  state  of  California  from 
another  county  or  locality  within  said  state,  is  found  to  be  infested  or  infected 
with  any  species  of  injurious  insects,  or  their  eggs,  larvae,  or  pupae,  or  other 
injurious  animal  or  plant  diseases  or  noxious  weed  seeds  not  known  to  exist  in 
the  county  or  locality  in  which  said  shipment  is  delivered,  or  if  there  is  reason- 
able cause  to  presume  it  may  be  so  infested  or  infected  the  entire  shipment 
shall  be  refused  admittance  and  shall  be  immediately  returned  to  point  of  ship- 
ment or  destroyed  at  the  option  and  expense  of  the  owner  or  owners,  or  his  or 
their  responsible  agents ; 

[When  disinfected.]  provided,  further,  that  when  any  shipment  of  nursery 
stock,  trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds,  fruit-pits,  or 
fruit  or  vegetables,  or  seed,  imported  or  brought  into  any  county  or  locality 
of  the  state  of  California  from  another  county  or  locality  within  said  state,  is 
found  to  be  infested  or  infected  with  any  species  of  injurious  insects  or  their 
eggs,  larvae  or  pupae,  or  plant  diseases  or  noxious  weed  seeds  which  are  of  com- 
mon occurrence  in  the  county  or  locality  into  which  it  is  shipped  or  transported, 
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and  which  may  be  exterminated  by  such  treatment  as  may  be  prescribed  in 
section  two  thousand  three  hundred  twenty-two  i  of  this  act  and  under  the 
direction  of  the  county  horticultural  commissioner  of  the  county  in  which  it  is 
received,  the  same  may  be  disinfected  or  cleaned  at  the  expense  of  the  owner 
or  owners  or  his  or  their  responsible  agents,  in  a  manner  satisfactory  to  the 
county  horticultural  commissioner  making  the  inspection,  and  after  such  treat- 
ment the  shipment  may  be  delivered  to  the  consignee.  Any  and  every  provi- 
sion of  this  act  relating  to  shipment  or  transportation  of  nursery  stock,  trees, 
shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds  or  fruit-pits  or  fruit,  or  vege- 
tables, or  seed  from  one  county  of  the  state  of  California  to  another  county  of 
said  state,  shall  apply  equally  and  identically  to  such  shipment  or  transporta- 
tion of  such  articles  from  one  locality  to  another  locality  within  the  same 
county  of  said  state. 

History:    Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  636.    In  effect  July  27,  1917. 


SUSPICION  OP   "REASONABLE   CAUSE 
TO  PRESUME. ' ' 

1.  Constitutionality    of    section  —  General 

provision. 

2.  Police  power  of  state — Primary  and  fun- 

damental attribute  of  government. 

3.  Same — Pests,    noxious   weeds,    and    con- 

tagious diseases. 

4.  Same — "Reasonable  cause  to  presume." 

5, 6.  Same  —  Same  —  Killing    infected,    etc., 
animals. 

7.  Same — Same — Quarantining   sheep — Sus- 

picion of  infection. 

8.  Same — Same — Question  academic. 

1.  Constitutionality  of  section— General 
provision  of  section  held  to  be  constitutional 
as  within  the  police  power  of  the  state. — 
Teague  v.  Call,  Ventura  County  Superior 
Court,  April  14,  1921,  following:  doctrine  in 
County  of  Los  Angeles  v.  Spencer,  126  Cal. 
670,  77  Am.  St.  Rep.  217,  59  Pac.  202,  citing 
also  County  of  Riverside  v.  Butcher,  133 
Cal.  324,  65  Pac.  745;  Balch  v.  Glenn,  85 
Kan.  735,  Ann.  Cas.  1913a,  406,  43  L.  R.  A. 
(N.  S.)  1080,  119  Pac.  67;  State  ex  rel.  Haw- 
ley  v.  Nelson,  22  S.  D.  28,  15  L.  R.  A.  (N.  S.) 
138,  115  N.  W.  93;  and  Smith  v.  St.  Louis 
&  S.  W.  R.  Co.,  181  U.  S.  248,  46  L.  ed.  847, 
21  Sup.  Ct  Rep.  603. 

As  to  constitutionality  and  construction  of 
statutory  rea?ulatlona  a*  to  Infested  orchards, 
trees,  and  crops,  see  note  43  L.  R.  A.  (N.  S.) 

1080. 

As  to  power  of  the  state  to  regulate  nur- 
sery business,  see  note  15  L.  R.  A.   (N.  S.) 

138. 

As  to  validity  of  statutes  providing;  for 
extermination  of  Insect  pests,  see  note  Ann. 
Cas.   191 3 A,  412. 

2.  Police  power  of  state— Primary  and 
fundamental  attribute  of  government,  Is  now 
generally  recognized,  and  no  definite  limita- 
tion upon  the  subject  over  which  that  power 
may   operate  can   safely   be  laid  down;    the 


general  public  welfare  being  the  only  thing 
that  governs  in  determining  whether  an 
attempted  exercise  of  the  police  power  by 
the  state  is  valid  or  invalid.  This  power 
has  been  described  as  being  as  broad  as  the 
public  welfare  and  as  strong  as  the  arm  of 
the  state  and  characterized  as  "the  over- 
ruling law  of  necessity."  Yet  this  extraor- 
dinary power  must  be  exercised  in  such 
a  manner  as  not  to  be  oppressive  or  to  de- 
prive any  Individual  of  the  fundamental 
rights  of  an  owner.  It  can  not  be  used  as 
an  instrument  to  promote  business  interest 
in  one  section  of  the  country  to  the  exclu- 
sion of  business  therefrom  not  originating 
therein;  that  is  to  say,  it  can  not  be  used 
as  a  fulcrum  to  secure  to  local  business  men 
an  advantage  over  business  men  located 
elsewhere,  without  just  cause,  which  must 
be  an  injury  to  the  general  public  welfare 
of  the  state  or  community,  and  must  be 
fully  ascertained  and  determined  before  the 
provisions  of  the  law  will  apply,  though 
the  law  be  valid. 

3.  Same— Pests,  noxious  weeds,  and  eos- 
tasrlous  diseases  are  combated,  controlled, 
or  exterminated  under  the  exercise  of  the 
police  power  of  the  state  in  the  interest  of 
the  common  welfare  of  the  people  of  the 
whole  state.  Persons  Infected  with  con- 
tagious diseases,  or  having  been  exposed  to 
them,  may  be  segregated  and  quarantined 
(113059  et  seq.,  post);  horses  afflicted  with 
glanders,  or  fruit  trees  infected  with  nox- 
ious pest  may  be  destroyed,  as  to  the  latter 
in  the  manner  provided  in  above  section. 
But  to  justify  on  legal  grounds  the  quar- 
antine or  destruction  the  fact  warranting 
such  action  under  the  law  must  be  found  to 
exist  and  established  as  a  fact,  and  not 
otherwise. — See  Smith  v.  Bonlfer,  154  Fed. 
883  (where  the  sheep  were  not  In  fact  in- 
fected); Richter  v.  State,  16  Wyo.  497.  SS 
Pac.  51  (where  it  was  merely  "suspected" 
that  the  sheep  were  Infected). 

4.  Same— "Reasonable  cause  to  presume* 
that  animals,  trees,  etc.,  are  infested  or  in* 
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fected,  Is  not  In  and  of  itself  sufficient, 
either  on  reason  or  authority,  although  the 
contrary  was  held  in  the  case  of  Teague  v. 
Call,  cited  in  paragraph  1,  this  note.  The 
absolute  existence  of  the  thing  or  fact  pro- 
vided against  must  not  only  exist,  but  it 
must  be  found  and  established  as  a  fact  to 
exist,  before  the  provisions  of  the  law  can 
become  operative;  because  it  is  not  all  ani- 
mals, trees,  etc.,  that  are  condemned  as  a 
nuisance  and  authorized  to  be  dealt  with 
in  the  manner  provided.  Such  extraordinary 
and  arbitrary  powers  as  the  above  section 
and  similar  laws  confer,  can  not  be  legally 
or  safely  delegated  to  an  individual  as  the 
agent  of  the  state  to  be  exercised  upon  his 
mere  suspicions,  "reasonable  cause  to  pre- 
cume"  amounting  to  nothing  more  than  a 
"mere  suspicion"  in  those  cases — as  are 
likely  to  happen — in  which  the  party  to 
whom  the  powers  are  delegated  does  not 
exercise  (1)  common  sense,  or  (2)  good 
faith,  in  either  of  which  cases  he  will  find 
"reasonable  cause  to  presume"  with  or  with- 
out any  Just  or  legal  and  justifiable  cause; 
and  the  decisions  all  condemn  powers  thus 
loosely  granted;  do  not  render  decisive  the 
action  of  the  person  to  whom  granted. — 
See  Fisher  v.  McOlrr,  76  Mass.  (1  Gray)  1. 
€1  Am.  Dec.  381. 

8.  Same  —  Same  —  Killing  Infected,  etc., 
animals. — In  many  states  statutes  have  been 
passed,  In  the  exercise  of  the  police  power 
of  the  state,  providing  for  and  regulating 
the  killing  of  animals  infected  with  certain 
contagious  diseases.  The  question  under 
discussion  came  squarely  before  the  su- 
preme judicial  court  of  Massachusetts  under 
such  a  statute  which  declares  all  horses 
found  to  be  Infected  with  farcy  or  glanders 
to  be  a  nuisance,  and  directs  certain  com- 
missioners to  order  them  to  be  killed.  This 
was  clearly  within  the  police  powers  of  the 
state  (Newark  &  S.  O.  Horse  Car  R.  Co.  v. 
Hunt.  50  N.  J.  L.  308,  12  Atl.  697).  The  court 
held  that,  while  the  legislature  had  the  un- 
doubted power  to  declare  horses  affected 
with  farcy  or  glanders  to  be  a  public  nui- 
sance, and  to  authorize  them  to  be  killed 
without  compensation  to  the  owners,  it 
could  not  make  the  decision  of  an  ex  parte 
board  conclusive  of  the  fact  that  a  par- 
ticular horse  was  so  diseased,  and  deprive 
the  owner  of  his  right  to  be  heard,  and  to 
have  a  trial  as  to  the  fact  by  a  jury,  to  de- 
termine whether  or  not  the  animal  was 
affected  by  or  infected  with  the  disease  spe- 
cified in  the  statute;  that  a  trial  by  a  Jury, 
only,  satisfies  the  requirements  of  the  bill 
of  rights  of  the  state  constitution,  provid- 
ing that  no  person  shall  be  deprived  of  his 
property  except  by  the  judgment  of  his  peers 
or  the  law  of  the  land. — Miller  v.  Horton, 
152  Mass.  540,  23  Am.  St  Rep.  850,  10  L.  R.  A. 
116,  26  N.  B.  100,  following  Fisher  v.  McGirr, 
76  Mass.  (1  Gray)  1,  61  Am.  Dec.  381  and 
citing  other  cases. 

6.  This  decision  is  in  accordance  with  the 
general   principle   of   law  which  makes   in- 
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valid  provisions  in  a  statute  for  the  sum- 
mary disposition  or  destruction  of  a  man's 
property,  whether  the  statute  is  passed 
under  the  police  power  of  the  state  or  other- 
wise; the  items  of  notice,  an  opportunity  to 
be  heard,  due  process  of  law,  are  essential 
to  validity. — See  among  other  cases:  Ark. 
Ross  v.  Desha  Levee  Board,  83  Ark.  176,  119 
Am.  St.  Rep.  137,  21  L.  R.  A.  (N.  S.)  699, 
103  S.  W.  380  (summary  destruction  of 
hogs).  Cal.  Modern  Loan  Co.  v.  Police  Court, 
12  Cal.  App.  590,  108  Pac.  56  (summary  dis- 
position of  property  taken  under  search 
warrant).  Colo.  Jenks  v.  Stump,  41  Colo. 
381,  124  Am.  St.  Rep.  137,  15  L.  R.  A.  (N.  S.) 
564,  93  Pac.  17  (discretion  of  humane  officer 
summarily  to  take  charge  of,  etc.,  neglected, 
abandoned,  etc.,  animals).  I1L  Polar  Wave 
Ice  &  Fuel  Co.  v.  Alton  Branch,  165  111.  315, 
and  Ind.-  Loesch  v.  Koehler,  144  Ind.  278,  35 
L.  R.  A.  682,  41  N.  E.  326,  43  N.  E.  129  (stat- 
ute authorizing  agent  of  humane  society  to 
summarily  kill  animal  neglected,  injured, 
or  diseased  past  recovery,  unconstitutional). 
Me.  King  v.  Hayes,  80  Me.  206,  13  Atl.  882 
(authorizing  humane  agent  to  summarily 
condemn  and  kill,  and  to  conclusively  fix 
value).  Mo.  Lowry  v.  Rainwater,  70  Mo. 
162,  35  Am.  St.  Rep.  420  (summary  dietruc- 
tion  forthwith  of  gaming  device.  Mont. 
Chauvin  v.  Valiton,  8  Mont.  451,  SLR.  A. 
194,  20  Pac.  658  (summary  seizure  and  sale 
of  property  used  in  an  occupation  for  which 
a  license-tax  is  charged).  Neb.  McConnell 
v.  McKillop,  71  Neb.  712.  115  Am.  St.  Rep. 
614,  8  Ann.  Cas.  898,  65  L.  R.  A.  610.  99  N.  W. 
505  (summary  seizure  and  forfeiture,  by 
game  warden,  of  gun  used  by  person  in  vio- 
lation of  game  laws).  Va.  Boggs  v.  Com., 
76  Va.  989  (summary  forfeiture  of  vessel 
used  in  violating  "oyster  law").  W.  Va. 
Woods  v.  Cottrell,  55  W.  Va.  476,  104  Am. 
St.  Rep.  1004,  2  Ann.  Cas.  983,  69  L.  R.  A. 
616,  47  S.  E.  279  (summary  destruction  of 
gambling  apparatus  used  in  violation  of 
laws). 

7.  Same  —  Same  —  Quarantining  sneep  — 
Suaplelon  of  Infection. — The  state  of  Wyo- 
ming has  a  quarantine  statute  relating  to 
the  quarantining  of  sheep,  which  is  in  its 
provisions  very  similar  to  some  of  the  pro- 
visions of  the  above  section,  providing  that 
a  sheep  inspector  may  quarantine  sheep 
affected  or  infected  with  a  contagious  or 
infectious  disease,  or  "supposed  to  be  so 
affected."  The  supreme  court  of  that  state 
oay:  "The  law  is  essentially  of  that  nature, 
that  the  protection  sought  and  the  object  to 
be  attained  must  be  by  a  summary  method; 
the  law  must  act  and  act  quickly  through 
Its  agents,  who  are  clothed  with  certain 
powers  in  the  performance  of  the  duty.  The 
power  can  not  be  used  arbitrarily  nor  op- 
pressively, but  only  in  such  cases  and  in  the 
manner  prescribed  by  statute,  which,  being 
penal  in  its  nature,  must  be  construed 
strictly.  We  doubt  whether  the  legislature 
has  the  power  to  lodge  in  one  man  or  set 
of  men  the  authority   to  deprive  a  man  of 
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his  right  to  the  control  and  custody  of  his 
sheep  because  the  inspector  or  any  one  else 
suspects  that  they  are  infected  with  scab." 
The  court  held,  "upon  principal  and  upon 
authority,"  that  the  summary  decision  of 
the  inspector  upon  the  question  whether  the 
sheep  had  been  exposed  to  disease  was  not 
final;  that  the  question  is  one  for  a  Jury  to 
determine. — Richter  v.  State,  16  Wyo.  497, 
96  Pac.  51. 

As  to  summary  selsmre  and  destruction  of 
gamblins;  device,  see  note  104  Am.  St  Rep. 
1011. 

As  to  validity  of  statute  authorising  sola- 
sire,  etc.,  of  animals  by  humane  officer, 

note  16  L.  R.  A.  (N.  S.)  554. 


As  to  validity  of  starate  permlttlni 
mary  Ulltas;  of  animals  running  at  large* 
other  than  dogs,  see  note  21  L.  R.  A.  (N.  S.) 
699. 

As  to  validity  of  statute  providing;  tmm- 
mary  proceeding*  for  Impounding  and  sell- 
ing animals,  see  note  90  Am.  St.  Rep.  211. 

8.     Same  —  Same  —  Queatlon     academic. 

under  the  present  state  of  the  law  and  the 
wording  of  the  amendment  to  the  above 
statute;  by  the  amendment  of  1921  the  ob- 
jectionable clause  authorizing  "presump- 
tion" without  examination  and  demonstra- 
tion of  the  fact  of  existence  of  the  pest  or 
infirmity  against  which  the  statute  is  aimed, 
has  been  eliminated. — See  Kerr's  Supplement 
to  Cal.  Cyc.  Codes,  1921. 


§23221.    NAMES  OF  INSECTS,  ETC.,  PROMULGATED.     ADVICE  ON 

TREATMENT.    The  state  commissioner  of  horticulture  is  hereby  empowered 

and  directed  from  time  to  time  to  ascertain  and  determine,  and  promulgate  the 

names  and  descriptions  of  insects,  animals  and  diseases  that  may  cause  injury 

to  orchards,  vineyards,  gardens,  fruit  or  nut  bearing  or  ornamental  trees,  vines, 

plants,  nursery  stock,  fruit,  nuts,  vegetables  or  seed,  and  to  ascertain,  and 

advise  the  proper  methods  of  treatment,  disposal  and  disinfection  of  nursery 

stock,  trees,  vines,  plants,  fruit,  nuts,  vegetables  or  seed,  and  the  containers 

thereof  which  may  be  found  to  be  infested  or  infected  with,  or  which  may  hive 

been  exposed  to  infection  or  infestation  by  any  such  insect  or  its  eggs,  larva? 

or  pup®,  or  any  such  animal  or  plant  diseases. 

History:    Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  637.    In  effect  July  27,  1917. 

§  2322 j.  PENALTY.  Any  person,  persons,  firm  or  corporation  violating  any 
of  the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  a  period  not  exceeding  six  months 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  fine  and  imprison- 
ment. 

History:    Enactment  approved  May  17,  1917,  State,  and  Amdts,  1917, 
p.  638.    In  effect  July  27,  1917. 
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CHAPTER  V. 

OTHER  PUBLIC  INSTITUTIONa 

1 2826.  State  agricultural  society. 

f  2327.  University  of  California,  normal  school. 

|  2328.  State  prison. 

§2326.  STATE  AGRICULTURAL  SOCIETY.  The  powers,  duties,  privi- 
leges, and  rights  of  the  California  state  agricultural  society  are  fixed  by  "An 
act  to  incorporate  the  state  agricultural  society,  and  to  appropriate  money  for 
its  support/ '  approved  May  thirteenth,  eighteen  hundred  and  fifty-four,  and 
the  acts  supplemental  thereto,  approved  March  twelfth,  eighteen  hundred  and 
sixty-three,  and  April  thirteenth,  eighteen  hundred  and  sixty-three. 

History:    Enacted  March  12,  1872. 

As  to  college  of  agriculture  la  University  of  California,  see   2   Henning's  General  Laws. 
3d  ed.,  p.  $441,  |  4. 


§  2327.  UNIVERSITY  OF  CALIFORNIA,  NORMAL  SCHOOL.  The  con- 
trol and  management  of  the  University  of  California  and  the  state  normal 
school  are  provided  for  in  title  three,  of  part  three,  of  this  code. 

History:    Enacted  March  12,  1872. 


As  to  state  normal  schools,  see,  ante 
ii 1487-1507. 

As  to  state  normal  school  la  Los  Aageles, 

see  Stats.   1881,  p.  91,   2  Hen  nine's  General 
Laws,  3d  ed.,  p.  2867. 

As  to  state  normal  school  la  northern 
California,  see  Stats.  1887,  p.  60,  2  Henning's 
General  Laws,  Sd  ed.,  p.  2868. 

As  to  state  normal  school  la  Saa  Diego, 

see  Stats.  1897,  p.   14,   2  Henning's  General 
Laws,  Sd  ed.,  p.  2868. 

As    to    Fresno    State    Normal    School,    see 

Stats.    1911,    p.    888,    2    Henning's    General 
Laws,  3d  ed.,  p.  2867. 


As  to  Humboldt  State  Normal  School,  see 

Stats.    1918,    p.    1133,    2    Henning's    General 
Laws,  3d  ed.,  p.  2866. 

As  to  state  normal  school  la  San  Fran- 
cisco, see  Stats.  1899,  p.  177,  2  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  2869. 

As   to   state   normal   school   la    Saa   Jose, 

see  Stats.  1869-70,  p.  787,  2  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  2871. 

As  to  Saata  Barbara  State  Normal  School, 

see   Stats.    1911,  p.   1069,   2  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  2871. 

As  to  University  of  California,  see,  ante, 
98  1385-1477.  2  Henning's  General  Laws,  8d 
ed.,  pp.  8440  et  seq. 


§  2328.    STATE  PRISON.    The  control  and  management  of  the  state  prison 
is  provided  for  in  part  three  of  the  Penal  Code. 

History:     Enacted  March  12,  1872. 


Aa  to  acknowledgment  of  deeds  by  Inmates 
of  prlaoaa,  see  Stats.  1862,  p.  496;  codified 
and  carried  Into  Penal  Code  f  f  672-675. 

Aa  to  the  authority  of  the  state  board  of 
prison  directors  to  purchase  Callforala- 
grown  hemp,  see  Stats.  1901,  p.  515,  2  Hen- 
ning's General  Laws,  3d  ed.,  p.  2331. 

Aa  to  crimes  at  state  prison,  aad  expenses 
and   coats  of  trial  of  escaped  convicts,  see 

Stats.  1880,  p.  42,  1  Henning's  General  Laws, 
3d  ed.,  p.  418. 


As  to  employment  of  paroled  aad  dis- 
charged prisoners,  see  Stats.  1917,  p.  528,  2 
Henning's  General  Laws,  3d  ed.,  p.  2233. 

As  to  employment  of  prisoners  In  the  con- 
struction of  roads  to  state  prisons  at  San 
(tuentla  aad  Folsom,  see  Stats.  1903,  p.  127, 
2  Henning's  General  Laws,  3d  ed.,  p.   2327. 

As  to  erection  aad  government  of  the 
state  prisons*  see  Stats.  1889,  p.  404; 
amended  Stats.  1905,  pp.  520,  724;  codified 
in  1907  and  carried  into  Penal  Code,  If  1572- 
1596. 
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As  to  erection  and  operation  of  rock- 
crashlns;  plant  at  state  prison,  see  Stats. 
1895,  p.  274,  2  Henningf's  General  Laws,  3d 
ed.,  p.   2329. 

As  to  establishment  of  fnnd  for  purchase 
of  jute  to  be  manufactured  at  state  prison 
at  San  Qaenttn,  see  Stats.  1885,  p.  53; 
amended  March  16,  1889,  and  March  8,  1907, 
Stats.  1907,  p.  169,  1  Hennlng's  General  Laws, 
3d  ed.,  p.  1362. 

As  to  fixing-  price  and  conditions  of  sale 
of  Jute  goods,  see  Stats.  1893,  p.  54;  amended 
Stats.  1903,  p.  532,  1  Henninff's  General 
Laws,  3d  ed.,  p.  1360. 

As  to  Folsom  State  Hospital  for  Insane 
Convicts,  see  Stats.  1905,  p.  229,  2  Henning's 
General  Laws,  8d  ed.,  p.  2831. 


As  to  motions  In  cities  of  certain 

see  Stats.  1901,  p.  573,  2  Henningr's  General 
Laws,  3d  ed.,  p.  2326. 

As  to  provisions  for  erection,  at  Folsom 
state  prison,  of  a  building  for  insane  pris- 
oners, see  Stats.  1905,  p.  229,  2  Hennlng's 
General  Laws,  3d  ed.,  p.  2331. 

As  to  regulation  of  employment  of  pris- 
oners In  state  prisons,  and  disposition  of 
product  of  their  skill  and  labor,  see  Stats. 
1911,  p.  71,  2  Hennlng's  General  Laws,  3d 
ed.,  p.  2328. 

As  to  revolving-  fnnd  for  mnnnfaetnrlag 
department  at  San  (fcnentin  prison,  see  Stats. 
1915,  p.  1490,  2  Hennins's  General  Laws,  3d 
ed.,  p.  2329. 
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TITLE  VI. 

PUBLIC  WAYS. 

Chapter  I.  Public  Waters,  II  2348-2608. 

II.  Highways,  |§  2618-2773. 

III.  Toll-Roads,  |§  2779-2832. 

IV.  Toll-Bridges  and  Ferries,  ||  2843-2896. 
Y.  Wharves,  Chutes,  and  Piers,  {§  2906-2921. 

VL    Miscellaneous  Provisions  Belating  to  Public  Ways,  II 2931-2989. 


CHAPTER  L 

PUBLIC  WATEBS. 

Article  L  General  provisions  respecting  public  waters  and  obstructions  therein,  ||  2848-2351. 

IL  Navigation,  |§  2360-2379. 

III.  Floating  lumber,  |§  2389-2393. 

IV.  Wrecks  and  wrecked  property,  §|  2403-2418. 
V.  Pilots  and  pilot  commissioners,  1 1  2429-2447. 

VL  Pilot  regulations  for  San  Francisco,  Mare  Island,  and  Benida,  ft  2457-2470. 

VH.  Pilot  regulations  for  Humboldt  bay  and  bar,  |§  2476-2491. 

VIII.  Port  wardens,  §§  2501-2511. 

IX.  San  Francisco  harbor  and  state  harbor  commissioners,  §§  2520-2554. 

X.  Harbor  commissioners  for  the  port  of  Eureka,  ||  2567-2572. 

XL  Harbor  commissioners  for  the  bay  of  San  Diego,  {§  2575-2608. 


ARTICLE  I. 

GENERAL  PROVISIONS  RESPECTING  PUBLIC  WATEBS  ANI>  OBSTBUCTIONS 

THEBEIN. 

|  2348.  What  waters  are  public  ways. 

|  2349.  Certain  streams  and  waters  declared  navigable,  and  are  public  ways. 

|  2350.  Penalty  for  felling  trees  into  public  waters. 

|  2351.  Napa  creek  declared  navigable.     [Repealed.] 

§  2348.  WHAT  WATERS  ARE  PUBLIC  WAYS.  Navigable  waters  and  all 
streams  of  sufficient  capacity  to  transport  the  products  of  the  country  are  pub- 
lic ways  for  the  purposes  of  navigation  and  of  such  transportation. 

History:    Enacted  March  12,  1872. 

NAVIGABLE  WATERS.  6.  Same — Grantee     takes     subject    to     state 

1.  Erection  of  wharves  materially  obstructing  uses. 

access.  7.  Same — Public  use  devested,  when. 

2.  Navigable  waters  of  straits  of  Oarquinez.  A-  fo   Mdmtm  aCroa.   MTlgable  »tr*«_ 

3.  Regulation   by   state— Power   to   establish      and  .other  water*,  see  Stats.  1881,  p.  76,  1 

seawall.  Henn tag's  General  Laws,  8d  ed.,  p.  276. 


4.  Right  of  public  to  use — Defense  in  action  An  to  bridges  aeroM  navigable  atreans  by 

to  enjoin.  cities  and  counties,  see  Stats.  1897,  p.  21,  1 

5.  Tidal  lands — Sale.  Henning's  General  Laws,  Sd  ed.,  p.  275. 
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As  to  bridges  across  navigable  streams 
between  counties,  see  Stats.  1907,  p.  982,  1 
Henning's  General  Laws,  3d  ed.,  p.  277. 

As  to  bridge  across  Colorado  river  at 
Needles,  see  Stats.  1915,  p.  300,  1  Henning's 
General  Laws,  3d  ed.,  p.  278. 

As  to  drawbridges  across  navigable 
streams,  see  Stats.  1883,  p.  295,  1  Henning's 
General  Laws,  3d  ed.,  p.  275. 

As  to  grants  by  the  state  of  the  lands  be- 
neath navigable  waters  so  as  to  Interfere 
with  commerce,  see  note  36  Am.  St.  Rep. 
336. 

As  to  navigable  streams,  preparing  and 
constructing  bridges  across,  and  other 
waters,  see  Stats.  1897,  p.  21,  1  Henning's 
General  Laws,  3d  ed.,  p.  275. 

As  to  navigable  rivers  separating  conn- 
tics,  ferries  across,  see  Stats.  1903,  p.  156, 
1  Henning's  General  Laws,  3d  ed.,  p.  749. 

As  to  navigable  streams,  provisions  for 
location  of  tow-paths  along,  see  Stats.  1872, 
p.  940,  2  Henningr's  General  Laws,  3d  ed., 
p.  3404. 

As  to  navigable  streams,  obstruction  to, 
a  misdemeanor,  set  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  f  611  and  note. 

As  to  navigable  waters,  prohibition 
against  obstructions  to,  see  Const.  1879,  art. 
XV,  f  2,  1  Henningr's  General  Laws,  3d  ed., 
p.  xcvi. 

As  to  navigable  waters,  right  of  eminent 
domain  to  all  frontages  on,  see  Const.  1879, 
art.  XV,  f  1,  1  Henningr's  General  Laws,  3d 
ed.,  p.  xcvi. 

As  to  relative  rights  of  the  state  and  of 
riparian  owners,  see  note  127  Am.  St.  Rep. 
40. 

As  to  remedies  for  obstruction  of  navi- 
gable waters,  see  note  57  Am.  St.  Rep.  554. 

As  to  riparian  owners  in  respect  of  their 
rights  in  navigable  waters  and  the  lands 
thereunder,  see  note  19  Am.  St  Rep.  226. 

As   to  streams   not  navigable,  improving, 

see,  post,  f  4085. 

As  to  title  to  lands  covered  by  navigable 
water,  see  note  53  Am.  St.  Rep.  289. 

As    to    watercourses    as    boundaries,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {  830  and  note. 

As  to  what  waters  arc  navigable,  see  note 
126  Am.  St.  Rep.  710. 

1.  Erection  of  a  wharf  materially  ob- 
structing access  of  owner  of  land  bounding 
upon  navigable  waters,  will  be  enjoined  as 
nuisance. — Shirley  v.  Bishop,  67  Cal.  643,  546, 
8  Pac.  82;  San  Francisco  Sav.  Union  v.  R.  G. 
R.  Petroleum  Co.,  144  Cal.  184,  189,  T9  Pac. 
823. 

2.  Navigable  waters  of  the  straits  of 
Carqulnes  adjoining  permanent  water  front 
of  city  of  Benicia  are  public  highway,  and 
an  owner  of  land,  the  boundary  of  which 
forms  water  front,  has  vested  right  to  free 
access  of  such  highway  of  which  he  can  not 


be  deprived  without  compensation.— Shirley 
v.  Bishop,  67  Cal.  543,  545,   8  Pac.  02. 

8.  Regulation  by  state — Power  to  estab- 
lish seawall. — The  state  has  power  to  estab- 
lish the  harbor  line,  or  seawall,  in  further- 
ance of  navigation,  and  to  fix  it  at  such  a 
distance  from  the  shore  that  some  of  the 
intervening  lands  lie  so  far  from  the  seawall 
that  they  can  not  be  conveniently  or  prac- 
tically applied  to  any  use  in  aid  of  naviga- 
tion or  of  commerce  between  land  and 
water,  and  that,  having  done  so,  the  public 
easement  over  such  land  is  destroyed,  and 
the  state  may  then  sell  it  to  private  persons 
to  be  filled  in  and  applied  to  other  purposes. 
— Forestier  v.  Johnson,  164  Cal.  24,  127  Pac. 
156. 

4.  Right  of  public  to  use— Defease  Is 
action  to  enjoin, — A  person  against  whom 
an  action  is  begun  to  enjoin  him  from  using 
navigable  water,  or  other  public  way,  may 
defend  by  asserting  his  public  right  to  do 
so.  He  need  not,  In  such  a  case,  show  pri- 
vate injury,  either  to  person  or  property. 
This  is  not  inconsistent  with  the  well-es- 
tablished rule  that  if  such  navigable  water 
or  public  way  Is  obstructed  or  closed,  a 
private  person  can  not  maintain  an  action 
to  remove  the  obstruction  or  open  the  way, 
or  to  recover  damages  thereby  caused  or 
to  enjoin  a  threatened  obstruction,  unless  be 
can  show  such  private  injury. — Forestier  v. 
Johnson,  164  Cal.  24,  127  Pac.  166. 

5.  Tidal  lands— Sale. — Although  the  Po- 
litical Code  authorizing  the  sale  of  tidal 
lands  makes  no  provision  for  the  protec- 
tion or  management  of  navigable  waters, 
nevertheless  the  rights  of  the  public  therein 
will  be  protected  under  section  2,  article 
15,  of  the  constitution,  which  provides  that 
no  one  "claiming  or  possessing  the  frontage 
or  tidal  lands  of  a  harbor,  bay,  inlet  estu- 
ary, or  other  navigable  water  in  this  state 
shall  be  permitted  to  exclude  the  right  of 
way  to  such  water  whenever  it  is  required 
for  any  public  purpose,  nor  to  destroy  or 
obstruct  the  free  navigation  of  such  water, 
on  the  well-settled  rule  of  construction  that 
an  Intent  to  contravene  the  constitution  will 
not  be  imputed  to  the  legislature,  unless  it 
clearly  appears. — Forestier  v.  Johnson,  164 
Cal.  24.  127  Pac.  156. 

6.  Same— -Grantee  takes  subject  to  state 
uses. — Tide  land  situated  on  a  navigable 
bay  is  held  by  the  state  In  trust  for  the 
benefit  of  the  people.  The  right  of  the  state 
is  subject  to  the  public  rights  of  navigation 
and  fishery,  and,  theoretically,  at  least  the 
state  can  make  no  disposition  of  them  preju- 
dicial to  the  right  of  the  public  to  use  them 
for  the  purpose  of  navigation  and  fishery, 
and  whatever  disposition  she  does  make  of 
them,  the  grantee  takes  them  upon  the 
name  terms  upon  which  she  holds  them,  and 
of  course,  subject  to  such  public  rights  of 
navigation  and  fishery. — Santa  Crua  ▼• 
Southern  Pac.  R.  Co.,  163  Cal.  538,  126  Pac 
362. 
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7.    Same  —  Public    use    devested    when* —  purposes  of  navigation,   the  public   use  for 

When  In  preparing  tide  lands  for  the  pur-  navigation,  as  to  that  part,  becomes  devested 

pose  of  navigation,  the  state  finds  it  neces-  or  abandoned,    and    it   becomes   proprietary 

sary  to  make  a  seawall  and  fill  In  the  land  land,  which  the  state  can  dispose  of  to  prt- 

between  it  and  the  open  water  and  thereby,  vate   use. — Santa  Cruz  v.   Southern  Pac.   R. 

or  in  some  other  way  for  the  same  purpose,  Co.,  163  Cal.  638,  126  Pac.  362. 
excludes  some  part  of  such  land  from  use  for 

§  2349.     CERTAIN  STREAMS  AND  WATERS  DECLARED  NAVIGABLE, 
AND  ARE  DECLARED  PUBLIC  WATS.    Certain  streams  and  waters  declared 
navigable  and  are  declared  public  ways:    The  following  streams  and  waters 
are  declared  public  ways :  So  much  of  a  slough  as  lies  between  Simonds  canal 
in  the  town  of  Alviso  and  the  bay  of  San  Francisco ;  all  of  the  Coyote  river 
between  the  bay  of  San  Francisco  and  the  place  where  the  same  is  now  crossed 
by  the  tracks  of  the  Southern  Pacific  railroad  company ;  all  of  the  slough  known 
as  Alviso  slough,  sometimes  called  Steamboat  slough,  lying  between  the  bay 
of  San  Francisco  and  the  place  where  the  same  is  now  crossed  by  the  tracks 
of  the  Southern  Pacific  railroad  company ;  all  of  the  slough  known  as  the  Gua- 
dalupe slough,  and  being  the  outlet  or  mouth  of  the  Guadalupe  river,  lying 
between  San  Francisco  bay  and  its  junction  with  Alviso  slough;  all  of  Devil's 
slough  lying  within  the  corporate  limits  of  the  city  of  San  Jose,  or  of  the  town 
of  Sunnyvale  in  Santa  Clara  county,  and  extending  thence  to  San  Francisco 
bay ;  Petaluma  river,  from  its  mouth  to  the  southerly  line  of  Washington  street, 
in  the  city  of  Petaluma ;  the  Sonoma  river,  between  its  mouth  and  a  point  oppo- 
site Fowler's  hotel  in  the  town  of  San  Luis;  the  Napa  river,  between  its  mouth 
and  a  point  sixty  feet  below  the  westerly  line  of  Laurence  street  in  the  city  of 
Napa ;  the  Suisun  river,  between  its  mouth  and  the  town  of  Suisun  embarcadero ; 
the  Sacramento  river,  between  its  mouth  and  a  point  one  hundred  feet  below 
Reid's  ferry,  in  Shasta  county,  the  Feather  river,  between  its  mouth  and  a 
point  fifty  feet  below  the  bridge  crossing  Feather  river  first  above  the  mouth 
of  the  Yuba  river ;  the  Yuba  river,  betweep  its  mouth  and  a  point  at  the  mouth  ' 
of  the  slough  at  the  foot  of  F  street,  in  the  city  of  Marysville ;  the  San  Joaquin 
river,  between  its  mouth  and  Sycamore  point ;  the  Stockton  slough,  between  its 
mouth  and  the  west  line  of  El  Dorado  street  in  Stockton;  the  Mokelumne 
river,  between  its  mouth  and  the  first  falls;  the  Tuolumne  river,  between  its 
mouth  and  Dickinson's  ferry;  Deer  creek,  between  the  house  of  Peter  Lassen 
and  its  mouth ;  Big  river,  three  miles  from  its  mouth ;  Noyo  river,  three  miles 
from  its  mouth ;  Albion  river,  three  miles  from  its  mouth ;  San  Antonio  creek,  in 
the  county  of  Alameda,  from  its  mouth  to  the  old  embarcadero  of  San  Antonio ; 
the  Arroyo  del  Medo,  in  the  county  of  Santa  Clara,  from  its  mouth  to  the  upper 
line  of  the  town  of  New  Haven ;  Mission  creek,  in  the  county  of  San  Francisco ; 
that  portion  of  Channel  street,  in  the  city  of  San  Francisco,  lying  easterly  of 
the  northeasterly  line  of  Seventh  street,  the  width  thereof  to  be  one  hundred 
forty  feet;  that  certain  creek  running  through  the  tide-land  survey  numbered 
sixty-eight,  and  swamp  and  overflowed  land  survey  numbered  one  hundred  and 
forty-five,  from  its  mouth  to  the  head  of  tide  water  therein ;  San  Leandro  creek, 
from  its  mouth  at  San  Francisco  bay  to  Andrew's  landing;  San  Lorenzo  creek, 
from  its  mouth  at  San  Francisco  bay  to  Robert's  landing;  Johnson's  creek,  from 
its  mouth  at  San  Francisco  bay  to  Simpson's  landing;  the  north  branch  of 
Alameda  creek,  from  its  mouth  to  Eden  landing;  San  Rafael  and  Corte  Madera 
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creeks,  in  Marin  county,  from  their  mouths  as  far  up  as  tidewater  flows  therein; 
the  Neuces  [Nueces],  creek,  from  its  mouth  at  Suisun  bay  to  a  point  one-half 
mile  above  the  warehouse  of  George  P.  Loucks ;  Diablo  creek,  from  its  junction 
with  the  Neuces  [Nueces],  to  a  point  opposite  the  warehouse  of  Frank  Such,  in 
Contra  Costa  county;  the  Arroyo  de  San  Antonio,  or  Keys  creek  in  Marin 
county,  from  its  mouth  at  Tomales  bay  to  the  warehouses  on  the  point  at  Keys 
embarcadero;  all  the  streams  and  sloughs  emptying  into  Elk  river;  and  all  the 
streams  and  sloughs  south  of  Eureka,  in  Humboldt  county,  which  are  now  or  at 
any  time  have  been  used  for  the  purpose  of  floating  logs  or  timber,  and  all  the 
sloughs  south  of  Humboldt  point,  in  said  county,  that  at  high  water  have  a 
depth  of  two  feet  of  water,  and  wide  enough  to  boat  and  admit  a  boat  carrying 
five  tons  or  more  freight ;  Novato  creek,  or  estuary,  in  Marin  county  from  its 
mouth  to  Sweetzer's  landing;  Salinas  river  and  Elkhorn  slough, or  Estero  Viejo, 
in  Monterey  county,  from  its  mouth  as  far  up  as  tide  water  flows ;  First  Napa 
creek,  Second  Napa  creek,  and  Third  Napa  creek,  in  Sonoma  county,  between 
Napa  and  Sonoma  rivers;  Moro  Co  jo  slough,  in  Monterey  county,  from  Salinas 
river  to  tide-water;  Gallinas,  or  Guyanas  slough  or  creek,  in  Marin  county, 
from  its  mouth  to  the  line  of  the  Sonoma  and  Marin  railroad;  Clear  lake,  in 
Lake  county ;  provided,  that  nothing  herein  contained  shall  be  deemed  to  inter- 
fere with  rights  of  owners  and  claimants  of  swamp  or  overflowed  land  around 
the  margin  of  said  Clear  lake  to  reclaim  the  same ;  Newport  bay,  in  the  county 
of  Orange,  and  all  arms  thereof,  the  sloughs  connecting  therewith  in  which  the 
tide  ebbs  and  flows,  including  the  Santa  Ana  river  from  a  point  where  said 
Santa  Ana  river  empties  into  said  bay,  up  to  a  point  where  said  Santa  Ana 
river  is  intersected  by  the  east  boundary  of  section  nineteen,  township  six 
south,  range  ten  west,  San  Bernardino  base  and  meridian. 

[Urgency  measure.]  Sec.  2.  This  act  is  hereby  declared  to  be  an  urgent 
measure  within  the  meaning  of  section  one  of  article  four  of  the  constitution  of 
the  state  of  California,  and  shall  take  effect  immediately.  The  following  is 
a  statement  of  the  facts  constituting  such  urgency :  Section  two  thousand  three 
hundred  and  forty-nine  of  the  Political  Code  of  this  state,  of  which  this  act  is 
amendatory,  now  declares  certain  rivers  and  streams  navigable  in  instances 
where  such  rivers  and  streams  are  not  navigable  in  fact,  thereby  preventing 
the  bridging  of  such  rivers  and  streams  by  county  or  municipal  authority  where 
it  is  necessary  for  the  traveling  public  to  cross  the  same,  which  said  condition 
is  dangerous  to  public  safety,  and  will  be  obviated  by  section  one  of  this  act 

History:  Enacted  March  12,  1872;  amended  March  21,  1885,  Stats, 
and  Amdts.  1884-5,  p.  220;  March  11,  1891,  Stats,  and  Amdts.  1891, 
p.  96;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  594;  March  9,  1909, 
Stats,  and  Amdts.  1909,  p.  448;  amended  June  10,  1913,  Stats,  and 
Amdts.  1913,  p.  538.    In  effect  immediately. 

1.  American  river  declared  unnavigable.  will    lie    to    enjoin    county    of    Sacramento 

2.  Erection  of  dam  across  bed  of  unnavigable       from  constructing  bridge  across   said  river 

stream.  without  a  draw. — Cardwell  v.  County  of  Sac- 

-    XT  .     \  ,       .  .  ,  v  ramento,  79  Cal.  347,  349,  21  Pac.   763. 

3.  Unnavigable  stream  is  not  a  public  way. 

._..,.,  .   ,  . ,  ,  .  2.     Erection    of    dam    across    bed    of   ss- 

4.  Right  to  appropriate  unnavigable  water.  mmwimtMm  .trMim  „  not  an  actlonable  ob. 

5.  South   fork  of   Elk   river  not  a  navigable       struction    nor    purpresture.— People   ex   rel. 

stream.  Ricks    W.    Co.    v.    Elk    River   N.    &    I*   Co., 

1.     American    river    declared    unnavigable        107   Cal.    221,    224,    48   Am.   St    Rep.    125.   40 
by    legislature   by   omitting   it  from   list   of       Pac.   531. 
navigable  waters  in  section,  and  no  action 
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8.     Unmavfflrabte  stream  Is  not  pabllc  way 

and  legislature  can  not  make  it  such  by 
merely  enacting  law  declaring;  it  navigable 
and  so  take  private  property  for  public  use 
-without  compensation. — People  ex  rel.  Ricks 
W.  Co.  v.  Elk  River  M.  &  L.  Co.,  107 
Cal.  221,  223,  48  Am.  81  Rep.  125,  40  Pac 
631. 

4.  Right  to  appropriate  annavia*nble 
water  for  use  of  public  In  behalf  of  which 
right  of  eminent  domain  may  be  invoked, 
and  recognized  right  of  use  to. regulate  and 
control  sale,  removal,  and  distribution  of 
same,  but  not  its  appropriation  without 
compensation  asserted  by  this  section. — Peo- 
ple ex  rel.  Ricks  W.  Co.  v.  Elk  River  M.  ft 


L.  Co.,  107  Cal.  221,  226,  48  Am.  St.  Rep.  125, 
40  Pac.  631. 

5.  South  fork  of  Elk  river  mot  navigable 
stream. — Under  this  section  declaring  navi- 
gable all  streams  emptying  into  Elk  river 
which  are  now  or  at  any  time  have  been 
used  for  purpose  of  floating  logs  or  timber, 
south  fork  of  Elk  river  is  not  navigable,  It 
being  a  small  stream  Insufficient  to  float 
single  saw  logs  except  during  extreme  win- 
ter freshets  and  with  aid  of  dams  to  in- 
crease flow  of  stream,  which  use  has  been 
found  impracticable  and  abandoned. — Peo- 
ple ex  rel.  Ricks  W.  Co.  v.  Elk  River  M.  A 
L.  Co.,  107  Cal.  221,  224,  48  Am.  St  Rep.  126, 
40   Pac.   631. 


§2360.    PENALTY   FOR   FELLING  TREES   INTO   PUBLIC   WATERS. 

Whoever  cuts  or  causes  to  be  cut  down  any  tree  so  thftt  it  falls  into  any  stream 

or  other  waters  declared  by  statute  to  be  a  public  highway,  and  does  not  remove 

it  therefrom  within  twenty-four  hours  thereafter,  is  liable  to  a  penalty  of  five 

dollars  for  each  tree. 

History:    Enacted  March  12,  1872. 

§  2361.    NAPA  GREEK  DECLARED  NAVIGABLE.  [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  26,  1878,  Code 
Amdts.  1877-8,  p.  45;  repealed  March  18,  1907,  Stats,  and  Amdts,  1907, 
p.  596,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  143.  ! 


ARTICLE  II. 

NAVIGATION. 

|  2360.  Steamers  meeting. 

I  2361.  Landing  and  receiving  passengers  by  small  boat. 

|  2362.  Lines  used  for  landing  not  to  be  drawn  by  machinery. 

{  2363.  The  engine  to  be  stopped. 

§  2364.  Boats,  oars,  and  signals. 

|  2365.  Steamers  overtaking. 

|  2366.  Steamers  to  carry  signals  at  night. 

t  2367.  Penalties,  what  amount. 

|  2368.  Vessels  at  anchor  to  show  lights. 

t  2369.  No  recovery  for  collision  in  case  of  neglect. 

|  2370.  Bafts  on  the  Sacramento  and  San  Joaquin  riven. 

§  2371.  Vessels  to  carry  what  boats. 

t  2372.  Penalty,  what  amount. 

|  2373.  Racing,  penalty  for. 

§2374.  Steamboats  to  wear  spark-catchers. 

|  2375.  Inspectors  to  supervise  and  direct  spark-catchers. 

|  2376.  Compensation  of  inspectors. 

t  2377.  Neglect  of  duty,  and  penalty  therefor. 

§  2378.  Owner  liable  for  master's  or  engineer's  penalties. 

|  2379.  Penalties,  how  recovered. 

§  2360.    STEAMERS  MEETING.    When  steamers  meet  each  must  turn  to 
the  right,  so  as  to  pass  without  interference. 

History:    Enacted  March  12,  1872. 
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As    to   actions   agalast   iteamera,   Teiieli,  As  to  rales  off  navlflpstion,  coIUsloas,  etc^ 

and  boats,  see  Kerr's  Cyc.  Code  Civ.  Proa,  see  Kerr's  Cyc  Civ.  Code,  2d  ed..  II  9 7 0-9 71 
2d  ed.,  SS  813-827  and  notes.  and  notes. 

§  2361.    LANDING  AND  RECEIVING  PASSENGERS  BY  SMALL  BOAT. 

When  a  passenger  is  to  be  landed  from  a  steamer  by  means  of  a  small  boat,  he 
must  not  be  suffered  to  get  into  it  until  it  is  completely  afloat  and  wholly  dis- 
engaged from  the  steamer,  except  by  the  painter. 

History:    Enacted  March  12,  1872. 

§  2362.  LINES  USED  FOB  LANDING  NOT  TO  BE  DRAWN  BY  MACHIN- 
ERY. No  line  used  for  the  purpose  of  landing  or  receiving  passengers  must 
be  attached  in  any  way  to  the  machinery  of  any  steamer,  nor  must  the  small 
boat  used  for  such  purpose  be  hauled  in  by  means  of  such  machinery. 

History:    Enacted  March  12,  1872. 

§  2363.  THE  ENGINE  TO  BE  STOPPED.  During  the  landing  and  receiving 
of  a  passenger,  and  the  going  and  returning  of  the  small  boat  for  the  purpose, 
the  engine  must  be  stopped,  and  must  not  be  put  in  motion,  except  to  give 
sufficient  force  to  keep  the  steamer  in  a  proper  direction  and  safe  position. 

History:    Enacted  March  12,  1872. 

§  2364.  BOATS,  OARS,  AND  SIGNALS.  In  every  small  boat  there  must  be 
kept  a  good  and  suitable  pair  of  oars ;  and  in  the  night-time  a  signal,  by  means 
of  a  horn  or  trumpet,  must  be  given  to  the  steamer  from  the  small  boat,  when 
having  landed  or  received  its  passengers,  it  is  ready  to  leave  the  shore. 

History:    Enacted  March  12,  1872. 

§  2365.  STEAMERS  OVERTAKING.  A  steamer  going  in  the  same  direction 
with  another  steamer  ahead  of  it  must  not  approach  or  pass  the  other  within  the 
distance  of  ten  yards;  and  the  steamer  ahead  must  not  be  so  navigated  as 
unnecessarily  to  bring  it  within  ten  yards  of  the  steamer  following. 

History:     Enacted  March  12,  1872. 

§2366.  STEAMERS  TO  GARRY  SIGNALS  AT  NIGHT.  When  any  steamer 
is  running  in  the  night-time  her  master  must  cause  her  to  carry  two  conspicuous 
lights;  one  exposed  near  her  bow  and  the  other  near  her  stern;  the  latter  must 
be  at  least  twenty  feet  above  her  deck. 

History:    Enacted  March  12,  1872. 

§  2367.  PENALTIES,  WHAT  AMOUNT.  Every  master  or  other  person  in 
charge  who  violates  any  of  the  provisions  of  the  preceding  seven  sections,  incurs 
a  penalty  of  two  hundred  and  fifty  dollars  for  each  offense. 

History:    Enacted  March  12,  1872. 

§2368.    VESSELS  AT  ANCHOR  TO  SHOW  LIGHTS.    When  any  vessel  is 

at  anchor  in  the  night-time  in  any  of  the  harbors  or  ports  within  the  jurisdic- 
tion of  this  state,  the  master  or  other  person  at  the  time  in  the  charge  of  the 
vessel  must  cause  a  conspicuous  light  [to  be]  shown  in  her  rigging  at  least 
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twenty  feet  above  her  deck,  and  another  light  from  her  taffrail,  under  penalty 
of  fifty  dollars  for  every  neglect. 

History:    Enacted  March  12,  1872. 

§2369.    NO   RECOVERY   FOR   COLLISION   IN   CASE   OF   NEGLECT. 

Neither  the  master  [n]  or  owner  of  any  vessel  can  recover  damages  for  injuries 
to  the  same  or  to  himself  by  a  collision  growing  out  of  a  non-compliance  upon 
its  part  with  the  provisions  of  the  preceding  six  sections. 

History:    Enacted  March  12,  1872. 
Am  to  collision*,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  If  970-978  and  notes. 

§  2370.    RAFTS  ON  THE  SACRAMENTO  AND  SAN  JOAQUIN  RIVERS. 

Every  raft  of  timber  floated  on  the  Sacramento  or  San  Joaquin  rivers  at  night 
must  show  two  red  lights,  one  at  each  end,  and  at  least  ten  feet  above  the  upper 
logs  or  plank  of  such  raft,  under  penalty  of  fifty  dollars  for  every  neglect. 

History:    Enacted  March  12,  1872. 

§  2371.  VESSELS  TO  CARRY  WHAT  BOATS.  Every  vessel  propelled  by 
steam,  navigating  any  waters  of  this  state  and  carrying  passengers,  must  be 
provided  with  boats  as  follows : 

1.  If  of  five  hundred  tons  measurement,  one  first-class  lifeboat;  one  row- 
boat,  twenty-five  feet  long  by  seven  wide,  capable  of  carrying  fifty  persons 
each ;  and  at  least  one  other  good  rowboat ; 

2.  If  of  two  hundred  and  fifty  and  less  than  five  hundred  tons  measurement, 
at  least  two  ordinary  rowboats ; 

3.  If  of  less  than  two  hundred  and  fifty  tons  burden,  at  least  one  small  row- 
boat. 

All  which  boats  must  be  attached  in  such  manner  that  they  can  be  launched 
at  any  time  for  immediate  use. 

History:    Enacted  March  12,  1872. 

§  2372.  PENALTY,  WHAT  AMOUNT.  The  master  and  owners,  and  each 
of  them,  of  any  vessel  not  provided  with  boats  as  required  in  the  preceding  sec- 
tion, are  subject  to  a  penalty  of  not  exceeding  two  hundred  and  fifty  dollars. 

History:    Enacted  March  12,  1872. 

§  2373.  RACING,  PENALTY  FOR.  If  the  master  or  other  person  in  charge 
of  a  steamer  navigating  any  of  the  waters  of  this  state  and  used  for  the  con- 
veyance of  passengers,  or  if  the  engineer  or  other  person  in  charge  of  the  boiler 
or  other  apparatus  for  the  generation  of  steam  does,  for  the  purpose  of  increas- 
ing speed  or  excelling  any  other  vessel  in  speed,  suffer  to  be  created  an  undue 
or  an  unsafe  quantity  of  steam,  he  is  subject  to  a  penalty  of  five  hundred 

dollars. 

History:    Enacted  March  12,  1872. 

§  2374.  STEAMBOATS  TO  WEAR  SPARK-CATCHERS.  All  high-pressure 
steamboats  navigating  the  Sacramento  and  San  Joaquin  rivers,  or  any  of  their 
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tributaries  above  the  mouth  of  the  San  Joaquin  river  or  the  city  of  Sacramento, 

must  have  securely  attached  to  their  chimneys  metal  bonnets  or  spark-catchers. 

History:     Enacted  March  12,  1872,  founded  upon  $  1  Act  March  31, 
1857,  Stats.  1857,  p.  149. 

§  2375.   INSPECTORS  TO  SUPERVISE  AND  DIRECT  SPARK-CATCHERS. 

All  such  bonnets  or  spark-catchers  must  be  constructed  under  the  direction  and 

supervision  of  the  United  States  inspectors  of  steamboats  for  the  district  of 

San  Francisco. 

History:     Enacted  March  12,  1872,  founded  upon  §2  Act  March  81, 
1857,  Stats.  1857,  p.  149. 

§  2376.  COMPENSATION  OF  INSPECTORS.  For  each  bonnet  or  spark- 
catcher  worn  by  any  steamboat  inspected  or  constructed  under  the  direction  of 
and  certified  to  by  the  inspector,  he  may  receive  from  the  owner  thereof  ten 
dollars  as  a  compensation  for  his  services  for  such  direction,  supervision,  or 
inspection  and  certificate. 

History:     Enacted  March  12,  1872,  founded  upon  8  4  Act  March  81, 
1857,  Stats.  1857,  p.  149. 

§2377.  NEGLECT  OF  DUTY,  AND  PENALTY  THEREFOR.  Every  owner 
or  master  who  navigates  a  steamboat  without  bonnets  or  spark-catchers  in- 
spected and  attached  as  required  by  the  preceding  three  sections,  is  subject  to 
a  penalty  of  twenty  dollars  for  each  day  he  navigates  his  boat  without  the  same. 
The  owner  of  such  boat  is  further  liable  for  all  damage  done  by  reason  of  such 

neglect. 

History:    Enacted  March  12,  1872,  founded  upon  |  5  Act  March  31, 
1857,  Stats.  1857,  p.  150. 

§2378.  OWNER  LIABLE  FOR  MASTER'S  OR  ENGINEER'S  PENAL- 
TIES. The  owners  of  every  steamboat  are  responsible  for  the  good  conduct  of 
the  master  or  other  person  in  charge  employed  by  them,  and  they  are  jointly 
and  severally  liable  for  any  penalty  incurred  by  the  master,  engineer,  or  other 
person  in  charge,  which  can  not  be  collected  from  him  by  due  course  of  law,  as 
if  they  were  his  sureties. 

History:     Enacted  March  12,  1872,.  founded  upon  81  5,6  Act  March 
81,  1857,  Stats.  1857,  p.  150. 

§  2379.  PENALTIES,  HOW  RECOVERED.  The  penalties  given  by  this 
article  may  be  recovered  by  the  district  attorney  of  any  county  bordering  on 
the  water  where  the  offense  was  committed  or  the  penalty  incurred,  to  whom 
notice  is  first  given,  and  when  recovered  are  to  be  equally  divided  between  the 
common-school  and  indigent-sick  fund  of  the  county  whose  district  attorney 
recovers  the  same.  Any  judgment  recovered  hereunder  is  a  lien  on  the  vessel 
against  whose  owners  or  master  it  is  recovered. 

History:    Enacted  March  12,  1872,  founded  upon  81  6,  7,  8  Act  March 

31,  1857,  State.  1857,  p.  150. 
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ARTICLE  m. 

FLOATING  LUMBER 

|  2389.  Definition  of  lumber. 

I  2390.  Owner  may  reclaim  lumber. 

1 2391.  If  not  taken  away  to  be  turned  over  to  sheriff. 

1 2392.  Application  of  proceeds  when  sold. 
5  2393.  Subsequent  disposition  of  proceeds. 


§2389.    DEFINITION  OF  LUMBER.    The  word  " lumber"  is  used  in  this 

article  to  designate  all  timber,  whether  in  logs,  boards,  planks,  or  beams,  and 

whether  in  rafts  or  otherwise,  but  does  not  include  the  sort  of  wood  commonly 

called  driftwood. 

History:    Enacted  March  12,  1872. 

§  2390.  OWNEE  HAY  RECLAIM  LUMBER.  Whenever  any  lumber  drifts 
upon  any  island  in  any  of  the  waters  of  this  state,  or  upon  the  bank  of  any  such 
waters,  the  owner  of  the  lumber  may  remove  it  on  payment  or  tendering  to  the 
owner  or  occupant  of  the  land  the  amount  of  the  damages  which  he  has  sus- 
tained by  reason  thereof,  and  which  may  accrue  in  its  removal ;  and  if  the  par- 
ties can  not  agree  as  to  the  amount  of  such  damages,  either  party  may  have  the 
same  appraised  by  two  disinterested  citizens  of  the  county,  who  may  hear 
proofs  and  determine  the  same  at  the  expense  of  the  owner  of  the  lumber. 

History:     Enacted  March  12,  1872. 


RECLAIMING  LUMBEB. 

1.  Action  of  replevin — Proof  required  in. 

2.  Action  prescribed  hardly  affords  sufficient 

protection. 

1.     Action  of  replevin-— Proof  require*.— 

In  an  action  of  replevin  for  lumber  drifted 
on  land  of  another,  it  is  not  duty  of  plain- 
tiff to  prove  that  defendant  did  not  suffer 
any  damage,  but  he  may  simply  show  that 
lumber  is  his,  that  it  is  In  possession  of  de- 
fendant, and  that  latter  has  refused  to  de- 


liver it  on  demand. — Flanders  v.  Locke,  53 
Cal.  21,  22. 

2.  Action  prescribed  hardly  afford*  ■■ 
efficient  protection  to  him  who  has  not  been 
consulted  in  selection  of  arbitrators,  inas- 
much as  provision  in  this  section,  that  if 
parties  can  not  agree  as  to  amount  of  such 
damages  either  party  may  have  same  ap- 
praised by  two  disinterested  citizens,  etc.. 
gives  to  the  most  active  of  parties  exclusive 
privilege  of  determining  their  disinterested 
character. — Flanders  v.  Locke,  53  Cal.  21,  23. 


§2391.    IF  NOT  TAKEN  AWAY  TO  BE  TURNED  OVER  TO  SHERIFF.    If 

the  owner  of  such  lumber  does  not,  within  three  months  from  the  time  it  was 

so  drifted,  take  the  same  away,  the  owner  or  occupant  of  the  land  must  deliver 

a  bill  of  his  charges  and  appraisement  of  damages,  together  with  the  lumber,  to 

the  sheriff  of  the  county,  and  thereafter  the  sheriff  must  dispose  of  the  same  as 

is  required  by  article  four  of  this  chapter  with  regard  to  wrecked  perishable 

property. 

History:    Enacted  March  12,  1872. 

§  2392.  APPLICATION  OF  PROCEEDS  WHEN  SOLD.  When  sold,  the 
proceeds  of  the  lumber  must  be  applied,  first,  to  the  payment  of  the  charges  of 
sale,  and  in  liquidation  of  the  expenses  and  damages  awarded  to  the  person 
entitled  thereto ;  and  the  residue  must  be  paid  to  the  county  treasurer,  to  be  by 
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him  paid  over  to  the  owner,  or  his  representatives  or  assigns,  on  the  production 

of  satisfactory  proof  of  ownership  to  the  judge  of  the  superior  court  of  the 

county,  and  on  his  order  therefor,  made  within  one  year  after  its  receipt. 

History:     Enacted  March  12,   1872;    amended  April  3,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  21. 

§  2393.    SUBSEQUENT  DISPOSITION  OF  PROCEEDS.    The  rejection  by 

the  judge  of  any  claimant's  right  to  such  proceeds  is  conclusive,  unless  within 

six  months  thereafter  he  commences  action  therefor.    In  case  no  claim  is  made 

or  sustained  to  such  proceeds,  the  same  must,  by  the  county  treasurer,  be  placed 

in  the  common-school  fund  of  the  county. 

History:     Enacted  March  12,  1872;   amended  April  3,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  21. 


ARTICLE  W. 

"WRECKS  AND  WRECKED  PROPERTY. 

* 

|  2403.  Duties  of  officers  and  citizens. 

t  2404.  Officers,  etc.,  entitled  to  salvage. 

t  2405.  Owners  of  wrecked  property  may  reclaim  it, 

|  2406.  Sheriff  to  keep  possession  until  owner  found. 

§  2407.  Perishable  property. 

|  2408.  Order  for  surrender  to  claimant. 

t  2409.  Claimant  to  first  give  bond. 

t  2410.  Action  on  bond. 

|  2411.  Owner  may  sue,  although  claim  rejected. 

t  2412.  Salvage  to  be  stated  in  writing. 

§  2413.  Proceedings  to  settle  disputed  claims  to  salvage. 

S  2414.  Costs  of  contest. 

t  2415.  Wrecked  property  not  claimed  to  be  sold. 

t  2416.  Notice  of  sale. 

|  2417.  Notice  of  wrecked  property. 

|  2418.  Expense  of  notice. 

§2403.  DUTIES  OF  OFFICERS  AND  CITIZENS.  The  sheriff  in  each 
county  must  give  all  possible  aid  and  assistance  to  vessels  stranded  on  its  coast, 
and  to  the  persons  on  board  the  same,  and  exert  himself  to  save  and  preserve 
such  persons,  vessels  and  their  cargoes,  and  all  goods  and  merchandise  which 
may  be  cast,  by  the  sea  upon  the  land,  and  to  this  end  may  employ  as  many 
persons  as  he  may  think  proper.  All  citizens  must  aid  the  sheriff  when  required. 

History:    Enacted  March  12,  1872. 


A*  to  master,  when  be  may  abandon  ship.  As  to  rights  of  persons  other  than  nmsten 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {  2040  and       or  mariners  to  salvage,  see  Kerr's  Cyc.  Civ. 
note.  Code,  2d  ed.,  f  2079. 

As    to    property    wrecked,     distinguished  As  to  rights  of  seamen  disabled,  see  Kerr'i 

from  property  lost  and  unclaimed,  see,  post,       Cyc.  Civ.  Code,  2d  ed.,  f  2060. 
IS  3136-3157.  As   to   rights   of   seamen   to    salvage,  •«• 

As  to  right  of  marine  Insurer  to  whatever       Kerr'8  Cyc-  Chr-  Code'  2d  ed-  *  2052- 
may    remain    after    payment    for    loss,    see  As  to  right  of  seamen  to  wages  np  to  time 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  2725  and  note.       of  loss  or  wreck,  see  Kerr's  Cyc.  Civ.  Cod«, 

2d  ed.,  §{  205S,  2059  and  note. 
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§2404.  OFFICERS,  ETC.,  ENTITLED  TO  SALVAGE.  Sheriffs  and  all 
persons  employed  by  them,  or  aiding  in  the  recovery  and  preservation  of 
wrecked  property,  are  entitled  to  a  reasonable  allowance  as  salvage  for  their 
services,  and  to  all  expenses  incurred  by  them  in  the  performance  of  such  serv- 
ices, out  of  the  property  saved ;  and  the  officer  having  the  custody  of  such  prop- 
erty must  detain  it  until  the  same  are  paid  or  tendered. 

[Salvage  not  to  exceed  half  value  of  property  saved.]  But  the  whole  salvage 
claimed  must  not  exceed  one-half  of  the  value  of  the  property  or  proceeds  on 
which  it  is  charged;  and  every  agreement,  order,  or  adjustment  allowing  a 
greater  salvage  is  void,  unless  ordered  and  allowed  by  the  county  judge. 

History:    Enacted  March  12,  1872. 

§2405.    OWNERS    OF    WRECKED    PROPERTY    HAY    RECLAIM    IT. 

Wrecked  property  may  be  kept  or  reclaimed,  at  the  time  of  the  wreck,  by  the 
owner,  consignee,  or  other  person  entitled  to  the  possession ;  but  if  any  person 
has  a  just  claim  for  salvage  and  necessary  expenses  incurred  in  saving  it,  he 
must  be  paid  before  the  property  is  reclaimed. 

History:    Enacted  March  12,  1872. 


A»  to  doty  of  Under  of  property  1b  sen-  As  to  unlawful  taking*  or  retaining* 

eral,  see  Kerr's  Cyc.  Civ.  Code,  2d  etJL,  ||  1864  session  of  wrecked  property*  a  misdemeanor, 
et  seq.  and  notes,  and  fi  3126  post  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  {  646. 

As  to  punishment  for  detaining*  wrecked 
property  after  payment  of  salvage,  see 
Kerr's  Cyc.  Pen.  Code,  2d  ed.y  fi  644. 

§2406.    SHERIFF  TO  KEEP  POSSESSION  UNTIL  OWNER  FOUND.    The 

sheriff  of  every  county  in  which  any  Wrecked  property  is  found,  when  no  owner 
or  other  person  entitled  to  possession  appears,  must  take  possession  of  it  in  the 
name  of  the  people,  cause  the  value  thereof  to  be  appraised  by  disinterested  per- 
sons, and  keep  it  in  some  safe  place  to  answer  the  owner's  claims. 

History:    Enacted  March  12,  1872. 

§2407.  PERISHABLE  PROPERTY.  If  it  is  in  a  perishable  state,  the 
sheriff  must  apply  to  the  judge  of  the  superior  court,  upon  a  verified  petition, 
for  an  order  authorizing  him  to  sell  it.  If  the  judge  is  satisfied  that  a  sale  of 
the  property  would  be  beneficial  to  the  parties  interested,  he  must  make  the 
order  applied  for,  and  the  property  must  then  be  sold  at  public  auction,  at  the 
time  and  in  the  manner  specified  in  the  order ;  and  the  proceeds,  deducting  the 
expenses  of  sale,  as  the  same  is  settled  and  allowed  by  such  judge,  must  be 
paid  to  the  treasurer  of  the  county. 

■ 

History:     Enacted  March  12,  1872;   amended  April  3,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  21. 

§2408.  ORDER  FOB  SURRENDER  TO  CLAIMANT.  If,  within  a  year 
after  the  finding,  any  person  claims  the  property,  or  its  proceeds,  and  establishes 
his  claim  by  evidence  satisfactory  to  the  judge  of  the  superior  court,  such 
judge  must  make  an  order  directing  the  officer  in  whose  possession  the  prop- 
erty or  its  proceeds  may  be,  to  deliver  the  same  to  the  claimant,  upon  the  pay- 
ment of  a  reasonable  salvage  and  the  necessary  expenses  of  preservation. 

History:     Enacted  March  12,  1872;   amended  April  3,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  22. 
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§  2409.  CLAIMANT  TO  FIRST  GIVE  BOND.  Before  making  the  order, 
the  judge  must  require  from  the  claimant  a  bond  to  the  people,  with  one  or 
more  sufficient  sureties,  to  be  approved  by  the  judge  and  filed  with  the  county 
clerk,  in  a  penalty  double  the  value  of  the  property  or  proceeds,  conditioned  for 
the  payment  of  all  damages  that  may  be  recovered  against  such  claimant  or  his 
representatives,  within  three  years  after  its  date,  by  any  person  establishing 
title  to  the  property  or  proceeds. 

History:    Enacted  March  12,  1872. 

§  2410.    ACTION  ON  BOND.    If  the  bond  becomes  forfeited,  the  judge  of 

the  superior  court,  upon  the  application,  supported  by  proof  of  the  person 

entitled  to  the  benefit  of  it,  must  make  an  order  for  its  prosecution  for  such 

person's  benefit,  and  at  his  risk  and  expense. 

History:     Enacted  March  12,  1872;   amended  April  8,  1880,  Code 
Amdto.  1880  (Pol.  C.  pt.),  p.  22. 

§2411.  OWNER  HAY  SUE,  ALTHOUGH  CLAIM  REJECTED.  The  rejec- 
tion by  the  judge  of  any  claim  does  not  preclude  the  claimant  from  maintain- 
ing an  action  for  the  recovery  of  such  property  or  its  proceeds  against  the 
officer.  If  the  plaintiff  in  any  such  action  prevails,  there  must  be  dedncted 
from  the  damages,  in  addition  to  salvage  and  expenses,  all  the  defendant's 

costs. 

History:    Enacted  March  12,  1872. 

§2412.  SALVAGE  TO  BE  STATED  IN  WRITING.  Every  officer  to  whom 
an  order  for  the  delivery  of  wrecked  property  or  the  payment  of  its  proceeds 
is  directed,  must  present  to  the  claimant  exhibiting  it  a  written  statement  of 
the  claims  for  salvage  and  expenses.  If  the  claimant  refuses  to  allow  such 
amount,  it  must  be  adjusted  as  hereinafter  provided. 

History:    Enacted  March  12,  1872. 

§  2413.    PROCEEDINGS  TO  SETTLE  DISPUTED  CLAIMS  TO  SALVAGE, 

If,  in  any  case,  the  amount  of  salvage  and  expenses  are  not  settled  by  agree- 
ment, the  superior  court  of  the  county,  on  the  application  of  the  owner  or  con- 
signee of  the  property,  or  the  master  or  supercargo  having  charge  thereof  at 
the  time  of  the  wreck,  or  of  a  claimant  having  an  order  therefor,  or  of  a  person 
claiming  salvage  or  expenses,  must  determine  the  same  in  a  summary  way,  either 
by  itself  hearing  the  allegations  and  proofs  of  the  party,  or  by  referring  the 
questions  to  three  disinterested  freeholders  of  the  county,  who  must  have  the 
same  powers  and  must  proceed  in  the  same  manner  as  referees  in  civil  actions, 
and  whose  decisions  as  to  the  whole  amount,  and  as  to  the  sums  to  be  paid  to 
each  person  interested,  must  be  entered  as  the  judgment  of  the  court. 

History:     Enacted  March  12,   1872;    amended  April  3,   1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  22. 

As  to  referees  In  civil  actions,  see  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed„  $|  638-645  and 
notes. 

§  2414.  COSTS  OF  CONTEST.  The  fees  and  expenses  of  the  contest  must 
be  paid  by  the  person  upon  whose  application  it  was  had,  and  are  a  charge  on> 
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the  property  saved.    Each  referee  is  entitled  to  such  per  diem  and  expenses  as 
the  county  judge  may  deem  just. 

History:    Enacted  March  12,  1872. 


§2415.    WRECKED   PROPERTY   NOT   CLAIMED   TO   BE   SOLD.     If, 

within  a  year  fefter  saving  wrecked  property,  no  claimant  of  the  property  or  its 

proceeds  appears,  or,  if  within  three  months  after  a  claim,  the  salvage  and 

expenses  have  not  been  paid,  or  a  suit  for  the  recovery  of  the  property  or  its 

proceeds  has  not  been  commenced,  the  officer  in  whose  custody  it  may  be  must 

sell  it  at  public  auction,  if  not  already  sold,  and  pay  the  proceeds  of  such  sale, 

deducting  salvage  and  expenses,  into  the  treasury  of  this  state,  for  the  benefit 

of  the  parties  interested ;  but  in  no  case  must  any  deduction  of  salvage  and 

expenses  be  made,  unless  the  amount  has  been  determined  by  the  superior  court 

of  the  county,  a  copy  of  whose  order,  and  of  the  evidence  in  support  thereof, 

must  be  transmitted  by  the  judge  to  the  controller.    If  any  money  paid  to  a 

county  treasurer,  under  section  twenty-four  hundred  and  seven,  remains  in  his 

hands  more  than  a  year  after  it  has  been  paid  to  him,  the  same  must  be  paid  into 

the  state  treasury. 

History:     Enacted  March  12,  1872;   amended  April  8,  1880,  Code 
Amdts.  1880  (PoL  0.  pt),  p.  22. 

§  2416.  NOTICE  OF  SALE.  Public  notice  of  every  sale  of  wrecked  prop- 
erty under  the  provisions  of  this  chapter  must  be  published  by  the  officer  mak- 
ing the  sale  for  at  least  two  weeks  in  succession  in  one  or  more  newspapers 
printed  in  the  county,  or  if  none  is  printed  therein,  then  by  written  or  printed 
notices  in  three  of  the  most  public  places  in  such  county,  posted  up  at  least 
fifteen  days  previous  to  such  sale.  Every  notice  must  state  the  time  and  place 
of  the  sale  and  contain  a  particular  description  of  the  property  to  be  sold. 

History:    Enacted  March  12,  1872. 

As  to  power  of  master  to  sell  ship  whei       broken  op,  see  Kerr's  Cyo.  Civ.  Code,  2d  ed., 
seriously     Injured     or     voyage     otherwise       S  2378  and  note. 

§2417.  NOTICE  OF  WRECKED  PROPERTY.  Every  sheriff  into  whose 
possession  any  wrecked  property  comes  must  immediately  thereafter  publish, 
for  at  least  two  weeks  in  succession,  in  one  or  more  of  the  newspapers  printed 
in  this  state,  a  notice  directed  to  all  parties  interested,  giving  a  minute  descrip- 
tion of  the  property,  and  of  every  bale,  box,  case,  piece,  or  parcel  thereof,  and 
of  the  marks,  brands,  letters,  and  figures  on  each,  and  stating  where  the  same 
then  is,  and  its  actual  condition,  and  the  name,  if  known,  of  the  vessel  from 
which  it  came,  her  master  and  supercargo,  and  the  place  where  such  vessel 
then  is,  and  her  actual  condition. 

History:    Enacted  March  12,  1872. 


As    to     oVfndns;    marks     upon     property  As    to    master's    power   to    sell    cargo.    If 

wrecked,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,       voyage  broken  op,  see  Kerr's  Cyc.  Civ.  Code, 
H  355,  866.  2d  ed.,  {  2379  and  note. 

§  2418.    EXPENSE  OF  NOTICE.    The  expense  of  publishing  notices  under 
the  provisions  of  this  chapter  is  a  charge  upon  the  property  or  proceeds  to 

which  it  relates. 

History:    Enacted  March  12,  1872. 
Pol.  C.— 52  wx 
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ABTICLE  V. 

PILOTS  AND  PILOT  COMMISSIONERS. 

§  2429.  Qualifications  of  pilots. 

§  2430.  Commissions  and  license. 

|  2431.  Pilots  to  take  official  oath  and  give  bond. 

§  2432.  Vessel,  owner,  etc.,  liable  for  pilotage. 

§  2433.  Owners  to  compensate  pilots  for  losses. 

§  2434.  Pilot  to  show  commission  or  license,  when. 

§  2435.  Pilots  carried  to  sea  or  detained. 

{  2436.  Pilots  for  ports  other  than  San  Francisco,  Mare  Island,  Benieia,  and  Humboldt  bay. 

§  2437.  Further  duties  of  pilots. 

§  2438.  Violating  regulations. 

|  2439.  Piloting  vessels  without  license. 

§  2440.  Pilot  commissioners  for  San  Francisco,  Mare  Island,  and  Benieia,  how  appointed. 

§  2441.  Pilot  commissioners  for  Humboldt  bay  and  bar,  how  appointed* 

$  2442.  Term  of  office. 

§  2443.  Boards  to  organize,  and  meetings* 

§  2444.  Powers  of  president. 

§  2445.  Powers  of  the  boards. 

§  2446.  Secretaries  of  boards,  and  records. 

$  2447.  Not  to  be  interested  in  pilot  boats. 

§  2429.    QUALIFICATIONS  OF  PILOTS.    No  person  must  be  appointed  a 

pilot  unless  he  is  an  American  citizen,  over  the  age  of  twenty-one  years,  with  a 

practical  knowledge  of  the  management  of  sailing  vessels  and  steamboats,  and 

of  the  tides,  soundings,  bearings,  and  distances  of  the  several  shoals,  bars,  rocks, 

points  of  land,  lighthouses,  and  fog  signals  of  the  ports  and  harbors  for  which 

he  is  appointed,  of  good  moral  character,  and  temperate,  with  the  skill  and 

ability  necessary  to  discharge  the  duties  of  pilot. 

History:  Enacted  March  12,  1872,  founded  upon  Act  January  8, 
1850  (Stats.  I860,  p.  46),  as  amended  by  8  8  Act  March  22,  1870,  Stats. 
1869-70,  p.  346. 

§2430.  COMMISSIONS  AND  LICENSE.  Pilots  appointed  by  commis- 
sioners must  be  carefully  examined  as  to  their  qualifications,  and  if  found  to 
be  qualified  and  worthy,  must  receive  license  as  pilots  for  the  term  of  twelve 
months,  which  license  shall  be  thereafter  annually  renewed  until  the  commis- 
sioners have  good  cause  to  withhold  such  renewal;  and  whenever  the  commis- 
sioners deem  they  have  such  cause,  or  intend  for  any  reason  to  withhold  such 
renewal,  the  secretary  of  the  board  of  commissioners  shall  serve  notice,  in 
writing,  on  such  pilot,  specifying  the  causes,  at  least  ten  days  before  the  expira- 
tion of  his  license ;  and  such  pilot  shall  thereupon  be  entitled  to  a  full  hearing 
before  said  board. 

History:  Enacted  March  12,  1872,  founded  upon  Act  January  8, 
1850  (Stats.  1850,  p.  46),  as  amended  by  §  7  Act  March  8,  1860  (Stats. 
1860,  p.  75) ;  and  §  8  Act  March  22,  1870,  Stats.  1869-70,  p.  346;  amended 
March  29,  1878,  Code  Amdts.  1877-8,  p.  46. 

A«  to  hearing-  before  boarding-,  see,  post,  |  2464. 
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CluI,art.T.]       OATH  AND  BOND  OF  PILOTS-^PILOTS  CARRIED  TO  SEA.        §f  2431-2436 

§  2431.    PILOTS  TO  TAKE  OFFICIAL  OATH  AND  GIVE  BOND.    Every 

pilot  must  execute  an  official  bond  in  the  sum  of  five  thousand  dollars,  to  be 

approved  by  the  officer  or  board  appointing  him.  The  bonds  of  pilots  appointed 

by  commissioners  must  be  filed  with  such  commissioners. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  January  8, 
1850  (Stats.  1850,  p.  46),  as  amended  by  §  8  Act  March  8,  1860  (Stats. 
1860,  p.  75) ;  and  8  9  Act  March  22,  1870,  Stats.  1869-70,  p.  846. 

A»  to  liability  of  oil©*  om  his  official  bond*  Am  to  official  bond,  Bee,  ante,  f  f  947-987. 

eee,  post,  f  2488. 

§  2432.    VESSEL,  OWNER,  ETC.,  LIABLE  FOB  PILOTAGE.    All  vessels, 

their  tackle,  apparel,  and  furniture,  and  the  master  and  owners  thereof,  are 

jointly  and  severally  liable  for  pilotage  fees,  to  be  recovered  in  any  court  of 

competent  jurisdiction. 

History:  Enacted  March  12,  1872,  founded  upon  S  22  Act  March  22, 
1870,  Stats.  1869-70,  p.  349. 

§2433.  OWNERS  TO  COMPENSATE  PILOTS  FOR  LOSSES.  If  any  pilot, 
in  endeavoring  to  assist  or  relieve  any  vessel  in  distress,  suffers  loss  or  damage 
in  his  boats,  sails,  tackle,  rigging,  or  appurtenances,  the  master,  owner,  or  con- 
signee of  such  vessel  must  pay  the  value  of  such  loss  or  damage,  to  be  ascer- 
tained by  the  commissioners. 

History:  Enacted  March  12,  1872,  founded  upon  8  38  Act  March  8, 
1860,  Stats.  1860,  p.  78. 

§  2434.  PILOT  TO  SHOW  COMMISSION  OB  LICENSE,  WHEN.  Every 
pilot,  on  boarding  a  vessel,  when  required  by  the  master  thereof,  must  exhibit 
his  commission  or  license  as  pilot.  A  refusal  so  to  do  subjects  him  to  a  forfei- 
ture of  his  commission  or  license,  and  to  a  recovery  of  fifty  dollars  on  his  bond 
in  a  suit  instituted  for  that  purpose  by  the  authority  appointing  him. 

History:  Enacted  March  12,  1872,  founded  upon  §  19  Act  March  8, 
1860  (Stats.  I860,  p.  77) ,  as  amended  by  8  23  Act  March  22,  1870,  Stats. 
1869-70,  p.  349. 

Am  to  license  mm  a  pilot.  Bee,  ante,  9  2480. 

§  2435.  PILOTS  CARRIED  TO  8EA  OB  DETAINED.  Every  pilot  carried 
to  sea  against  his  will,  or  unnecessarily  detained  on  board  of  a  vessel  when  a 
pilot-boat  is  in  attendance  to  receive  him,  is  entitled  to  receive  the  sum  of 
eight  dollars  per  day  while  necessarily  absent  or  detained,  not  to  exceed  in 
the  aggregate  the  sum  of  one  thousand  dollars  in  any  one  case,  which  sum  may 
be  recovered  by  action  against  the  master  or  owner  of  the  vessel  so  taking 

him  away. 

History:  Enacted  March  12,  1872,  founded  upon  8  7  Act  January  8, 
1850  (Stats.  1850,  p.  46),  as  amended  by  §  28  Act  March  8,  1860  (Stats. 
1860,  p.  77),  and  8  18  Act  March  22,  1870,  Stats.  1869-70,  p.  349. 

§  2436.  PILOTS  FOB  PORTS  OTHER  THAN  SAN  FRANCISCO,  MARE 
ISLAND,  BENICIA,  AND  HUMBOLDT  BAY.  Pilots  for  all  the  ports  in  this 
state,  other  than  San  Francisco,  Mare  Island,  Benicia,  and  Humboldt  bay,  are 
governed  by  the  following  regulations : 
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1.  They  must  keep,  for  the  purpose  of  piloting,  at  least  one  boat  for  every 
six  pilots,  in  good  condition,  and  seaworthy,  sufficiently  large  to  cruise  in  heavy 
weather,  to  be  exclusively  used  as  a  pilot-boat ; 

2.  They  must  cruise  at  least  ten  marine  miles  seaward  from  the  headlands 
at  the  entrance  of  the  port ; 

3.  They  shall  receive  for  piloting  every  vessel  into  or  out  of  port  the  sum  of 
eight  dollars  per  foot  draft ; 

4.  When  the  person  commanding  any  vessel  refuses  to  take  a  pilot,  the  pilot 
first  offering  his  services  is  entitled  to  half  pilotage ; 

5.  For  incompetency,  neglect  of  duty,  or  other  good  cause,  the  governor  may 
suspend  or  remove  any  pilot  appointed  by  him ; 

6.  They  must  strictly  observe  and  obey  all  legally  established  quarantine 

regulations. 

History:  Enacted  March  12,  1872,  founded  upon  8  3  Act  January  8, 
1850,  Stats.  I860,  p.  46. 

§  2437.    FURTHER  DUTIES  OF  PILOTS.    When  cruising  off  or  standing 

out  to  sea,  pilots  must  go  to  a  vessel  nearest  to  shore,  or  in  the  most  distress, 

under  a  penalty  of  one  hundred  dollars ;  for  refusing  to  go  on  board  a  vessel 

when  required,  a  like  penalty  of  one  hundred  dollars  may  be  imposed ;  in  either 

case,  upon  conviction,  the  pilot  may  be  suspended  or  expelled,  at  the  discretion 

of  commissioners. 

History:  Enacted  March  12,  1872,  founded  upon  8  33  Act  March  8, 
1860,  Stats.  1860,  p.  78. 

§  2438.  VIOLATING  REGULATIONS.  For  every  violation  of  the  duties 
and  regulations  herein  specified,  the  pilot  so  violating  is  liable  on  his  official 
bond  to  the  party  aggrieved  to  the  amount  of  the  damages  sustained. 

History:    Enacted  March  12,  1872. 

§  2439.    PILOTING  VESSELS  WITHOUT  LICENSE.    Any  person  not  the 

master  or  owner,  and  not  holding  a  commission  or  license  as  a  pilot,  who  pilots 

any  vessel  into  or  out  of  any  harbor  or  port  of  this  state  for  which  there  arc 

commissioned  or  licensed  pilots,  must  be  punished  therefor  as  provided  in  the 

Penal  Code,  section  three  hundred  and  seventy-nine,  and  must  pay  to  the  pilot 

entitled  to  pilot  such  vessel  the  amount  of  pilotage  or  towage  collected  by  him. 

History:  Enacted  March  12,  1872,  founded  upon  8  11  Act  March  8, 
1860  (Stats.  I860,  p.  75),  as  amended  by  §  17  Act  March  22,  1870,  Stats. 
1869-70,  p.  348. 

As  to  unlicensed  piloting  a  misdemeanor,  see  Kerr'B  Cyc.  Pen.  Code,  2d  ed.,  f  379. 

§2440.  PILOT  COMMISSIONERS  FOB  SAN  FRANCISCO,  MARE 
ISLAND,  AND  BENICIA,  HOW  APPOINTED.  There  must  be  appointed  by 
the  governor,  by  and  with  the  advice  of  the  senate,  three  experienced  and  com- 
petent shipmasters  or  nautical  men,  citizens  of  the  United  States,  and  residents 
in  either  of  the  cities  of  San  Francisco,  Oakland,  Vallejo,  or  Benicia,  or  of  the 
towns  of  Brooklyn  or  Alameda,  a  board  of  pilot  commissioners  for  the  ports  of 
San  Francisco,  Mare  Island,  and  Benicia. 

History:  Enacted  March  12,  1872,  founded  upon  S§  1-23  Act  March 
22,  1870,  Stats.  1869-70,  p.  344. 
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PILOT  COMMISSIONERS. 

1,2.  Pilot  commissioners  —  Board  appointed 
by  governor  with  advice  and  consent  of 
senate. 

3.  Sections  of  code  reconciled. 

As  to  pilot  regulation*  for  Sam  Pranclseo, 
Mare  Island  and  Benlela,  Bee,  post,  99  2457- 

2470. 

1.  Pilot  commissioners  Board  la  ap- 
pointed by  governor  with  advice  and  consent 
of  senate  and  commissioner  can  be  removed 


only  by  appointing  power  and  not  by  gover- 
nor alone. — People  ex  rel.  Travers  v.  Freese, 
76  CaL  688,  636,  18  Pac.  812. 

2.  Affirmed  in  People  ex  rel.  Travers  v. 
Freese,  88  Cal.  453,  455,  23  Pac.  378. 

8.  Sections  of  code  reconciled. — Sections 
2440-2442  are  a  portion  of  title  6  part  3,  and 
rule  prescribed  by  section  4481,  post,  must 
prevail  in  determining  which  section  shall 
stand  as  law  in  this  case  (dis.  op.,  Paterson 
and  McFarland,  JJ.). — People  ex  rel.  Travers 
v.  Freese,  76  Cal.  638,  637,  18  Pac.  812. 


§2441.    PILOT  COMMISSIONERS  FOR  HUMBOLDT  BAY  AND  BAR, 

HOW  APPOINTED.    There  must  be  appointed  by  the  governor  three  pilot 

commissioners  for  Humboldt  bay  and  bar.    Two  of  the  persons  so  appointed 

must  be  resident  business  men,  and  the  other  a  shipmaster  or  nautical  man,  and 

a  resident  of  Eureka,  Humboldt  county,  who  must  constitute  a  board  of  pilot 

commissioners  for  Humboldt  bay  and  bar. 

History:     Enacted  March  12,  1872,  founded  upon  8  5  Act  March  8, 
I860,  Stats.  1860,  p.  75. 

An  to  pilot  regulations  for  Hnmfeoldt  nay  and  bar,  see,  post,  91  2476-2491. 


§2442.    TERM  OF  OFFICE.    The  commissioners  hold  their  offices  during 

the  pleasure  of  the  power  appointing  them,  not  exceeding  four  years  from  the 

date  of  their  commissions. 

History:  Enacted  March  12,  1872,  founded  upon  8  2  Act  March  8, 
1860  (State.  1860,  p.  74),  as  amended  by  8  3  Act  March  22,  1870,  State. 
1869-70,  p.  345. 


TEBM  OF  OFFICE  OF  PILOT. 

1.  An  exception — Section  operates  as. 
2,3.  Power  of  removal. 

A*  to  administration  of  oaths,  etc.,  see 
Kerr's  Cyc.  Code  Civ.  Proa,  2d.  ed.,  88  2083 
et  seq. 

Am  to  snbooaas  for  witnesses,  etc.,  see 
Kerr's  Cyc.  Code  Civ.  Proa,  2d  ed.,  88  1985 
et  seq. 

1.     An    exception     flection    operates    a*«— 

This    section   operates   as   an   exception    to 


general  rules  established  by  section  869  this 
code. — People  ex  rel.  Travers  v.  Freese,  76 
Cal.  688,  636,  18  Pac.  812. 

2.  Power  of  removal.  —  Board  of  pilot 
commissioners  for  ports  of  San  Francisco, 
Mare  Island,  and  Benlela,  can  be  removed 
only  by  appointing  power  and  not  by  gov- 
ernor alone. — People  ex  rel.  Travers  v. 
Freese,  76  Cal.  688,  636,  18  Pac.  812. 

8.  Amnaed!  People  ex  rel.  Travers  v. 
Freese,  88  Cal.  453,  466,  23  Pac.  878. 


§  2443.    BOARDS  TO  ORGANIZE,  AND  MEETINGS.    The  commissioners 

must  organize  as  boards,  respectively,  by  the  election  of  presidents,  secretaries, 

and  treasurers.    They  must  provide  for  themselves  offices,  in  which  they  must 

meet  as  follows:    The  "San  Francisco  board"  must  meet  once  a  month  in  the 

city  of  San  Francisco,  and  the  "Humboldt  board"  must  meet  at  Eureka  on 

the  first  Mondays  in  January,  April,  July,  and  October. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  March  8, 
1860  (Stats.  1860,  p.  75),  as  amended  by  §  4  Act  March  22,  1870,  Stats. 
1869-70,  p.  345. 


§  2444.  POWERS  OF  PRESIDENT.  The  president  of  each  board  is  author- 
ized to  administer  oaths  in  regard  to  any  matter  properly  before  it,  and  to 
issue  subpoenas  in  like  cases  for  witnesses.   A  witness  disobeying  such  subpoena 


821 


«§  2445-2447  POWBRS  OF  BOARD— NOT  TO  BE  INTERESTED  IN  BOATS.  [Ft.  Ill,  Tit.  VL 

served  on  him  must  pay  to  the  board  one  hundred  dollars,  for  which  judgment 

may  be  recovered  by  the  president  in  a  civil  action. 

History:  Enacted  March  12,  1872,  founded  upon  8  4  Act  March  22, 
1870,  Stats.  1869-70,  p.  345. 

§  2445.     POWERS  OF  THE  BOARDS.    Each  board  must  make  by-laws  and 

rules  for  the  government  of  pilots  appointed  by  it;  and  may  adjourn  their 

regular  meetings  from  time  to  time.    The  Humboldt  board  must  hold  a  special 

meeting  on  notice  of  one  member,  published  in  a  newspaper  in  Humboldt  county 

five  days  prior  to  the  proposed  meeting.    The  San  Francisco  board  may  appoint 

a  secretary  and  fix  his  compensation,  not  to  exceed  the  sum  of  two  hundred 

and  fifty  dollars  per  month.    The  secretary  of  the  Humboldt  board  must  be  one 

of  the  members  thereof. 

History:  Enacted  March  12,  1872,  founded  upon  §4  Act  March  8, 
1860  (Stats.  1860,  p.  75),  as  amended  by  85  4,  5  Act  March  22,  1870, 
Stats.  1869-70,  p.  845. 

§  2446.    SECRETARIES  OF  BOARDS,  AND  RECORDS.    The  secretary  of 

each  board  must  keep  a  journal  of  all  its  proceedings  and  acts,  and  a  register 

of  all  pilots  appointed,  their  residence  and  date  of  license;  and  must,  under 

order  of  the  board,  issue  licenses  to  be  signed  by  the  president,  and  countersign 

the  same.    The  secretary  of  the  Humboldt  board  is  the  treasurer  thereof. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  March  8, 
1860  (Stats.  I8601,  p.  75),  as  amended  by  5  5  Act  March  22,  1870,  Stats. 
1869-70,  p.  345. 

§  2447.    NOT  TO  BE  INTERESTED  IN  PILOT-BOATS.    Neither  the  com- 

missioners  nor  their  secretaries  must  have  any  interest  in  any  pilot-boat  or 

steam  tug,  nor  in  the  earnings  thereof,  other  than  for  compensation  as  herein 

provided.    Any  one  violating  this  section  forfeits  his  office. 

History:  Enacted  March  12,  1872,  founded  upon  8  6  Act  March  22, 
1870,  Stats.  1869-70,  p.  345. 
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ARTICLE  VL 

PILOT  REGULATIONS  FOB  SAN  FRANCISCO,  MABB  ISLAND,  AND  BBNICIA. 

§  2457.  To  examine  and  license  pilots. 

|  2458.  Pilots  to  keep  boats.  f 

§  2459.  Duty  of  pilots — Arrest  of  offenders. 

§  2460.  To-  render  monthly  account  of  pilotage. 

|  2461.  Board  may  revoke  license. 

§  2462.  Causes  for  revocation. 

|  2463.  Complaint  against  pilot  to  be  verified,  and  how  disposed  of. 

|  2464.  Hearing  of  pilots  on  charges — Superior  court  may  review  decisions. 

§  2465.  Certain  pilotage  to  be  agreed  on. 

§  2466.  Rates  of  pilotage  at  San  Francisco. 

|  2466a.  Same.    [Bates  in  case  of  distress  or  entry  for  repairs.] 

§  2467.  Vessels  exempt  from  pilotage,  where. 

|  2468.  Same.     [Exemption  and  reduction  of  pilotage.] 

§  2469.  When  two  pilots  offer  services. 

|  2470.  Pilot  bringing  in  vessel  entitled  to  take  same  out. 

§  2467.  TO  EXAMINE  AND  LICENSE  PILOTS.  The  board  of  commis- 
sioners must  examine  and  license,  in  the  manner  prescribed,  not  less  than  fifteen 
nor  more  than  twenty  pilots  for  the  port  of  San  Francisco,  and  not  more  than 
two  pilots  for  the  ports  of  Mare  Island,  Vallejo,  and  Benicia. 

History:  Enacted  March  12,  1872,  founded  upon  §  7  Act  March  22, 
1870,  Stats.  1869-70,  pp.  345-346;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  46. 

As  to  Sm  Diego  pilots  and  pilot  reseda-       1915,  p.  338,  2  Hennins/s  General  Laws,  3d 
tlons,  see  Stats.  1911,  p.  267,  amended  Stats.      ed.,  p.  2272. 

§  2468.  PILOTS  TO  KEEP  BOAT8.  Pilots  must  at  all  times  keep,  for  their 
exclusive  use,  boats  of  such  description  and  good  condition  as  directed  by  the 

board. 

History:  Enacted  March  12,  1872,  founded  upon  §  10  Act  March  22, 
1870,  Stats.  1869-70,  p.  346;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  46. 

§  2469.  DUTY  OF  PILOTS.  ARREST  OF  OFFENDERS.  Every  pilot  in 
charge  of  a  vessel  arriving  in  the  port  or  harbor  of  San  Francisco,  must  safely 
moor  the  vessel  in  such  position  as  the  master  of  the  vessel  or  harbor-master 
may  direct.  He  must  prevent  all  persons  (except  officers  of  the  state  or  federal 
governments,  owners  or  consignees  of  the  vessel  or  cargo,  and  persons  admitted 
on  the  express  order  of  the  master)  from  boarding  such  vessel  until  she  has 
been  safely  moored.  To  enforce  the  provisions  of  this  section,  and  other  police 
regulations  for  the  harbor,  every  pilot  in  charge  of  a  vessel  entering  the  harbor 
of  San  Francisco  is  authorized  and  empowered  to  arrest  every  one  who,  in 
opposition  to  the  master's  orders,  persists  in  boarding  such  vessel,  or  who, 
having  boarded  her,  refuses  to  leave  on  the  command  of  such  master  or  pilot ; 
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when  so  arrested  he  must  be  immediately  brought  before  the  police  judge's 

court,  or  admitted  to  bail,  as  provided  in  the  Penal  Code. 

History:  Enacted  March  12,  1872,  founded  upon  8  11  Act  March  22, 
1870,  Stats.  1869-70,  p.  347. 

§2460.  TO  BENDER  MONTHLY  ACCOUNT  OF  PILOTAGE.  Every  pilot 
of  the  harbor  of  San  Francisco,  Mare  Island,  Vallejo,  and  Benicia  must,  once  in 
each  month,  upon  blanks  to  be  furnished  them  by  the  board  of  pilot  commis- 
sioners, render  a  v^ified  account  to  the  board  of  all  moneys  received  by  him,  or 
by  any  other  person  for  him,  or  on  his  account,  and  pay  five  per  cent  thereof  to 
the  board,  in  full  compensation  for  its  official  services,  for  the  services  of  its 
secretary  and  treasurer,  and  all  incidental  expenses. 

[Contents  of  account— Duty  of  secretary.]    Such  account  shall  give  the  name 

of  each  vessel  piloted,  and  the  master  thereof,  and  of  each  vessel  for  which 

pilotage  has  been  charged  or  collected,  and  the  amount  charged  to  or  collected 

from  each,  and  any  rebates  made  and  allowed  and  the  amounts  thereof,  where 

the  same  is  registered,  the  depth  of  its  draft,  its  tonnage,  whether  inward  or 

outward  bound,  and  whether  the  amount  so  received,  collected,  or  charged  is 

for  full  pilotage  or  half  pilotage,  and  the  secretary  shall  record  such  account 

in  full  detail  in  a  book  prepared  for  that  purpose,  which  book  shall  at  all  times 

be  open  to  public  inspection. 

History:  Enacted  March  12,  1872,  founded  upon  8  12  Act  March  22, 
1870,  Stats.  1869-70,  p.  347;  amended  February  14,  1899,  Stats,  and 
Amdts.  1899,  p.  6. 

§  2461.  BOARD  MAY  REVOKE  LICENSE.  The  board  has  power  suW 
marily  to  suspend  pilots  for  misconduct,  inattention  to  their  duty,  intoxication, 
or  violation  of  any  of  the  rules  and  regulations  provided  by  the  board  for  the 
government  of  pilots,  and  to  revoke  the  license  of  pilots  for  the  causes  herein- 
after mentioned,  upon  due  proof  thereof,  as  hereinafter  provided.  The  board 
must  immediately  suspend  every  pilot  complained  of  until  the  complaint  is 
investigated  and  decided. 

History:  Enacted  March  12,  1872,  founded  upon  S  18  Act  March  22, 
1870,  Stats.  1869-70,  p.  847. 

§  2462.    CAUSES  FOB  REVOCATION.    Any  pilot  may  be  deprived  of  his 

license  before  its  expiration  for  the  following  causes  only: 

1.  For  neglect,  for  thirty  days  after  the  same  becomes  due,  as  provided  in  thd 
second  preceding  section,  to  render  an  account  to  the  board  of  pilot  commis- 
sioners of  all  moneys  received  by  him  for  pilotage ; 

2.  For  neglect,  for  thirty  days  after  the  same  becomes  due,  to  pay  over  to  the 
board  the  five  per  cent  on  the  pilotage  money  received  by  him ; 

3.  For  rendering  to  the  board  a  false  account  of  pilotage  received; 

4.  For  absenting  himself  from  duty  for  more  than  one  month  at  any  one 
time,  except  upon  leave  granted  by  the  board,  or  by  reason  of  sickness  or 
personal  injury ; 

5.  For  refusing  to  exhibit  his  license  when  requested  to  do  so  by  the  master 
of  any  vessel  he  may  have  boarded; 
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6.  For  habitual  or  occasional  intoxication,  whether  the  same  occurs  while  in 
charge  of  any  vessel  as  pilot  or  in  charge  of  a  pilot-boat,  or  at  any  other  time ; 

7.  For  negligently,  ignorantly,  or  wilfully  running  any  vessel  on  shore,  or 
otherwise  rendering  her  liable  to  injury.  Any  pilot  deprived  of  his  license 
under  this  subdivision  is  thereafter  ineligible  to  receive  a  license  as  pilot ; 

8.  For  wilful  violation  of  the  rules  and  regulations  adopted  by  the  board  of 

commissioners  for  the  government  of  pilots. 

History:  Enacted  March  12,  1872,  founded  upon  8  14  Act  March  22, 
1870,  Stats.  1869-70,  p.  347. 

§2463.  COMPLAINT  AGAINST  PILOT  TO  BE  VERIFIED,  AND  HOW 
DISPOSED  OF.  No  complaint  against  any  pilot  for  any  of  the  charges  speci- 
fied in  the  preceding  section  must  be  entertained  by  the  board,  unless  it  is 
within  the  knowledge  of  the  commissioners  or  reduced  to  writing  and  verified, 
as  in  civil  actions.  When  a  written  complaint  is  filed,  the  pilot  accused  must 
be  forthwith  served  with  a  copy  thereof  by  the  secretary,  and  required  to  appear 
and  answer  within  ten  days  thereafter.  If,  upon  the  hearing  of  a  complaint 
and  the  testimony  in  relation  thereto,  the  board  adjudges  the  complaint  well 
founded,  and  the  pilot  guilty  of  any  of  the  acts  or  causes  herein  declared  suffi- 
cient for  depriving  him  of  his  license,  the  board  must  by  order  so  declare,  and 
forthwith  revoke  his  license.  Such  order  must  be  entered  of  record  in  the 
minutes  by  the  secretary. 

History:  Enacted  March  12,  1872,  founded  upon  8  15  Act  March  22, 
1870,  Stats.  1869-70,  p.  348. 

§2464.  HEARING  OF  PILOTS  ON  CHARGES.  SUPERIOR  COURT  MAT 
REVIEW  DECISIONS.  Whenever  any  pilot  has  been  notified  that  his  license 
will  not  be  renewed,  as  provided  in  section  two  thousand  four  hundred  and 
thirty  of  this  code,  he  shall  be  entitled  to  a  trial  and  hearing  thereon,  in  the 
same  manner  that  other  charges  and  complaints  are  tried  under  the  provisions 
of  section  two  thousand  four  hundred  and  sixty-three  of  this  code,  and  in  all 
such  cases  and  in  all  cases  of  revocation  of  license,  or  suspension  of  a  pilot  for 
any  cause,  the  board  may,  in  its  discretion,  upon  written  application,  setting 
forth  the  grounds  thereof,  verified  by  the  party  aggrieved,  grant  a  rehearing; 
and  in  all  cases  the  final  decision  of  the  board  shall  be  subject  to  review  in  the 
superior  court  of  the  city  and  county  of  San  Francisco,  to  which  court  any  such 
case,  with  all  the  papers  and  proceedings  therein,  shall  be  immediately  certified 
by  the  secretary  of  said  board,  when  so  required  by  the  pilot  interested  therein. 
Any  case  so  certified  to  the  superior  court  shall  be  then  tried  de  novo. 

The  judgment  of  the  court  shall  be  final  and  conclusive.  If  the  decision  of 
the  board  be  reversed,  the  judgment  shall  operate  directly  to  restore  the  pilot 
to  all  his  former  rights,  status,  and  privileges  without  further  action  of  the 
board.  But  the  board  shall,  nevertheless,  upon  being  served  with  a  certified 
copy  of  such  judgment,  restore  or  renew  the  license  of  such  pilot,  as  the  judg- 
ment may  direct. 

History:  Enacted  March  12,  1872,  founded  upon  §  16  Act  March  22, 
1870,  Stats.  1869-70,  p.  348;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  46;  March  14,  1881,  Stats,  and  Amdts.  1881,  pp.  85-86. 
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§§2465-2468  PILOTAGES  TO  BBS  AGREED — EXEMPTIONS  WHEN.  [Pt.ULTtt.TI. 

§  2465.    CERTAIN  PILOTAGE  TO  BE  AGREED  ON.    The  pilotage  inside 

the  heads  to  the  anchorage  opposite  San  Francisco  and  about  the  harbor,  or 

between  the  harbor  of  San  Francisco  and  the  ports  of  Mare  Island,  Vallejo, 

or  Benicia,  must  be  at  such  rates  as  agreed  on  between  the  parties,  not  to  exceed 

five  dollars  per  foot  draft. 

History:  Enacted  March  12,  1872,  founded  upon  8  19  Act  March  22, 
1870,  Stats.  1869-70,  p.  849. 

§2466.  RATES  OP  PILOTAGE  AT  SAN  FRANCISCO.  The  following  shall 
be  the  rates  of  pilotage  into  and  out  of  the  harbor  of  San  Francisco :  All  vessels 
under  five  hundred  tons,  two  dollars  per  draft  foot ;  all  vessels  over  five  hun- 
dred tons  two  dollars  per  draft  foot  and  two  cents  per  ton  for  each  and  every 
ton  registered  measurement ;  and  every  vessel  spoken  inward  or  outward  bound 
except  as  hereinafter  provided,  shall  pay  the  said  rates.  A  vessel  is  spoken  by 
day  by  a  pilot-boat  displaying  a  union  jack  or  by  night  displaying  a  torch  or 
flare-up  within  a  distance  of  three  miles  of  the  vessel. 

[Inward  bound  vessels  inside  the  bar.]  In  all  cases  where  inward  bound 
vessels  are  not  spoken  until  inside  the  bar  the  rates  of  pilotage  herein  provided 
shall  be  reduced  fifty  per  cent.  Vessels  engaged  in  the  whaling  or  fishing  trades 
shall  be-  exempt  from  all  pilotage  except  where  a  pilot  is  actually  employed. 

History:  Enacted  March  12,  1872,  founded  upon  8  20  Act  March  22, 
1870,  Stats.  1869-70,  p.  349;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  47;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  815;  April  28, 
1915,  Stats,  and  Amdts.  1915,  p.  296.    In  effect  August  8,  1915. 

§  2466a.  SAME.  [RATES  IN  CASE  OF  DISTRESS  OR  ENTRY  FOR 
REPAIRS.]  In  the  event  a  vessel  not  carrying  cargo  to  the  port  of  San  Fran- 
cisco, nor  seeking  any  thereat,  is  compelled  to  enter  said  port  solely  by  reason 
of  her  being  in  distress  or  requiring  either  repairs,  provisions  or  fuel,  the  rates 
of  pilotage  into  said  harbor  shall  be  as  follows :  All  vessels  under  five  hundred 
tons,  one  dollar  per  draft  foot,  all  vessels  over  five  hundred  tons,  one  dollar 
per  draft  foot  and  one  cent  per  ton  for  each  and  every  ton  registered  measure- 
ment ;  and  every  vessel  spoken  inward  bound  shall  pay  the  said  rates.  There 
shall  be  no  reduction  of  rates  of  pilotage  to  vessels  in  distress  where  the  vessel 
is  spoken  inside  of  the  bar.  In  the  event  that  the  said  vessel  shall  leave  the 
port  of  San  Francisco  without  carrying  any  cargo  therefrom,  she  shall  pay  the 
last  mentioned  rates  of  pilotage  out  of  the  harbor  of  San  Francisco. 

History:  Enactment  approved  April  28,  1915,  Stats,  and  Amdts. 
1915,  p.  297.     In  effect  August  8,  1915. 


§  2467.  VESSELS  EXEMPT  FROM  PILOTAGE,  WHERE.  Any  vessel  in 
tow  of  a  steam  tug,  between  the  harbor  of  San  Francisco  and  the  ports  of  Mare 
Island,  Vallejo,  or  Benicia,  shall  be  exempt  from  all  charges  for  pilotage,  unless 
a  pilot  be  actually  employed. 

History:  Enacted  March  12,  1872,  founded  upon  8  21  Act  March  22, 
1870,  Stats.  1869-70,  p.  349;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  47. 

§2468.    SAME.    [EXEMPTION  AND  REDUCTION  OF  PILOTAGE.]    All 

vessels  sailing  under  an  enrolment,  and  licensed  and  engaged  in  the  coasting 


Ck.  I,  art.  VI.]        TWO  PILOTS  OFFERING  SERVICES— WHO  ENTITLED.  ff  :409,247ft 

trade  between  the  port  of  San  Francisco  and  any  other  port  of  the  United  States 

shall  be  exempt  from  all  pilotage  unless  a  pilot  be  actually  employed.    All 

foreign  vessels  and  all  vessels  from  a  foreign  port  or  bound  thereto,  and  all 

vessels  sailing  under  a  register  between  the  port  of  San  Francisco  and  any  other 

port  of  the  United  States  shall  be  liable  for  pilotage  as  provided  in  section 

twenty-four  hundred  and  sixty-six  of  this  code. 

History:  Enacted  March  12,  1872,  founded  upon  fi  21  Act  March  22, 
1870,  Stats.  1869-70,  p.  349;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.  47;  April  6,  1891,  Stats,  and  Amdts.  1891,  p.  496;  March  22, 
1905,  Stats,  and  Amdts.  1905,  p.  815. 

§2469.  WHEN  TWO  PILOTS  OFFER  SERVICES.  When  two  or  more 
pilots  shall  offer  their  services  to  any  vessel  inward  bound,  the  pilot  first  offer- 
ing, or  one  connected  with  the  same  boat,  shall  have  preference,  and  if  the 
services  of  another  be  accepted,  the  vessel,  her  appurtenances,  and  the  master 
and  owner  thereof,  shall  be  jointly  and  severally  liable  to  the  pilot  entitled  to 
such  preference  for  one-half  the  amount  of  pilotage  he  would  have  been  entitled 
to  had  his  services  been  accepted. 

History:     Enacted  March  28,  1878,  Code  Amdts.  1877-8,  p.  47. 

§2470.    PILOT  BRINGING  IN  VESSEL  ENTITLED  TO  TAKE  SAME 

OUT.    Any  pilot  bringing  a  vessel  into  the  harbor  of  San  Francisco  (or  one 

connected  with  his  boat)  shall  be  entitled  to  take  such  vessel  to  sea  again  when 

she  next  departs ;  provided,  such  pilot  and  those  connected  with  his  boat  have 

not  in  the  meantime  become  in  any  manner  disqualified  or  incapacitated ;  and 

if  such  preference  be  disregarded  by  the  master  of  such  vessel,  the  vessel, 

master,  and  owner  shall  be  liable  to  the  pilot  entitled  to  such  preference  for 

one-half  the  amount  to  which  he  would  be  entitled  if  his  services  had  been 

accepted. 

History:    Enacted  March  28,  1878,  Code  Amdts.  1877-8,  pp.  47-48. 


§12470-2478  HUMBOLDT    BAY    AND    BAR— REGULATIONS    FOR.       IPt.  Ill,  Til  YL 


ARTICLE  Vn. 

PILOT  REGULATIONS  FOB  HUMBOLDT  BAY  AND  BAB. 

§  2476.  Board  to  appoint  and  remove  pilots. 

§  2477.  To  make  rules  to  govern  themselves  and  pilots. 

§  2478.  Pilots  to  be  attached  to  steamboats — Damages. 

§  2479.  Pilot  having  priority.  • 

§  2480.  Pilotage  and  towage. 

|  2481.  Pilot  responsible  for  loss  or  detention  of  vessel. 

§  2482.  Commissioners  to  recover  forfeitures,  etc* 

§  2483.  Compensation  of  commissioners. 

§  2484.  Secretary  to  publish  receipts. 

§  2485.  Pilots  to  observe  regulations. 

S  2486.  License,  how  forfeited. 

§  2487.  Pilot  losing  vessel. 

§  2488.  Extra  services. 

§  2489.  Full  pilotage. 

$  2490.  Further  fees. 

S  2491.  Claims  against  board. 

§  2476.    BOARD  TO  APPOINT  AND  REMOVE  PILOTS.    The  Humboldt 

board  may  appoint  for  Humboldt  bay  and  bar  such  number  of  pilots  as  are 

necessary,  subject  to  be  removed  by  the  board  at  any  time. 

History:     Enacted  March  12,  1872,  founded  upon  §§  5-9  Act  March  8, 
I860,  Stats.  I860,  p.  75. 


A»  to  grant  to  United  States  for  Improve-  As  to  San  Diego  pilots  and  pilot  recate- 

ment  of  harbor  of  Humboldt  Bay,  see  Act  tlona,  see   Stats.   1871-2.   p.   €50:    superseded 

of  March  9,  1887  (Stats.  1887,  p.  59),  and  Act  and  suspended  by  Stats.  1911,  p.  267;  amended 

March    15,    1899,   authorizing-  governor,   etc.,  Stats.    1915,    p.    338,    1    Henning^s    General 

to  purchase   for   state   certain   lands.   Stats.  Laws,  3d  ed.,  p.  2272. 
1889,  p.  201,  1  Henning's  General  Laws,  3d 
ed.,  p.  1067. 

§  2477.    TO  HAKE  RULES  TO  GOVERN  THEMSELVES  AND  PILOTS. 

The  commissioners  may  make  by-laws  and  rules  for  their  own  government  and 

for  the  government  of  the  pilots,  and  fix  penalties  for  the  breach  of  the  same— 

a  copy  whereof  they  must  furnish  each  pilot  appointed.    They  may  also  suspend 

or  revoke  the  licenses  of  pilots  appointed  by  them,  for  incapacity  or  misconduct 

History:    Enacted  March  12, 1872,  founded  upon  $$  6,  9,  25  Act  March 
8,  1860,  Stats.  I860,  p.  75. 

§2478.    PILOTS  TO  BE  ATTACHED  TO  STEAMBOATS,  DAMAGES.    All 

pilots  licensed  or  appointed  for  Humboldt  bay  must  be  attached  to  a  steamboat 
well  furnished  and  fitted  for  the  service,  having  the  necessary  hawsers  and 
spring  lines  suitable  to  cross  and  tow  vessels  over  Humboldt  bar  in  ordinary 
rough  weather.  Any  damage  to  a  vessel  in  tow  of  a  pilot-boat,  resulting  from 
negligence  or  carelessness,  may  be  recovered  of  the  pilot-boat,  its  owners,  or 
the  pilots  in  charge  thereof  at  the  time  the  injury  occurred;  they  are  jointly 

and  severally  liable  therefor. 

History:     Enacted  March  12,  1872,  founded  upon  §10  Act  March  8, 
I860,  Stats.  I860,  p.  75. 
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Cfc.  I,  art.  VII.]  PRIORITY— PILOTAGE  AND  TOWAGE — LIABILITY.  §§  2479-2483 

§  2479.  PILOT  HAVING  PRIORITY.  The  pilot  who  brings  any  vessel  into 
the  port  has  priority  in  piloting  or  towing  the  same  out,  and  the  master  of  the 
vessel  outward  bound  must  apply  for  pilotage  or  towage  on  board  the  pilot- 
boat  which  brought  the  vessel  in,  and  tender  the  pilotage  or  towage  fee.  Such 
pilot,  or  a  suitable  substitute,  must  immediately  render  the  required  service, 
and  for  a  failure  so  to  do  forfeits  his  appointment.  If  the  pilot,  in  bringing 
the  vessel  in,  was  guilty  of  negligence  or  carelessness,  he  thereby  forfeits  his 
right  of  priority. 

History:     Enacted  March  12,  1872,  founded  upon  8  11  Act  March  8, 
I860,  Stats.  I860,  p.  75. 

■ 

§  2480..  PILOTAGE  AND  TOWAGE.  The  following  fees  are  collectable  by 
the  pilots  of  Humboldt  bay  : 

1.  For  piloting  vessels,  eight  dollars  per  foot  draft. 

2.  For  towage,  an  amount  to  be  agreed  upon  between  the  parties. 

History:    Enacted  March  12,  1872,  founded  upon  §§  11,  12  Act  March 
8,  1860,  Statd.  1860,  p.  75. 

§  2481.    PILOT  RESPONSIBLE  FOR  LOSS  OR  DETENTION  OF  VESSEL. 

If  any  vessel  bound  for  Humboldt  bay  is  lost  or  unnecessarily  detained  for 

want  of  a  pilot  or  steam  tugboat  after  raising  a  signal  for  a  pilot  within  eight 

miles  of  the  bar  at  the  entrance  of  the  bay,  the  pilots  may  be  suspended  or 

displaced  by  the  commissioners,  and  those  guilty  of  negligence  or  inattention 

must  pay  to  the  commissioners  a  sum  not  exceeding  five  hundred  dollars,  to  be 

recovered  in  a  suit  by  them,  and  are  liable  to  the  owners  of  the  lost  or  detained 

vessel  in  the  amount  of  damage  resulting  from  such  negligence  or  inattention. 

The  commissioners  must  publish  all  proceedings  had  in  such  cases. 

History:     Enacted  March  12,  1872,  founded  upon  $  13  Act  March  8, 
1860,  Stats.  1860,  p.  76. 

§2482.    COMMISSIONERS   TO   RECOVER   FORFEITURES,   ETC.    The 

commissioners  must  sue  for  and  recover  all  penalties  and  forfeitures  from  pilots, 

masters,  or  owners  of  vessels,  or  other  persons,  or  from  the  vessels  violating 

any  of  the  provisions  of  this  article.    The  money  so  collected  must  be  paid  into 

the  county  treasury  of  Humboldt  county,  for  the  use  of  the  public  schools,  the 

commissioners  first  deducting  therefrom,  if  sufficient,  enough  to  defray  their 

salaries  and  necessary  expenses. 

History:    Enacted  March  12,  1872,  founded  upon  §8  14-17  Act  March 
8,  I860,  Stats.  1860,  p.  76. 

§  2483.    COMPENSATION  OF  COMMISSIONERS.   The  commissioners  must 

each  receive  the  sum  of  four  dollars  per  day  for  each  day  actually  employed  in 

the  discharge  of  their  duties,  and  all  necessary  expenses  for  stationery,  lights, 

and  fuel  used  in  their  office,  which  sum  must  be  deducted  from  the  moneys 

received  by  them  before  depositing  the  same  in  the  county  treasury. 

History:     Enacted  March  12,  1872,  founded  upon  8  15  Act  March  8, 
1860,  Stats.  1860,  p.  76. 


H  2484-2488  RECEIPTS — REGULATIONS—FORFEITING    LICENSE.        [Pt.  Ill, Tit.  VI. 

§  2484.    SECRETARY  TO  PUBLISH  RECEIPTS.     On  the  first  week  in 

January  of  each  year,  the  secretary  of  the  board  must  cause  to  be  published  in 

a  newspaper  published  in  Humboldt  county  a  full  account  of  all  the  receipts 

and  expenditures  for  the  year  previous. 

History:     Enacted  March  12,  1872,  founded  upon  8  18  Act  March  8, 
I860,  Stats.  1860,  p.  76. 

§  2485.  PILOTS  TO  OBSERVE  REGULATIONS.  The  commissioners  of 
Humboldt  bay  and  bar  must  strictly  observe  and  enforce  the  following 
regulations  : 

1.  A  pilot  absenting  himself  from  his  duty  for  more  than  two  months  forfeits 
his  license ; 

2.  Each  pilot  must  apply  for  a  renewal  of  his  license  ten  days  before  the 
expiration  thereof,  otherwise  it  must  not  necessarily  be  renewed; 

3.  If  a  pilot  becomes  intoxicated  while  in  charge  of  a  vessel  as  pilot  he  must 

be  suspended  or  dismissed  and  his  license  withdrawn. 

History:    Enacted  March  12,  1872,  founded  upon  88  20-24  Act  March 
8,  1860,  Stats.  1860,  p.  77. 

§2486.  LICENSE,  HOW  FORFEITED.  Licenses  of  pilots  are  forfeited, 
and  must  be  withdrawn  by  the  board  of  commissioners  [J  in  the  following 
cases: 

1.  A  failure  to  renew  his  bond  or  sureties  when  required  by  the  board; 

2.  Wilful  violation  of  any  duty  prescribed  by  law,  or  a  regulation  of  the 
[board ; 

3.  Negligently  losing  a  vessel; 

4.  Mental  derangement; 

5.  Habitual  drunkenness. 

Notice  of  any  charge  must  be  given  to  the  pilot  accused,  and  an  opportunity 
to  defend  himself  given  before  his  removal. 

History:    Enacted  March  12,  1872,  founded  upon  88  23,  24  Act  March 

8,  1860,  Stats.  1860,  p.  77. 

§  2487.    PILOT  LOSING  VESSEL.    A  pilot  negligently  losing  a  vessel  must 

not  thereafter  receive  a  license  as  a  pilot,  and  is  liable  for  all  damages  sustained 

in  consequence  of  such  neglect.    If  a  pilot-negligently  runs  a  vessel  on  shore,  he 

must  receive  no  pilotage ;  and  he  is  liable  on  his  bond  for  all  damages  sustained. 

History:     Enacted  March  12,  1872,  founded  upon  8  24  Act  March  8, 
1860,  Stats.  1860,  p.  77. 

§  2488.    EXTRA  SERVICES.    The  master,  owner,  or  consignee  of  any  vessel 

to  whom  any  pilot  may  have  rendered,  upon  request  of  either  of  them,  any  extra 

service  for  the  preservation  of  such  vessel  while  in  distress,  must  pay  such  pilot, 

in  addition  to  his  regular  fees,  such  amount  as  the  commissioners  determine 

to  be  a  reasonable  and  just  reward,  if  no  special  agreement  has  been  made 

between  such  master,  owner,  or  consignee  of  such  vessel  and  the  pilot. 

History:     Enacted  March  12,  1872,  founded  upon  8  29  Act  March  8, 
1860,  Stats.  1860,  p.  77. 
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Ck.  I*  art.  VIII.]        FULL  PILOTAGE— FURTHER  FEES— PORT  WARDENS.         If  2480-2502 

§  2489.    FULL  PILOTAGE.    A  pilot  boarding  any  vessel  displaying  a  signal 

for  a  pilot  is  entitled  to  receive  full  pilotage. 

History:     Enacted  March  12,  1872,  founded  upon  8  30  Act  March  8, 
1860,  State.  I860,  p.  78. 

§2490.  FURTHER  FEE8.  The  commissioners  are  entitled  to  charge  for 
each  license  to  a  pilot  a  sum  not  exceeding  fifty  dollars ;  and  any  master  of  a 
coasting  vessel,  being  an  American  citizen,  can,  upon  application  to  the  pilot 
commissioners,  obtain  a  special  license  for  the  use  of  such  vessel  only,  by  pay- 
ing the  commissioners  for  the  same  at  the  rate  of  one  dollar  per  ton ;  all  such 
vessels  must  be  under  one  hundred  and  seventy-five  tons  burden. 

History:     Enacted  March  12,  1872,  founded  upon  $  31  Act  March  8, 
I860,  Stats.  1860,  p.  78. 

§  2491.     CLAIMS  AGAINST  BOARD.    All  claims  against  the  commissioners 

must  be  considered  at  a  stated  meeting,  and  if  correct  must  be  allowed  and  paid. 

History:    Enacted  March  12,  1872,  founded  upon  §  82  Act  March  8, 
1860,  Stats.  1860,  p.  78. 


ARTICLE  Vm. 

POET  WAEDENS. 

S  2501.  Number  of  port  wardens. 

$  2502.  Board  for  San  Francisco. 

§  2503.  Duty  of  wardens.  " 

S  2504.  To  keep  open  record. 

§  2505.  Surveys,  and  what  same  must  set  forth. 

§  2506.  May  eaU  assistance,  but  no  charge  therefor. 

§  2507.  Sales  of  wrecks,  etc.,  and  merchandise  for  foreign  underwriters. 

§  2508.  Notice  of  sale,  how  given. 

§  2509.  Wardens  not  to  be  connected  with  insurance. 

S  2510.  Fees  for  surveys  and  certificates. 

I  2511.  Penalty  for  acting  as  port  warden. 

§  2501.    NUMBER  OF  PORT  WARDENS.    There  shall  be  four  port  wardens 

of  the  port  of  San  Francisco,  and  such  number  for  each  and  every  other  port 

of  entry  within  this  state  as  may  be  prescribed  by  law ;  provided,  however,  that 

there  shall  be  at  least  one  port  warden  for  each  such  port.    The  port  wardens 

shall  be  appointed  by  the  governor,  except  the  port  wardens  of  ports  whose 

appointment  is  otherwise  provided  for  by  law. 

History:    Enacted  March  12,  1872;  amended  June  6,  1913,  Stats,  and 
Amdts.  1913,  p.  413.    in  effect  August  10,  1913. 

§2602.  BOARD  FOR  SAN  FRANCISCO.  Of  the  wardens  appointed  in 
San  Francisco  two  or  more  must  be  master  mariners.  They  must  act  in  concert 
in  the  discharge  of  their  duties,  and  are  known  as  the  board  of  port  wardens 
for  the  port  of  San  Francisco. 

History:    Enacted  March  12,  1872. 
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§  2603.  DUTY  OF  WARDENS.  The  port  wardens,  when  required  by  any 
person  interested  in  either  vessel  or  cargo,  most  survey  any  vessel  arriving  in 
distress,  or  which  has  sustained  damage  or  injury  at  sea,  and  survey  in  whole 
or  in  part  the  cargo  thereof ;  and  must  survey  the  hatches,  stowage,  and  cargo 
of  all  vessels  laden  with  general  or  assorted  merchandise  belonging  or  con- 
signed to  various  parties. 

History:    Enacted  March  12,  1872. 

§  2504.  TO  KEEP  OPEN  RECORD.  They  must  keep  in  a  book  provided 
for  such  purpose  a  record  of  all  surveys,  signed  by  the  warden  making  the  sur- 
vey, at  all  times  open  for  inspection  by  any  person  interested  in  the  vessel  or 
cargo  surveyed,  of  which  all  persons  requiring  them  must  be  furnished  with 
copies  certified  under  the  hand  of  the  warden  or  one  of  the  board  of  wardens 
and  seal  of  the  board,  on  payment  of  the  fee  therefor. 

History:    Enacted  March  12,  1872. 

§  2505.  SURVEYS,  AND  WHAT  SAME  MUST  SET  FORTH.  In  all  sur- 
veys made  by  a  port  warden  he  must  set  forth  clearly  and  fully  the  nature  of 
the  damage ;  if  of  merchandise,  whether  from  actual  contact  with  sea  water  or 
through  excess  of  water  in  the  hold  of  the  vessel,  or  from  the  humidity  or  sweat 
of  the  hold,  bad  stowage,  or  from  such  other  cause  by  which  in  his  judgment 
the  damage  has  been  occasioned.  If  the  survey  is  of  a  damaged  vessel  he  must 
give  a  full  account  of  all  the  loss  and  injury  which  she  has  sustained,  and 
recommend  the  repairs.  He  must  state  the  value  of  the  vessel  in  her  damaged 
condition,  and  also  the  value  of  the  repairs  recommended,  setting  forth  what 
parts  are  to  be  supplied  anew  and  what  parts  to  be  put  in  repair. 

History:    Enacted  March  12,  1872. 

§2506.    MAY    CALL    A88I8TAN0E,    BUT   NO    CHARGE   THEREFOB. 

Whenever  a  port  warden  deems  it  necessary  he  may  call  to  his  assistance,  on 

a  survey,  a  ship  carpenter,  a  rigger,  sailmaker,  or  other  person  practically 

acquainted  with  the  merchandise  to  be  surveyed  or  parts  of  the  vessel  to  be 

repaired,  who  must  be  sworn  to  examine  properly  and  to  render  with  the 

warden  a  correct  and  faithful  report  of  the  surveys.    No  additional  charge 

must  be  made  therefor  to  the  vessel  unless  their  survey  is  required  by  the 

owner  or  agent  thereof. 

History:    Enacted  March  12,  1872. 

§2507.  SALES  OF  WRECKS,  ETC.,  AND  MERCHANDISE  FOB 
FOREIGN  UNDERWRITERS.  All  wrecked  or  damaged  vessels,  or  materials 
from  the  same,  and  all  merchandise  sold  at  public  auction  for  account  of  under- 
writers residing  abroad,  when  required  by  any  party  having  an  interest  in  the 
same,  or  for  account  of  whom  it  may  concern,  or  upon  which  claims  are  to  be 
made  against  underwriters  residing  abroad,  must  be  sold  under  the  inspection 
of  a  warden  of  the  port  where  such  sale  is  made.  And  the  warden  must  sep- 
arate sound  goods  from  those  damaged,  and  certify  specially  the  nature,  and, 
as  far  as  can  be  done,  the  extent  of  such  damage.    No  port  warden  has  authority 


Ck.  I,  art.  VIII.]     NOTICE  OF  SALE  OF  WRECKAGE— FEES  FOR  SURVEY.      %%  2506-2511 

to  sell  or  dispose  of  any  property  that  may  have  been  surveyed  by  him  without 

the  consent  of  the  owner  or  agent  of  the  same ;  nor  when  the  settlement  of  losses 

has  been  agreed  upon  in  writing  by  the  parties  interested  and  a  copy  threof 

given  to  the  warden. 

History:    Enacted  March  12,  1872. 

§2508.  NOTICE  OF  SALE,  HOW.  GIVEN.  In  case  sales  are  made  at 
auction  under  the  direction  of  the  port  warden,  he  must  give  at  least  three  days' 
notice  of  the  same  by  publication  in  some  newspaper  published  in  the  county 
where  the  survey  is  made,  describing  the  articles  to  be  sold;  and  if  merchan- 
dise, the  vessel  by  which  imported;  and  if  a  wrecked  or  damaged  vessel  or 
materials  of  the  same,  the  name  of  the  vessel  and  where  from.  If  no  newspaper 
is  published  in  the  place  where  the  same  is  made,  then  a  written  notice  of  such 
sale  must  be  posted  up  in  the  vicinity. 

History:    Enacted  March  12,  1872. 

§  2509.    WARDENS  NOT  TO  BE  CONNECTED  WITH  INSURANCE.    No 

port  warden  must,  either  directly  or  indirectly,  have  any  connection  with  insur- 
ers of  this  state,  or  of  any  other  of  the  states,  or  of  foreign  countries,  or  with 
the  agents  or  representatives  of  such  insurers,  so  far  as  his  duties  as  port 
warden  are  concerned.  He  must  not  in  any  manner  be  interested,  directly  or 
indirectly,  in  any  repairs  he  may  recommend,  nor  in  any  vessel,  cargo,  or  por- 
tion of  cargo  he  may  be  required  to  survey. 

History:    Enacted  March  12,  1872. 

§  2510.  FEES  FOB  SURVEYS  AND  CERTIFICATES.  For  each  and  every 
survey  the  port  warden  is  entitled  to  fifteen  dollars,  to  be  paid  by  the  owners, 
masters,  or  consignees,  the  amount  not  to  exceed  altogether  for  any  one  vessel 
the  sum  of  seventy-five  dollars.  Foreign  vessels,  not  admitted  by  treaty  on 
terms  of  equality  with  American  bottoms,  must  pay  fifty  per  cent  advance  on 
this  rate.  For  all  separate  certificates  of  surveys  required  by  different  con- 
signees he  is  entitled  to  a  fee  of  two  dollars  and  a  half,  and  for  each  order  of 
sale  he  is  entitled  to  ten  dollars. 

History:     Enacted  March  12,  1872. 

§  2511.    PENALTY  FOR  ACTING  AS  PORT  WARDEN.    Any  person  other 

than  a  port  warden,  appointed  according  to  law,  who  performs  any  of  the  duties 

of  such  officer  prescribed  in  this  article  is  liable  to  a  penalty  of  not  less  than 

five  hundred  dollars  nor  more  than  one  thousand  dollars  for  each  offense,  to  be 

recovered  in  any  court  of  competent  jurisdiction  by  the  warden  or  board  of 

port  wardens  in  the  name  of  the  people  of  the  state  of  California. 

History:     Enacted  March'  12,  1872,  founded  upon  S  9  Act  March  19, 
1853,  Stats.  1853,  p.  46. 


Pol.  C— 53 


•  2530 


STATE)  HARBOR  COMMISSIONERS— APPOINTMENT.         |Pt.  Ill,  Tit.  VL 


ARTICLE  IX 


SAN  FRANCISCO  HAEBOB  AND  STATE  HAEBOB  COMMISSIONERS. 


|  2520.    Appointment  of  board  of  state  har-      §  2536. 

bor  commissioners, 
f  2521.    Commissioners   to   give    bonds — Em-      §  2537. 

ployees. 
f  2522.    Office  hours  —  Secretary,  duties  and      %  2538. 

responsibility.  §  2539. 

|  2523.     Actions  by  commissioners  for  money, 

property,  etc.  (  2540. 

§  2524.     Jurisdiction  of  board.     [Powers  and 

duties  of — Boundaries.]  (  2541. 

1 2524a.  Power  of   state   harbor   commission- 
ers   to    set    apart    property    for      f  2542. 

aquatic  sports.  §  2543. 

§  2525.     Extension  and  supervision  of  streets      §  2544. 

along  water-front — Width,  sewers,      §  2545. 

etc.  §  2546. 

fi  2526.     Collection  to  be  limited.  §  2547. 

§  2527.     Contracts,  when  valid.  5  2548. 

§  2528.     Disposition   of  moneys  collected  by. 
§  2529.     Vouchers — Warrants,  how  drawn.  §  2549. 

i  2530.     Report  to  controller.  §  2550. 

( 2531.     Ex   officio   members   of   board,   who 

are.  § 2551. 

$  2532.     New  sea-wall,  surreys  for. 
i  2533.     Harbor  improvement  fund,  transfer      §  2552. 

to.  §  2553. 

§  2534.    Limit  of  compensation  for  collecting      |  2554. 

dockage,  etc.     [Repealed.] 
§  2535. .  Payment  by  state  treasurer — Receipts 

and  account  books. 


Sea-wall,  advertisement  for  proposals 
to  construct. 

Biennial  report  of  commissioners  to 
governor. 

Official  maps  of  surveys. 

Powers  and  duties  of  chief  wharf- 
inger. 

Same.  [Additional  duties  in  relation 
to  abandoned  water-craft,  etc.] 

Penalty  for  failure  to  obey  orders 
of  chief  wharfinger. 

Penalty  for  obstructing  navigation. 

Penalty  for  fast  driving  on  wharves. 

Police  judge  to  have  jurisdiction. 

Qualifications  of  officers. 

Official  bonds. 

Seal. 

Persons  and  property  exempt  from 
tolls  and  wharfage. 

Revenues  to  be  in  coin. 

Special  policemen,  wharfingers  and 
toll-collectors  to  be. 

Article,  how  construed;  pending  ac- 
tions and  proceedings  not  affected. 

Salaries  of  officers. 

Attorney-general,  duties  of. 

Office  rooms.     [Repealed.] 


§2520.  APPOINTMENT  OF  BOARD  OF  STATE  HARBOR  COMMIS- 
SIONERS. A  board  of  state  harbor  commissioners,  to  consist  of  three  persons, 
is  hereby  created,  with  such  powers  and  duties  as  are  prescribed  by  law.  0a 
the  passage  of  this  act  the  governor  must  nominate,  and,  by  and  with  the  con- 
sent of  the  senate,  appoint  three  state  harbor  commissioners.  Any  and  all 
harbor  commissioners  heretofore  or  hereafter  appointed  shall  hold  office  at  the 
pleasure  of  the  governor.  When  any  appointment  of  any  successor  to  any 
commissioner  is  made  by  the  governor,  such  appointment  shall  be  valid  to  all 
intents  and  purposes,  subject,  however,  to  the  consent  of  the  senate  at  its  next 
regular  session,  and,  until  such  time,  the  person  so  appointed  shall  have  as  full 
and  ample  power  and  authority  as  though  confirmed  by  the  senate.  In  case  the 
senate,  during  its  session,  fail  to  act  on  or  refuse  its  consent  to  any  nomination 
the  governor  may  make  of  any  person  or  persons  to  constitute  the  board  herein 
provided  for,  he  must,  after  the  adjournment  of  the  senate,  grant  a  commission 
or  commissions  to  such  person  or  persons  as  he  may  desire  to  appoint,  which 
appointment  or  appointments  shall  be  valid  to  all  intents  and  purposes,  subjectT 
however,  to  the  consent  of  the  senate  at  its  next  regular  session,  and  until  such 
time  the  person  or  persons  so  appointed  shall  have  as  full  and  ample  power 
and  authority  as  though  confirmed  by  the  senate.  The  board  of  state  harbor 
commissioners  hereby  created  shall  be  the  legal  successor  to  any  and  all  pre- 
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vious  boards.  When  the  board  herein  provided  for  is  appointed,  it  shall  organ- 
ize and  elect  a  president  and  executive  officer  of  the  board.  It  shall  be  his  duty 
to  preside  at  its  meetings,  to  supervise  the  official  conduct  of  all  its  officers  and 
employees,  especially  in  the  collection,  custody  and  disbursements  of  the  rev- 
enues, and  to  require  that  all  the  books,  papers  and  accounts  be  accurately  kept 
and  in  proper  form,  and  all  the  provisions  of  law  and  the  regulations  of  the 
board  be  enforced  and  observed.  He  may  administer  official  oaths  to  the 
officers  and  employees  of  the  board,  except  the  other  commissioners,  and  to  all 
other  persons  in  relation  to  the  business  of  the  board. 

[Repealing  clause.]    Sec.  2.  All  acts  or  parts  of  acts  in  conflict  herewith  are 
hereby  repealed. 

History:  Enacted  February  28,  1876,  Code  Amdts.  1875-6,  p.  32; 
amended  March  7,  1883,  Stats,  and  Amdts.  1883,  pp.  48-49;  March  8, 
1911,  Stats,  and  Amdts.  1911,  p.  313.     In  effect  immediately. 


HARBOR  COMMISSIONERS. 

1.  "At"  coDBtrued. 

2.  Scheme  for  government  of  harbor  of  San 

Francisco. 

3.  Appointment  valid. 

1.  «At"  construed. — In  provision  of  this 
section:  "The  governor  shall  in  like  man- 
ner, at  the  expiration  of  their  respective 
terms,  appoint  and  commission  their  suc- 
cessors," the  word  "at"  means  "in"  or 
"near"  (construing:  original  section). — Peo- 
ple ex  rel.  Knigrht  v.  Blandlng,  63  CaL  333, 
839. 

2.  Scheme  for  the  government  off  harbor 
off  San  Franclaco  is  provided  in  sections 
2520-3553  of  this  code. — Bateman  v.  Colgan, 
111  Cal.  680,  583,  44  Pac.  288. 

3.  Appointment  valid. — Appointment  of 
harbor  commissioner  anticipating-  expira- 
tion of  term  of  incumbent,  Blandlng,  con- 
firmed by  senate  at  an  extra  session,  is  not 
invalid  because  commission  issued  on  day 
on  which  Blanding's  term  expired. — People 
ex  rel.  Knight  v.  Blandlng,  68  Cal.  838, 
839. 

As  to  allnement  of  East  street  In  San 
Francisco,    power   of  board    to    rectify,    see 

Stats.    1891    p.    270,    1    Hennlng's    General 
Laws,  3d  ed.,  p.  902. 


An  to  certain  mitigations  concerning;  por- 
tions of  water-front  of  San  Francisco,  au- 
thority to  compromise,  see  Stats.  1875-6 
p.  905,  1  Hennlng's  General  Laws,  Sd  ed., 
p.  903. 

An  to  condemnation  proceedings  against 
certain  property  at  Market,  Sacramento* 
and  ISnst  streets  In  San  Francisco,  power  of 
the  board  to  Institute,  see  Stats.  1895  p.  791, 
1  Hennlng's  General  Laws,  Sd  ed.,  p.  902. 

As  to  ex  officio  members  of  the  board,  see, 
post,  8  2521. 

As  to  free  public  market  upon  water- 
front of  San  Francisco,  authority  to  estab- 
lish and  maintain,  see  Stats.  1897,  p.  238r 
entire  act  amended,  Stats.  1903,  p.  76,  1 
Hennlng's  General  Laws,  Sd  ed.,  904. 


As     to     Jurisdiction     of    commission,     see 

Stats.  1877-8,  p.  263,  as  variously  amended 
down  to  and  including  Stats.  1919,  p.  252, 
1  Hennlng's  General  Laws,  3d  ed.,  p.  898. 

As  to  repairs  upon  private  wharves  In 
their  possession,  authority  of  the  board  to 
make,  see  act  of  March  26,  1874,  Stats. 
1873-4,  p.  663,  1  Hennlng's  General  Laws, 
3d   ed.,   p.   897. 

As  to  tolls  to  board,  penalties  for  failure 
to  pay,  see  Stats.  1891,  p.  27,  Hennlng's 
General  Laws,  1st  ed.,  p.  1280. 


§  2521.  COMMISSIONERS  TO  GIVE  BONDS.  EMPLOYEES.  The  presi- 
dent of  the  board  must  give  an  official  bond  in  the  sum  of  fifty  thousand  dollars, 
and  each  of  the  other  commissioners  in  the  sum  of  fifty  thousand  dollars,  which 
must  be  approved  by  the  governor  and  state  treasurer  by  written  indorsement 
thereon,  and  within  fifteen  days  after  the  date  of  their  respective  commissions 
must  be  filed  and  recorded  in  the  office  of  the  secretary  of  state,  together  with 
the  official  oath  prescribed  by  law.  The  commissioners  shall  not  be  sureties 
for  one  another,  nor  shall  any  officer  of  the  state,  nor  any  officer  or  members  of 
the  legislature,  be  accepted  as  surety  on  said  bonds.  As  soon  as  the  commis- 
sioners first  appointed  under  this  act  have  qualified,  the  offices  of  the  present 
commissioners  shall  be  and  are  hereby  declared  to  be  vacant. 


92822 


office:  hours  of  commission— secretary. 


IPt.ni,  Tit  YL 


[Appointment  of  assistants.]  The  board,  on  entering  on  the  duties  of  their 
office,  must  appoint  the  following  officers,  viz. :  A  secretary,  an  assistant  sec- 
retary, an  attorney,  a  chief  wharfinger,  and  such  number  of  wharfingers  and 
collectors  as  they  deem  necessary. 

[Term  of  office.]  Such  officers  shall  hold  for  a  term  of  four  years  from  the 
dates  of  their  respective  appointments,  but  may  be  removed  by  the  board  at 
any  time,  after  due  investigation,  for  causes  affecting  their  official  character  or 
competency.  The  order  for  such  removal,  stating  distinctly  the  causes  there- 
for, must  be  entered  on  their  minutes.  In  case  of  a  vacancy  in  such  offices  by 
the  expiration  of  a  term,  or  for  any  other  cause,  the  board  must  fill  the  same 
by  an  appointment  for  four  years. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  24, 
1863  (Stats.  1863,  p.  406),  as  amended  by  §  1  Act  March  5,  1864,  Stats. 
1863-4,  pp.  138-139;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
p.  32;  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  49;  amended  March  11, 
1907,  Stats,  and  Amdts.  1907,  p.  224,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  143. 


HARBOR  COMMISSIONERS— VACAN- 
CIES, ETC. 

1,  2.  Unconstitutional  in  part. 

3.  Vacancy  filled. 

4.  Wharfinger  and  collector. 

As  to  ex  offlclo  members  of  the  board,  see, 
poet,  S  2631. 

As  to,  offlcUl  oaths,  see,  ante,  86  904-910. 

As  to  official  bonds,  aee,  ante,  86  947-987, 
and  post,   8  2546. 

As  to  qoalMcatloaa  of  officers,  see,  post, 
6  2545. 

As  to  selection  of  board,  see,  post,  8  2547. 

1.  Unconstitutional  In  part. — Authority 
attempted  to  be  conferred  upon  board  to 
create  offices  of  wharfinger  and  collector 
was  delegation  of  legislative  power,  and 
section  to  that  extent  was  unconstitutional 
(con.   op.,   Beatty,  C.  J.,  and  Works,   J.). — 


Ford  v.   Harbor  Commissioners,  81  Cal.  19, 
31.  22  Pac.  278. 


2.  Affirmed  i  Far  re  11  v.  Board  of  Trustees, 
85  Cal.  408,  416,  24  Pac.  868. 

S.     Vacancy  la  filled   by  appointment  for 

unexpired  term  until  next  election  tu« 
thorized  by  law. — People  ex  reL  Love  t. 
Mathewson,  47  Cal.  442,  447. 

4.  Wharfinger  and  collector. — Board  of 
harbor  commissioners  having:  authority  un- 
der this  section  to  create,  has  also  power 
to  abolish,  offices  of  wharfinger  and  col- 
lector at  its  pleasure,  and  thus  Indirectly 
to  remove  the  incumbent,  and  from  date 
when  office  abolished  and  incumbent  dis- 
charged, he  has  no  further  claim  upon 
board  either  to  accept  his  services  or  to 
tender  him  compensation. — Ford  v.  Harbor 
Commissioners,  81  Cal.  19,  31,  22  Pac  IN: 
Freeman  v.  Barnum,  181  CaL  886,  890,  II 
Am.  St.  Rep.  855,  68  Pac.  691. 


§  2522.  OFFICE  HOURS.  SECRETARY,  DUTIES  AND  RESPONSIBIL- 
ITY. The  secretary  must  keep  the  office  of  the  board  open  every  day,  legal 
holidays  excepted,  from  nine  o'clock  a.  m.  till  four  o'clock  p.  m.  He  shall 
safely  keep  and  be  responsible  for  all  moneys  paid  into  the  office,  and  for  all 
the  books  and  papers  of  the  board,  attend  their  meetings  and  keep  a  perfect 
record  of  their  proceedings,  with  the  names  of  the  commissioners  present 
thereat. 

[Statement  by,  when  to  be  made.]  He  must  keep  in  proper  books  an  account 
of  all  moneys  received  and  paid,  and  on  or  before  the  fifth  day  of  each  month 
must  send  to  the  state  controller  a  statement  thereof,  under  oath,  for  the  pre- 
ceding month,  showing  the  sources  from  which  such  moneys  were  received,  and 
the  purposes  for  which  they  were  paid,  and  must  also  report  to  the  controller 
the  amount  paid  to  the  state  treasurer  for  the  month  covered  by  such  statement 
He  must  enter  daily,  in  proper  wharf  book,  the  returns  made  by  the  wharfingers 
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and  collectors,  and,  on  the  last  day  of  each  month,  settle  the  accounts  of  each 
of  them,  and  balance  the  said  books  as  soon  as  possible  thereafter. 

[Records — How  to  be  kept]  When  money  is  received  from  any  source,  he 
must  retain  a  stub  corresponding  in  number,  date,  and  amount,  with  the  receipt 
given  therefor,  and  he  must  require  the  person  paying  it  to  sign  said  stub.  He 
must  record,  at  length,  all  contracts  and  agreements  made  by  the  board,  and 
keep  a  record  of  all  personal  property  purchased,  and  its  cost ;  and  in  case  any 
be  sold,  the  name  of  the  purchaser,  date  of  sale,  and  the  price  received  therefor. 

[Official  bond — Where  filed.]  Before  entering  on  the  duties  of  his  office,  he 
must  give  an  official  bond  in  the  sum  of  fifty  thousand  dollars,  and  take  and 
subscribe  an  official  oath.  Said  bond  must  be  approved  by  the  board,  by 
written  indorsement  thereon,  and  be  filed  with  such  oath  in  the  office  of  the 
secretary  of  state. 

The  assistant  secretary  shall  attend  at  the  office  during  office  hours,  and  must 
perform  such  service  as  may  be  required  of  "him  by  the  secretary  or  the  board. 

[Bond  of  assistant  secretary — Where  filed.]  Before  entering  on  the  duties  of 
his  office,  he  must  give  an  official  bond  in  the  sum  of  twenty  thousand  dollars, 
and  take  and  subscribe  an  official  oath.  Said  bond  must  be  approved  by  the 
board  by  written  indorsement  thereon,  and  be  filed  with  such  oath  in  the  office 
of  the  secretary  of  state. 

The  attorney  shall  attend  to  the  prosecution  and  defense  of  all  suits,  and 
render  such  legal  service  as  may  be  required  of  him  by  the  board. 

The  chief  engineer  must  prepare  such  plans  and  specifications  as  the  board 
may  direct,  and  if  adopted,  and  the  work  ordered  by  the  board  to  be  done,  must 
superintend  its  construction.  He  must  give  constant  attention  to  the  condition 
of  the  sea-wall  and  thoroughfare,  of  the  sheds,  wharves,  piers,  and  landings,  of 
the  streets  or  parts  thereof  under  the  jurisdiction  of  the  board,  and  when 
repairs  are  needed,  must  forthwith  report  to  the  board,  in  writing,  their  nature 
and  extent,  and  if  ordered  by  the  board,  must  have  the  same  done  at  once.  He 
must  keep  himself  informed  as  to  the  depth  of  water  in  the  various  docks  and 
slips,  and  report  to  the  board,  from  time  to  time,  what  dredging  is  required. 
He  must  keep  a  register,  properly  indexed,  showing  the  date,  place,  and  char- 
acter of  every  piece  of  work  done  and  dock  dredged,  when  begun  and  when 
finished,  with  proper  descriptions  and  drawings. 

[Bond  and  oath  of  engineer — Where  filed.]  He  must  take  and  subscribe  an 
official  oath,  and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved 
by  the  board  by  written  indorsement  thereon.  Said  bond  and  oath  must  be 
filed  in  the  office  of  the  board. 

The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbor,  and  cause  them  to  remove  from  time  to  time,  and  from 
place  to  place,  as  the  general  convenience,  safety,  and  good  order  may  require. 
Subject  to  such  regulation,  he  must  assign  berths  to  vessels  in  the  order  of  their 
application  after  entering  the  harbor.  He  must  supervise  the  wharfingers,  and 
report  to. the  board  all  cases  of  failure  to  perform  their  duties,  and  require  all 
shipmasters,  consignees,  pilots,  and  masters  of  towboats  to  conform  to  the  regu- 
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lations  of  the  board.  He  most  require  the  docks,  slips,  wharves,  piers,  and 
other  premises  under  the  jurisdiction  of  the  board  to  be  kept  free  of  all  obstruc- 
tions, and  when  parties  fail  to  obey  his  order  to  remove  the  same,  he  must 
forthwith  report  the  fact  to  the  board,  and  execute  their  orders  in  relation 
thereto. 

[Bond  and  oath  of  chief  wharfinger—- Where  filed.]  He  must  take  and  sub- 
scribe an  official  oath,  and  give  such  official  bond  as  the  board  may  require,  sub- 
ject to  their  approval,  to  be  indorsed  thereon.  Said  bond  and  oath  must  be  filed 
in  the  office  of  the  board. 

The  wharfingers  shall  have  supervision  of  the  wharves  to  which  they  are 
assigned,  and  must  require  the  regulations  of  the  board  and  orders  of  the  chief 
wharfinger  to  be  respected  and  obeyed,  and  good  order  be  preserved  thereon. 

The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 
direct,  and  must  daily  account  for  and  pay  all  moneys  into  the  office. 

The  wharfingers  and  collectors  must  each  take  and  subscribe  an  official  oath, 
and  give  such  official  bond  as  the  board  may  require,  subject  to  their  approval, 
to  be  indorsed  thereon ;  said  bond  and  oath  to  be  filed  in  their  office.  All  the 
above-named  officers  must  perform  such  other  duties  pertaining  to  their 
positions  as  the  board  may  from  time  to  time  prescribe. 

[Employment  of  assistants.]  The  board  may,  in  its  discretion,  employ  an 
assistant  to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  drafts- 
man, a  superintendent  of  dredgers,  and  such  men  on  the  dredgers,  scows,  tow- 
moats,  and  fireboats,  and  in  doing  urgent  repairs,  as  they  deem  advisable,  and 
prescribe  their  bonds,  duties,  and  compensation;  such  employees  shall  hold  their 
positions  and  be  removable  at  the  pleasure  of  the  board;  but  no  officer  or 
employee  of  the  board  shall  be  removed  or  otherwise  prejudiced  for  refusing 
to  contribute  to  any  political  fund,  or  to  render  any  political  service ;  nor  shall 
the  board,  collectively  or  individually,  use  their  official  influence  to  coerce  the 
political  action  of  any  such  officers  and  employees.  Nor  shall  the  state  dredgers 
be  employed  to  dredge  slips  not  under  the  control  of  the  state,  nor  [to  do] 
private  work  of  any  character. 

History:  Enacted  March  12,  1872,  founded  upon  f  2  Act  April  24, 
1863,  Stats.  1863,  p.  406;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  pp.  33-35;  March  7,  1883,  Stats,  and  Amdts.  1883,  pp.  50-52; 
March  21,  1887,  Stats,  and  Amdts.  1886-7,  p.  222. 

§2523.  ACTIONS  BY  COMMISSIONERS  FOR  MONEY,  PROPERTY, 
ETC.  The  commissioners  may  institute  and  prosecute  to  final  judgment, 
actions  in  the  name  of  the  people  of  the  stace  of  California,  for  the  possession 
of  any  portion  of  the  premises  described  in  this  article,  situate  between  the 
inshore  line,  or  line  nearest  the  main-land  and  the  line  offshore  six  hundred 
and  fifty  feet  therefrom,  and  parallel  therewith,  or  for  the  annulling  of  any 
lease  or  contract  entered  into  by  the  commissioners  in  behalf  of  the  state,  by 
virtue  of  any  general  or  special  law,  or  for  the  collection  of  any  money  due,  or 
that  may  become  due  the  state  by  authority  of  this  article ;  and  the  commission- 
ers may  also  institute  and  prosecute  to  final  judgment,  actions  for  the  removal  of 
all  unlawful  obstructions  in  or  upon  said  premises,  or  for  the  removal  of  all 
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unlawful  obstructions  in  or  upon  the  streets  through  the  center  of  which  the 
inshore  line,  or  line  nearest  the  main  land,  bounding  said  premises,  runs.  They 
may  also  remove  any  unlawful  obstructions  thereon  after  the  owner,  possessor, 
or  occupant  of  such  obstructions  shall  have  five  days'  notice,  in  writing,  to 
remove  the  same,  either  served  on  such  owner,  possessor,  or  occupant,  or 
posted  upon  said  obstruction  by  the  chief  wharfinger,  assistant  wharfinger,  or 
wharfinger. 

History:  Enacted  March  12,  1872,  founded  upon  §2  Act  April  24, 
1863  (Stats.  1863,  p.  407),  as  amended  by  5  2  Act  March  5,  1864,  Stats. 
1863-4,  p.  139;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  35. 


ACTION  BY  HARBOR  COMMISSIONERS. 

1.  Power  of  board  to  sue — In  general. 

2.  Same — Board  may  sue  sureties  on  bond. 

1.     Power    off   board    to    sue— In    general, 

— Commissioners  may,  under  sections  2523, 
2524  and  act  of  1878,  sue  in  ejectment  for 
possession  of  strip  of  land  in  Channel  street 
over  which  tide  ebbs  and  flows. — People  ex 


rel.  Harbor  Commissioners  v.  Pacific  Im- 
provement Co.,  130  Cal,  442,  444,  sub  nom. 
People  ex  rel.  Colmon,  62  Pac.  739. 

2.     Same-— Board  may  ane  sureties  on  bond 

of  wharfinger  to  recover  moneys  lost  by  de- 
linquency, and  not  on  relation  of  attorney- 
general. — People  ex  rel.  Harbor  Commis- 
sioners v.  La  Rue,  95  Cal.  75,  78,  30  Pac. 
181. 


§2524.  JURISDICTION  OF  BOARD.  [POWERS  AND  DUTIES  OF. 
BOUNDARIES.]  The  commissioners  shall  have  possession  and  control  of  that 
portion  of  the  bay  of  San  Francisco,  together  with  all  the  improvements,  rights, 
privileges,  easements,  appurtenances  connected  therewith,  or  in  anywise  apper- 
taining thereto,  for  the  purposes  in  this  article  provided  (excepting  such  par- 
cels thereof  as  are  held  by  the  lessees,  or  their  assigns,  on  valid  leases,  which 
parcels  so  held  it  is  hereby  made  the  duty  of  the  commissioners  to  take  posses- 
sion of,  together  with  the  improvements  thereon,  as  soon  as  said  leases  termi- 
nate, and  also  to  see  that  the  lessees,  or  their  successors  or  assigns,  do  not 
exercise  rights  and  privileges  that  are  not  conferred  by  said  leases),  bounded 
as  follows,  to  wit : 

[Boundaries.]  Commencing  at  the  point  where  the  easterly  line  of  the 
Presidio  reservation  intersects  the  water-line  front,  as  established  by  the  board 
of  state  tide  land  commissioners ;  thence  easterly  along  said  water-line  front  to 
the  center  line  of  Webster  street;  thence  southerly  along  the  center  of  Webster 
street  to  the  center  of  Lewis  street ;  thence  easterly  along  the  center  of  Lewis 
street  to  the  center  of  Polk  street;  thence  southerly  along  the  center  of 
Polk  street  to  the  center  of  Tonquin  street;  thence  easterly  along  the  center 
of  Tonquin  street  to  the  center  of  Larkin  street;  thence  southerly  along  the 
center  of  Larkin  street  to  the  center  of  Jefferson  street;  thence  easterly  along 
the  center  of  Jefferson  street  to  the  center  of  Powell  street ;  thence  southerly 
along  the  center  of  Powell  street  to  the  center  of  Beach  street ;  thence  easterly 
along  the  center  of  Beach  street  to  the  center  of  Dupont  street ;  thence  south- 
erly along  the  center  of  Dupont  street  to  the  center  of  North  Point  street; 
thence  easterly  along  the  center  of  North  Point  street  to  the  center  of  Kearny 
street;  thence  southerly  along  the  center  of  Kearny  street  to  the  center  of 
Francisco  street;  thence  easterly  along  the  center  of  Francisco  street  to  the 
center  of  Montgomery  street ;  thence  southerly  along  the  center  of  Montgomery 
street  to  the  center  of  Chestnut  street;  thence  easterly  along  the  center  of 
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Chestnut  street  to  the  center  of  Sansome  street ;  thence  southerly  along  the 
center  of  Sansome  street  to  the  center  of  Lombard  street ;  thence  easterly  along 
the  center  of  Lombard  street  to  the  center  of  Battery  street ;  thence  southerly 
along  the  center  of  Battery  street  to  the  center  of  Greenwich  street;  thence 
easterly  along  the  center  of  Greenwich  street  to  the  center  of  Front  street; 
thence  southerly  along  the  center  of  Front  street  to  the  center  of  Vallejo 
street;  thence  easterly  along  the  center  of  Vallejo  street  to  the  center  of 
Davis  street;  thence  southerly  along  the  center  of  Davis  street  to  the  center 
of  Pacific  street ;  thence  easterly  along  the  center  of  Pacific  street  to  the  west- 
erly line  of  East  street ;  thence  southerly  along  the  westerly  line  of  East  street 
to  the  center  of  Folsom  street;  thence  westerly  along  the  center  of  Folsom 
street  to  the  center  of  Steuart  street;  thence  southerly  along  the  center  of 
Steuart  street  to  the  center  of  Harrison  street ;  thence  southerly  on  a  direct  line 
with  said  Steuart  street  two  hundred  fifty-three  feet  nine  inches,  to  the  center 
of  a  street  the  name  of  which  is  not  on  the  map ;  thence  at  right  angles  west- 
erly along  the  center  of  said  street  to  the  center  of  Spear  street;  thence 
southerly  along  the  center  of  Spear  street  to  the  center  of  Bryant  street;  thence 
westerly  along  the  center  of  Bryant  street  to  the  center  of  Beale  street; 
thence  southerly  along  the  center  of  Beale  street  to  the  center  of  Brannan 
street;  thence  westerly  along  the  center  of  Brannan  street  to  the  center  of 
First  street;  thence  southerly  along  the  center  of  First  street  to  the  center 
of  Townsend  street ;  thence  westerly  along  the  center  of  Townsend  street  five 
hundred  fifty  feet,  to  the  center  of  a  street  the  name  of  which  is  not  on  a  map; 
thence  at  right  angles  southerly  along  the  center  of  said  street  to  the  center  of 
King  street;  thence  westerly  along  the  center  of  King  street  to  the  center 
of  Second  street;  thence  southerly  along  the  center  of  Second  street  to  the  cen- 
ter of  Berry  street;  thence  westerly  along  the  center  of  Berry  street  to  the 
center  of  Third  street;  thence  southerly  along  the  center  of  Third  street  to 
the  northerly  line  of  Channel  street ;  thence  westerly  along  the  last-mentioned 
line  to  the  easterly  line  of  Fifth  street;  thence  southerly  along  said  last- 
mentioned  line  to  the  southerly  line  of  said  Channel  street;  thence  easterly 
along  said  last-mentioned  line  to  the  center  of  Kentucky  street ;  thence  south- 
erly along  the  center  of  Kentucky  street  to  the  center  of  Fourth  street;  thence 
along  the  center  of  Fourth  street  to  the  center  of  Louisiana  street;  thence 
southerly  along  the  center  of  Louisiana  street  to  the  center  of  El  Dorado  street: 
thence  westerly  along  the  center  of  El  Dorado  street  to  the  center  of  Illinois 
street ;  thence  southerly  along  the  center  of  Illinois  street  to  the  center  of 
Solano  street ;  thence  easterly  along  the  center  of  Solano  street  to  the  water- 
front line  established  by  the  board  of  state  tide  land  commissioners;  thence 
southerly  along  said  last-mentioned  line  to  the  center  of  Tulare  street;  thence 
westerly  along  the  center  of  Tulare  street  to  the  center  of  Texas  street; 
thence  southerly  along  the  center  of  Texas  street  to  the  center  of  Islais  street; 
thence  easterly  along  the  center  of  Islais  street  to  the  center  of  Waterfront 
street ;  thence  southerly  along  the  center  of  Waterfront  street  to  the  center  of 
India  street;  thence  westerly,  southerly  and  easterly  along  the  center  of 
said  India  street  to  the  center  of  Waterfront  street,  to  the  center  of  China 
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street ;  thence  westerly  along  the  center  of  China  street  to  the  center  of  Third 
avenue ;  thence  southerly  along  the  center  of  Third  avenue  to  the  northerly  line 
of  the  property  of  the  California  Dry  Dock  Company ;  thence  easterly  along 
said  last-mentioned  line  to  the  waterfront  established  by  the  board  of  state  tide 
land  commissioners ;  thence  southerly  along  and  around  said  Dry  Dock  Com- 
pany 's  land  to  the  southeasterly  corner  thereof;  thence  westerly  along  the  line 
of  said  land  to  the  center  of  Waterfront  street;  thence  southerly  along  the 
center  of  Waterfront  street  to  the  center  of  Nineteenth  avenue ;  thence  west- 
erly along  the  center  of  Nineteenth  avenue  to  the  center  of  Dock  street ;  thence 
southerly  along  the  line  of  Dock  street  to  the  center  of  Twenty-third  avenue ; 
thence  westerly  along  the  center  of  Twenty-third  avenue  to  the  center  of 
H  street ;  thence  southerly  along  the  center  of  H  street  to  the  center  of  Twenty- 
fourth  avenue;  thence  easterly  along  the  center  of  Twenty-fourth  avenue  to 
the  center  of  Waterfront  street;  thence  southerly  along  the  center  of  said 
Waterfront  street  to  the  southern  boundary  of  the  city  and  county  of  San 
Francisco ;  thence  along  the  southerly,  easterly  and  northerly  boundary  lines 
of  said  city  and  county  to  a  point  due  north  of  the  place  of  commencement,  and 
thence  south  to  the  place  of  commencement.  But  no  harbor  embankment  of 
sea-wall  shall  be  constructed  outside  of  the  following-named  points  and  lines, 

to  wit : 

[Boundaries  of  sea-walls.]  Commencing  at  the  point  where  the  eastern 
boundary  line  of  the  Presidio  reservation,  extended  in  a  northerly  direction, 
intersects  the  three-fathom  contour  line  shown  upon  the  chart  of  the  United 
States  survey,  and  running  thence  in  an  easterly  and  southerly  direction,  upon 
straight  or  curved  lines,  in  such  a  manner  as  to  approach  as  near  as  practicable 
the  extreme  outer  projections  of  the  water-line  front,  as  described  in  an  act 
to  provide  for  the  disposition  of  certain  property  of  the  state  of  California, 
passed  March  twenty-sixth,  in  the  year  of  our  Lord  eighteen  hundred  and 
fifty-one,  to  a  point  at  or  near  the  intersection  of  Second  and  Berry  streets; 
thence  continuing  southerly,  upon  straight  or  curved  lines,  in  such  a  manner  as 
to  approach  as  near  as  practicable  the  extreme  outer  projections  of  the  water- 
line  front,  as  established  by  the  board  of  state  tide  land  commissioners,  to  the 
southerly  boundary  of  said  city  and  county  of  San  Francisco ; 

[General  authority  of  commissioners.]  and  said  commissioners,  in  addition 
to  a  general  control  over  said  premises,  shall  have  authority  to  use  for  loading 
and  landing  merchandise,  with  a  right  to  collect  dockage,  wharfage  and  tolls 
thereon,  such  portion  of  the  streets  of  the  city  and  county  of  San  Francisco, 
ending  or  fronting  upon  the  waters  of  said  bay  as  may  be  used  for  such  pur- 
poses without  obstructing  the  same  as  thoroughfares ;  and  authority  to  rent  an 
office  in  the  city  and  county  of  San  Francisco,  between  Montgomery,  Market 
and  Pacific  streets  and  the  city  front ;  and  purchase  from  time  to  time  suitable 
books  for  the  records  of  the  secretary  and  accounts  of  the  wharfingers,  together 
with  such  stationery  as  may  be  required  by  the  board ;  and  to  fix  and  regulate, 
from  time  to  time,  the  rates  of  dockage,  wharfage,  cranage,  tolls  and  rents ;  and 
collect  such  an  amount  of  revenue  therefrom  as  will  enable  the  commissioners 
to  perform  the  duties  required  of  them  by  authority  of  this  article. 
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[Wharves.]  The  commissioners  shall  construct  such  number  of  wharves  as 
the  wants  of  commerce  shall  require,  and  shall  locate  such  wharves  at  such 
points  and  upon  such  lines  as  the  board  may  deem  most  suitable  for  the  best 
interests  of  commerce,  and  shall  repair  and  maintain  all  the  wharves,  piers, 
quays,  landings  and  thoroughfares  the  wants  of  commerce  may  require,  and 
generally  to  erect  all  such  improvements  as  may  be  necessary  for  the  safe 
landing,  loading  and  unloading,  and  protection  of  all  classes  of  merchandise, 
and  for  the  safety  and  convenience  of  passengers  passing  into  and  out  of  the 
city  and  county  of  San  Francisco  by  water. 

[Repairs.]  And  for  the  purpose  of  repairing  said  wharves,  piers,  quays  and 
landings,  the  commissioners  are  hereby  authorized  and  empowered  to  purchase 
or  construct  pile  drivers,  and  the  necessary  machinery  to  be  used  therewith, 
and  employ  men  for  operating  the  same;  nor  shall  any  such  wharf  be  con- 
structed upon  such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less  than 
one  hundred  and  thirty-six  feet  wide  at  the  most  narrow  point  between  the 
wharves. 

[Works  for  preserving  piles.]  The  commissioners  are  hereby  authorized  and 
empowered  to  purchase  or  construct  works  for  preserving  piles  and  timber, 
and  the  necessary  machinery  to  be  used  therewith,  and  operate  said  works,  and 
for  that  purpose  to  employ  men  and  purchase  chemicals,  or  such  other 
materials  as  may  be  necessary  for  the  preserving  of  piles  and  timber. 

[Proposals  for  contract  work.]  When  they  determine  that  a  new  wharf  shall 
be  erected,  or  any  other  necessary  improvement  constructed,  or  repairs  made, 
or  dredging  machines,  pile  drivers,  scows,  steam  tugs,  or  any  necessary 
machinery  or  material  obtained,  the  costs  of  which  shall  exceed  three  thousand 
dollars,  they  shall  advertise  for  sealed  proposals  for  a  period  not  less  than  ten 
days,  in  one  or  more  of  the  daily  newspapers  in  the  city  and  county  of  San 
Francisco.  Every  proposal  shall  be  accompanied  by  a  certified  check  for  an 
amount  equal  to  five  per  cent  of  the  amount  of  such  proposal,  such  check  to  be 
made  payable  to  the  order  of  the  secretary  of  said  board ;  conditioned,  if  the 
proposal  is  accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or 
neglect  to  execute  the  contract  and  give  the  bond  required  within  six  days 
after  the  award  is  made,  in  that  case,  the  said  sum  mentioned  in  said  cheek 
shall  be  paid  into  the  state  treasury  by  said  secretary,  as  liquidated  damages 
for  such  failure  and  neglect,  as  a  portion  of  the  San  Francisco  harbor  improve- 
ment fund. 

[What  advertisement  shall  contain.]  Such  advertisement  shall  contain  a 
general  description  of  the  work  to  be  done,  the  material  to  be  used,  the  place 
where  to  be  used,  and  must  refer  to  specifications,  which  must  contain  a  full  and 
accurate  description  of  the  work  to  be  performed,  the  material  to  be  used,  and 
where  it  is  to  be  used ;  which  specifications  shall  be  kept  in  the  office  of  the  sec- 
retary of  the  board  in  such  manner  that  all  persons  may  inspect  the  same  during 
the  usual  business  hours  of  all  days  except  Sundays  and  holidays.  On  a  day 
named  in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the  pres- 
ence of  such  bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder, 
who  shall  furnish  sufficient  sureties  to  guarantee  the  performance  of  the  work. 
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If,  in  the  opinion  of  the  commissioners,  the  bids  are  too  high,  they  may  reject 
them,  and  advertise  anew  in  like  manner  as  before.  If,  in  the  opinion  of  the 
commissioners,  the  second  bids  are  too  high,  they  may  reject  them  likewise,  and 
enter  into  contract  with  responsible  parties  without  giving  further  notice.  Any 
contract  entered  into  without  giving  public  notice  and  receiving  bids,  must  be 
at  least  ten  per  cent  lower  than  the  lowest  rejected  bid. 

[May  construct  seawalls  and  dredge  slips.]  The  board  may  construct  such 
harbor  embankment  or  seawall  as  shall  be  necessary  to  protect  the  harbor  of 
San  Francisco,  and  dredge  such  number  of  slips  and  docks  as  the  commerce  of 
the  port  of  San  Francisco  may  require,  to  a  depth  that  will  admit  of  the  easy 
and  free  ingress  and  egress  of  all  classes  of  watercraft  that  load  and  discharge 
cargoes  at  the  wharves,  piers,  quays,  landings,  and  thoroughfares  in  the  harbor 
of  San  Francisco;  to  perform  which  dredging  the  board  of  state  harbor  com- 
missioners are  hereby  authorized  and  empowered  to  purchase  or  construct  dredg- 
ing machines,  scows,  steam  tugs,  and  the  necessary  machinery,  and  employ  men 
for  operating  the  same.  When  any  portion  of  the  premises  described  in  this 
article  shall  be  dredged,  the  sand,  mud,  or  other  substance  shall  be  deposited  in 
a  place  designated  by  the  board,  in  not  less  than  fifteen  fathoms  of  water. 

[Liability  for  dockage.]  All  classes  of  watercraft  that  uses  or  makes  fast  to 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  and  lands  upon  or  loads  there- 
from any  goods,  wares,  or  merchandise,  shall  be  liable  and  must  pay  the  com- 
missioners such  rates  of  dockage  as  shall  be  fixed  by  authority  of  this  article; 
and  all  such  watercraft  as  shall  discharge  or  receive  any  goods,  wares,  or  mer- 
chandise, while  moored  in  any  slip,  dock  or  basin  within  the  jurisdiction  of  the 
commissioners,  shall  pay  one-half  the  regular  rates  of  dockage.  Any  water- 
craft  that  shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,  slip,  dock, 
or  basin,  unless  forced  to  do  so  by  stress  of  weather,  without  first  paying  the 
dockage  due  from  such  vessel,  shall  be  liable  to  pay  double  the  regular  rates. 

[Tolls  to  be  lien  on  goods.]  The  charge  for  wharfage  and  tolls  shall  be  a  lien 
upon  all  goods,  wares  and  merchandise  landed  upon  any  of  the  wharves,  piers, 
quays,  landings  or  thoroughfares  upon  the  premises  described  in  this  article ; 
and  the  commissioners,  their  agents  or  lessees,  may  hold  possession  of  any  such 
goods,  wares,  or  merchandise  so  landed  as  aforesaid,  to  secure  the  payment  of 
such  wharfage  and  tolls;  and  for  the  purpose  of  such  lien  are  deemed  to  have 
possession  of  such  goods,  wares  and  merchandise  so  landed  until  such  charge 
for  wharfage  and  tolls  are  paid. 

[Rules  and  regulations.]  The  commissioners  shall  have  power  to  make 
reasonable  rules  and  regulations  concerning  the  control  and  management  of  the 
property  of  the  state  which  is  intrusted  to  them  by  virtue  of  this  article,  and 
said  commissioners  are  hereby  authorized  and  required  to  make,  without  delay, 
and  from  time  to  time,  and  publish  not  less  than  thirty  days  in  a  daily  newspaper 
of  general  circulation  published  in  the  city  and  county  of  San  Francisco,  all 
needful  rules  and  regulations  not  inconsistent  with  the  laws  of  the  state  or  of 
the  United  States  in  relation  to  the  mooring  and  anchoring  of  vessels  in  said 
harbor,  providing  and  maintaining  free,  open,  and  unobstructed  passageways  for 
steam  ferryboats  and  other  steamers  navigating  the  waters  of  the  bay  of  San 
Francisco  and  the  fresh-water  tributaries  of  said  bay  so  that  such  steamers  can 
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conveniently  make  their  trips  without  impediment  from  vessels  at  anchor  or 
other  obstacles.  And  said  commissioners  may  also  make  all  needful  rules  and 
regulations  governing  the  removal  of  such  vessels  from  the  wharves  and  other 
landings,  and  from  slips  and  docks  as  are  not  engaged  in  receiving  or  discharging 
cargo,  prescribing  the  time  during  which  goods,  wares,  and  merchandise  landed 
upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare  shall  be  permitted  to 
remain  thereon,  and  may  divide  the  same  into  several  classes,  and  may,  by  such 
rules  and  regulations,  provide  that  in  case  any  such  goods,  wares,  or  merchandise 
remain  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare  beyond  the  term 
so  prescribed,  the  respective  wharfinger  may,  under  the  order  of  the  commis- 
sioners, remove  and  deposit  the  same  in  a  suitable  place,  at  the  charge,  risk,  and 
expense  of  the  owner  thereof.  When  any  goods,  wares,  or  merchandise  shall 
have  remained  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare  more  than 
twenty-four  hours,  the  commissioners  may,  in  their  discretion,  charge  such  addi- 
tional rates  for  each  subsequent  day  as  in  their  opinion  is  just  and  equitable. 

[Landings  for  use  of  federal  government.]  The  commissioners  may,  in  their 
discretion,  set  apart  and  assign  for  the  exclusive  use  of  the  water  craft  used  by 
the  officers  of  the  federal  government,  such  convenient  and  safe  landings  as  such 
officers  may  require,  together  with  suitable  premises  near  such  landings  as  may 
be  set  apart  and  assigned  for  their  use,  upon  which  premises. such  officers  may 
cause  to  be  erected  offices  and  storehouses  to  suit  their  convenience;  and  the 
commissioners  shall  charge  a  reasonable  compensation  per  month  for  the  use  of 
such  landings  and  office  and  storehouse  premises  ; 

[For  police  use.]  set  apart  and  assign  a  suitable  and  proper  locality  for 
the  use  of  the  harbor  police  of  the  city  and  county  of  San  Francisco,  and  also  a 
suitable  place  for  a  boathouse  station,  for  the  exclusive  use  of  the  quarantine 
and  health  officers  of  said  city  and  county,  without  compensation ; 

[For  ferryboats.]  set  apart  and  assign,  for  the  exclusive  use  of  steam  ferry- 
boats, suitable  slips,  in  which  such  structures  may  be  erected  as  will  secure  the 
safe  and  convenient  landing  of  passengers  and  safe  landing  and  delivery  of 
freight ;  set  apart  and  assign  suitable  wharves,  berths,  or  landings  for  the  exclu- 
sive use  of  vessels ;  to  construct  suitable  sheds,  gates  and  other  temporary  struc- 
tures as  may  be  necessary  for  the  safe  and  convenient  landing  of  passengers 
and  safe  landing  and  delivery  of  freight ; 

{For  fishermen.]  and  set  apart  and  assign,  for  the  sole  and  exclusive  use  of 
the  fishermen  of  the  city  and  county  of  San  Francisco,  such  place  or  places  as 
the  said  commissioners  shall  deem  proper,  sufficient,  and  adapted  for  the 
requirements  and  necessities  of  said  fishermen ;  provided,  the  premises  set  apart 
by  said  commissioners  shall  be  used  only  for  the  legitimate  business  of  said 
fishermen,  and  for  no  other  purpose ;  and  provided,  said  commission  shall  charge 
said  fishermen  for  the  use  thereof  such  rates  as  said  commission  shall  fix  from 
time  to  time. 

[For  horses,  etc.]  The  commissioners  may  assign  suitable  places  for  the 
landing  of  horses,  cattle,  sheep,  swine;  and  when  such  places  have  been 
assigned,  it  shall  be  a  misdemeanor  for  a  commander  of  any  water  craft  to  land 
any  greater  number  than  ten  at  any  one  time  from  any  water  craft  at  any  other 
place. 
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[For  marine  railways.]  The  commissioners  may  set  apart,  for  the  uses  and 
and  purposes  of  dry  docks  and  marine  railways,  such  portions  of  the  waterfront 
northwesterly  of  the  northerly  end  of  Kearny  street,  and  southerly  of  the  east- 
erly end  of  Solano  street,  as  the  wants  of  commerce  may  require. 

[Leases  of  premises.]  The  commissioners  shall  not  have  the  right  to  renew 
any  lease,  or  to  lease  any  premises  under  their  control  for  any  purpose  what- 
ever, except  as  otherwise  specially  provided,  but  they  may  permit  any  property 
under  their  control  to  be  used  by  any  corporation,  firm,  association,  person, 
or  company,  but  in  no  case  shall  any  corporation,  firm,  association,  person,  or 
company  enjoy  the  use  of  any  of  the  property  under  the  commissioners'  charge, 
except  such  use  as  shall  be  terminated  as  herein  provided ;  and  the  said  com- 
missioners may  condemn,  purchase,  and  pay  a  reasonable  compensation  for 
such  structures  as  may  have  been  erected  upon  the  said  premises,  which  struc- 
tures, in  the  opinion  of  the  board  and  engineer  may  be  useful  for  such  commer- 
cial purposes  as  this  article  is  intended  to  promote. 

[Permits  to  land  goods.]  No  person  or  company  shall  land  or  remove  any 
goods,  wares  or  merchandise,  or  other  things,  upon  or  from  any  wharf,  pier, 
quay,  landing,  or  thoroughfare  situated  upon  the  premises  described  in  this 
article ;  nor  shall  any  corporation,  firm,  association,  company  or  person  collect 
dockage,  wharfage,  cranage,  or  toll  within  the  boundaries  of  the  premises 
described  in  this  article,  without  first  obtaining  permission  to  do  so  from  said 
commissioners.  Any  use  permitted  of  the  property  by  the  commissioners  may 
be  terminated  at  any  time  by  them,  on  thirty  days'  previous  notice  to  the  party 
or  parties  so  using  the  same. 

[Spur  tracks.]  Said  board  may,  when  the  wants  of  commerce  require,  lay 
down  such  number  of  tracks  along  and  on  any  portion  of  said  waterfront  as 
may  be  necessary  to  meet  such  wants,  and  permit  the  use  thereof  to  any  corpo- 
ration or  association,  or  any  person  or  persons,  under  such  rules,  regulations, 
and  at  such  compensation  as  said  board  may  determine ;  and  make  such  agree- 
ments with  persons,  firms  and  corporations  owning  spur  or  industry  tracks 
relative  to  the  use  by  the  state  of  such  tracks  as  said  board  may  determine  to 
be  necessary ;  provided,  that  no  special  privileges  shall  be  awarded  thereon  to 
any  corporation,  association,  person  or  persons ; 

[Premises  leased  for  terminal  facilities.]  provided,  that  nothing  herein  shall 
apply  to  or  restrict  the  use  of  any  premises  leased  for  terminal  facilities  under 
or  by  reason  of  an  act  of  the  legislature  entitled  "An  act  to  amend  an  act 
entitled  'An  act  to  amend  an  act  entitled  "An  act  to  amend  section  six  of  an 
act  entitled  'An  act  concerning  the  waterfront  of  the  city  and  county  of  San 
Francisco,'  approved  March  15,  1878,  and  to  confer  further  powers  upon  the 
board  of  state  harbor  commissioners,"  approved  March  17,  1880,'  approved 
March  19,  1889,  conferring  further  powers  upon  said  board,"  approved  March 
26,  1895,  and  which  has  not  been  declared  forfeited  by  the  board  of  harbor 
commissioners ; 

[Switches.]  and  provided,  further,  that  switches  from  said  railroad  track 
or  tracks  may,  with  the  permission  of  said  board,  and  under  the  limitations  and 
conditions  of  this  act,  be  constructed  by  corporations,  or  any  person  or  persons, 
leading  to  any  warehouse  or  place  of  business. 
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[Obstructions.]  Nor  shall  any  person  or  company  place,  or  cause  to  be 
placed,  any  obstructions  in  that  portion  of  the  bay  of  San  Francisco  described 
in  this  article,  nor  upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  with- 
out the  consent  of  the  board. 

[Notice  to  remove  Obstructions.]  Whenever  any  wharf,  pier,  quay,  landing, 
or  thoroughfare  in  the  harbor  of  San  Francisco  shall  be  incumbered,  or  their 
free  use  interfered  with,  by  goods,  wares,  merchandise,  or  other  substance, 
whether  loose,  or  built  upon,  or  fixed  to  any  such  wharf,  pier,  quay,  landing,  or 
thoroughfare,  it  shall  be  the  duty  of  the  commissioners  to  notify,  in  writing 
(which  service  may  be  served  by  a  wharfinger,  or  the  secretary  or  assistant 
secretary  of  the  board),  the  owner,  agent,  or  occupant,  or  person  placing  or 
keeping  such  obstruction  thereon,  to  remove  the  same  within  twenty-four  hours 
after  the  serving  of  such  notice;  and  in  case  of  failure  to  comply  with  such 
notice,  and  remove  such  obstructions,  the  owner,  agent,  occupant,  or  person 
notified  shall  be  liable  to  pay  the  commissioners  the  sum  of  twenty-five  dollars 
for  each  and  every  day  during  which  such  obstruction  shall  remain  upon  any 
such  wharf,  pier,  quay,  landing,  or  thoroughfare ;  and  the  commissioners  shall 
have  power,  in  their  discretion,  to  remove  any  such  incumbering  substance,  and 
store  the  same  in  any  suitable,  convenient,  and  safe  place,  and  a  sum  equal  to 
the  amount  of  the  expenses  of  the  removal,  together  with  all  other  necessary 
charges,  shall  be  paid  by  the  owner  of  such  incumbering  substance  to  the  com- 
missioners, and  such  sum  and  necessary  charges  shall  be  a  lien  on  such  sub- 
stance until  paid.  Dockage  shall  not  be  collected  on  any  vessel  lying  at  anchor 
outside  of  dock,  wharf,  or  slip. 

[Railroads  along  open  canals.]  Nothing  in  this  section  shall  be  construed 
as  authorizing  the  board  of  harbor  commissioners  to  construct  any  railroad 
along  and  upon  any  open  canal  extending  inland  from  said  waterfront.  But 
said  harbor  commissioners  may,  when  a  waterfront  railroad  shall  be  constructed 
by  them,  construct  the  same  across  the  outlet  of  such  open  canal. 

Sec.  2.  [Repealing  clause.]  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  3.  [In  effect  when.]  This  act  shall  take  effect  and  be  in  force  immedi- 
ately after  its  passage. 

History:  Enacted  March  12,  1872,  founded  on  §  3  Act  April  24, 
1863  (Stats.  1863,  p.  408),  as  amended  by  §  3  Act  March  5,  1864, 
Stats.  1863-4,  p.  140;  amended  February  28,  1876,  Code  Amdts.  1875-6, 
p.  36;  March  21,  1887,  Stats,  and  Amdts.  1886-7,  p.  224;  March  19, 
1889,  Stats,  and  Amdts.  1889,  p.  380;  February  8,  1900.  Stats,  and 
Amdts.  1900-1  (1900  pt.),  p.  9;  March  23,  1901,  Stats,  and  Amdts.  1900-1, 
p.  619;  June  14,  1906,  Stats,  and  Amdts.  1906-7,  p.  44,  Kerr's  Stats,  and 
Amdts.  1906,  p.  144;  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  237; 
May  7,  1919,  Stats,  and  Amdts.  1919,  p.  343.    In  effect  July  22,  1919. 

POWERS  AND  DUTIES  OF  HARBOR  8.  Power   to  collect   dockage  and   wharfage 

COMMISSIONERS.  limited. 

1.  Act  of  1878  not  repealed  by  section.  9-  8treets  under  water  not  thoroughfares. 

2.  Dockage  and  wharfage  collections.  10'  Transfer  companies  on  wharves. 

o    t*    i  *  «  A„t^  ^«  4.AmmAMA  H*  Use  °*  wharves  by  vessels — Not  by  trans- 

3.  Dockage  not  a  duty  on  tonnage.  fer  companies.  '  J 

4.  Fraud  must  be  clearly  established.  j^.  Wharf  erected  on  Channel  street. 

5.  General  and  special  statutes  reconciled.  13.  "Wharfage"     and     " dockage"     distro- 

6.  Power  of  board  not  to  be  delegated.  guished. 

7.  Power  of  harbor  commissioners.  14.  Wharfage  not  a  duty  on  tonnage. 
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1.     Aet  of  1878  not  repealed   by   section. 

— Act  of  1878.  providing:  that  the  "inshore 
limit  of  the  jurisdiction  of  the  board  of 
state  harbor  commissioners  shall  be  and  re- 
main the  same  as  defined  in  §  2524  of  this 
code/*  and  specially  extending:  their  Juris- 
diction in  and  over  Channel  street  "as  far 
as  the  ebb  and  flow  of  tide-water,"  is  not 
repealed  by  implication  as  to  the  latter  pro- 
vision by  the  subsequent  amendments  of 
1887  and  1889  to  section,  there  being:  no 
radical  inconsistency  between  these  amend- 
ments and  that  special  provision  of  the  act 
of  1878  which  can  still  stand  and  be  read  as 
a  part  of  that  act  as  amended  and  as  a 
proviso  thereto. — People  ex  rel.  Harbor 
Commissioners  v.  Pacific  Improvement  Co., 
180  Cal.  442,  448,  62  Pac.  739;  Santa  Cru» 
R.  P.  Co.  v.  Lyons,  1S3  Cal.  114-116,  66  Pac. 
329. 

2.  Dockage  and  wharfage  collection*. — 
The  provisions  of  section  4  of  act  of  March 
30,  1868  (Stats.  1867-8.  p.  716),  that  "nothing: 
in  this  act  shall  be  construed  to  interfere 
with  collection  of  dockage  and  wharfage  by 
the  state,"  is  no  new  grant  of  power  to 
harbor  commissioners,  but  simply  precau- 
tionary reservation  that  nothing:  in  act 
shall  be  construed  to  interfere  with  powers 
of  harbor  commissioners  with  respect  to 
collection  as  already  conferred  and  defined. 

People    v.    Pacific    Rolling:    Mills    Co.,    60 

Cal.    323,   326. 

8.     Dockage    not    a    dnty    on    tonnage. — 

Board  may  collect  dockage  agrainst  lighter 
and  barge  for  privilege  of  using  wharves, 
docks,  and  slips,  fixing  rate  of  dockage 
in  proportion  to  tonnage  of  vessels,  and 
such  charge  is  not  duty  on  tonnage. — Peo- 
ple ex  rel.  English  v.  Roberts,  92  Cal.  669, 
663,  28  Pac.  689. 

4.     Fraud     mast    be     clearly    established 

beyond  mere  suspicion  In  order  to  overcome 
presumption  which  always  exists  In  favor 
of  good  faith  and  fair  dealing  of  public 
officers,  before  court  of  equity  will  Inter- 
fere with  action  of  board. — Union  Trans- 
portation Co.  v.  Bassett.  118  Cal,  604,  612. 
50  Pac.  764. 

R.  General  and  special  statutes  recon- 
ciled.— This  section  defines  jurisdiction  of 
board  of  harbor  commissioners  and  is  not 
repealed  by  implication  by  act  of  1878  and 
amendments  of  1887  and  1889.  Acts  are  not 
in  conflict.  Act  of  1878  extended  the  Juris- 
diction and  is  to  be  read  with  this  section. 

People    ex    rel.   Harbor   Commissioners   v. 

Pacific  Improvement  Co.,  130  Cal.  442,  446. 
62  Pac.  739. 

ft,  Power  of  board  not  to  be  delegated. 
Power  and  control  of  harbor  commission- 
ers over  water-front  by  the  statute,  can 
not  be  delegated  to  third  parties,  nor  enable 
a  steamship  company  to  grant  an  exclusive 
privilege  to  one  transfer  company  to  solicit. 
upon  pier  occupied  by  Its  vessels,  carry- 
ing of  baggage  or  passengers  therefrom. — 


Morton  Bros.  v.  Pacific  Coast  S.  S.  Co.,  122 
Cal.  362,  354,  66  Pac.  1. 

7.  Powers  of  harbor  commissioners  de- 
fined by  code,  citing  section  2532,  post. — 
Union  Transportation  Co  v.  Bassett,  118  CaL 
604,   619,  50  Pac.  754. 

8.  Power  to  collect  dockage  and  wharf- 
age limited. — The  state  board  of  harbor 
commissioners  has  no  authority  to  collect 
dockage,  wharfage,  or  tolls  upon  any 
wharves  that  do  not  constitute  portion  of 
street  ending  or  fronting  upon  waters  of 
bay. — People  v.  Pacific  Rolling  Mills  Co.,  60 
Cal.  323,  327;  People  v.  San  Francisco  G 
L.   Co.,    60   Cal.,    349,   850. 

9.  Streets  under  water  not  thorough- 
fares.— This  section  refers  to  "streets" 
which  are  "thoroughfares"  and  not  to 
streets  covered  with  water. — People  v.  San 
Francisco   Gas  Light  Co.,   60   Cal.   349,    350. 

10.  Transfer  companies  on  the  wharves. 

—The  matter  of  granting  or  refusing  priv- 
ileges to  transfer  companies  to  conduct 
their  business  upon  piers  la  with  harbor 
commissioners  alone,  and  is  matter  which 
they  should  control  and  manage  by  reason- 
able rules  and  regulations. — Morton  Bros, 
v.  Pacific  Coast  S.  S.  Co.,  122  Cal.  852.  354, 
65  Pac.  1. 

11.  Use  of  wharves  by  vessels— Not  by 
transfer  companies. — This  section,  granting 
power  to  harbor  commissioners  to  "set 
apart  and  assign  suitable  wharves,  berths, 
and  landings  for  exclusive  use  of  vessels," 
is  to  be  construed  as  making  the  assigning 
or  setting  apart  of  the  use  of  the  wharves 
and  landing  "exclusive"  as  against  other 
vessels,  and  not  as  against  assignees  of 
right  to  occupy  a  pier. — Morton  Bros.  v. 
Pacific  Coast  S.  &  Co.,  122  Cal.  852,  858,  65 
Pac.  1. 

12.  Wharf     erected     on     Channel     street* 

being  property  of  state,  is  subject  to  con- 
trol of  board  of  state  harbor  commissioners, 
and  not  of  city  and  county  of  San  Francis- 
co.—People  v.  Williams,  64  Cal.  498,  502,  2 
Pac.   393. 

13.  "Wharfage"  and  "dockage**  distin- 
guished.— "Wharfage"  Is  used  to  designate 
charge  against  merchandise  for  use  of 
wharf.  "Dockage"  Is  to  designate  charge 
against  vessels  for  privilege  of  mooring 
to  the  wharves  or  in  slips. — People  ex  rel. 
English  v.  Roberts,  92  Cal.  659,  664,  28 
Pac.    689. 

14.  Wharfage  not  dnty  on  tonnage. — 
Whenever  state  shall  have  constructed  or 
acquired  wharves  in  interest  of  commerce,  It 
may  collect  wharfage  as  proprietor  for  use 
of  the  wharves;  to  attempt  to  impose 
"wharfage"  (so-called)  In  advance  of  such 
construction  or  acquisition  would  be  an  at- 
tempt to  lay  a  duty  on  tonnage  in  viola- 
tion of  article  I,  section  10  of  constitution  of 
United  States  (con.  op.,  Myrick,  J.). — People 
v.  Pacific  Rolling  Mills  Co.,  60  Cal.  323,  327. 
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9|  2624a,  2525  AQUATIC  SPORTS — STRKET  ALONG  WATER-FRONT.       [Ft.  IIL  Ttt.  Th 

§  2524a.  POWER  OF  STATE  HARBOR  COMMISSIONERS  TO  SET 
APART  PROPERTY  FOR  AQUATIC  SPORTS.  The  board  of  state  harbor 
commissioners  shall  have  power  to  set  apart  and  assign  any  property  under 
their  control,  for  a  period  not  exceeding  ten  years,  to  any  corporation,  club  or 
association  organized  for  the  purpose  of  developing  and  promoting  aquatie 
sport ;  provided,  that  no  property  shall  be  set  apart  under  provisions  of  this 
section  to  any  corporation,  club,  or  association  the  object  of  which  is  pecuniary 
profit;  and  provided  further,  that  when  any  property  has  been  set  apart  under 
the  provisions  of  this  section  to  any  corporation,  club  or  association,  and  such 
corporation,  club  or  association  shall  cease  to  be  actively  engaged  in  the  prose- 
cution of  the  object  and  purposes  for  which  it  was  organized  or  incorporated, 
such  assignment  shall  thereupon  cease  and  determine  as  to  such  corporation, 
club,  or  association. 

History:  Enacted  February  23,  1907,  Stats,  and  Amdts.  1907,  p.  43, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  151.    In  effect  immediately. 

§2525.  EXTENSION  AND  SUPERVISION  OF  STREETS  ALONG 
WATER-FRONT.  WIDTH,  SEWERS,  ETC.  The  board  of  state  harbor  com- 
missioners  are  authorized  to  extend  any  of  the  streets  lying  along  the  water- 
front of  said  city  and  county,  to  a  width  not  exceeding  one  hundred  and  fifty 
feet,  where  they  have  not  been  already  so  extended.  The  outer  half  of  such 
streets  must  be  constructed  or  built  and  maintained  in  good  repair  by  the  state 
harbor  commissioners,  or  parties  holding  under  them,  and  may  be  used  as  a 
landing  place  or  pier,  on  which  dockage,  wharfage,  and  tolls  may  be  collected. 
And  until  such  extensions  are  made,  the  commissioners  may  have  and  use  as  a 
landing-place,  with  full  power  to  collect  dockage,  wharfage,  and  tolls  thereon, 
so  much  of  the  streets  now  fronting  upon  the  water-front  as  may  be  used  for 
such  purpose  without  obstructing  the  same  as  a  thoroughfare.  The  inner  half 
of  such  streets  shall  be  constructed  and  maintained  in  good  repair  by  the  owners 
of  the  lots  abutting  thereon,  and  the  city  and  county  of  San  Francisco.  The 
commissioners  are  authorized  to  construct,  across  the  outer  half  of  said  streets, 
an  extension  of  the  sewers  of  the  said  city  and  county.  If  it  be  necessary  to 
take  any  land  for  the  purpose  of  widening  any  such  street,  the  commissioners 
are  hereby  authorized  to  institute  and  prosecute  to  final  determination,  pro- 
ceedings therefor,  in  conformity  with  the  provisions  of  part  third,  title  seven, 
of  the  Code  of  Civil  Procedure,  and  to  pay  such  compensation  as  may  be 
assessed  for  such  land  taken.  When  it  becomes  necessary  for  the  commissioners 
to  construct  any  wharves  on  the  line  of  the  water-front,  they  are  authorized  to 
adopt  and  pay  for  any  structures  which  would  form  part  of  such  wharves,  and 
which  have  been  constructed  along  such  line  by  private  parties,  prior  to  the  pas- 
sage of  this  act. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  April  24, 
1863,  Stats.  1863,  p.  409;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  43;  April  3,  1876,  Code  Amdts.  1875-6,  p.  51. 

1.     Board    may    en  tend    street. — By     this  landing-- place,    with    power    to    collect  etc... 

section,    board    ia    empowered    to    "extend"  "so   much   of   the   streets   now   fronting  on 

or  make  wider  by  constructing-  or  building  the  water-front"  as  may  be  so  used  without 

In    outer   half   of   streets    "lying-   along:    the  "obstructing     same     as      thoroughfares." — 

water-front,"     and     until     extensions     are  People  v.   San  Francisco  Gas  Light  Co.,  *©• 

made,  commissioners  may  have  and  use  as  Cal.  849,  350. 
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Cfc.  I,  art.  IX.] 


COLLECTIONS — CONTRACTS,  WHEN  VALID. 


68  2620,  2S27 


§  2626.  COLLECTIONS  TO  BE  LIMITED.  No  greater  amount  of  money 
shall,  in  the  main,  ever  be  collected  by  the  collection  of  dockage,  wharfage,  tolls, 
rents,  and  cranage,  than  shall  be  necessary  to  construct  and  keep  in  repair  such 
number  of  wharves,  piers,  landings,  and  thoroughfares,  construct  sheds,  dredge 
such  number  of  slips  and  docks,  construct  a  sea-wall  and  harbor  embankment, 

and  pay  incidental  expenses  allowed  to  be  paid  by  this  article. 

History:  Enacted  March  12,  1872,  founded  upon  §  6  Act  March  5, 
1864,  Stats.  1863-4,  p.  140;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  43. 


1.     Restrictions  of  sections  2526,  2627  re- 
moved   by    San    Francisco    depot    act. — San 

Francisco  depot  act  of  1891  does  not  confer 
any  additional  power  upon  board  of  harbor 
commissioners  except  single  one  of  en- 
abling them  to  anticipate  their  revenues 
and  to  create  an  indebtedness  for  building 
of  such  depot,  which,  by  reason  of  restric- 
tions of  sections  2526,  2527  of  Political  Code 


the  board  did  not  theretofore  possess,  and 
provision  of  legislature  that  commissioners 
should  construct  such  depot  "in  the  manner 
and  method  authorized  by  law"  refers  to 
provision  of  Political  Code  governing  har- 
bor commissioners,  and  not  to  general  pub- 
lic buildings  act  of  state. — Bateman  v.  Col- 
gan.  Ill  Cal.  580,  583,  44  Pac.  238.  See 
Talcott  v.  Blandlng,  54  Cal.  289,  292. 


§  2527.  CONTRACTS,  WHEN  VALID.  No  contract  or  obligation  entered 
into  by  the  harbor  commissioners,  which  creates  a  liability  or  authorizes  the 
payment  of  money,  shall  be  valid  or  of  binding  force  unless  signed  by  all  three 
of  the  commissioners,  and  countersigned  by  the  secretary  of  the  board;  nor 
shall  any  contract,  involving  the  payment  of  money,  be  made  by  the  said  com- 
missioners unless  the  amount  then  to  the  credit  of  the  harbor  improvement 
fund,  together  with  the  revenue  estimated  to  accrue  up  to  the  time  of  the  matur- 
ity of  such  contract,  over  and  above  the  current  expenses  of  the  commission, 
be  sufficient  to  meet  the  payments  to  become  due  thereon ;  provided,  such  esti- 
mate of  revenue  shall  be  limited,  as  to  time,  to  fifteen  years. 

[Construction  of  new  work.]  Where  the  work  to  be  done  is  the  construction 
of  a  new  wharf,  bulkhead,  or  breakwater  and  its  appurtenances,  the  board  may 
lease  said  wharf,  bulkhead,  or  breakwater  and  its  appurtenances  for  a  period 
not  to  exceed  fifteen  years,  and  for  an  amount  not  to  exceed  the  cost  of  con- 
structing said  work,  the  rents  therefrom  to  be  applied,  in  whole  or  in  part,  in 
payment  for  the  cost  of  such  construction,  and  said  board  may  provide  in  the 
contracts  for  the  same  that  the  rents  therefrom  shall  be  so  applied,  or  the  work 
paid  for,  in  whole  or  in  part,  from  such  rents  and  revenues. 

[Leases.]    Sec.  2.  All  leases  hereunder  shall  be  made  upon  competitive  bids 

after  such  public  advertisement  as  the  commissioners  shall  deem  sufficient, 

inviting  proposals  or  bids  therefor,  and  shall  be  awarded  to  the  person  who  will 

pay  the  amount  required  to  construct  such  improvement,  and  execute  and  take 

a  lease  thereof  for  the  shortest  period  of  such  time. 

History:  Enacted  March  12,  1872,  founded  upon  §  5  Act  April  24, 
1863  (Stats.  1863,  p.  409),  as  amended  by  §  4  Act  March  5,  1864,  Stats. 
1863-4,  p.  140;  amended  February  28,  1876,  Code  Amdts.  1876-6,  p.  44; 
March  19,  1878,  Code  Amdts.  1877-8,  p.  48;  February  9,  1900,  Stats, 
and  Amdts.  1900-1  (1900  pt.),  p.  19;  March  20,  1903,  Stats,  and  Amdts. 
1903,  p.  270. 


1.  Provttloa  Inapplicable  to  authority 
laler  met  of  Marck  8,  1878. — Provision  of 
this  section,  requiring  concurrence  of  all 
three  commissioners  to  enter  into  any  con- 
tract or  obligation  which  creates  liability 
or  authorises  payment  of  money,  has  no 
application   to  authority   of   board   of  har- 
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bor  commissioners  under  act  of  March  8, 
1878,  to  adjust,  audit,  and  pay  such  amount 
to  party  as  plaintiff  might  be  equitably 
entitled  to  for  labor  done  and  material  fur- 
nished on  certain  harbor  improvements. — 
Talcott  v.  Blandlng,  54  Cal.  289,  292. 


2828-2580  DISPOSITION  OF  MONEYS — VOUCHERS — REPORT.  [Pt.  Ill,  Tit.  VI. 

§  2528.  DISPOSITION  OF  MONEYS  COLLECTED  BY.  All  moneys  col- 
lected shall  be  paid  into  the  state  treasury  and  be  credited  to  the  San  Francisco 
harbor  improvement  fund,  at  least  once  in  each  month,  except  so  much  thereof 
as  may  be  necessary  to  pay  the  salaries  of  officers  and  employees,  office  rent, 
cost  of  office  furniture,  books,  stationery,  lights,  fuel,  expense  of  dredging, 
expense  of  pile  driving  and  piles,  expense  of  preserving  piles  and  timber,  clean- 
ing the  wharves  and  bulkheads,  legal  and  other  incidental  expenses,  and  in  addi- 
tion ten  thousand  dollars  per  month  for  urgent  repairs,  which  last  sum,  if  so 
much  be  required,  may  be  used  in  repairing  the  wharves,  piers,  landings, 
thoroughfares,  sheds,  and  other  structures,  and  the  streets  bounding  on  the 
water-front  under  the  jurisdiction  of  the  board,  without  advertising  for  pro- 
posals therefor. 

History:     Enacted  March  12,  1872,  founded  upon  {6  Act  April  24, 

1863,  Stats.  1863,  p.  410;  amendment  approved  February  28,  1876,  Code 
Amdts.  1875-6,  p.  44;  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52; 
March  21,  1887,  Stats,  and  Amdts.  1886-7,  p.  231;  March  19,  1889,  Stats, 
and  Amdts.  1889,  p.  388;  June  14,  1906,  Stats,  and  Amdts.  1906,  p,  38, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  152;  May  10, 1919,  Stats,  and  Amdts. 
1919,  p.  486.    In  effect  July  22,  1919. 

§2529.  VOUCHERS.  WARRANTS,  HOW  DRAWN.  The  commissioners 
shall  take  vouchers  for  all  sums  of  money  by  them  expended  under  the  author- 
ity of  this  article,  excepting  fifty  dollars  per  month  for  postage  stamps,  express, 
and  other  incidental  expenses,  and  safely  keep  the  same  on  file  in  the  office  of 
the  board.  For  all  sums  of  money  paid  by  the  commissioners,  excepting  those 
mentioned  in  section  twenty-five  hundred  and  twenty-eight,  drafts  shall  be 
drawn  by  them  on  the  controller  of  the  state,  countersigned  by  the  secretary  of 
the  board,  and  the  controller  of  state  shall  draw  his  warrant  on  the  state 
treasurer,  who  shall  pay  the  same  out  of  any  money  in  said  treasury  credited 
to  the  San  Francisco  harbor  improvement  fund.  No  warrant  shall  be  drawn 
by  the  controller  upon  the  treasurer  of  the  state,  as  provided  in  this  section, 
unless  the  order  bears  the  signatures  of  all  three  commissioners,  and  of  the 
secretary  of  the  board. 

History:     Enacted  March  12,  1872,  founded  upon  {5  Act  March  5, 

1864,  Stats.  1863-4,  p.  142;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  44. 

t.  The  harbor  Improvement  fuad,  men-  three  commissioners  and  countersigned  by 
tioned  in  special  act  of  March  8,  1878,  for  secretary,  and  by  warrant  drawn  by  con- 
relief  of  Cook  Talcott  and  Andrew  Onder-  troller  on  treasurer. — Talcott  v.  Board  of 
donk.is  same  as  that  mentioned  in  general,  State  Harbor  Commissioners,  53  CaL  199, 
law,  and  sum  audited  and  adjusted  is  to  be  201. 
paid    by    draft    on    controller,     signed    by 

§  2530.  REPORT  TO  CONTROLLER.  On  the  payment  to  the  state  treas- 
urer of  any  sum  of  money,  the  secretary  and  state  treasurer  must  report  to  the 
state  controller  the  amount  so  paid,  and  the  treasurer  must  give  the  secretary 
a  receipt  for  the  same.  Such  payments  shall  be  considered  as  payments  into  the 
state  treasury,  and  the  treasurer  shall  be  responsible  on  his  official  bond  there- 
for. 

History:     Enacted  March  12,  1872,  founded  upon  §  8  Act  April  24, 

1863  (Stats.  1863,  p.  410),  as  amended  by  §  6  Act  March  5,  1864,  Stats. 

1863-4,  p.  142;   amended  February  22,  1876,  Code  Amdts.  1875-6,  pp. 

44-45;  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52;  March  21,  1887, 

Stats,  and  Amdts.  1886-7,  p.  232. 
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Ch.  I,  art.  IX.]  EX  OFFICIO  MEMBERS— IMPROVEMENT  FUND.  #J  2531-2588 

§  2531.  EX  OFFICIO  MEMBERS  OF  BOARD,  WHO  ARE.  The  governor 
of  the  state  and  the  mayor  of  the  city  and  county  of  San  Francisco  are  hereby 
made  ex  officio  additional  members  of  the  board  of  state  harbor  commissioners, 
for  the  special  purposes- herein  mentioned,  and  shall  take  part  in  the  action  of 
the  board  as  hereinafter  provided. 

History:     Enacted  March  12,  1872,  founded  upon  $  8  Act  April  24, 

1863,  Stats.  1863,  p.  410;   amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  45. 

§2632.    NEW  SEA-WALL,  SURVEYS  FOR.     The  board  of  state  harbor 

commissioners  are  hereby  authorized  and  empowered  and  directed,  within  six 

months  from  and  after  the  passage  of  this  act,  to  employ  two  consulting  civil 

engineers,  to  act  in  concert  with  the  engineers  of  the  board,  to  make  a  survey, 

select  and  locate  a  new  line  for  a  harbor  embankment  or  sea-wall,  and  make  a 

report  of  their  doings  to  said  commissioners,  who  shall,  after  receiving  the 

same,  appoint  a  time  for  holding  at  the  office  of  the  board  a  special  meeting  of 

the  board  to  consider  the  question  of  the  adoption  or  rejection  of  the  same.    The 

board  shall,  at  least  ten  days  previous  to  said  meeting,  notify  the  governor  of 

the  state  and  the  mayor  of  the  city  and  county  of  San  Francisco  of  the  time, 

place,  and  object  of  said  meeting  of  said  board,  and  shall  request  them  to  be 

present  and  take  part  in  the  consideration  of  the  question ;  and  at  said  meeting, 

or  any  adjourned  meeting  thereof,  the  governor  and  mayor  shall  be  deemed 

additional  members  of  said  board,  with  like  powers  and  rights  as  the  other 

members  thereof.     If  they  are  not  present  at  the  meeting,  the  board  shall 

adjourn  to  a  day  certain,  and  notify  them  anew,  as  before;  and  if  either  be 

present  at  the  adjourned  meeting,  with  three  commissioners,  action  may  be 

had,  and  an  affirmative  vote  of  all  four  present  shall  determine  the  question ; 

any  less  vote  shall  be  a  negative  vote.    But  the  board  may  order  new  surveys 

and  location,  which  may  be  adopted  or  rejected  in  like  manner  as  before.    If 

the  vote  is  in  the  affirmative,  the  line  adopted  shall  be  thenceforth  the  line  of 

the  harbor  embankment  and  sea-wall  of  the  port  of  San  Francisco. 

History:    Enacted  March  12, 1872;  amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  45. 

§2633.    HARBOR  IMPROVEMENT  FUND,  TRANSFER  TO.    On  and  after 

the  passage  of  this  act,  the  treasurer  of  the  state  shall  keep  the  money  remitted 

to  him  by  the  board  of  state  harbor  commissioners,  to  the  credit  of  a  fund  to  be 

known  as  the  San  Francisco  harbor  improvement  fund ;  all  moneys  in  the  state 

treasury  to  the  credit  of  the  state  wharf  and  dock  fund  shall  be  transferred  by 

the  state  treasurer  to  the  San  Francisco  harbor  improvement  fund,  and  the 

state  wharf  and  dock  fund  account  shall  be  closed,  and  the  state  treasurer  shall 

notify  the  board  of  such  transfer,  after  which  all  drafts  drawn  by  the  board 

shall  be  paid  by  the  treasurer  out  of  the  San  Francisco  harbor  improvement 

fund. 

History:     Enacted  March  12,  1872,  founded  upon  §  7  Act  March  5, 

1864,  Stats.  1863-4,  p.  142;  amended  February  28,  1876,  Code  Amdts. 
1875*6,  p.  45. 
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§  2534.    LIMIT  OF  COMPENSATION  FOR  COLLECTING  DOCKAGE,  ETC. 

[Repealed.] 

History:  Enacted  March  12,  1872;  amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  46;  repealed  March  7,  1883,  Stats,  and  Amdts.  1883, 
p.  52. 

§  2535.  PAYMENT  BY  STATE  TREASURER.  RECEIPTS  AND  ACCOUNT 
BOOKS.  The  state  treasurer  shall  receive  all  moneys  paid  by  the  state  harbor 
commissioners,  and  keep  the  same  in  a  separate  fund  to  be  known  as  the  San 
Francisco  harbor  improvement  fund,  and  pay  the  same  out  as  provided  for  in 
this  article,  and  shall  keep  an  accurate  account  of  all  moneys  received  by  him 
and  paid  out  under  the  authority  of  this  article,  in  books  kept  solely  for  that 
purpose ;  which  said  books  shall  be  open  at  all  times  to  the  inspection  of  the 
governor  and  controller  of  state,  and  of  any  committee  appointed  by  the  legis- 
lature, or  by  either  branch  thereof. 

History:  Enacted  March  12, 1872;  amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  46. 

§2536.  SEA-WALL,  ADVERTISEMENT  FOR  PROPOSALS  TO  CON- 
STRUCT. When  the  commissioners  determine  to  construct  any  part  of  the 
sea-wall,  they  must  advertise  for  sealed  proposals  for  not  less  than  thirty  days, 
in  not  less  than  two  daily  papers  in  San  Francisco.  The  advertisement  must 
give  a  full  and  accurate  description  of  the  work  to  be  done,  the  place  where  to 
be  done,  and  the  material  to  be  used.  On  the  day  stated  in  the  advertisement, 
the  bids  must  be  opened  in  the  presence  of  such  bidders  as  are  present,  and  the 
contract  awarded  to  the  lowest  bidder,  who  shall  give  a  bond,  with  two  or  more 
responsible  sureties,  to  be  approved  by  the  commissioners,  for  the  due  perform- 
ance of  the  work.  Their  approval  must  be  indorsed  on  said  bond.  If,  in  the 
opinion  of  the  commissioners,  the  bids  are  too  high,  they  shall  reject  them  and 
advertise  anew,  in  like  manner  as  before.  And  if,  in  the  opinion  of  the  com- 
missioners, the  second  bids  are  also  too  high,  they  shall  reject  them  likewise, 
and  may  enter  into  a  contract  with  responsible  parties  without  giving  further 
notice. 

[Contractors  to  give  bond.]  The  parties  entering  into  a  private  contract 
with  the  commissioners  must  give  a  bond,  with  two  or  more  responsible  persons 
as  sureties,  to  be  approved  by  the  commissioners,  which  approval  shall  be  by 
writing  indorsed  upon  said  bond,  conditioned  for  the  faithful  performance  of 
the  contract.  But  the  consideration  agreed  to  be  paid  in  any  contract  entered 
into  without  giving  public  notice  must  be  five  per  cent  lower  than  the  lowest 
responsible  bid  rejected.  The  work  to  be  performed  under  any  one  contract 
shall  not  exceed  one  thousand  lineal  feet  of  harbor  embankment  or  sea-wall. 
But  the  commissioners  may  enter  into  as  many  contracts  at  the  same  time  as 
they  deem  expedient,  provided  the  amount  in  the  harbor  improvement  fund, 
together  with  the  revenue  estimated  to  accrue  pursuant  to  section  two  thousand 
five  hundred  and  twenty-seven  of  the  Political  Code  shall  be  sufficient  to  meet 
the  contract  price  of  such  work,  after  deducting  the  current  expenses  of  the 
commission  and  the  amount  required  for  the  erection  and  repair  of  the  wharves, 
dredging  the  docks  and  slips,  and  for  incidental  expenses ;  but  in  no  event  shall 
the  state  be  liable  on  such  contracts  for  any  deficiency  in  the  harbor  improve- 
ment fund. 
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[Contracts  for  dredging  channel.]  Separate  contracts  may  be  entered  into 
for  the  dredging  of  a  channel  for  the  reception  of  the  rock  required  for  con- 
struction of  a  harbor  embankment;  provided,  that  the  advertising  of  [for] 
sealed  proposals,  the  receiving  and  opening  of  bids,  and  the  awarding  of  con- 
tracts required  in  this  section,  shall  be  complied  with  in  the  letting  of  such 
work  in  separate  contracts.  The  commissioners  may,  if  in  their  opinion  it  will 
be  more  economical,  dredge,  with  the  dredge  belonging  to  the  state,  the  chan- 
nel necessary  for  the  reception  of  the  stone  used  in  the  construction  of  the  sea- 
wall. No  contractor  who  enters  into  a  contract  to  construct  any  portion  of  said 
sea-wall  shall  be  required  to  commence  the  work  in  less  than  thirty  days  after 
the  awarding  of  the  contract.  The  board  shall,  at  least  ten  days  previous  to 
the  holding  of  any  meeting,  as  provided  in  this  section,  notify  the  governor  of 
the  state,  and  mayor  of  the  city  and  county  of  San  Francisco,  of  the  time  and 
place  and  object  of  the  meeting,  and  request  them  to  be  present  and  take  part 
therein ;  and  at  said  meeting  the  governor  and  mayor  shall  be  deemed  addi- 
tional members  of  said  board,  with  like  powers  and  rights  as  the  other  members 
thereof;  and  no  contract  shall  be  entered  into  under  the  authority  of  this  sec- 
tion without  the  consent  of  either  the  governor  or  mayor.  Neither  the  com- 
missioners, nor  their  appointees,  shall  be  interested  in  any  contract  for  the  erec- 
tion or  repairing  of  any  work  upon  the  premises  described  in  this  article. 

[Felony.]  Any  commissioner  or  appointee  who  shall  be  interested  is  guilty 
of  a  felony. 

Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount 
equal  to  five  per  cent  of  the  amount  of  such  proposal,  to  be  made  payable  to  tae 
order  of  the  secretary  of  the  board,  conditioned  that  if  the  proposal  is  accepted 
and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to  execute  the 
contract  and  give  the  bond  required  within  six  days  after  the  award  is  made,  in 
that  case  said  sum  mentioned  in  said  check  shall  be  deemed  liquidated  damages 
for  such  failure  and  neglect,  and  shall  be  paid  into  the  San  Francisco  harbor 
improvement  fund. 

[Penalties  and  exclusion  of  Chinese  labor.]    And  all  contracts  made  pursuant 

to  this  title  shall  provide,  under  penalties  of  forfeiture  of  contract,  at  the  option 

of  the  commissioners,  that  no  Chinese  or  Mongolian  labor  shall  be  employed  on 

the  work. 

History:     Enacted  March  12,  1872;    amended  February  28,  1876, 
Code  Amdts.  1875-6,  p.  46;  March  19,  1878,  Code  Amdts.  1877-8,  p.  48. 

§  25S7.    BIENNIAL  REPORT  OF  COMMISSIONERS  TO  GOVERNOR.  The 

commissioners  shall,  on  or  before  the  first  day  of  November,  A.  D.  eighteen  hun- 

dred  and  seventy-seven,  and  every  two  years  thereafter,  make  to  the  governor 

a  full  report  of  all  moneys  by  them  received  and  disbursed,  stating,  specifically, 

for  what  the  same  was  received  and  for  what  purpose  expended,  and  shall  give 

a  concise  account  of  all  improvements  made,  and  the  general  condition  of  the 

property  under  their  charge. 

History:     Enacted   March   12,   1872;    amended  February  28,  1876, 
Code  Amdts.  1875-6,  p.  47. 
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§  2538.  OFFICIAL  MAPS  OF  SURVEYS.  In  case  the  lines  of  the  water- 
front of  the  city  and  county  of  San  Francisco,  or  the  lines  of  any  of  the  streets 
of  said  city  and  county  ending  at  said  water-line,  shall  be  changed  by  authority 
of  this  article,  the  commissioners  shall  cause  to  be  made  two  accurate  maps  of 
survey,  showing  such  change,  which  maps  shall  be  dated,  certified,  and  signed 
by  the  engineer  of  the  board  and  commissioners,  and  one  filed  in  the  office  of 
the  recorder  of  said  city  and  county,  and  the  other  in  the  office  of  the  board. 
After  being  so  filed,  they  shall  be  considered  and  treated  as  official  maps  by  all 
courts  of  record  in  the  state. 

History:  Enacted  March  12,  1872,  founded  upon  {8  Act  March  6, 
1864,  Stats.  1863-4,  p.  144;  amended  February  28,  1876,  Code  Amdta. 
1875-6,  p.  48. 

§  2539.  POWERS  AND  DUTIES  OF  CHIEF  WHARFINGER.  The  chief 
wharfinger  shall  keep  an  office  in  some  convenient  place  upon  the  city  front, 
between  Market  and  Pacific  streets,  which  shall  be  kept  open  every  day  (Sun- 
days and  holidays  excepted)  from  seven  a.  m.  till  six  p.  m.  The  commissioners 
shall  furnish  a  suitable  building  for  an  office,  for  the  exclusive  use  of  said 
chief  wharfinger  and  assistant  chief  wharfinger,  with  suitable  office  furniture. 
It  shall  be  the  duty  of  the  chief  wharfinger  to  execute  and  enforce  the  rules  and 
regulations  which  may  be  established  by  said  board  of  state  harbor  commis- 
sioners pursuant  to  the  provisions  of  this  article.  And  it  shall  be  the  duty  of 
all  pilots,  masters  of  tugboats,  masters,  owners,  and  consignees  of  vessels,  to 
obey  all  lawful  orders  and  directions  of  the  chief  wharfinger  in  relation  to  the 
stationing,  anchoring,  and  removing  of  vessels  under  and  pursuant  to  such 
rules  and  regulations.  The  chief  wharfinger  is  empowered  to  determine  cases  of 
collision,  by  consent  of  all  parties  interested,  and  where  damages  do  not  exceed 
three  hundred  dollars  the  decision  is  final. 

History:  Enacted  March  12,  1872,  founded  upon  §9  Act  March  5, 
1864,  Stats.  1863-4,  p.  144;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  48. 

§2540.  SAME.  [ADDITIONAL  DUTIES  IN  RELATION  TO  ABAN- 
DONED WATER-CRAFT,  ETC.]  In  addition  to  the  duties  required  to  be  per- 
formed by  the  chief  wharfinger,  by  any  section  in  this  article  preceding  this 
section,  he  shall  take  in  charge  all  abandoned  water-craft  and  all  boats  picked 
up  adrift,  and  secure  the  same ;  after  which  he  shall  advertise,  for  one  week,  in 
one  of  the  daily  newspapers  printed  in  the  city  and  county  of  San  Francisco, 
giving  the  full  particulars  pertaining  to  the  same,  and  request  all  parties  inter- 
ested to  appear  and  establish  their  title  or  claim  thereto,  within  twenty  days 
from  the  last  publication.  If  claimed  within  said  period,  such  property  shall 
be  delivered  to  the  owner  on  payment  of  all  costs  of  removing,  securing,  and 
advertising  the  same.  If  not  claimed  within  the  said  period,  or  if  the  owner 
fails  to  pay  the  charges,  such  property  shall  be  sold  by  the  chief  wharfinger, 
to  the  highest  bidder,  at  public  auction,  and  the  proceeds,  less  the  costs,  shall  be 
paid  the  owner,  if  claimed  by  him,  or,  if  not  claimed  by  the  owner,  shall  be  paid 
to  the  board  of  state  harbor  commissioners ;  but  the  owner  shall  be  entitled  to 
receive  from  said  board  the  amount  so  paid,  if  he  shall  claim  the  same  within 
one  year  from  the  date  of  said  payment.    For  the  purposes  of  this  section  the 
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harbor  of  San  Francisco  shall  be  the  tide-waters  of  the  city  and  county  of  San 

Francisco,  and  the  jurisdiction  of  the  chief  wharfinger  shall,  when  performing 

the  duties  required  by  this  section,  be  co-extensive  with  such  tide-waters. 

History:     Enacted  March  12,  1872,  founded  upon  §  9  Act  March  5,  ' 

1864,  Stats.  1863-4,  p.  144;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  48. 

§2541.  PENALTY  FOB  FAILURE  TO  OBEY  OBDEBS  OF  CHIEF 
WHABFINOEB.  If  any  master,  agent,  or  owner  of  any  water-craft  shall 
refuse  or  neglect  to  obey  the  lawful  orders  or  directions  of  the  chief  wharf- 
inger in  any  matter  pertaining  to  the  regulations  of  said  harbor,  or  the  removal 
or  stationing  of  any  water-craft,  such  master,  agent,  or  owner,  so  refusing  or 
neglecting,  is  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed 
three  hundred  dollars,  or  by  imprisonment  not  to  e^eed  one  hundred  days  in 
the  jail  of  the  city  and  county  of  San  Francisco. 

History:  Enacted  March  12,  1872,  founded  upon  §  10  Act  March  5, 
1864,  Stats.  1863-4,  p.  145;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  49. 

§  2542.  PENALTY  FOB  OBSTRUCTING  NAVIGATION.  All  persons  are 
forbidden  to  deposit,  or  cause  to  be  deposited,  in  the  waters  of  the  harbor  of 
San  Francisco,  as  described  in  the  preceding  sections,  any  substance  that  will 
sink  and  form  an  obstruction  to  navigation,  without  first  obtaining  permission, 
in  writing,  of  the  board  of  state  harbor  commissioners,  which  permission  shall 
describe,  with  an  ordinary  degree  of  certainty,  the  place  where  such  deposit 
may  be  made,  and  the  secretary  of  the  board  shall  record  such  permission.  Any 
person  violating  the  prohibition  contained  in  this  section  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  before  a  court  of  competent  jurisdiction, 
shall  be  fined  not  less  than  one  hundred  or  more  than  five  hundred  dollars,  or 
imprisoned  in  the  jail  of  the  city  and  county  of  San  Francisco  not  less  than 
thirty  nor  more  than  ninety  days ;  provided,  that  nothing  herein  shall  be  con- 
strued to  prevent  or  interfere  with  the  construction  of  works  now  in  progress  in 
connection  with  the  Oakland  harbor. 

History:  Enacted  March  12,  1872,  founded  upon  §  13  Act  April  24, 
1863  (Stats.  1863,  p.  412),  as  amended  by  §  1  Act  March  18,  1870,  Stats. 
1869-70,  p.  333;  amended  February  28,  1876,  Code  Amdts.  1875-6,  p.  49. 

§2543.    PENALTY  FOR  FAST  DRIVING  ON  WHARVES.    It  shall  not  be 

lawful  for  any  person  to  drive  a  horse  or  mule,  or  any  vehicle  drawn  by  one  or 

more  horses  or  mules,  used  in  the  removal  of  merchandise  upon  any  wharf, 

pier,  quay,  landing,  or  thoroughfare,  faster  than  a  walk.    Any  person  violating 

the  prohibition  in  this  section  contained  is  guilty  of  a  misdemeanor,  and  upon 

conviction  thereof  in  any  court  of  competent  jurisdiction,  shall  be  fined  not  less 

than  twenty  dollars,  or  imprisoned  in  the  county  jail  of  the  city  and  county  of 

San  Francisco  not  less  than  ten  days. 

History:  Enacted  March  12,  1872,  founded  upon  §  13  Act  April  24, 
1863,  Stats.  1863,  p.  412;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  49. 
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§  2644.    POLICE  JUDGE  TO  HAVE  JURISDICTION.    The  police  judge's 

court  of  the  city  and  county  of  San  Francisco  shall  have  jurisdiction  to  try  all 

cases  of  misdemeanor  arising  under  this  article. 

History:  Enacted  March  12,  1872,  founded  upon  8  14  Act  April  24, 
1863,  Stats.  1863,  p.  412;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50. 

§  2545.  QUALIFICATIONS  OF  OFFICERS.  No  person  shall  be  appointed 
to  any  office  by  virtue  of  this  article,  nor  be  employed  in  the  service  of  the 
board,  unless  he  be  a  qualified  elector  of  the  state,  nor  shall  any  person  be  so 
appointed  or  employed  who  is  interested  in  any  vessel  sailing  or  plying  in  and 
out  of  or  on  the  inland  waters,  of  the  bay  of  San  Francisco,  as  owner,  mortga- 
gee, or  otherwise,  or  as  a  stockholder  in  any  company  owning  such  vessels,  or 
who  is  a  consignee,  the  general  or  freight  agent  or  manager  of  any  such  ves- 
sels, or  agent  or  other  employee  of  the  owner  of  any  such  vessels,  or  who  is 
engaged  in  the  business  of  marine  insurance,  or  of  procuring  such  insurance,  or 
who  is  engaged  as  a  stevedore,  in  loading  and  discharging  such  vessels.  No 
person  not  a  citizen  of  the  United  States  shall  be  employed  either  as  a  contrac- 
tor or  laborer  on  any  work  done  under  this  article.  And 

Eight  hours  shall  constitute  a  legal  day's  work,  whether  performed  directly 

for  the  state  or  for  the  person  or  persons  receiving  a  contract  under  this  article. 

History:  Enacted  March  12,  1872,  founded  upon  $  16  Act  April  24, 
1868,  Stats.*  1863,  p.  413;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50;  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  52;  March  21, 
1887,  Stats,  and  Amdts.  1886-7,  p.  232. 

§2546.  OFFICIAL  BONDS.  All  official  bonds  required  to  be  given  by 
authority  of  this  article  shall  be  to  the  people  of  the  state  of  California. 

History:     Enacted  March  12,  1872,  founded  upon  $  16  Act  April  24, 

1863,  Stats.  1863,  p.  413;   amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50. 

§  2547.    SEAL.    The  board  of  state  harbor  commissioners  shall  procure  and 

adopt  a  seal. 

History:     Enacted  March  12,  1872,  founded  upon  $  12  Act  March  5, 

1864,  Stats.  1863-4,  p.  145;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50. 

§2548.  PERSONS  AND  PROPERTY  EXEMPT  FROM  TOLLS  AND 
WHARFAGE.  No  tolls  or  wharfage  shall  be  collected  from  travelers  going  on 
board  or  leaving  any  steamer  or  ferry,  or  upon  their  carriages  or  baggage,  nor 
from  any  person  or  vehicle  employed  to  transport  or  convey  said  baggage  to  or 
from  any  steamer  or  ferry ;  nor  for  empty  packages  returned  to  the  wharf  or 
any  vessel ;  nor  for  domestic  supplies  for  private  individuals,  intended  for  con- 
sumption and  not  for  sale,  weighing  less  than  one  hundred  pounds. 

History:  Enacted  March  12,  1872,  founded  upon  $18  Act  April  24, 
1863,  Stats.  1863,  p.  413;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50;  March  29,  1878,  Code  Amdts.  1877-8,  p.  50. 

§  2549.    REVENUES  TO  BE  IN  COIN.    The  revenue  collected  and  disbursed 

by  authority  of  this  article  shall  be  gold  and  silver  coin  of  the  United  States. 

History:  Enacted  March  12, 1872;  amended  February  28,  1876,  Code 
Amdts.  1875-6,  p.  50. 
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§  2550.  SPECIAL  POLICEMEN,  WHARFINGERS  AND  TOLL-COLLEC- 
TORS TO  BE.  It  is  hereby  made  the  duty  of  the  board  of  police  commissioners 
of  the  city  and  county  of  San  Francisco  to  appoint  such  number  of  wharfingers 
and  toll-collectors  special  policemen  as  such  commissioners  shall  request,  in 
writing,  such  police  commissioners  to  appoint,  and  also  shall  furnish  such 
special  policemen  the  usual  badge  of  office,  which  shall  be  paid  for  by  the  com- 
missioners ;  such  appointments  must  be  renewed  once  in  each  year.  The  juris- 
diction of  such  special  policemen  shall  be  co-extensive  with  the  premises 
described  in  this  article,  and  their  terms  of  office  as  such  wharfingers  and  toll- 
collectors. 

History:    Enacted  March  12,  1872,  founded  upon  §  21  Act  April  24, 

1863,  Stats.  1863,  p.  413;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50. 

§8651.  ARTICLE,  HOW  CONSTRUED;  PENDING  ACTIONS  AND  PRO- 
CEEDINGS  NOT  AFFECTED.  Nothing  in  this  article  shall  be  taken  or  deemed 
to  affect  any  action  or  suit  now  pending,  or  any  right  of  action  accrued,  or  any 
contract  or  obligation  existing  under  the  provisions  of  the  statutes  hereby 
amended;  but  such  suits  or  actions  may  be  prosecuted  in  the  name  in  which 
they  have  been  instituted,  and  such  rights  of  action,  contract,  or  obligation 
shall  remain  unimpaired,  and  may  be  prosecuted  and  enforced  in  all  respects 
the  same  as  if  this  amendment  had  not  been  made. 

History:    Enacted  March  12,  1872,  founded  upon  $  1  Act  March  28, 

1864,  Stats.  1863-4,  p.  260;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  50. 

§  2652.  SALARIES  OF  OFFICERS.  The  monthly  salaries  of  the  officers  of 
the  board  shall  be  as  follows :  The  president,  four  hundred  sixteen  and  sixty- 
six  hundredths  dollars ;  each  of  the  other  two  commissioners,  two  hundred  fifty 
dollars;  the  secretary,  two  hundred  fifty  dollars;  the  attorney,  two  hundred 
dollars;  the  wharfingers,  not  less  than  one  hundred  sixty  dollars  nor  more  than 
one  hundred  seventy-five  dollars;  and  the  collectors,  one  hundred  twenty-five 
dollars.  The  board  must  fix  the  compensation  of  the  other  employees.  Said 
salaries  and  compensation  shall  be  paid  out  of  the  San  Francisco  harbor  im- 
provement fund.  No  ex  officio  officer  nor  consulting  engineer  shall  receive 
any  compensation,  except  traveling  and  other  incidental  expenses.  The  presi- 
dent shall  be  chief  executive  officer  of  the  board  and  business  manager  of  har- 
bor affairs  and  shall  actively  superintend  and  supervise  the  conduct  of  the  dock 
system  and  the  state  belt  railway  and  all  other  departments  of  the  harbor 
business. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  March  20, 
1868,  Stats.  1867-8,  p.  217;  amendment  approved  February  28,  1876, 
Code  Amdts.  1876-6,  p.  61;  March  18,  1878,  Code  Amdts.  1877-8,  p.  61; 
March  7,  1888,  Stats,  and  Amdts.  1883,  p.  62;  March  21,  1887,  Stats, 
and  Amdts.  1886-7,  p.  232;  March  19,  1889,  Stats,  and  Amdts.  1889,  p. 
888;  March  16,  1909,  Stats,  and  Amdts.  1909,  p.  371;  June  8,  1916, 
Stats,  and  Amdts.  1916,  p.  1292;  May  27,  1919,  Stats,  and  Amdts.  1919, 
p.  1208.    In  effect  July  27,  1919. 

§  2668.  ATTORNEY-GENERAL,  DUTIES  OF.  The  attorney-general  of  the 
state  must  give  such  legal  advice  and  render  such  legal  services  as  may  from 
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time  to  time  be  required  of  him  by  the  commissioners,  in  connection  with  their 

duties,  without  further  compensation. 

History:  Enacted  March  12,  1872,  founded  upon  S3  Act  March  20, 
1868,  Stats.  1867-8,  p.  217;  amended  February  28,  1876,  Code  Amdts. 
1875-6,  p.  51. 

§2564.    OFFICE  BOOMS.    [Repealed.] 

History:  Enacted  March  12,  1872,  founded  upon  $  4  Act  March  20, 
1868,  Stats.  1867-8,  p.  217;  amended  February  28,  1876,  Code  Amdts, 
1875-6,  p.  5L 


ARTICLE  X. 

HABBOB  COMMISSIONERS  FOB  THE  POBT  OF  EUSEKA. 

5  2567.  Harbor  commissioners  for  the  port  of  Eureka, 

§  2568.  Same.     [Powers  of  board.] 

$  2568^.  Same.     [May  employ  attorney.] 

f  2569.  Obstructions  and  encroachments. 

$  2569^.  Private  wharves,  etc. 

§  2570.  Harbor-master,  appointment  and  term — Duty. 

S  2571.  Secretary  of  board  of  harbor  commissioners,  appointment  and  term— Duties  of. 

f  2572.  Salary  of  harbor  commissioners;  salary  of  other  officers. 

§2567.    HARBOR   COMMISSIONERS   FOR   THE  PORT   OF  EUREKA 

There  is  a  board  of  three  commissioners,  known  as  the  "board  of  harbor  com- 
missioners of  the  port  of  Eureka."  The  board  of  harbor  commissioners  of  the 
port  of  Eureka  shall  consist  of  three  members  who  shall  be  appointed  by  the 
governor  of  this  state  and  shall  hold  office  for  a  term  of  four  years,  and  until 
each  of  their  successors  are  appointed  and  qualify :  And  an  appointment  to  fill 
vacancies,  which  may  hereafter  occur  in  the  board  of  harbor  commission  [ers] 
of  the  port  of  Eureka  shall  be  for  the  term  of  four  years,  and  no  person  shall 
be  eligible  to  the  office  of  harbor  commissioner  of  the  said  port  of  Eureka 
unless  he  be  a  citizen  of  the  state  of  California  and  a  resident  of  the  city  of 
Eureka. 

[Repealing  clause.]  Sec.  2.  All  acts  or  parts  of  acts  conflicting  with  this  act 
are  hereby  repealed. 

History:  Enacted  March  12,  1872,  founded  upon  81  Act  April  4, 
1870,  Stats.  1869-70,  pp.  744-745;  amended  February  12,  1878,  Code 
Amdts.  1877-8,  p.  51;  March  6,  1907,  Stats,  and  Amdts.  1907,  p.  130, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  152.    In  effect  immediately. 

1.     The  act  of  April  4,  1870   (Stats.  1869-  s  tan  1 1  ally    carried    Into    Political    Cods  « 
70,    p.    744),    entitled    "An    act    to    create    a  originally  enacted  by  sections  2667-2572,  in- 
board of  harbor  commissioners  for  the  port  elusive. — Quiff?  ▼.  Brans,  121  CaL  548,  W, 
of   Eureka  on   Humboldt   bay,   and   to  pre-  58  Pac.  1098. 
scribe   their  powers  and  duties,"   was   sub- 

§  2568.  SAME.  [POWERS  OF  BOARD.]  The  board  of  harbor  commis- 
sioners of  the  port  of  Eureka  are  authorized  and  empowered  to  make  such  rules 
and  regulations  and  take  such  action  as  may  be  necessary  or  proper  for  the  pro- 
tection of  navigation  in  Humboldt  bay  or  in  any  slough  or  creek  emptying  into 
the  same  so  far  as  the  tide  ebbs  and  flows. 


* 
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The  board  may  regulate  the  erection  and  extension  of  wharves  and  piers  and 
prescribe  the  plans  and  dimensions  thereof  and  regulate  the  tolls,  wharfage  or 
dockage  to  be  charged  thereon.  They  may  regulate  the  manner  of  constructing 
booms  and  limit  their  extension  into  the  waters  of  the  bay. 

The  board  may  regulate  the  laying  of  submarine  cables  in  the  waters  of  Hum- 
boldt bay  and  make  regulations  to  prevent  interference  therewith  or  the 
destruction  thereof.  They  may  prescribe  and  regulate  the  manner  in  which 
rafts,  boats  or  vessels  must  lie  at  anchor  or  be  moved  to  any  wharf  or  pier. 
They  may  prevent  and  remove  obstructions  to  the  regular  ebb  and  flow  of  the 
tides  and  the  deposit  and  escape  into  the  waters  of  the  bay,  of  substances  likely 
to  injure,  interfere  with  or  impede  navigation,  or  to  create  shoals  or  shallows 
in  or  lessen  the  depth  of  the  waters  thereof.  They  may  also  regulate  the  speed 
of  vessels  moving  in  the  channel  or  stream  along  the  water-front  of  the  city  of 
Eureka. 

[Penalty  for  violating  rules  and  regulations.]  Any  person  violating  any  of 
the  rules  or  regulations  of  the  board  of  harbor  commissioners  made  in  pursu- 
ance of  the  foregoing  powers  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  before  any  court  of  competent  jurisdiction,  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not  to  exceed  six 
months  in  the  county  jail  of  the  county  of  Humboldt. 

History:     Enacted  March  12,  1872,  founded  upon  §  2  Act  April  4, 
1870,  Stats.  1869-70,  p.  745;  amended  February  12,  1878,  Code  Amdts. 

1877-8,  p.  51;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  64. 

* 

§  256&Y2.  SAME.  [MAY  EMPLOY  ATTORNEY,  WHEN.]  The  board  of 
harbor  commissioners  of  the  port  of  Eureka  are  authorized  and  empowered, 
after  first  procuring  the  written  consent  of  the  attorney-general  thereto,  to 
employ,  from  time  to  time,  an  attorney  and  to  fix  his  compensation,  and  whose 
employment  may  be  terminated  at  any  time  at  the  pleasure  of  the  board  of  har- 
bor commissioners.  The  compensation  of  such  attorney  shall  be  paid  out  of  the 
moneys  appropriated  by  section  twenty-five  hundred  and  seventy-two  of  this 

code 

History:     Enacted  March  10,  1909,  Stats,  and  Amdts.  1909,  p.  258. 

In  effect  July  1,  1909. 

§2569.  OBSTRUCTIONS  AND  ENCROACHMENTS.  If  the  waters  of 
Humboldt  bay,  or  any  of  the  sloughs  or  creeks  emptying  into  the  same,  or  the 
branches  of  such  creeks  or  sloughs,  so  far  as  the  tide  ebbs  and  flows,  be 
encroached  upon  or  obstructed  by  dikes,  dams,  or  in  any  other  manner  that 
will  interfere  with  the  regular  ebb  and  flow  of  the  tide,  or  which  encroachment 
or  obstruction  shall  violate  any  of  the  rules  or  regulations  of  the  board  of 
harbor  commissioners,  the  said  board  of  harbor  commissioners  may  order  such 
encroachment  or  obstruction  to  be  removed. 

Notice  must  be  given  to  the  person  causing  or  owning  such  encroachment  or 
obstruction,  or  left  at  his  place  of  residence  if  he  be  known  and  reside  in  the 
county,  if  not,  it  must  be  posted  upon  said  encroachment  or  obstruction  by 
the  harbor-master.  Such  notice  shall  specify  the  place  and  extent  of  the 
encroachment  or  obstruction  and  shall  require  the  person  or  persons  causing 
the  encroachment  or  obstruction,  or  owning  the  same,  to  remove  the  same 
within  ten  days. 
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[Penalty  for  failure  to  remove  obstructions.]  If  the  encroachment  or 
obstruction  is  not  removed  or  commenced  to  be  removed  and  diligently  prose- 
cuted prior  to  the  expiration  of  the  ten  days  from  the  service  or  posting  of  the 
notice,  the  one  who  caused,  owns  or  controls  the  encroachment  or  obstruction 
forfeits  ten  dollars  for  each  day  the  same  remains  unremoved.  If  the  encroach- 
ment is  such  as  to  effectually  obstruct  and  prevent  the  use  of  said  bay  or  slough 
or  branches  thereof,  the  harbor-master  must  forthwith,  by  direction  of  the 
board,  remove  the  same.  If  the  encroachment  or  obstruction  is  denied,  and 
the  owner,  occupant,  or  person  controlling  the  matter  or  thing  charged  with 
being  an  encroachment  or  obstruction  refuses  either  to  remove  the  same  or 
permit  the  removal  thereof,  the  board  of  harbor  commissioners  must  commence, 
in  the  proper  court,  an  action  in  their  own  name,  to  abate  the  same  as  a  nui- 
sance, and  if  they  recover  judgment,  they  may  in  addition  to  having  the  same 
abated,  recover  ten  dollars  for  every  day  such  nuisance  remains  after  notice, 
and  also  their  costs  in  said  action.  If  the  encroachment  or  obstruction  is  not 
denied,  but  is  not  removed  for  five  days  after  notice  is  complete,  the  harbor 
commissioners  may  require  the  harbor-master  to  remove  the  same  at  the  expense 
of  the  owner,  occupant,  or  person  causing  or  controlling  the  same  and  may 
recover  their  costs  and  expenses,  and  also  for  each  day  the  same  remains  after 
notice  is  complete,  the  sum  of  ten  dollars,  in  an  action  brought  in  the  name  of 
the  board  for  that  purpose. 

All  moneys  recovered  in  the  above-mentioned  actions  shall  be  paid  into  the 

treasury  of  the  county  of  Humboldt  for  the  use  and  benefit  of  the  said  county 

of  Humboldt. 

History:  Enacted  March  12,  1872,  founded  upon  S3  2,  3  Act  April  4, 
1870,  Stats.  1869-70,  p.  745;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  87;  repealed  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p. 
66.  Present  section  enacted  February  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  66. 


OBSTRUCTIONS  AND  ENCROACH- 
MENTS. 

1.  Re-enacts  aet  of  April  4,  1870. 

2, 8.  Unconstitutional  in  part. 

1.  Re-enact*   act  of   April  4,   1870. — The 

act  of  April  4,  1870  (Stats.  1869-70.  p.  744), 
entitled  "An  act  to  create  a  board  of  har- 
bor commissioners  for  the  port  of  Eureka 
on  Humboldt  bay  and  to  prescribe  their 
powers  and  duties,"  is  substantially  car- 
ried into  the  Political  Code  as  originally 
enacted  sections  2567-2672,  Including  sec- 
tion 2569. — Quigg  v.  Evans,  121  Cal.  546,  649, 
53   Pac.   1098. 

2.  Unconstitutional  la  part. — Subdivision 
6  original  section,  providing  that  board  of 
harbor  commissioners  of  port  of  Eureka 
may  impose  penalties  for  violation  of  rules 


and  regulations  made  by  them  not  exceed- 
ing for  any  one  violation  sum  of  $500  is 
an  attempt  by  legislature  to  delegate  legis- 
lative power,  and  therefore  unconstitu- 
tional.— Board  of  Harbor  Commissioners  v. 
Excelsior  Redwood  Co.,  88  Cal.  491.  495,  21 
Am.  St.  Rep.  821,  26  Pac.  875.  See  People 
ex  rel.  Attorney-General  v.  Wheeler,  Hi 
Cal.  652,  655,  69  Pac  486;  The  Nettie  Sund- 
berg,  100  Fed.  886,  889. 

3.  Compares  Hurst  v.  Wagner,  102  Mich. 
238,  245,  47  Am.  St.  Rep,  525,  60  N.  W.  440, 
26  L.  R.  A.  484,  dlsttagvlakte*  Ex  parte 
Cox,  68  Cal.  21,  and  Board  of  Harbor  Com- 
missioners v.  Excelsior  Redwood  Co.,  8S 
Cal.  491,  22  Am.  St.  Rep.  321,  26  Pac  S«. 
holding  a  delegation  by  legislature  to  state 
board  of  health  to  establish  quarantine 
regulations  valid. 


§  2569y2.  PRIVATE  WHARVES,  ETC.  Every  person,  association,  or  cor- 
poration desiring  to  construct,  erect,  or  extend  any  wharf,  pier,  or  boom  in 
the  waters  of  Humboldt  bay,  or  of  any  slough  or  creek  emptying  into  the 
same,  so  far  as  the  tide  therein  ebbs  and  flows,  must  make  an  application  to 
the  said  board  of  harbor  commissioners  in  writing  signed  by  the  applicant  or 
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applicants,  and  setting  forth  "A  map  or  plat  or  plan  of  the  proposed  wharf, 
pier,  or  boom,  showing  the  location  thereof  and  of  the  lands  and  waters  border- 
ing thereon  or  near  the  same,  and  the  names  of  the  owners,  occupants,  and 
claimants  of  such  lands  and  waters,  or  of  the  use  thereof. 

Said  map,  plat,  or  plan  showing  also  the  dimensions,  form,  and  construction 
of  said  wharf,  pier  or  boom,  and  the  distance  into  and  along  said  waters  the 
same  will  extend,  and  showing  also,  the  uses  and  purposes  to  and  for  which 
such  structure  is  to  be  applied,  and  the  convenience  or  necessity,  public  or 
private,  of  or  for  the  same. 

[Hearing  of  application — Granting  or  refusing.]  Upon  the  presentation  and 
filing  of  such  application,  the  board  will  appoint  a  time  for  hearing  the  same,  ' 
which  shall  be  at  least  ten  days  and  not  more  than  twenty  days  from  its  pres- 
entation. Notice  of  the  hearing  shall  be  given  by  publication  in  at  least  one 
daily  newspaper,  published  in  the  county  of  Humboldt,  three  times  in  the  week 
of  seven  days  preceding  the  time  appointed  for  hearing,  and  the  board  may  at 
any  time  order  other,  further,  or  additional  notice  to  be  given. 

At  the  time  and  place  appointed  for  hearing,  or  at  such  other  time  and  place 
to  which  said  hearing  may  be  continued  or  adjourned,  upon  proof  being  made 
that  notice  of  the  hearing  had  been  given  as  hereinbefore  provided,  the  board 
shall  proceed  to  the  examination  of  the  said  application  of  said  applicant  and 
hearing  of  all  parties  and  persons  that  may  be  brought  before  them,  touching 
or  concerning  the  same,  and  after  such  hearing  and  due  deliberation,  the  board 
will  either,  according  to  their  best  judgment,  reject  or  refuse  the  said  applica- 
tion, or  grant  the  same,  as  asked  for,  or  make  such  conditions,  restriction, 
limitations,  alterations,  or  additions  as  the  board  may  deem  necessary  and 
proper  for  the  protection  of  navigation  in  Humboldt  bay,  and  in  the  creeks  and 
slough  emptying  into  the  same,  so  far  as  the  tide  ebbs  and  flows  therein. 

[Bulkheads  not  to  be  erected  without  permission.]  No  person  shall  build  or 
construct  any  bulkhead  on  or  along  the  waters  of  Humboldt  bay  without  first 
having  obtained  permission  to  do  so  from  the  board  of  harbor  commissioners 
of  the  port  of  Eureka ;  and  whenever  permission  is  granted  to  build  or  construct 
one,  it  shall  be  built  or  constructed  out  of  good,  merchantable  spiles  [piles]  or 
other  material  satisfactory  to  the  board  of  harbor  commissioners,  and  not 
beyond  the  United  States  bulkhead  line  established. 

Said  work  shall  be  done  under  the  supervision  of  the  harbor-master.    Any 

person  or  persons,  association,  or  corporation,  who  shall  erect  or  extend,  or 
cause  to  be  erected  or  extended,  any  wharf,  pier,  boom,  or  bulkhead  in  the 
waters  of  Humboldt  bay  or  of  any  creek  or  slough  emptying  into  the  same,  so 
far  as  the  tide  ebbs  and  flows,  without  having  complied  with  the  rules  and 
regulations  of  the  board  and  the  provisions  of  this  section,  and  obtained  permis- 
sion of  said  board  of  harbor  commissioners  as  herein  provided,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  before  any  court  of  competent 
jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  of  the  county  of  Humboldt,  state  of 
California. 

History:     Enacted  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  67. 
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§2570.    HARBOR-MASTER,  APPOINTMENT  AND  TERM.     DUTY.    A 

harbor-master  of  the  port  of  Eureka,  which  office  is  hereby  created,  shall  be 
appointed  by  the  governor  of  this  state  on  or  before  the  first  day  of  April 
eighteen  hundred  and  ninety-nine,  and  shall  hold  office  for  the  term  of  four 
years  from  and  after  the  date  of  his  appointment,  and  until  his  successor  is 
appointed  and  qualified. 

It  shall  be  the  duty  of  the  harbor-master  to  collect,  from  day  to  day,  all  data 
necessary  to  enable  the  secretary  of  the  board  of  harbor  commissioners  to 
compile  the  reports  mentioned  in  section  two  thousand  five  hundred  and 
seventy-one  of  this  code. 

He  must  enforce  and  carry  into  effect  such  rules  and  regulations  as  the  board 
of  harbor  commissioners  may  from  time  to  time  adopt. 

[Removal — Report  of  cause  for.]  The  harbor-master  may  be  removed  from 
office  by  the  governor  of  this  state  upon  the  recommendation  of  the  full  board 
of  harbor  commissioners  upon  and  after  due  investigation  by  said  board  for 
cause  affecting  his  offcial  character  or  competency,  or  the  failure  or  want  of 
ability  to  perform  his  official  duties  or  for  the  violation  of  any  law  relating  to 
his  duties  or  office.  A  full  report  of  such  cause  or  causes  shall  be  certified  to 
the  governor  by  said  board,  and  spread  upon  the  minutes  of  the  meeting  thereof 
whereat  such  investigation  and  order  were  made. 

[Refusal  or  neglect  to  obey  orders  of  harbor-master  —  Penalty.]  If  any 
master,  agent,  or  owner  of  any  water-craft  shall  refuse  or  neglect  to  obey  the 
lawful  orders  or  directions  of  the  harbor-master  in  any  matter  pertaining  to 
the  regulations  of  said  harbor,  such  master,  agent,  or  owner  so  refusing  or 
neglecting  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  five 
hundred  dollars,  or  by  imprisonment  not  to  exceed  six  months  in  the  county 
jail  of  the  county  of  Humboldt. 

[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  herewith  repealed. 

History:  Enacted  March  12,  1872,  founded  upon  S  4  Act  April  4, 
1870,  Stats.  1869-70,  p.  745 ;  amended  March  10,  1899,  Stats,  and  Amdts. 
1899,  p.  89;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  65;  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  200. 

1.     Construction — Sections     mot     repealed  city  of  Eureka,  Feb.  8,  1895,  as  to  office  of 

by  Eureka     charter. — Section*     2670.     2571,  harbor-master,  but  only  as  to  duties  of  mar- 

2672    of    this    code    were    not    repealed    by  shal. — Qulgg    v.    Evans,    121    CaL   546,  Ml* 

adoption  of  the  new  freeholders'  charter  of  53  Pac.  1093. 

§2571.  SECRETARY  OF  BOARD  OF  HARBOR  COMMISSIONERS, 
APPOINTMENT  AND  TERM.  DUTIES  OF.  The  board  of  harbor  commis- 
sioners shall  within  thirty  days  after  the  passage  of  this  act  appoint  a  competent 
person  who  shall  be  known  as  the  secretary  of  the  board  of  harbor  commis- 
sioners of  the  port  of  Eureka,  who  shall  hold  office  for  the  term  of  four  years 
from  the  date  of  his  appointment,  or  until  his  successor  is  appointed.  It  shall 
be  the  duty  of  such  secretary  to  keep  the  office  of  the  board  of  harbor  commis- 
sioners open  from  nine  a.  m.  until  five  p.  m.  on  all  days  except  legal  holidays. 
He  shall  safely  keep  and  be  responsible  for  all  the  books,  papers,  and  records 
of  the  board,  attend  all  of  their  meetings,  keep  a  correct  record  of  their  pro- 
ceedings, with  the  names  of  the  commissioners  present  thereat,  and  keep  a  fall 
and  correct  record  of  all  steam  and  sailing  vessels  entering  and  arriving  or 
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clearing  and  departing  to  and  from  Humboldt  bay,  with  a  complete  detailed 
record  of  their  cargoes,  with  the  port  to  which  they  sail  or  from  which  they 
have  sailed,  and  he  shall  make  reports  monthly  thereof  in  tabulated  form 
and  record  the  same  in  the  records  of  the  office,  and  make  such  other  reports 
as  directed  by  the  board. 

[Semi-annual  reports — Contracts  for  printing  of.]  He  shall  semi-annually 
cause  to  be  printed  such  reports  and  shall  for  that  purpose  advertise  for  sealed 
bids  for  printing  the  same,  which  bids  shall  be  opened  only  in  the  presence  of 
the  whole  board,  and  such  printing  shall  be  awarded  by  said  board  to  the  lowest 
responsible  bidder  therefor.  He  shall  have  no  authority  nor  shall  the  said 
board  have  authority  to  direct  the  secretary  to  print  other  matter  in  or  upon 
his  reports,  or  otherwise,  except  what  may  be  necessary  in  the  performance  of 
any  duty  imposed  by  law  upon  said  board,  and  any  printing  authorized  by  said 
board  or  said  secretary  other  than  as  herein  provided  shall  be  and  is  hereby 
declared  to  be  illegal,  and  shall  not  be  a  charge  against  the  county  of  Humboldt 
or  the  city  of  Eureka. 

[Eemoval  of  the  secretary — Report  of  causes  for.]  Such  secretary  may  be 
removed  from  office  by  the  governor  of  this  state  upon  the  recommendation  of 
the  full  board  of  harbor  commissioners  upon  and  after  due  investigation  by 
said  board  for  cause  affecting  his  official  character  or  competency,  or  the  failure 
or  want  of  ability  to  perform  his  official  duties  or  for  the  violation  of  any  law 
relating  to  his  duties  or  office.  A  full  report  of  such  cause  or  causes  shall  be 
certified  to  the  governor  by  said  board,  and  spread  upon  the  minutes  of  the 
meeting  thereof  whereat  such  investigation  and  order  were  made. 

[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  herewith  repealed. 

History:  Enacted  March  12,  1872,  founded  upon  $  5  Act  April  4, 
1870,  Stats.  1869-70,  p.  746;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  88;  March  10,  1899,  Stats,  and  Amdts.  1899,  p.  90;  February  28, 
1901,  Stats,  and  Amdts.  1900-1,  p.  65;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  201. 

§  2572.  SALARY  OF  HARBOR  COMMISSIONERS.  SALARY  OF  OTHER 
OFFICERS.  The  commissioners  of  the  board  of  harbor  commissioners  of  the 
port  of  Eureka  shall  each  receive  a  salary  of  four  hundred  dollars  per  annum. 
The  secretary  shall  receive  a  salary  of  one  thousand  dollars  per  annum.  The 
harbor-master  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per 
annum.  All  salaries  of  said  commission  and  its  officers  herein  named  are  to  be 
paid  out  of  the  treasury  of  the  state  of  California  at  the  same  time  and  in  the 
same  manner  as  are  the  salaries  of  other  state  officers.  All  other  expenses  of 
said  commission  necessarily  incurred  not  to  exceed  fifteen  hundred  dollars  per 
annum  shall  be  paid  by  the  state.  For  the  purpose  of  paying  said  expenses 
there  is  hereby  continuously  appropriated  out  of  any  money  in  the  state  treas- 
ury, not  otherwise  appropriated,  for  each  and  every  fiscal  year  the  sum  of 
fifteen  hundred  dollars,  to  be  paid  on  the  warrants  of  the  state  controller  at 
such  times  and  in  such  amounts  as  may  be  approved  by  the  state  board  of 

examiners. 

History:  Enacted  March  12,  1872,  founded  upon  $  6  Act  April  4, 
1870,  Stats.  1869-70,  p.  745;  amended  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  202;  March  6,  1907,  Stats,  and  Amdts.  1907,  p.  130,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  152;  March  10,  1909,  Stats,  and  Amdts. 
1909,  p.  257."    In  effect  July  1,  1909. 
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[The  original  Article  XI,  entitled,  "Sailors  and  sailor  boarding-houses,"  and  comprising 
if  2583-2607,  enacted  March  12,  1872,  and  repealed  December  22,  1875,  Code  Amdts.  1875-6, 
p.  52.  On  the  18th  day  of  March,  1889,  the  present  Article  XI  was  enacted,  comprising 
${  2575-2608,  and  with  subsequent  amendments  thereto  is  as  follows:] 

AETICLE  XI. 


HABBOB  COMMISSIONEBS  FOB  THE  BAT  OP  SAN  DIEGO. 


$  2575.  GoDstitution  of  board  and  appointment 
of  commissioners. 

§  2576.  Bond  of  president. 

8  2577.  Duties  of  employees — Secretary. 

§  2578.  Prosecution  of  actions. 

§  2579.  Control  of  bay. 

§  2580.  Extending  streets. 

§2581.  Embankments,  etc.;  eminent  domain; 
compensation. 

§  2582.  Collections,  limit  on. 

§  2583.  Contract,  execution  and  validity  of. 

§  2584.  Salaries  and  expenses  paid  out  of 
moneys  collected — Balance  remitted 
to  state  treasurer. 

§  2585.  Vouchers,  drafts,  and  warrants. 

§  2586.  Report  to  controller. 

§  2587.  Ex  officio  members  of  board. 

§  2588.  Survey  and  location  of  sea-wall. 

§  2589.  Harbor  improvement  fund. 

§  2590.  State  treasurer  to  keep  moneys  sepa- 
rate. 

§  2591.  Advertising  for  bids. 

§  2592.  Beports  to  governor. 


8  2593.  Map  showing  change  of  survey. 

$  2594.  Bef  usal  to  obey  orders  of  wharfinger- 
Penalty. 

{  2595.  Obstructions  to  navigation — Penalty. 

{ 2596.  Speed  of  horses  and  vehicles  on 
wharves — Penalty. 

$  2597.  Jurisdiction  of  police  court. 

|  2598.  Qualification  of  officers. 

fi  2599.  Official  bond. 

fi  2600.  Seal. 

§  2601.  When  no  tolls  or  wharfage  to  be  col- 
lected. 

§  2602.  Collections  to  be  made  in  coin. 

$  2603.  Wharfingers  and  collectors  to  be  spe- 
cial policemen. 

{  2604.  Who  liable  for  wharfage  on  merchan- 
dise— Penalty. 

§  2605.  Plats  of  state  land,  leasing. 

S  2606.  Application  to  maintain  wharf,  etc.— 
Map  or  plat  to  show  what. 

$  2607.  Salary  of  commissioners,  secretary  and 
employees. 

$  2608.  Duties  of  attorney-general. 


§2575.  CONSTITUTION  OF  BOARD  AND  APPOINTMENT  OF  COM 
MI88IONER8.  A  board  of  state  harbor  commissioners  for  the  bay  of  San 
Diego,  to  consist  of  three  persons,  is  hereby  constituted  with  such  powers  and 
duties  as  are  prescribed  by  law.  On  the  passage  of  this  act  the  governor  must 
nominate  and  by  and  with  the  consent  of  the  senate  appoint  one  of  said  com- 
missioners to  hold  office  for  two  years,  and  one  for  three  years,  and  one  for 
four  years  from  the  dates  of  their  respective  commissions,  and  until  their  suc- 
cessors are  qualified.  The  said  officers  must  thereafter  be  nominated  by  the 
governor,  and  by  and  with  the  consent  of  the  senate,  be  appointed  for  four 
years  from  the  dates  of  their  respective  commissions,  and  until  their  successors 
are  qualified.  All  persons  appointed  commissioners  by  virtue  of  this  act  must 
be  qualified  electors  of  the  county  of  San  Diego.  If  the  term  of  office  of  any 
commissioner  expire  during  the  recess  of  the  senate,  the  governor  must  grant 
a  commission  to  his  successor,  which  shall  be  valid  to  all  intents  and  purposes, 
subject,  however,  to  the  consent  of  the  senate  at  its  next  regular  session.  If  a 
vacancy  occurs  from  any  cause  in  the  office  of  a  commissioner  before  the  expira- 
tion of  his  term,  his  successor  must  be  appointed  and  hold  office  only  for  the 
unexpired  portion  of  such  term.  In  case  the  senate,  during  its  session,  fail 
to  act  on  or  refuse  its  consent  to  any  nomination  the  governor  may  make  of 
persons  to  constitute  the  board  herein  first  provided  for,  or  to  fill  a  vacancy 
occurring  thereafter  by  expiration  of  the  term  or  otherwise,  «he  must,  after  the 
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adjourning  of  the  senate,  grant  a  commission  for  the  terms  herein  provided 
for,  or  for  the  unexpired  portion  of  such  term,  as  the  case  may  be,  subject, 
however,  to  the  consent  of  the  senate  at  its  next  regular  session.  In  all  cases, 
however,  where  the  senate  fails  or  refuses  to  confirm  a  nomination  so  made  by 
the  governor,  the  official  acts  of  the  person  so  nominated,  up  to  the  time  of 
his  non-confirmation,  shall  be  legal  and  valid  to  all  intents  and  purposes,  and 
he  shall  be  entitled  to  his  salary  up  to  that  time  for  his  services  rendered,  but 
no  further;  provided,  that 'upon  the  passage  of  this  act,  the  governor  shall 
nominate  three  persons  to  fill  such  offices  for  the  first  term  and  submit  them 
to  the  senate  at  least  one  day  before  its  final  adjournment. 

[President  of  board — Duties  and  powers.]  The  commissioner  first  appointed 
for  four  years  shall  be  the  president  and  executive  officer  of  the  board.  It 
shall  be  his  duty  to  preside  at  its  meetings,  to  supervise  the  official  conduct  of 
all  its  officers  and  employees,  especially  in  the  collection,  custody,  and  disburse- 
ment of  the  revenues,  and  to  require  that  all  the  books,  papers,  and  accounts 
be  accurately  kept,  and  in  proper  form,  and  all  the  provisions  of  law  and  the 
regulations  of  the  board  be  enforced  and  observed.  He  may  administer  official 
oaths  to  the  officers  and  employees  of  the  board,  except  the  other  commission- 
ers, and  to  all  persons  in  relation  to  the  business  of  the  board.  After  the 
expiration  of  the  first  four  years,  the  commissioners  must  elect  their  president 
from  amongst  themselves. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  305. 

SAN  DIEGO  HABBOR  COMMISSIONERS.       Harbor    Commissi oners    v.    Mullender,    182 

1.  Act   of    1889   creating  board  is  constitu- 
tional 2*    Harbor    eommlsalonen    may    i«e    for 


o    „     ,  «.   *  »  i a-        lands* — Board  of  harbor  commissioners  au- 

2.  Harbor  commismoneni  may  sue  for  landa.      thoTi,eA  to  8Ue  to  recovor  po88es8!on  of  cer. 

1.     Act  of  1889  creatine  board  la  consti-  tain  lands,  alleged  to  be   tide- lands  of  bay 

tatloaaL — Act    of   March    18,    1889,    creating-  of  San   Diego,  and   for   damages   for   with- 

board  of  harbor  commissioners  for  the  bay  holding-  possession   thereof. — People  ex  rel. 

of  San  Diego,  does  not  violate  art.  IV,  S  24  State    Board    of    Harbor    Commissioners    v. 

of    Const. — People    ex    rel.    State    Board    of  Mullender,  182  Cal.  217,   218,  64  Pac.  299. 

§  2576.  BOND  OF  PRESIDENT.  The  president  of  the  board  must  give  an 
official  bond  in  the  sum  of  ten  thousand  dollars,  and  each  of  the  other  commis- 
sioners in  the  sum  of  ten  thousand  dollars,  which  must  be  approved  by  the 
governor,  and  state  treasurer,  by  written  indorsement  thereon,  and  within 
fifteen  days  after  the  date  of  their  respective  commissions  must  be  filed  and 
recorded  in  the  office  of  the  secretary  of  state,  together  with  the  official  oath 
prescribed  by  law.  The  commissioners  shall  not  be  sureties  for  one  another, 
nor  shall  any  officer  of  the  state,  nor  any  officer  or  member  of  the  legislature 
be  accepted  as  surety  on  said  bonds.  The  board,  on  entering  upon  tke  duties 
of  their  office,  may,  as  soon  as  they  deem  it  necessary  for  the  performance  of 
the  duties  required  by  this  act,  and  have  funds  at  their  disposal  to  pay  the 
salaries  or  compensation  for  services  rendered,  appoint  the  following  officer,  viz  : 

[Officers  to  be  appointed— Term  and  removal.]  A  secretary,  an  assistant 
secretary,  an  attorney,  a  chief  engineer,  a  chief  wharfinger,  and  such  assistant 
wharfingers  and  collectors  as  they  may  deem  necessary.  Such  officers  shall  hold 
for  a  term  of  four  years  from  the  date  of  their  respective  appointments,  but 
may  be  removed  by  the  board  at  any  time  when  their  respective  services  are 
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not  required,  or  after  due  investigation  for  causes  affecting  their  official  char- 
acter or  competency.  The  order  for  such  removal,  stating  distinctly  the  causes 
therefor,  must  be  entered  on  their  minutes. 

In  case  of  a  vacancy  in  such  offices,  which  the  board  may  deem  necessary  to 
be  filled,  the  board  must  fill  the  same  by  appointment  for  four  years,  subject 
to  removal  as  hereinbefore  provided  in  this  section.  During  the  time  of  any 
vacancy  in  an  office  to  be  filled  by  appointment  of  the  board,  the  members  of 
the  board  appointed  by  the  governor  shall  perform*  any  and  all  duties  of  such 
offices  necessary  to  be  done,  as  far  as  they  are  able  to  do  so,  and  they  may 
employ  and  pay  for,  out  of  the  funds  at  their  disposal,  temporary  assistance 
in  the  performance  of  such  duties. 

[Official  map  of  harbor.]  And  it  shall  be  the  duty  of  said  commissioners  to 
cause  to  be  made,  without  unnecessary  delay,  a  full  and  complete  map  of  the 
entire  water-front  of  the  harbor  of  San  Diego,  which  map,  after  being  approved 
and  adopted  by  said  board,  shall  be  the  official  map  of  said  harbor,  and  a 
certified  copy  shall  thereupon  be  filed  in  the  office  of  the  county  recorder  of 
San  Diego  county. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  306. 

§  2577.  DUTIES  OF  EMPLOYEES.  SECRETARY.  The  secretary  must 
keep  the  office  of  the  board  open  every  day,  legal  holidays  excepted,  from  nine 
o'clock  a.  m.  till  four  o'clock  p.  m.  He  shall  safely  keep  and  be  responsible  for 
all  moneys  paid  into  the  office,  and  for  all  the  books  and  papers  of  the  board, 
attend  their  meetings,  and  keep  a  perfect  record  of  their  proceedings,  with  the 
names  of  the  commissioners  present  thereat.  He  must  keep  in  proper  books 
an  account  of  all  moneys  received  and  paid,  and  on  or  before  the  tenth  day  of 
each  month  must  send  to  the  state  controller  a  statement  thereof,  under  oath, 
for  the  preceding  month,  showing  the  sources  from  which  such  moneys  were 
received,  and  the  purposes  for  which  they  were  paid,  and  must  also  report  to 
the  controller  the  amount  paid  to  the  state  treasurer  for  the  month  covered 
by  such  statement.  He  must  enter  daily,  in  proper  wharf-books,  the  returns 
made  by  the  wharfingers  and  collectors,  and,  on  the  last  day  of  each  month, 
settle  the  accounts  of  each  of  them,  and. balance  the  said  books  as  soon  as 
possible  thereafter.  When  money  is  received  from  any  source,  he  must  retain 
a  stub  corresponding  in  number,  date,  and  amount,  with  the  receipt  given 
therefor,  and  he  must  require  the  person  paying  it  to  sign  such  stub.  He  must- 
record  at  length  all  contracts  and  agreements  made  by  the  board,  and  also  all 
bonds  executed  by  officers  of  the  board,  and  keep  a  record  of  all  personal 
property  purchased  and  its  cost,  and  in  case  any  be  sold,  the  name  of  the 
purchaser,  date  of  sale,  and  the  price  received  therefor. 

[Bond  and  oath  of  secretary.]  Before  entering  on  the  duties  of  his  office  he 
must  give  an  official  bond  in  the  sum  of  twenty  thousand  dollars,  and  take  and 
subscribe  an  official  oath.  Said  bond  must  be  approved  by  the  board  by  written 
indorsement  thereon,  and  be  filed  with  such  oath  in  the  office  of  the  secretary 
of  state. 

[Assistant  secretary — Bond  and  oath.]  The  assistant  secretary  shall  attend 
at  the  office  during  office  hours,  and  must  perform  such  services  as  may  be 
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required  of  him  by  the  secretary  of  the  board.  Before  entering  on  the  duties 
of  his  office  he  must  give  an  official  bond  in  the  sum  of  ten  thousand  dollars, 
and  take  and  subscribe  an  official  oath.  Said  bond  must  be  approved  by  the 
board  by  written  indorsement  thereon,  and  be  filed  with  such  oath  in  the  office 
of  the  secretary  of  state. 

The  attorney  shall  attend  to  the  prosecution  and  defense  of  all  suits,  and 
render  such  legal  services  as  may  be  required  by  him  of  the  board  [of  him  by 
the  board]. 

The  chief  engineer  must  prepare  such  plans  and  specifications  as  the  board 
may  direct,  and  if  adopted,  and  the  work  ordered  by  the  board  to  be  done,  must 
superintend  its  construction.  He  must  give  constant  attention  to  the  condition 
of  the  sea-wall  and  thoroughfares,  of  the  sheds,  wharves,  piers,  and  landings, 
of  the  streets  or  parts  thereof  under  the  jurisdiction  of  the  board,  and  of  the 
construction  and  operating  of  the  sea-wall  railroad,  and  when  repairs  are 
needed  must  forthwith  report  to  the  board,  in  writing,  their  nature  and  extent, 
and,  if  ordered  by  the  board,  must  have  the  same  done  at  once.  He  must  keep 
himself  informed  as  to  the  depth  of  the  water  in  the  various  docks  and  slips, 
and  report  to  the  board  from  time  to  time  what  dredging  is  required.  He  must 
keep  a  register,  properly  indexed,  showing  the  date,  place,  and  character  of 
every  piece  of  work  done  and  dock  dredged,  when  begun  and  when  finished, 
with  proper  descriptions  and  drawings.  He  must  take  and  subscribe  an  official 
oath,  and  give  a  bond  in  the  sum  of  ten  thousand  dollars,  to  be  approved  by 
the  board  by  written  indorsement  thereon.  Said  bond  and  oath  must  be  filed 
in  the  office  of  the  board. 

The  chief  wharfinger  must  station,  berth,  and  regulate  the  position  of  vessels 
in  the  docks  and  harbors,  and  cause  them  to  remove  from  time  to  time,  and 
from  place  to  place,  as  the  general  convenience,  safety,  and  good  order  may 
require.  Subject  to  such  regulations,  he  must  assign  berths  to  vessels  in  the 
order  of  their  application  after  entering  the  harbor.  He  must  supervise  the 
wharfingers,  and  report  to  the  board  all  cases  of  failure  to  perform  their  duties, 
and  require  all  shipmasters,  consignors,  pilots,  and  masters  of  towboats  to 
conform  to  the  regulations  of  the  board.  He  must  require  the  docks,  slips, 
wharves,  piers,  and  other  premises  under  the  jurisdiction  of  the  board  to  be 
kept  free  from  all  obstructions,  and  when  parties  fail  to  obey  his  order  to 
remove  the  same,  he  must  forthwith  report  the  fact  to  the  board,  and  execute 
their  order  in  relation  thereto.  And  it  shall  be  his  duty  to  execute  and  enforce 
the  rules  and  regulations  which  may  be  established  by  such  board  pursuant 
to  the  provisions  of  this  article,  and  he  is  also  empowered  to  determine  cases  of 
collision  by  consent  of  all  parties  interested,  and  where  damages  do  not  exceed 
three  hundred  dollars,  the  decision  is  final.  He  shall  take  in  charge  all  aban- 
doned water-craft  and  all  boats  picked  up  adrift,  and  secure  the  same,  after 
which  he  shall  advertise  for  one  week  in  one  of  the  daily  newspapers  printed 
in  the  city  of  San  Diego,  giving  the  full  particulars  pertaining  to  the  same,  and 
request  all  parties  interested  to  appear  and  establish  their  title  or  claim  thereto, 
within  twenty  days  from  the  last  publication.  If  claimed  within  said  period, 
such  property  shall  be  delivered  to  the  owner  on  payment  of  all  costs  of  remov- 
ing, securing,  and  advertising  the  same.    If  not  claimed  within  said  period,  or 
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if  the  owner  fails  to  pay  the  charges,  such  property  shall  be  sold  by  the  chief 
wharfinger  to  the  highest  bidder,  at  public  auction ;  less  the  cost  shall  be  paid 
the  owner,  if  claimed  by  him,  or  if  not  claimed  by  the  owner,  shall  be  paid 
to  the  board  of  state  harbor  commissioners ;  but  the  owner  shall  be  entitled  to 
receive  from  said  board  the  amount  so  paid,  if  he  claim  the  same  within  one 
year  from  the  date  of  said  payment.  For  the  purposes  of  this  section  the  har- 
bor of  San  Diego  shall  be  the  tide-waters  of  the  entire  bay  of  San  Diego,  and 
the  jurisdiction  of  the  chief  wharfinger  shall,  when  performing  the  duties 
required  by  this  section,  be  co-extensive  with  such  tide-waters.  The  chief 
wharfinger  shall  keep  an  office  in  some  convenient  place  upon  the  city  front 
which  shall  be  kept  open  every  day  (Sundays  and  holidays  excepted)  from 
seven  a.  m.  till  six  p.  m. 

[Office  to  be  provided.]  The  commissioners  shall  furnish  a  suitable  building 
for  an  office,  for  the  exclusive  use  of  said  chief  wharfinger  and  assistant  chief 
wharfinger,  with  suitable  office  furniture.    And  it  shall  be  the 

Duty  of  all  pilots,  masters  of  tugboats,  masters,  owners,  and  consignees  of 
vessels,  to  obey  all  lawful  orders  and  directions  of  the  chief  wharfinger  in 
relation  to  the  stationing,  anchoring,  and  removing  of  vessels  under  and  pur- 
suant to  such  rules  and  regulations.  He  must  take  and  subscribe  an  official 
oath,  and  give  such  official  bond  as  the  board  may  require,  subject  to  their 
approval  to  be  indorsed  thereon.  Said  bond  and  oath  must  be  filed  in  the  office 
of  the  board. 

The  wharflnger[s]  shall  have  supervision  of  the  wharves  to  which  they  are 
assigned,  and  must  require  the  regulations  of  the  board  and  orders  of  the  chief 
wharfinger  to  be  respected  and  obeyed,  and  good  order  to  be  preserved  thereon. 

The  collectors  must  collect  the  revenues  in  such  manner  as  the  board  may 
direct,  and  must  daily  account  for  and  pay  all  moneys  in  the  office. 

The  wharfingers  and  collectors  must  take  and  subscribe  an  official  oath,  and 

give  such  official  bond  as  the  board  may  require,  subject  to  their  approval,  to  be 
indorsed  thereon.     Said  bond  and  oath  to  be  filed  in  their  office. 

[Other  duties.]  All  the  above-named  officers  must  perform  such  other  duties 
pertaining  to  their  positions  as  the  board  may  from  time  to  time  prescribe. 

[Additional  employees.]  The  board  may,  in  its  discretion,  employ  an  assistant 
to  the  chief  engineer,  an  assistant  to  the  chief  wharfinger,  a  draughtsman,  a 
superintendent  of  dredges,  a  yardmaster,  and  such  men  on  the  dredges,  scows, 
tugboats,  fireboats,  and  railroad,  and  in  doing  urgent  repairs,  as  they  deem 
advisable,  and  prescribe  their  bonds,  duties,  and  compensation ;  such  employees 
shall  hold  their  positions  and  be  removable  at  the  pleasure  of  the  board;  but 
no  officer  or  employee  of  the  board  shall  be  removed  or  otherwise  prejudiced 
for  refusing  to  contribute  to  any  political  fund,  or  to  render  any  political  ser- 
vice ;  nor  shall  the  board,  collectively  or  individually,  use  their  official  influence 
to  coerce  the  political  action  of  any  of  the  officers  or  employees.  Nor  shall  the 
state  dredgers  be  employed  to  dredge  slips  not  under  the  control  of  the  state, 
nor  [to  do]  private  work  of  any  character. 

[Commissioners,  etc.,  not  to  be  interested  in  contracts — Penalty.]  Nor  shall 
the  commissioners,  nor  their  appointees,  be  interested  in  any  contract  for  the 
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erection  or  repairing  of  any  work  described  in  this  article.    Any  commissioner 
or  appointee  who  shall  be  interested  is  guilty  of  a  felony. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  307. 

§2578.  PROSECUTION  OF  ACTIONS.  The  commissioners  may  institute 
and  prosecute  to  final  judgment  actions  in  the  name  of  the  people  of  the  state 
of  California,  for  the  possession  of  any  portion  of  the  premises  described  in 
this  article,  or  for  the  collection  of  any  money  due  or  that  may  become  due 
the  state  by  authority  of  this  article ;  and  the  commissioners  may  also  institute 
and  prosecute  to  final  judgment  actions  for  the  removal  of  all  unlawful 
obstructions  in  or  upon  said  premises,  or  for  the  removal  of  all  unlawful  obstruc- 
tions in  or  upon  the  streets  through  the  center  of  which  the  inshore  line,  or 
line  nearest  the  mainland  bounding  said  premises,  runs.  They  may  also 
remove  any  unlawful  obstructions  thereon  after  the  owner,  possessor,  or  occu- 
pant, of  such  obstruction  shall  have  five  days'  notice,  in  writing,  to  remove 
the  same,  either  served  on  such  owner,  possessor,  or  occupant,  or  posted  upon 
said  obstruction  by  the  chief  wharfinger,  assistant  wharfinger,  or  wharfinger. 
History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  310. 

§  2679.  CONTROL  OF  BAY.  The  commissioners  shall  have  possession  and 
control  of  the  entire  bay  of  San  Diego,  together  with  the  improvements,  rights, 
privileges,  easements,  and  appurtenances  connected  therewith,  or  in  anywise 
appertaining  thereto,  for  the  purposes  in  this  article  provided.  And  said  com- 
missioners, in  addition  to  a  general  control  over  said  premises,  shall  have 
authority  to  use  for  loading  and  landing  merchandise,  with  a  right  to  collect 
dockage,  wharfage,  and  tolls  thereon,  such  portions  of  the  streets  of  the  city 
of  San  Diego,  or  any  city  or  town  ending  or  fronting  upon  the  waters  of  the 
bay  of  San  Diego  as  may  be  used  for  such  purposes  without  obstructing  the 
same  as  thoroughfares,  and  authority  to  rent  an  office  in  any  portion  of  the 
city  of  San  Diego,  and  purchase  from  time  to  time  suitable  books  for  the  records 
of  the  secretary  and  accounts  of  the  wharfingers,  together  with  such  stationery 
as  may  be  required  by  the  board,  and  to  fix  and  regulate  from  time  to  time  the 
rates  of  dockage,  wharfage,  cranage,  tolls,  and  rents,  and  collect  such  an 
amount  of  revenue  therefrom  as  will  enable  the  commissioners  to  perform  the 
duties  required  of  them  by  authority  of  this  article.  And  the  commissioners 
may  so  modify  and  establish  such  rates  of  dockage  and  wharfage,  collecting,  as 
near  as  possible,  equal  amounts  from  dockage  and  wharfage.  When  such  mod- 
ification has  been  made,  the  collection  of  tolls  must  be  abolished,  and  the 
toll-collectors  discharged. 

The  commissioners  shall  construct  such  number  of  wharves  as  the  wants  of 
commerce  shall  require,  and  shall  locate  such  wharves  at  such  points  and  upon 
such  lines  as  the  board  may  deem  most  suitable  for  the  best  interest  of  com- 
merce, and  shall  repair  and  maintain  all  the  wharves,  piers,  quays,  landings, 
and  thoroughfares  the  wants  of  commerce  may  require,  and  generally  to  erect 
all  such  improvements  as  may  be  necessary  for  the  safe  landing,  loading,  and 
unloading,  and  protection  of  all  classes  of  merchandise,  and  for  the  safety 
and  convenience  of  passengers  passing  into  and  out  of  the  city  of  San  Diego, 

or  any  city  or  town  on  the  bay  of  San  Diego,  by  water.    But  no  wharf  shall  be 
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constructed  upon  such  place  or  line  as  will  cause  any  slip  or  dock  to  be  less 
than  one  hundred  and  thirty-six  feet  wide  at  the  most  narrow  point  between 
the  wharves. 

[Advertising  for  bids — Certified  check.]  When  they  determine  that  a  new 
wharf  shall  be  erected,  or  any  other  necessary  improvement  constructed,  or 
repairs  made,  or  dredging  machines,  scows,  steam  tugs,  and  any  necessary 
machinery  [purchased] ,  the  cost  of  which  shall  exceed  three  thousand  dollars, 
they  shall  advertise  for  sealed  proposals  for  a  period  of  not  less  than  ten  days 
in  one  or  more  of  the  daily  newspapers  in  the  city  of  San  Diego.  Every  pro- 
posal shall  be  accompanied  by  a  certified  check  for  an  amount  equal  to  five  per 
cent  of  the  amount  of  such  proposal,  such  check  to  be  made  payable  to  the 
order  of  the  secretary  of  said  board,  conditioned  if  the  proposal  is  accepted  and 
the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to  execute  the 
contract  and  give  the  bond  required  within  six  days  after  the  award  is  made, 
in  that  case  said  sum  mentioned  in  said  check  shall  be  paid  into  the  state  treas- 
ury by  said  secretary  as  liquidated  damages  for  such  failure  and  neglect,  as  a 
portion  of  San  Diego  harbor  improvement  fund.  Such  advertisement  shall 
contain  a  general  description  of  the  work  to  be  done,  the  materials  to  be  used, 
the  place  where  to  be  used,  and  must  refer  to  specifications,  which  must  contain 
full  and  accurate  description  of  the  work  to  be  performed,  the  material  to  be 
used,  which  specifications  shall  be  kept  in  the  office  of  the  secretary  of  the  board 
in  such  manner  that  all  persons  may  inspect  the  same  during  the  usual  business 
hours  of  all  days  except  Sundays  and  holidays. 

[Opening  bids  and  awarding  contract — Rejecting  all  bids.]  On  a  day  named 
in  the  advertisement,  the  commissioners  shall  open  the  bids  in  the  presence  of 
such  bidders  as  are  present,  and  award  the  contract  to  the  lowest  bidder,  who 
shall  furnish  sufficient  sureties  to  guarantee  the  performance  of  the  work.  If, 
in  the  opinion  of  the  commissioners,  the  bids  are  too  high,  they  may  reject  them 
and  advertise  anew  in  like  manner  as  before.  If,  in  the  opinion  of  the  com- 
missioners, the  second  bids  are  too  high,  they  may  reject  them  likewise  and 
enter  into  contract  with  responsible  parties  without  giving  further  notice.  Any 
contract  entered  into  without  giving  further  notice  and  receiving  bids  must  be 
at  least  ten  per  cent  lower  than  the  lowest  rejected  bid. 

[Constructing  embankment,  etc. — Dredging.]  The  board  may  construct  such 
harbor,  embankment  or  sea-wall,  as  shall  be  necessary  to  protect  the  harbor  of 
San  Diego,  and  dredge  such  number  of  slips  and  docks  as  the  commerce  of  the 
port  of  San  Diego  may  require,  to  a  depth  that  will  admit  of  the  easy  and  free 
ingress  and  egress  of  all  classes  of  water-craft  that  load  and  discharge  cargoes 
at  the  wharves,  piers,  quays,  landings,  and  thoroughfares  in  the  harbor  of 
San  Diego ;  to  perform  which  dredging  said  board  of  state  harbor  commission- 
ers for  the  bay  of  San  Diego  are  hereby  authorized  and  empowered  to  hire, 
employ,  purchase,  or  construct  dredging  machines,  scows,  steam  tugs,  and  the 
necessary  machinery,  and  employ  men  for  operating  the  same.  When  any 
portion  of  the  premises  described  in  this  article  shall  be  dredged,  the  sand,  mud, 
or  other  substances  shall  be  deposited  in  a  place  designated  by  the  board. 

[Dockage — Lien  for.]  All  classes  of  water-craft  that  use  or  make  fast  to 
any  wharf,  pier,  quay,  landing,  or  thoroughfare,  and  land  upon  or  load  there- 
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from  any  goods,  wares,  or  merchandise,  shall  be  liable,  and  must  pay  to  the 
commissioners  such  rates  of  dockage  as  shall  be  fixed  by  authority  of  this 
article ;  and  all  such  water-craft  as  shall  discharge  or  receive  any  goods,  wares, 
or  merchandise  while  moored  in  any  slip,  -dock,  or  basin  within  the  jurisdiction 
of  the  commissioners,  shall  pay  one-half  the  regular  rates  of  dockage.  Atiy 
water-craft  that  shall  leave  any  wharf,  pier,  quay,  landing,  thoroughfare,  slip, 
dock,  or  basin,  unless  forced  to  do  so  by  stress  of  weather,  without  first  paying 
regular  rates  of  dockage  due  from  such  vessel,  shall  be  liable  to  pay  a  fine  not 
to  exceed  five  hundred  dollars.  The  charge  for  wharfage  and  tolls  shall  be  a 
lien  upon  all  goods,  wares,  and  merchandise  landed  upon  any  of  the  wharves, 
piers,  quays,  landings,  or  thoroughfares  upon  the  premises  described  in  this 
article ;  and  the  commissioners,  their  agents,  or  lessees  may  hold  possession  of 
any  such  goods,  wares,  or  merchandise  so  landed  as  aforesaid,  to  secure  the 
payment  of  such  wharfage  and  tolls,  and  for  the  purpose  of  such  lien  are 
deemed  to  have  possession  of  such  goods,  wares,  and  merchandise  so  landed, 
until  such  charges  of  wharfage  and  toll  are  paid. 

[Rules  and  regulations.]  The  commissioners  shall  have  power  to  make 
reasonable  rules  and  regulations  concerning  the  control  and  management  of 
the  property  of  the  state  which  is  intrusted  to  them  by  virtue  of  this  article ; 
and  said  commissioners  are  hereby  authorized  and  required  to  make,  without 
delay  and  from  time  to  time,  and  publish  not  less  than  thirty  days  in  a  daily 
newspaper  of  general  circulation  published  in  the  city  of  San  Diego,  all  needful 
rules  and  regulations,  not  inconsistent  with  the  laws  of  the  state  or  of  the 
United  States,  in  relation  to  the  moving  and  anchorage  of  vessels  in  said  har- 
bor, providing  and  maintaining  free,  open,  and  unobstructed  passageways  for 
steam  ferry-boats  and  other  steamers  navigating  the  waters  of  the  bay  of  San 
Diego,  so  that  such  steamers  can  conveniently  make  their  trips  without  imped- 
iment from  vessels  at  anchor  or  other  obstacles.  And  said  commissioners  may 
also  make  all  needful  rules  and  regulations  governing  the  removal  of  such  ves- 
sels from  the  wharves  and  other  landings,  and  from  ships  [slips]  and  docks  as 
are  not  engaged  in  receiving  or  discharging  cargo,  prescribing  the  time  during 
which  goods,  wares,  and  merchandise  landed  upon  any  wharf,  pier,  quay,  land- 
ing, or  thoroughfare  shall  be  permitted  to  remain  thereon,  and  may  divide  the 
same  into  several  classes,  and  may,  by  such  rules  and  regulations,  provide 
that  in  case  any  such  goods,  wares,  or  merchandise  remain  upon  any  whaff 
pier,  quay,  landing,  or  thoroughfare,  beyond  the  time  so  prescribed,  the  respec- 
tive wharfinger  may,  under  the  order  of  the  commissioners,  remove  and  deposit 
the  same  in  a  suitable  place,  at  the  charge,  risk,  and  expense  of  the  owner 
thereof.  When  any  goods,  wares,  or  merchandise  shall  have  remained  upon  any 
wharf,  pier,  quay,  landing,  or  thoroughfare  more  than  twenty-four  hours,  the 
commissioners  may,  in  their  discretion,  charge  such  additional  rates  for  each 
subsequent  day  as  in  their  opinion  is  just  and  equitable. 

[Assignment  of  landings  to  federal  government — Officers  and  compensation.] 

The  commissioners  may,  in  their  discretion,  set  apart  and  assign  for  the  exclu- 
sive use  of  the  water-craft  used  by  the  officers  of  the  federal  government,  such 
convenient  and  safe  landings  as  such  officers  may  require,  together  with  suitable 
premises  near  such  buildings  as  may  be  set  apart  and  assigned  to  their  use, 

871 


S2679  ASSIGNMENT  OF  LANDINGS — OBSTRUCTIONS.  [Pt.  Ill,  TIL  YL 

upon  which  premises  such  officers  may  cause  to  be  erected  offices  and  store- 
houses to  suit  their  convenience,  and  the  commissioners  shall  charge  a  reason- 
able compensation  per  month  for  the  use  of  such  landings,  and  office  and 
storehouse  premises,  set  apart  and  assign  a  suitable  and  proper  locality  for  the 
use  of  the  harbor  police  of  the  city  of  San  Diego,  and  also  a  suitable  place  for 
a  boathouse  station  for  the  exclusive  use  of  the  quarantine  and  health  officers 
of  said  city,  without  compensation ; 

Set  apart  and  assign  for  the  exclusive  use  of  steam  ferry-boats  suitable  slips, 
in  which  such  structures  may  be  erected  as  will  secure  the  safe  and  convenient 
landing  of  passengers,  and  safe  landing  and  delivery  of  freight ;  set  apart  and 
assign  suitable  wharves,  berths,  or  landings,  for  the  exclusive  use  of  vessels;  to 
construct  suitable  sheds,  gates,  and  other  temporary  structures  as  may  be 
necessary  for  the  safe  and  convenient  landing'  of  passengers,  and  safe  landing 
and  delivery  of  freight ;  and 

Set  apart  and  assign  for  the  sole  and  exclusive  use  of  the  fishermen  of  the 
city  of  San  Diego,  such  place  or  places  as  the  said  'commissioners  shall  deem 
proper  and  sufficient,  and  for  no  other  purpose.     The  commissioners  may 

Assign  suitable  places  for  the  landing  of  horses,  cattle,  sheep,  and  swine,  and 
when  such  places  have  been  assigned,  it  shall  be  a  misdemeanor  for  a  com- 
mander of  any  water-craft  to  land  any  greater  number  than  ten  at  any  one 
time  from  any  water-craft  at  any  other  place.     The  commissioners  may 

Set  apart  for  the  uses  and  purposes  of  dry-docks  and  marine  railways  such 
portions  of  the  water-front  as  the  wants  of  commerce  may  require,  and  lease 
.he  same  for  a  period  not  to  exceed  ten  years.  When  the  commissioners  lease 
premises  for  marine  railways  and  dry-dock  purposes,  as  provided  in  this  sec- 
tion, they  shall  advertise  for  sealed  proposals,  for  a  period  of  not  less  than  ten 
nor  more  than  twenty  days,  in  one  of  the  daily  newspapers  of  the  largest  circu- 
lation, printed  in  the  city  of  San  Diego,  which  advertisement  shall  contain  a 
description  of  the  premises  to  be  leased.  On  the  day  named  in  the  advertise- 
ment, the  commissioners  shall  open  the  bids  in  the  presence  of  such  of  the 
bidders  as  are  present,  and  award  the  premises  to  the  highest  responsible  bid- 
der that  shall  furnish  sufficient  sureties  to  guarantee  the  payment  of  the  rent, 
and  may  negotiate  for,  and  accept,  and  cancel,  any  lease  of  any  portion  of  the 
premises  described  in  this  article,  and  pay  a  reasonable  compensation  for  any 
structures  upon  any  such  leased  premises  as  in  the  opinion  of  the  board  and 
engineer  may  be  useful  for  such  commercial  purposes  as  this  article  is  intended 
to  promote. 

[Authority  to  land  and  remove  goods,  collect  wharfage,  etc.]  No  person  or 
company  shall,  without  the  consent  of  the  board  of  state  harbor  commissioners, 
land  or  remove  any  goods,  wares  or  merchandise,  or  other  thing,  upon  or  from 
any  wharf,  pier,  quay,  landing,  or  thoroughfare  situate  upon  the  premises 
described  in  this  article,  unless  authorized  to  do  so  by  virtue  of  valid  lease;  nor 
shall  any  person  collect  dockage,  wharfage,  cranage,  rent,  or  toll,  within  the 
boundaries  of  the  premises  described  in  this  article,  except  by  virtue  of  valid 
leases,  without  first  obtaining  permission  to  do  so  from  said  commissioners; 

[Obstructions.]  Nor  shall  any  person  or  company  place  or  cause  to  be  placed 
any  obstructions  in  the  bay  of  San  Diego,  nor  upon  any  wharf,  pier,  quay, 
landing,  or  thoroughfare,  without  the  consent  of  the  board. 
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[Encumbrances  of  wharf,  etc. — Notice  to  remove.]  Whenever  any  wharf, 
pier,  quay,  landing,  or  thoroughfare  in  the  harbor  of  San  Diego  shall  be  encum- 
bered or  their  free  use  interfered  with  by  goods,  wares,  merchandise,  or  other 
substance,  whether  loose  or  built  upon  or  fixed  to  any  such  wharf,  pier,  quay, 
landing,  or  thoroughfare,  it  shall  be  the  duty  of  the  commissioners  to  notify, 
in  writing  (which  notice  may  be  served  by  a  wharfinger,  or  by  the  secretary  or 
assistant  secretary  of  the  board),  the  owner,  agent,  occupant,  or  person  placing 
or  keeping  such  obstructions  thereon,  to  remove  the  same  within  twenty-four 
hours  after  the  serving  of  such  notice;  and  in  case  of  failure  to  comply  with 
such  notice,  and  remove  such  obstructions,  the  owner,  agent,  occupant,  or 
person  so  notified  shall  be  liable  to  pay  the  commissioners  the  sum  of  twenty- 
five  dollars  for  each  and  every  day  during  which  said  obstructions  shall  remain 
upon  any  such  wharf,  pier,  quay,  landing,  or  thoroughfare ;  and  the  commis- 
sioners shall  have  power,  in  their  discretion,  to  remove  any  such  encumbering 
substance,  and  store  the  same  in  any  suitable,  convenient  and  safe  place,  and 
a  sum  equal  to  the  amount  of  the  expenses  of  the  removal,  together  with  all 
other  necessary  charges,  shall  be  paid  by  the  owner  of  such  encumbering 
substance  to  the  commissioners,  and  such  sum  and  necessary  charges  shall  be 
a  lien  on  such  substance  until  paid.    The  commissioners  are  authorized  to 

Assign  berths  or  slips  for  the  exclusive  use  of  sea-going  steamers,  ferry-boats. 
and  steamboats  navigating  the  waters  of  the  bay  of  San  Diego  and  its  tribu- 
taries, and  to  construct  suitable  offices,  sheds,  and  inclosures  for  the  accommo- 
dation of  their  business,  and  may  charge  for  such  exclusive  use  a  reasonable 
sum,  irrespective  of  their  tonnage  or  the  number  of  days  such  berth  is  occupied. 
For  the  purpose  of 

Enforcing  the  charge  for  wharfage  or  toll  on  goods,  wares,  and  merchandise, 
landed  on  any  wharf,  pier,  or  thoroughfare,  or  remaining  thereon  longer  than 
the  time  prescribed  by  the  harbor  regulations,  the  said  commissioners  are 
authorized  to  take  possession  of  such  goods,  wares,  and  merchandise;  and  if 
such  charge  be  not  paid  within  two  days  thereafter,  may  remove  and  store  the 
same  at  the  charge,  risk,  and  expense  of  the  owner  or  consignee  thereof;  or 
may  sell  the  same  by  public  auction,  with  or  without  notice,  at  their  discretion ; 

[Notice  to  remove  obstructions.]  And  for  the  purpose  of  keeping  the 
wharves,  piers,  and  thoroughfares  free  of  obstructions,  the  said  commissioners 
shall  cause  a  written  notice  to  be  served  on  the  owner,  agent,  consignee,  or 
person  in  possession  of  any  such  obstructing  material  or  structure ;  or  may  post 
a  notice  thereon,  at  their  discretion,  requiring  its  removal  within  twenty-four 
hours  thereafter ;  and  on  failure  to  comply  therewith,  the  commissioners  may 
remove,  store,  or  sell  the  same  by  public  auction,  at  their  discretion.  From  the 
proceeds  of  any  such  sale  they  shall  retain  all  the  wharfage  and  tolls  due,  with 
ten  per  cent  thereon ;  and,  in  case  of  obstructions,  twenty-five  dollars  for  each 
and  every  day  during  which  the  wharf,  pier,  or  thoroughfare  has  been 
obstructed,  and  also  all  the  expenses  attending  such  sale,  and  the  surplus,  if 
any,  shall  be  paid  to  the  proper  party.  Such  sale  shall  be  made  subject  to 
immediate  removal. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  310. 
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§  2580.    EXTENDING  STREETS.    The  board  of  state  harbor  commissioners 

for  the  bay  of  San  Diego  are  authorized  to  extend  any  of  the  streets  lying  along 

the  water-front  of  said  city  and  county,  to  a  width  not  exceeding  one  hundred 

and  fifty  fee%t,  where  they  have  not  been  already  so  extended.     The  outer  half 

of  such  streets  must  be  constructed  or  built  and  maintained  in  good  repair  by 

the  state  harbor  commissioners,  or  parties  holding  under  them,  and  may  be 

used  as  a  landing-place  or  pier,  on  which  dockage,  wharfage,  and  tolls  may 

be  collected ;  and  until  such  extensions  are  made  the  commissioners  ma^  have 

and  use  as  a  landing-place,  with  full  power  to  collect  dockage,  wharfage,  and 

tolls  thereon,  so  much  of  the  streets  now  fronting  upon  the  water-front  as  may 

be  used  for  such  purpose  without  obstructing  the  same  as  a  thoroughfare.    The 

inner  half  of  such  streets  shall  be  constructed  and  maintained  in  good  repair 

by  the  owners  of  the  lots  abutting  thereon.     The  commissioners  are  authorized 

to  construct  across  the  outer  half  of  said  streets  an  extension  of  the  sewers  of 

the  said  city,  if  it  be  necessary  to  take  any  land  for  the  purpose  of  widening 

any  such  street.    When  it  becomes  necessary  for  the  commissioners  to  construct 

any  wharves  on  the  line  of  the  water-front,  they  are  authorized  to  adopt  and 

pay  for  any  structures  which  would  form  part  of  such  wharves,  and  which 

have  been  constructed  along  such  line  by  private  parties  prior  to  the  passage 

of  this  act. 

History:   Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  315. 

§  2581.    EMBANKMENTS,  ETC.,  EMINENT  DOMAIN;  COMPENSATION. 

The  embankments,  sea-walls,  thoroughfares,  streets,  wharves,  and  other  public 
places  provided  for  in  this  act  are  hereby  declared  a  public  use,  in  the  laying 
out  and  construction  of  which  the  right  of  eminent  domain  may  be  exercised 
by  the  harbor  commissioners  in  the  name  of  the  people  of  the  state  for  the 
estates  and  rights,  and  in  the  manner  provided  in  part  three,  title  eight,  of 
the  Code  of  Civil  Procedure.  The  said  commissioners  are  authorized  to  pay 
out  of  the  harbor  improvement  fund  any  compensation  and  damages  assessed 
in  such  proceedings. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  315. 

§2582.  COLLECTIONS,  LIMIT  ON.  No  greater  amount  of  money  shall 
in  the  main  ever  be  collected  by  the  collection  of  dockage,  wharfage,  tolls,  rents, 
and  cranage  than  shall  be  necessary  to  construct  and  keep  in  repair  such  num- 
ber of  wharves,  piers,  landings,  and  thoroughfares,  construct  sheds,  dredge 
such  number  of  slips  and  docks,  constructing  a  sea-wall  and  harbor  embank- 
ment, construct  and  operate  a  railway  on  the  sea-wall,  and  pay  incidental 
expenses  allowed  to  be  paid  by  this  article. 

History:    Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  316. 

§  2583.  CONTRACT,  EXECUTION  AND  VALIDITY  OF.  No  contract  or 
obligation  entered  into  by  the  harbor  commissioners,  which  creates  a  liability 
or  authorizes  the  payment  of  money,  shall  be  valid  or  of  binding  force  unless 
signed  by  all  three  of  the  commissioners,  and  countersigned  by  the  secretary 
of  the  board;  nor  shall  any  contract  involving  the  payment  of  money  be  made 
by  the  said  commissioners,  unless  the  amount  then  to  the  credit  of  the  harbor 
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improvement  fund,  together  with  the  revenue  estimated  to  accrue  up  to  the 

time  of  the  maturity  of  such  contract,  over  and  above  the  current  expenses  of 

the  commission,  be  sufficient  to  meet  the  payments  to  become  due  thereon; 

provided,  such  estimate  of  revenue  shall  be  limited  as  to  time  to  one  year,  and 

as  to  amount  to  the  amount  of  revenue  of  the  preceding  year. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  316. 

§2584.  SALARIES  AND  EXPENSES  PAID  OUT  OF  MONEYS  COL- 
LECTED. BALANCE  REMITTED  TO  STATE  TREASURER.  Of  the  moneys 
collected,  there  shall  be  retained  by  said  commissioners,  commencing  with 
April  1,  1905,  such  sums  as  may  be  necessary  to  pay  the  salaries  of  said  com- 
missioners, and  that  of  the  secretary  of  said  board,  and  the  fees  or  compensa- 
tion of  its  attorney  and  engineer,  and  such  salaries  as  may  be  fixed  for  any 
employees  appointed  by  said  board ;  also  such  sums  as  may  be  necessary  to  pay 
office  rent,  cost  of  office  furniture,  books,  stationery,  lights,  fuel,  repairs  to 
wharves  and  such  legal  and  other  incidental  expenses  connected  with  the 
prosecution  or  defense  of  any  suit  or  suits,  instituted  by  or  against  said  board 
of  harbor  commissioners,  which  said  sum  or  sums  of  money,  so  retained  by 
said  board  of  harbor  commissioners,  shall  be  deposited  in  some  bank,  selected 
by  said  board,  as  its  depository,  in  the  name  and  to  the  credit  of  "the  board 
of  harbor  commissioners  for  the  bay  of  San  Diego,"  and  shall  be  disbursed  and 
paid  out  upon  checks  drawn  upon  said  account,  signed  by  the  president  of 
said  board  and  countersigned  by  the  secretary  thereof.  After  the  full  pay- 
ment of  all  liabilities  incurred  for  the  purposes  hereinbefore  specified,  any 
excess  of  collections  over  and  above  that  required  to  meet  the  current  expenses 
of  said  board  shall  be  remitted  to  the  state  treasurer  by  express. 

History:  Enacted  March  12,  1872;  repealed  December  22,  1875,  Code 
Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18,  1889,  Stats, 
and  Amdts.  1889,  p.  816;  amended  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  510.    In  effect  Immediately. 

§2685.  VOUCHERS,  DRAFTS,  AND  WARRANTS.  The  commissioners 
shall  take  vouchers  for  all  sums  of  money  by  them  expended  under  the  authority 
of  this  article,  excepting  fifty  dollars  per  month  for  postage  stamps,  express, 
and  other  incidental  expenses,  and  safely  keep  the  same  on  file  in  the  office  of 
the  board.  For  all  sums  of  money  paid  by  the  commissioners,  excepting  those 
mentioned  in  section  two  thousand  five  hundred  and  eighty-three,  drafts"  shall 
be  drawn  by  them  on  the  controller  of  state,  countersigned  by  the  secretary 
of  the  board,  and  the  controller  of  state  shall  draw  his  warrant  on  the  state 
treasurer,  who  shall  pay  the  same  out  of  any  money  in  said  treasury  credited 
to  the  San  Diego  harbor  improvement  fund.  No  warrant  shall  be  drawn  by 
the  controller  upon  the  treasurer  of  the  state,  as  provided  in  this  section,  unless 
the  order  bears  the  signatures  of  all  three  commissioners,  and  of  the  secretary 

of  the  board. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22.  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  316. 
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§  2586.  REPORT  TO  CONTROLLER.  On  the  payment  to  the  state  treas- 
urer of  any  sum  of  money,  the  secretary  and  state  treasurer  must  report  to  the 
state  controller  the  amount  so  paid,  and  the  treasurer  must  give  the  board  a 
receipt  for  the  same.  Such  payments  shall  be  considered  as  payments  into  the 
state  treasury,  and  the  treasurer  shall  be  responsible  on  his  official  bond 

therefor. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March. 
18,  1889,  Stats,  and  Amdts.  1889,  p.  316. 

§  2687.  EX  OFFICIO  MEMBERS  OF  BOARD.  The  governor  of  the  state, 
and  the  mayor  of  the  city  of  San  Diego,  and  the  mayor  of  National  City,  are 
hereby  made  ex  officio  additional  members  of  the  board  of  state  harbor  com- 
missioners, for  the  special  purposes  herein  mentioned,  and  shall  take  part  in 
the  action  of  the  board  as  hereinafter  provided. 

History:  Original  section  enacted  March' 12,  1872;  repealed  Decem- 
ber 22,  1876,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  817. 

§  2588.  SURVEY  AND  LOCATION  OF  SEA-WALL.  The  board  of  state 
harbor  commissioners  are  hereby  authorized,  and  empowered,  and  directed, 
within  one  year  from  and  after  the  passage  of  this  act,  to  employ  two  consult- 
ing civil  engineers,  to  act  in  concert  with  the  engineers  of  the  board,  to  make 
a  survey,  select  and  locate  a  line  for  a  harbor  embankment  or  sea-wall,  and 
make  a  report  of  their  doings  to  said  commissioners,  who  shall,  after  receiving 
the  same,  appoint  a  time  for  holding,  at  the  office  of  the  board,  a  special  meet- 
ing of  the  board,  to  consider  the  question  of  adoption  or  rejection  of  the  same. 
The  board  shall,  at  least  ten  days  previous  to  said  meeting,  notify  the  governor 
of  the  state,  and  the  mayor  of  the  city  of  San  Diego,  and  the  mayor  of  National 
City  of  the  time,  place,  and  object  of  said  meeting  of  said  board,  and  shall 
request  them  to  be  present  and  take  part  in  the  consideration  of  the  question: 
and  at  said  meeting  or  any  adjourned  meeting  thereof,  the  governor  and  said 
mayors  shall  be  deemed  additional  members  of  said  board,  with  like  powers 
and  rights  as  the  other  members  thereof.  If  they  are  not  present  at  the  meet- 
ing, the  board  shall  adjourn  to  a  day  certain,  and  notify  them  anew  as  before; 
and  if  either  be  present  at  the  adjourned  meeting,  with  three  commissioners, 
action  may  be  had,  and  an  affirmative  vote  of  all  four  present  shall  determine 
the  question ;  any  less  vote  shall  be  a  negative  vote.  But  the  board  may  order 
new  surveys  and  locations,  which  may  be  adopted  or  rejected,  in  like  manner 
as  before.  If  the  vote  is  in  the  affirmative,  the  line  adopted  shall  be  thence- 
forth the  line  of  the  harbor  embankment  and  sea-wall  of  the  harbor  of  San 

Diego. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  62.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  317. 

§  2589.  HARBOR  IMPROVEMENT  FUND.  On  and  after  the  passage  of 
this  act,  the  treasurer  of  the  state  shall  keep  the  money  remitted  to  him  by  the 
board  of  state  harbor  commissioners  for  San  Diego  to  the  credit  of  a  fund  to  be 
known  as  the  San  Diego  harbor  improvement  fund,  after  which  all  drafts 
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drawn  by  this  board  shall  be  paid  by  the  treasurer  out  of  the  San  Diego  harbor 

improvement  fund. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  317. 

§2690.    STATE  TREASURER  TO  KEEP  MONEYS  SEPARATE.     The 

state  treasurer  shall  receive  all  moneys  paid  by  the  state  harbor  commissioners 
for  San  Diego,  and  keep  the  same  in  a  separate  fund,  to  be  known  as  the  San 
Diego  harbor  improvement  fund,  and  pay  out  the  same  as  provided  for  in  this 
article,  and  shall  keep  an  accurate  account  of  all  moneys  received  by  him  and 
paid  out  under  the  authority  of  this  article,  in  books  kept  solely  for  that  pur- 
pose, which  said  books  shall  be  open  at  all  times  to  the  inspection  of  the  gov- 
ernor and  controller  of  state,  and  of  any  committee  appointed  by  the  legislature, 
or  by  either  branch  thereof. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  317. 

§2591.  ADVERTISING  FOR  BIDS.  When  the  commissioners  determine 
to  construct  any  part  of  the  sea-wall,  they  must  advertise  for  sealed  proposals 
for  not  less  than  thirty  days,  in  not  less  than  two  daily  papers  in  San  Diego. 
The  advertisement  must  give  a  full  and  accurate  description  of  the  work  to  be 
done,  the  place  where  to  be  done,  and  the  material  to  be  used.  On  the  day 
dated  [stated]  in  the  advertisement  the  bids  must  be  opened  in  the  presence 
of  such  bidders  as  are  present,  and  the  contract  awarded  to  the  lowest  bidder, 
who  shall  give  a  bond  with  two  or  more  responsible  sureties,  to  be  approved 
by  the  commissioners,  for  the  due  performance  of  the  work.  Their  approval 
must  be  indorsed  on  said  bond.  If,  in  the  opinion  of  the  commissioners,  the 
bids  are  too  high,  they  shall  reject  them  and  advertise  anew  in  like  manner  as 
before.  And  if,  in  the  opinion  of  the  commissioners,  the  second  bids  are  also 
too  high,  they  shall  reject  them  likewise,  and  may  enter  into  a  contract  with 
responsible  parties  without  giving  further  notice.    The 

Parties  entering  into  a  private  contract  with  the  commissioners  must  give 
a  bond,  with  two  or  more  responsible  persons  as  sureties,  to  be  approved  by  the 
commissioners,  which  approval  shall  be  by  writing  indorsed  upon  said  bond, 
conditioned  for  the  faithful  performance  of  the  contract.  But  the  considera- 
tion agreed  to  be  paid  in  any  contract  entered  into  without  giving  public  notice 
must  be  five  per  cent  lower  than  the  lowest  responsible  bid  rejected. 

The  work  to  be  performed  under  any  one  contract  shall  not  exceed  one 
thousand  lineal  feet  of  harbor  embankment  or  sea-wall.  But  the  commission- 
ers may  enter  into  as  many  contracts  at  the  same  time  as  they  deem  expedient ; 

[Limitation  on  power  and  liability.]  Provided,  the  amount  in  the  harbor 
improvement  fund,  together  with  the  revenue  estimated  to  accrue  pursuant  to 
section  twenty-five  hundred  and  eighty-two  of  the  Political  Code,  shall  be  suffi- 
cient to  meet  the  contract  price  of  such  work,  after  deducting  the  current 
expenses  of  the  commission  and  the  amount  required  for  the  erection  and  repair 
of  the  wharves,  dredging  the  docks  and  slips [,]  and  incidental  expenses;  but  in 
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no  event  shall  the  state  be  liable  on  such  contracts  for  any  deficiency  in  the 
harbor  improvement  fund. 

Separate  contracts  may  be  entered  into  for  the  dredging  of  a  channel  for  the 
reception  of  the  rock  required  for  the  construction  of  a  harbor  embankment; 
provided,  that  the  advertising  of  [for]  sealed  proposals,  the  receiving  and 
opening  of  bids,  and  the  awarding  of  contracts  required  in  this  section,  shall 
be  complied  with  in  the  letting  of  such  work  in  separate  contracts. 

[Dredging  with  state  dredger.]  The  commissioners  may,  if  in  their  opinion 
it  will  be  more  economical,  dredge  with  the  dredger  belonging  to  the  state 
the  channel  necessary  for  the  reception  of  the  stone  used  in  the  construction 
of  the  sea-wall.  No  contractor  who  enters  into  a  contract  to  construct  any 
portion  of  said  sea-wall  shall  be  required  to  commence  the  work  in  less  than 
thirty  days  after  the  awarding  of  the  contract. 

[Notice  to  ex  officio  members.]  The  board  shall,  at  least  ten  days  previous 
to  the  holding  of  any  meeting  as  provided  in  this  section,  notify  the  governor 
of  this  state  and  the  mayors  of  San  Diego  city  and  National  City  of  the  time 
and  place  and  object  of  the  meeting,  and  request  them  to  be  present  and  take 
part  therein  j  and  at  said  meeting  the  governor  and  the  mayors  of  the  city  of 
San  Diego  and  of  National  City  shall  be  deemed  additional  members  of  said 
board,  with  like  powers  and  rights  as  other  members  thereof;  and  no  contract 
shall  be  entered  into  under  the  authority  of  this  section  without  the  consent  of 
either  the  governor  or  mayor  of  San  Diego  city,  or  the  mayor  of  National  City. 

Every  proposal  shall  be  accompanied  by  a  certified  check  for  an  amount  equal 
to  five  per  cent  of  the  amount  of  such  proposals,  to  be  made  payable  to  the 
order  of  the  secretary  of  the  board,  conditioned  that  if  the  proposals  are 
accepted  and  the  contract  awarded,  and  if  the  bidder  shall  fail  or  neglect  to 
execute  the  contract  and  give  the  bond  required  within  six  days  after  the 
award  is  mafde,  in  that  case  said  sum  mentioned  in  said  check  shall  be  deemed 
liquidated  damages  for  such  failure  and  neglect,  and  shall  be  paid  into  the 
San  Diego  harbor  improvement  fund. 

[Penalties  and  exclusion  of  Chinese  labor.]  And  all  contracts  made  pursuant 
to  this  title  shall  provide,  under  penalties  of  forfeiture  of  contract,  at  the 
option  of  the  commissioners,  that  no  Chinese  or  Mongolian  labor  shall  be 
employed  on  the  work. 

The  right  to  construct,  maintain,  and  operate  railways  on  said  bulkheads, 
embankment,  or  sea-wall,  shall  vest  absolutely  in  said  board  of  harbor  commis- 
sioners, to  be  operated  by  them  with  their  own  engines,  and  at  such  charges 
as  they  may  see  fit  to  mak'e,  but  they  shall  give  all  railroads  terminating  at 
the  bay  of  San  Diego  equal  facilities  for  bringing  ship  and  car  together;  and 
as  long  as  they  have  no  engines  of  their  own,  they  may  hire  such  engines,  or 
temporarily  allow  railroad  or  other  companies  to  move  their  cars  with  other 

suitable  engines. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22, 1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  318. 
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§  2592.  REPORTS  TO  GOVERNOR.  The  commissioners  shall,  on  or  before 
the  first  day  of  October,  A.  D.  eighteen  hundred  and  ninety,  and  every  two 
years  thereafter,  make  to  the  governor  a  full  report  of  all  moneys  by  them 
received  and  disbursed,  stating  specifically  for  what  the  same  was  received  and 
for  what  purposes  expended,  and  shall  give  a  concise  account  of  all  improve- 
ments made,  and  the  general  condition  of  the  property  under  their  charge. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  819. 

§  2593.  MAP  SHOWING  CHANGE  OF  SURVEY.  In  case  the  lines  of  the 
water-front  of  the  city  of  San  Diego  or  of  any  city  or  town  on  the  bay  of  San 
Diego,  or  the  lines  of  any  of  the  streets  of  any  city  or  town  ending  at  said 
water-line,  shall  be  changed  by  authority  of  this  article,  the  commissioners 
shall  cause  to  be  made  two  accurate  maps  of  survey  showing  such  change, 
which  maps  shall  be  dated,  certified,  and  signed  by  the  engineer  of  the  board 
and  commissioners,  and  one  filed  in  the  office  of  the  recorder  of  said  county,  and 
the  other  in  the  office  of  the  board.  After  being  so  filed,  they  shall  be  consid- 
ered and  treated  as  official  maps  by  all  the  courts  of  record  in  the  state. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  319. 

§  2594.    REFUSAL  TO  OBEY  ORDERS  OF  WHARFINGER.    PENALTY. 

If  any  master,  agent,  or  owner  of  any  water-craft  shall  refuse  or  neglect  to 
obey  the  lawful  orders  or  directions  of  the  chief  wharfinger  in  any  matter 
pertaining  to  the  regulations' of  said  harbor,  or  the  removal,  or  stationing  of 
any  water-craft,  such  master,  agent,  or  owner  so  refusing  or  neglecting  is  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  before  any  court  of  competent 
jurisdiction,  shall  be  punished  by  a  fine  not  to  exceed  three  hundred  dollars,  or 
by  imprisonment  not  to  exceed  one  hundred  days  in  the  jail  of  the  city  of 

San  Diego. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  819. 

§2595.  OBSTRUCTIONS  TO  NAVIGATION.  PENALTY.  All  persons  are 
forbidden  to  deposit  or  cause  to  be  deposited,  in  the  waters  of  the  harbor  of 
San  Diego,  as  described  in  the  preceding  sections,  any  substance  that  will 
sink  and  form  an  obstruction  to  navigation,  without  first  obtaining  permission 
in  writing  of  the  board  of  state  harbor  commissioners,  which  permission  shall 
describe,  with  an  ordinary  degree  of  certainty,  the  place  where  such  deposit 
may  be  made,  and  the  secretary  of  the  board  shall  record  such  permission.  Any 
person  violating  the  prohibition  contained  in  this  section  is  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  before  a  court  of  competent  jurisdic- 
tion, shall  be  fined  not  less  than  one  hundred  fn]or  more  than  five  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  city  of  San  Diego  not  less  than  thirty 
nor  more  than  ninety  days. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  320. 
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§2596.  SPEED  OF  HORSES  AND  VEHICLES  ON  WHABVES.  PEN- 
ALTY.  It  shall  not  be  lawful  for  any  person  to  drive  a  horse,  or  mule,  or  any 
vehicle  drawn  by  one  or  more  horses  or  mules,  used  in  the  removal  of  merchan- 
dise, upon  any  wharf,  pier,  quay,  landing,  or  thoroughfare,  faster  than  a  walk. 
Any  person  violating  the  prohibition  in  this  section  contained  is  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  in  any  court  of  competent  jurisdiction 
shall  be  fined  not  less  than  twenty  dollars,  or  imprisoned  in  the  jail  of  the  city 
of  San  Diego  not  less  than  ten  days.    • 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  820. 

§  2597.    JURISDICTION  OF  POLICE  COURT.    The  police  court  of  the  city 

of  San  Diego  shall  have  jurisdiction  to  try  all  cases  of  misdemeanor  arising 

under  this  article. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  820. 

§  2598.     QUALIFICATION  OF  OFFICERS.    No  person  shall  be  appointed 

to  any  office  by  virtue  of  this  article,  nor  be  employed  in  the  service  of  the 

board,  unless  he  be  a  qualified  elector  of  the  state ;  nor  shall  any  person  be  so 

appointed  or  employed  who.  is  interested  in  any  vessel  sailing  or  plying  in  and 

out  of,  or  on  the  inland  waters  of  the  bay  of  San  Diego,  as  owner,  mortgagee,  or 

otherwise,  or  as  a  stockholder  in  any  company  owning  such  vessels,  or  who  is 

the  consignee,  the  general  or  freight  agent,  or  manager  of  any  such  vessels,  or 

agent  or  other  employee  of  the  owner  of  any  such  vessels,  or  who  is  engaged 

in  the  business  of  marine  insurance,  or  of  procuring  such  insurance,  or  who  is 

engaged  as  a  stevedore  in  loading  and  discharging  such  vessels.    No  person  not 

a  citizen  of  the  United  States  shall  be  employed  either  as  contractor  or  laborer 

on  any  work  done  under  this  article. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  320. 

§2599.     OFFICIAL  BOND.     All  official  bonds  required  to  be  given,  by 

authority  of  this  article,  shall  be  to  the  people  of  the  state  of  California. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  820. 

§2600.    SEAL.     The  board  of  state  harbor  commissioners  for  the  bay  of 

San  Diego  shall  procure  and  adopt  a  seal. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  320. 

§  2601.    WHEN  NO  TOLLS  OB  WHARFAGE  TO  BE  COLLECTED.    No 

tolls  or  wharfage  shall  be  collected  from  travelers  going  on  board  or  leaving 
any  steamer  or  ferry,  or  upon  their  carriages  or  baggage,  nor  from  any  person 
or  vehicle  employed  to  transport  or  convey  said  baggage  to  or  from  any  steamer 
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or  ferry,  nor  for  empty  packages  returned  to  the  wharf  or  any  vessel ;  nor  for 

domestic  supplies  for  private  individuals,  intended  for  consumption  and  not 

for  sale,  weighing  less  than  one  hundred  pounds. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  320. 

§2602.    COLLECTIONS  TO  BE  HADE  IN  COIN.    The  revenue  collected 

and  disbursed  by  authority  of  this  article,  shall  be  gold  and  silver  coin  of  the 

United  States. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  321. 

§  2603.  WHABFINGERS  AND  COLLECTORS  TO  BE  SPECIAL  POLICE- 
MEN.  It  is  hereby  made  the  duty  of  the  board  of  police  commissioners  of  the 
city  of  San  Diego,  to  appoint  such  number  of  wharfingers  and  toll-collectors, 
special  policemen,  as  such  [harbor]  commissioners  shall  request,  in  writing, 
such  police  commissioners  to  appoint,  and  also  shall  furnish  such  special  police- 
men the  usual  badge  of  office,  which  shall  be  paid  for  by  the  commissioners; 
such  appointments  must  be  renewed  once  in  each  year.  The  jurisdiction  of  such 
special  policemen  shall  be  co-extensive  with  the  premises  described  in  this 
article,  and  their  term  of  office  as  such  wharfingers  and  toll-collectors. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  821. 

§2604.  WHO  LIABLE  FOE  WHARFAGE  ON  MERCHANDISE.  PEN- 
ALTY.  Wharfage  or  [on]  merchandise  must  be  paid  by  and  collected  directly 
from  the  master,  owner,  or  consignee  of  vessel,  and  the  owner,  agent,  or  man- 
ager of  railroad  cars  using  or  passing  over  the  wharves  or  other  landing-places, 
and  the  board  must,  as  soon  as  practicable,  adopt  proper  regulations  for  putting 
such  mode  of  collection  into  effect ;  and  thereafter  no  tolls  must  be  collected  by 
the  load  or  vehicle,  or  [on]  merchandise  passing  on  or  off  the  wharves  or  other 
landing-places;  provided,  the  wharfage  or  [on]  merchandise  to  and  from 
ferry-boats,  other  than  those  transporting  railroad  cars,  may  be  collected  in 
such  mode  as  the  board  may  direct.  The  master,  owner,  or  consignee  of  every 
vessel,  and  the  owner,  agent,  or  manager  of  every  railroad  car  using  or  pass- 
ing over  any  wharf  or  landing-place,  must  deliverto  the  wharfinger,  or  other 
officer  of  the  board,  on  its  arrival,  and  before  commencing  to  discharge,  after 
receiving  its  cargo  or  load,  and  before  its  departure,  a  full  and  correct  state- 
ment of  the  quantity  of  merchandise  intended  to  be  discharged  from,  or  which 
has  been  received  by,  such  vessel  or  car,  and  must  pay  to  said  wharfinger,  or 
other  officer  of  the  board,  the  amount  of  wharfage  due  on  such  merchandise.  In 
case  any  person  shall  neglect  or  refuse  to  deliver  such  statement,  or  shall  wil- 
fully make  a  false  statement,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  shall  be  fined  not  exceeding  one  hundred  dollars,  or  imprisoned 
not  exceeding  one  hundred  days,  or  by  both  such  fine  and  imprisonment.  In 
case  no  such  statement  be  delivered,  or  payment  of  the  wharfage  be  not  so  made, 

the  vessel  or  car  may  be  removed  by  the  wharfinger  from  the  wharf,  or  other 
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landing-place,  at  the  expense  of  the  master,  owner,  or  consignee  of  such  vessel 
or  owner  or  agent  or  manager  of  such  car,  and  may  be  excluded  from  all  the 
wharves  or  other  landing-places  until  such  statement  is  delivered,  or  payment 
is  made.  In  case  the  master,  owner,  or  consignee  of  any  vessel,  or  the  owner, 
agent,  or  manager  of  any  railroad  car  using  or  passing  over  any  wharf  or 
other  landing-place,  shall  discharge  or  allow  to  be  discharged  from  such  vessel 
or  car  any  part  of  its  cargo  or  load  before  the  amount  of  wharfage  due  thereon 
has  been  fully  paid,  or  shall  receive  or  allow  to  be  received  on  such  vessel  or 
car  any  part  of  its  cargo  or  load  before  the  deposit  or  guaranty  hereinafter 
provided  is  made  or  given,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  fined  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  one  hundred  days,  or  by  both  such  fine  and  impris- 
onment.   The  several 

Wharfingers  are  authorized  and  empowered  to  make  arrests  without  war- 
rants in  all  cases  of  misdemeanor  herein  stated,  and  are  hereby  made  peace 
officers  for  that  purpose;  and  the  police  judge's  court  of  the  city  of  San  Diego 
shall  have  jurisdiction  of  such  cases.    The 

Moneys  received  on  account  of  fines  must  be  paid  to  the  board  of  harbor 
commissioners;  provided,  that  any  person  so  arrested  may,  at  the  discretion 
of  the  board,  be  discharged  at  any  time  before  trial  on  his  delivery  of  the  state- 
ment and  making  payment  of  the  wharfage  as  required  herein,  together  with  all 
costs  of  such  arrest  and  prosecution.    The 

Board  may  by  written  permits,  release  parties  from  the  obligation  to  deliver 
the  statement  or  pay  the  wharfage  at  the  times  herein  stated;  provided,  that 
before  any  part  of  the  cargo  or  load  of  such  vessel  or  car  is  discharged  or 
received,  a  deposit  be  made  with  the  said  board  sufficient  to  pay  the  wharfage 
on  the  merchandise  intended  to  be  discharged  or  received,  or  a  proper  and 
sufficient  guaranty  or  obligation  in  writing  be  given  to  them  that  the  said 
statement  will  be  delivered,  and  payment  of  the  wharfage  be  made  before  such 
vessel  or  car  shall  depart  from  its  wharf  or  other  landing-place,  or  at  such  other 
time  as  stated  in  such  guaranty  or  obligation.  Such  guaranty  shall  be  deemed 
an  original  obligation  on  the  part  of  the  guarantor,  and  no  other  consideration 
therefor  need  exist  or  be  expressed  than  the  acceptance  of  said  permit.  Noth- 
ing in  this  section  shall  be  deemed  to  divert  the  lien  on  merchandise  for  its 
wharfage,  as  provided  in  section  two  thousand  five  hundred  and  twenty-four 
of  the  Political  Code. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  62.  Present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  321. 

§  2605.  PLATS  OF  STATE  LAND,  LEASING.  Whenever  the  board  of  the 
state  harbor  commissioners  for  San  Diego  shall  have  located  a  line  for  a  har- 
bor embankment  or  sea-wall  for  any  part  of  the  harbor,  as  provided  in  section 
two  thousand  five  hundred  and  eighty-eight,  they  shall  make  a  plan  and  plat  of 
all  the  lands  in  the  state  included  between  the  said  embankment  and  the  shore 
line  of  the  bay  and  file  a  copy  of  the  same  with  the  recorder  of  the  county  of 
San  Diego. 
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[Lease.]  The  commissioners  shall  have  the  right  to  lease  said  lands  under 
such  established  rules  and  regulations  as  they  may  adopt  and  publish,  but  no 
lease  shall  be  made  or  be  valid  for  a  term  of  more  than  twenty-five  years  nor 
shall  any  leases  be  made  or  be  valid  except  made  to  the  highest  bidder,  at  pub- 
lic auction,  after  notice  has  been  given  in  the  official  newspaper  of  the  city  of 
National  City  daily  for  at  least  thirty  days  prior  to  said  auction. 

[Monthly  rentals.]  And  all  leases  shall  provide  for  the  payment  of  monthly 
rentals ;  and  that  the  lessee  or  his  assigns  shall  not  use  said  lands  in  any  manner 
to  decrease  the  amount  of  the  tidal  waters  of  the  bay ;  and  shall  also  provide  for 
the  forfeiture  of  said  leases  upon  nonfulfillment  of  any  of  the  covenants  in  said 
leases.  No  portion  of  said  lands  shall  be  leased  in  one  lease  in  quantity  to 
exceed  forty  acres,  nor  shall  the  leases  of  more  than  one  hundred  and  twenty 
acres  in  quantity  of  said  lands  be  sold  at  any  one  public  auction.  All  funds 
derived  from  said  leases  shall  be  reported  to  and  paid  out  from  the  state  treas- 
ury as  provided  in  section  two  thousand  five  hundred  and  eighty-four. 

History:  Original  section  enacted  March  12,  1872;  repealed  Decem- 
ber 22,  1875,  Code  Amdts.  1875-6,  p.  52;  present  section  enacted  March 
18,  1889,  Stats,  and  Amdts.  1889,  p.  322;  April  12,  1916,  Stats,  and 
Amdts.  1915,  p.  54.    In  effect  August  8,  1915. 

§  2606.  APPLICATION  TO  MAINTAIN  WHABF,  ETC.  MAP  OB  PLAT 
TO  SHOW  WHAT.  Every  person,  association  or  corporation  desiring  to  con- 
struct, erect,  extend,  or  maintain,  or  to  continue  the  maintenance  of  any  wharf, 
pier,  marine  ways,  dry-dock  or  shipyard  in  the  waters  of  San  Diego  bay,  or  to 
procure  the  extension  of  his  or  its  rights  to  maintain  any  wharf,  pier,  marine 
ways,  dry-dock,  or  shipyard  therein,  must  make  an  application  to  the  said  com- 
missioners, in  writing  signed  by  the  applicant  or  applicants,  and  setting  forth 
a  map,  plat  or  plan  of  said  wharf,  pier,  marine  ways,  dry-dock  or  shipyard, 
showing  the  location  thereof,  and  of  the  lands  and  waters  bordering  thereon 
or  near  the  same,  and  the  names  of  the  owners,  occupants,  or  claimants  of  such 
lands  and  waters,  or  of  the  use  thereof.  Said  map,  plat,  or  plan  shall  also  show 
the  dimensions,  form  and  construction  of  said  wharf,  pier,  marine  ways,  dry- 
dock  or  shipyard,  and  the  distance  into  and  along  said  waters  the  same  shall 
extend,  and  also  show  the  uses  and  purposes  to  and  for  which  said  structure  is 
to  be  applied  and  the  convenience  and  necessity,  public  or  private,  of,  or  for  the 
same. 

[Hearing  of  application — Notice  of.]  Upon  the  presentation  and  filing  of  such 
application  the  commissioners  must  appoint  a  time  and  place  for  hearing  the 
same,  which  shall  be  at  least  ten  days  and  not  more  than  twenty  days  from  its 
presentation.  Notice  of  the  hearing  shall  be  given  by  the  said  commissioners, 
by  publication  in  at  least  two  daily  newspapers  published  in  the  county  of  San 
Diego  three  times  in  the  week  of  seven  days,  preceding  the  time  appointed  for 
the  hearing. 

[Continuance  of  hearing— Rejecting  or  granting  application — Period.]  At 
the  time  and  place  appointed  for  such  hearing,  or  such  other  time  and  place  to 
which  said  hearing  may  be  continued  or  adjourned,  upon  proof  being  made  that 
notice  of  the  hearing  has  been  given  as  herein  provided,  the  commissioners  shall 
proceed  to  the  examination  of  said  application  and  the  hearing  of  all  parties 
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and  persons  who  may  be  brought  before  them  touching  or  concerning  the  same, 
and  after  such  hearing,  and  due  deliberation,  they  may  reject  or  refuse  the 
said  application,  or  grant  the  same  as  asked  for,  or  make  such  conditions, 
restrictions,  limitations,  alterations  or  additions  as  they  may  deem  necessary  or 
proper.  Such  permission  shall  not  be  granted  for  a  greater  period  than  twenty- 
five  years. 

[How  constructed.]  No  person  shall  build,  construct  or  maintain  any  wharf, 
or  pier  or  marine  ways,  dry-dock  or  shipyard,  on  or  along  the  waters  of  said 
bay  without  first  having  obtained  permission  to  do  so  from  said  commissioners, 
and  whenever  permission  is  granted  to  build,  construct  or  maintain  one,  it  shall 
be  built,  constructed  or  maintained  out  of  material  satisfactory  to  the  said 
commissioners  and  not  beyond  the  United  States  pierhead  line ; 

[Franchise  confirmed  by  ordinance — Commissioners  to  fix  tolls.]  Provided, 
no  franchise  granted  within  or  bordering  upon  the  corporate  limits  of  any  city 
shall  be  valid  until  the  same  shall  be  ratified  and  confirmed  by  an  ordinance  of 
such  city.  Said  commissioners  shall  have  authority  to  fix  a  maximum  toll  to  be 
charged  for  the  use  of  any  wharf,  pier,  marine  ways,  dry-dock  or  shipyard, 
whether  the  same  has  already  been  constructed  or  shall  hereafter  be  con- 
structed, and  to  make  all  needful  rules  and  regulations  concerning  the  use  of 
the  same ; 

[Purchase  of  wharf,  etc.,  by  commissioners — Title  to  vest  in  state.]  Provided 
further,  that  if  at  any  time  the  said  commissioners  shall  desire  to  terminate  any 
franchise  and  to  purchase  any  wharf,  pier,  marine  ways,  dry-dock  or  shipyard, 
and  the  purchase  price  thereof  cannot  be  agreed  upon,  then  the  owner  of  said 
franchise  shall  select  two  disinterested  persons,  and  the  said  commissioners  two 
disinterested  persons,  who  shall  ascertain  and  fix  the  value  thereof,  and  if  three 
of  said  four  persons  cannot  agree,  then  they  shall  appoint  a  fifth  competent  dis- 
interested person,  and  any  three  of  said  five  persons  may  fix  the  value  thereof, 
and  upon  the  payment  or  tender  thereof  by  the  commissioners,  they  shall  be 
entitled  to  the  possession  thereof,  and  the  title  thereto  shall  vest  in  the  state 
of  California,  and  all  franchises  to  build,  construct,  or  maintain  any  wharf, 
pier,  marine  ways,  dry-dock  or  shipyard,  shall  contain  this  provision  therein; 
provided,  that  in  fixing  such  value  the  franchise  or  privilege  shall  not  be  con- 
sidered as  of  any  value ; 

[Work  to  be  commenced — Completion  of  work.]  Provided  further,  that  said 
commissioners  shall  fix  the  time  when  work  shall  be  commenced  upon  any  new 
structure  and  the  time  in  which  the  same  shall  be  completed,  and  if  said 
structure  shall  not  be  completed  within  such  time,  or  such  additional  time  as  the 
said  commissioners  shall  give,  then  such  right  and  franchise  shall  lapse  and 
become  void; 

[Proviso  in  franchise— Franchise  for  railroad.]  Provided  further,  that  all 
franchises  shall  contain  a  provision  to  the  effect  that  nothing  therein  contained 
shall  be  construed  as  permitting  the  erection  or  maintenance  of  any  wharf, 
pier,  marine  ways,  dry-dock,  or  shipyard,  in  such  manner  or  in  such  place  as  to 
prevent  or  interfere  with  the  erection  and  maintenance  of  a  sea-wall  in  accor- 
dance with  the  plans  heretofore  adopted  by  said  commissioners.  The  said 
commissioners  are  hereby  authorized  to  grant  to  any  person  or  railroad  corpo- 
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ration  authority  to  construct  and  maintain  along  and  over  the  water-front 
of  the  bay  of  San  Diego,  a  railroad  for  a  period  not  exceeding  fifty  years,  upon 
such  terms  and  conditions  as  said  commissioners  may  provide ; 

[Confirmation  by  ordinance.]    Provided,  that  where  such  railroad  is  within 

the  limits  of  any  city,  such  grant  shall  be  approved,  ratified  and  confirmed  by 

an  ordinance  of  such  city. 

History:  Enacted  March  12,  1872;  repealed  December  22,  1875,  Code 
Amdts.  1875-6,  p.  52.  Present  section  enacted  March  18,  1889,  Stats, 
and  Amdts.  1889,  p.  823;  amended  February  28,  1908,  Stats,  and  Amdts. 
1903,  pp.  56-57;  February  28,  1905,  Stats,  and  Amdts.  1905,  p.  23.  In 
effect  immediately. 

§2607.  SALARY  OF  COMMISSIONERS,  SECRETARY  AND  EMPLOY- 
EES.    The  monthly  salaries  of  the  officers  shall  be  as  follows : 

Each  of  the  three  commissioners,  twenty-five  dollars ;  the  secretary,  who  shall 
be  elected  by  the  commissioners  from  their  own  number,  one  hundred  dollars, 
in  addition  to  his  salary  as  commissioner.  The  salaries  and  compensation  of 
all  other  officers  and  employees,  when  appointed,  shall  be  fixed  by  a  majority  of 
the  board  of  harbor  commissioners ;  provided,  that  the  aggregate  of  the  salaries 
of  the  said  commissioners  and  secretary  in  any  month  shall  not  in  amount 
exceed  fifty  per  cent  of  the  monies  by  said  commissioners  collected  during  the 
preceding  month,  when  such  aggregate  of  salaries  would  also  in  amount  exceed 
fifty  per  cent  of  the  salaries  hereinbefore  allowed  by  law,  nor  in  any  event 
shall  the  aggregate  of  said  salaries  exceed  in  amount  the  total  of  said  collec- 
tions; provided,  also,  that  in  no  event  shall  the  state  be  liable  for  the  salaries 
of  the  members  of  said  board  of  commissioners,  or  of  the  secretary  thereof,  or 
for  the  salary  or  compensation  of  any  officer  or  employee  elected  or  appointed 
by  said  board,  or  upon  any  contract  made  or  entered  into  by  said  board.  And 
it  is  hereby  expressly  provided  that  said  board  of  commissioners  shall  not 
create  any  liability  or  indebtedness  against  the  state  in  any  manner  or  form 
whatsoever,  and  any  liability  or  indebtedness  so  created,  or  attempted  to  be 
created,  shall  be  absolutely  null  and  void. 

History:  Original  enactment  of  March  12,  1872,  repealed  December 
22,  1875,  Code  Amdts.  1875-6,  p.  52;  present  section  enacted  March  18, 
1889,  Stats,  and  Amdts.  1889,  p.  323;  amended  March  10,  1891,  Stats, 
and  Amdts.  1891,  p.  69;  February  28,  1905,  Stats,  and  Amdts.  1905, 
p.  25;  April  12,  1915,  Stats,  and  Amdts.  1915,  p.  54.  In  effect  August  8, 
1915. 

§  2608.  rfUTIES  OF  ATTORNEY-GENERAL.  The  attorney-general  of  the 
state  must  give  such  legal  advice  and  render  such  legal  services  as  may,  from 
time  to  time,  be  required  of  him  by  the  commissioners,  in  connection  with  their 
duties,  without  further  compensation. 

History:     Enacted  March  18,  1889,  Stats,  and  Amdts.  1889,  p.  323. 
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[The  original  Chapter  II,  consisting  of  eight  articles,  was  repealed  by  Aet  February  28, 
1883  (Stats,  and  Amdts.  1883,  p.  5),  and  the  new  Chapter  II,  consisting  of  eight  articles, 
enacted  to  take  the  place  thereof.  This  was  done  to  make  the  chapter  conform  to  the  require- 
ments of  art.  IV,  g  25,  subd.  7,  of  the  Constitution  of  1879.  Article  IX  was  added  to  the 
chapter  by  Act  March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  277.    The  act  further  provided: 

"Sec.  2.  All  laws  concerning  roads  and  highways  in  conflict  with  this  aet,  and  all  laws 
applicable  to  particular  counties  of  this  state,  concerning  roads  and  highways,  are  hereby  re- 
pealed; provided,  that  any  proceedings  commenced  before  this  aet  takes  effect  for  the  altera- 
tion, establishment,  or  abandonment  of  any  road  or  highway,  may  be  conducted  under  the 
provisions  of  the  law  under  which  said  proceedings  were  commenced;  provided  further,  that 
nothing  herein  contained  shall  be  deemed  to  authorize  the  levy  or  collection  of  a  road  poll- 
tax,  or  property  road-tax,  within  municipalities  existing  under  the  laws  of  this  state,  wherein 
work  and  improvements  upon  the  streets  is  done  by  virtue  of  any_law  relating  to  street  work 
and  improvements  within  such  municipality.  Nor  shall  any  such  incorporated  city  or  towns 
be  by  the  supervisors  of  the  county  included  or  embraced  in  any  road  district  by  them  estab- 
lished under  this  aet."— Stats.  1883,  p.  20.] 


CHAPTER  IL 

HIGHWAYS. 

Article  I.  Enumeration  of  highways,  gg  2618-2623. 

II.  Rules  and  restrictions  respecting  the  use  of  highways,  gg  2631-2636. 

III.  Powers  and  duties  of  highway  officers,  gg  2641-2650. 

IV.  Highway  taxes,  gg  2651-2664. 

V.  Performance  of  highway  labor  and  commutations,  gg  2671-2680. 

VI.  Laying  out,  altering,  and  discontinuing  roads,  gg  2681-2710. 

VII.  Erection  and  maintenance  of  bridges,  gg  2711-2730. 

VIII.  Obstructions  and  injuries  to  highways,  gg  2731-2744. 

IX.  Permanent  road  divisions,  gg  2745-2773. 


ARTICLE  I. 

ENUMERATION  OF  HIGHWAYS. 

g  2618.  What  are  highways. 

g  2619.  Expiration  of  highways. 

g  2620.  Width  of  highways. 

g  2621.  Vacation  of  highways. 

g  2622.  Record  of  proceedings  relating  to  roads  and  highways. 

g  2623.  Title  to  roads. 

§  2618.    WHAT  ARE  HIGHWAYS.    In  all  counties  of  this  state  public  high- 

ways  are  roads,  streets,  alleys,  lanes,  courts,  places,  trails,  and  bridges,  laid 
out  or  erected  as  such  by  the  public,  or  if  laid  out  or  erected  by  others,  dedi- 
cated or  abandoned  to  the  public,  or  made  such  in  actions  for  the  partition  of 
real  property. 

History:    Enacted  February  28,  1883,  State,  and  Amdts.  1883,  p.  6. 


Ch.  II,  art.  I.] 
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ROAUS  AND  HIGHWAYS. 
T.  In  General. 
II.  Dedication — Requisites  and  Validity. 
HI.  Prescription — Title  by  Use. 

I.  In  General. 

1.  As  to  definition  of  highway. 

2.  Same — "Public  highway." 

3.  Bridges  as  highways. 

4.  Construed — Where  a  road  has  not  been 

laid  out. 

5.  Easement  created  over  mining  claim. 

6.  Highways  include  streets,  etc. 

7.  Highways  recognized  by  section. 

8.9.  Obstruction    of   highway  —  Action   to 
abate. 

10.  User  of  land  as  highway. 

II,  12.  Same — Extent  of  user. 

II.  Dedication — Requisites  and  Validity. 
13,  14.  As  to  definition. 

15.  Acceptance — Of  portion  of  highway  by 

user — Effect. 

16.  Same — When  necessary. 

17.  Same — Same — Must  be  within  reason- 

able time. 

18.  Conclusion  of  fact — To  be  drawn  from 

all  circumstances. 

19.  Consent — Necessary  to  valid. 

20.  Evidence  showing  dedication — In  gen- 

eral. 

21.  Same — Proof  of — As  to  admissibility 

of  evidence. 

22.  Same — Same — Conclusive    presumption 

of  dedication. 

23,  24.  Same  —  Same  —  Gates  and  other  ob- 
structions. 

25.  Same — Same — Payment   of   taxes   not 

effective  against. 

26.  Same — Same — Public  user  and  paying 

tolls  to  owner,  sufficient. 

27.  Same  —  Same  —  Stronger  evidence  re- 

quired, when. 

28.  Form — No   particular   form  is   neces- 

sary. 

29.  Same — May  be  made  by  deed.    , 

30,  31.  8ame — Same — Deed  reserving  right  to 
revoke  dedication. 

32.  Intent — May  be  manifested   by  plat- 
ting and  selling. 

33, 34.  Same — May  be  proved  by  deed. 

35.  Kinds  of  dedication. 

36.  No  action  of  municipal  authorities  re- 

quired. 

37.  Recording — Not  necessary. 

38.  Resting  in  acts  and  conduct. 

39.  Revocation — As  to  generally. 

40.  Same — When  too  late. 

41.  What  may  be  dedicated — A  cul-de-sac. 

42.  Same— Toll-bridge. 


III.  Prescription — Title  by  Use. 

43.  As  to  definition. 

44.  A  question  of  fact. 

45.  Title  by  user — As  to  generally. 
46-  49.  Same — Length  of  time. 

50.  Same — Occasional    travel     on    road — 

Across  government  land. 

51.  Same — Statutes  as  to  effect  of  using 

— In  general. 

52.  Same — Same — Validity  of  statutes. 

53.  Same— Same — Uninterrupted  use. 

54.  Same — Use  must  be  adverse. 

I.     AS  TO  GENERALLY. 

1.  As  to  definition  of  highway,  see,  post, 
S  2631  and  note,  par.  1,  Kerr's  Cyc.  Pol. 
Code,  2d  ed„  §  2631  and  note;  4  W.  &  P. 
2292. 


2.  Same— "Public  kigkwty».M-  Includes 
streets  In  cities. — Western  Union  Tel.  Co.  v. 
Hopkins,  160  Cal.  118,  116  Pac.  557. 

8.  Bridge*  are  highways  within  the 
meaning:  of  the  statute. — San  Luis  Obispo 
Co.  v.  White,  91  Cal.  432.  435,  24  Pac.  864,  27 
Id.  756. 

4.  Construed — Where  a  road  has  not 
been  laid  oat  by  public,  it  can  not  be  held 
to  be  public  highway  by  virtue  of  this 
section,  unless  it  Is  shown  to  have  been 
dedicated  or  abandoned  to  public  by  owner 
of  land. — Huffman  v.  Hall,  102  Cal.  26,  29, 
86  Pac  417. 

5.  Easement  created  over  mining-  claim. 

— The  action  of  the  board  of  supervisors  of 
a  county  in  declaring-  twelve  feet  of  the  bed 
of  a  creek  included  In  a  placer  mining 
claim,  to  be  a  public  highway,  could  not 
afreet  the  claim  further  than  to  establish  an 
easement  over  the  same,  to  the  extent 
stated,  for  public  use  as  a  highway. — Ola  in* 
v.  McGraw,  164  Cal.   424,  129  Pac.   460,   461. 

•»  Highways  Inclvde  streets,  alleys 
lanes,  courts,  places,  etc. — Smith  v.  San  Luis 
Obispo,  95  Cal.  463,  469,  30  Pac  591. 

7.  Highways   recognised   by   section   are 

those  laid  out  by  public;  those  which  have 
been  dedicated  or  abandoned  to  public,  and 
those  made  such  in  actions  for  partition  of 
real  property. — Smith  v.  San  Luis  Obispo, 
95  Cal.  463,  469,  30  Pac.  591. 

8.  Obstruction  of  highway  —  Action  to 
abate. — Where,  In  an  action  to  abate  a  nui- 
sance consisting  in  the  obstruction  of  an 
alleged  public  highway,  there  was  evidence 
that  the  parcel  of  land  involved  was  used 
as  a  highway  for  more  than  five  years  prior 
to  1873,  and  there  was  no  evidence  that  this 
road  was  ever  abandoned  as  a  highway,  the 
fact  that  section  2619  of  the  Political  Code. 
In  effect  January  1,  1878,  was  repealed  in 
1874,  did  not  affect  the  rights  acquired  by 
the  public  under  this  statute,  as  it  previ- 
ously existed,  since  It  has  been  held  that 
such  statute  was  "in  the  nature  of  a  statute 
of  limitations,  which  gives  to  the  public 
the  right  to  use  the  road  as  a  highway  in 
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case  it  has  been  so  used." — People  v.  Quong 
feing,  SO  Cal.  App.  26,  127  Pac.  1062,  1054. 

9.  In  an  action  to  abate  a  nuisance  con- 
sisting: in  the  obstruction  of  a  public  high- 
way, alleged  to  have  been  acq  .tired  by  dedi- 
cation, the  complaint  avers  that  this  strip 
of  land  was  "duly  laid  out,"  while  the  find- 
ing was  that  it  "had  been  used"  as  a  high- 
way. The  contention  that  the  finding  was 
not  responsive  to  the  issue  presented  by  tho 
pleadings  can  not  be  sustained.  It  may 
safely  be  assumed  that  the  terms  used  by 
the  trial  judge  were  not  used  in  their  strict- 
est legal  sense,  and  that,  in  the  sense  In- 
tended, the  "dedication"  adjudged  might 
arise  from  the  user  shown  and  found. — Peo- 
ple v.  Quong  Sing,  20  Cal.  App.  26,  127  Pac. 
1052,  1056. 

10.  User  of  land  aa  highway. — It  has 
been  held  by  the  supreme  court  of  this 
state  that  proof  of  user  of  land  as  a  high- 
way by  the  public  for  the  statutory  period, 
under  the  act  of  1873,  constitutes  a  dedica- 
tion of  such  land  as  a  highway. — People  v. 
Quong  Sing.  20  Cal.  App.  26,  127  Pac.  1062, 
1064,  citing  S.  P.  R.  R.  Co.  v.  City  of  Po- 
mona, 144  Cal.  839,  345,  77  Pac.  929r  and 
cases  there  cited. 

Aa  to   dedication,   see   Part  II,   this   note. 

Aa  to  prescription,  see  Part  III,  this  note. 

11.  Same— Extent  of  n»er. — Where  there 
was  evidence  that  the  traveled  track  was 
not  confined  to  the  center  of  this  strip,  but 
was  sometimes  on  one  side  and  sometimes 
on  the  other,  as  well  as  at  points  in  the 
middle,  but  that  the  width  of  the  space 
thus  passed  over  was  at  least  forty  feet,  a 
finding  that  such  width  was  forty  feet  will 
be  sustained. — People  v.  Quong  Sing,  20 
Cal.  App.  26,  127  Pac.  1052,  1055. 

12.  A  finding  of  a  highway  forty  feet 
wide  is  not  supported  where  the  deed  con- 
veyed a  strip  twenty  feet  wide. — People  v. 
Quong  Sing,  20  Cal.  App.  26,  "27  Pac.  1062, 
1066. 

II.  DEDICATION— REQUISITES  AND 
VALIDITY. 

Aa  to  dedication  by  map*  and  Plata,  see 

note,   10  Am.  St.  189. 

As  to  what  amount  dedication  of  high- 
way, to  public  aae,  see  note  27,  Am.  Dec. 
559. 

Aa  to  what  constitute*  a  dedication  and 
acceptance  of  a  public  street,  see  note,  129 
Am.  St.  576. 

Aa  to  dedication  of  public  park  or  sqvare 
by  selling  lots  as  per  plat  or  map,  see  note, 
17  Ann.  Cas.  812. 

18.  Aa  to  definition. — A  dedication  con- 
sists in  the  setting  apart  of  land  for  public 
use.  An  essential  requisite  to  validity  is 
that  it  must  be  of  character  to  conclude 
owner. — People  v.  County  of  Marin,  108  Cal. 
223.  227,  37  Pac.  203,  26  L.  R.  A.  659. 

14.  Principles  involved  In  dedication  of 
property  for  public  use  are  same  as  in  ac- 
ceptation of  streets  and  highways.  Such 
dedications  are  good  without  donee  to  take 


title.  Two  things  must  occ-jr,  to  wit  ac 
intention  by  owner  clearly  indicated  by  kia 
words  or  acts  to  dedicate  land  to  public 
use,  and  an  acceptance  by  public.  The  lat- 
ter is  generally  established  by  use  by 
public  of  land  for  purpose  to  which  it  had 
been  dedicated. — Smith  v.  San  Lais  Obispo. 
95  Cal.  463,  470,  30  Pac  591;  Monterey  v. 
Malarin,  99  Cal.  290,  293,  33  Pac.  840.  See 
Harding  v.  Jasper,  14  Cal.  642,  647;  Sao 
Francisco  v.  Canavan,  42  Cal.  541,  553;  Peo- 
ple ex  rel.  Harris  v.  Blake.  60  CaL  497,  605: 
Niles  v.  Los  Angles,  125  Cal.  672,  677,  51 
Pac.  190. 


15.  Acceptance  Of  portion  of  highway  by 
naer— •Effect. — After  the  dedication  by  the 
owner  of  a  strip  of  land  for  a  public  high- 
way, the  use  of  only  a  portion  of  It  for  such 
purposes  by  the  public  shows  no  abandon- 
ment of  the  unused  portion.  The  accept- 
ance by  user  of  a  portion  of  a  road  dedi- 
cated is  an  acceptance  of  it  In  its  entirety. 
— Santa  Ana  v.  Santa  Ana  Val.  Irr.  Co.,  163 
Cal.  211,  124  Pac.  847. 

As  to  no  action  reovired  by  mnnidpaUty, 

see  par.  36,  this  note. 

Aa  to  public  aacr  aa  lanplled  acceptance  ef 
dedication,  see  note,  3  Ann.  Cas.  792. 

1*.  Same— When  neceaaary. — While  plat- 
ting of  property  and  sale  of  lots  constitute! 
a  dedication  as  between  owner  and  pur- 
chasers under  him,  of  streets  delineated 
on  map,  in  order  to  constitute  an  irrevoca- 
ble dedication  to  public,  public  authoritiei 
must  have  accepted,  either  by  user  or  some 
formal  act. — People  v.  Williams,  64  CaL 
498,  502,  2  Pac  393;  Hayward  v.  Manser,  70 
Cal.  476.  480,  IS  Pac.  141;  People  v.  Reed. 
81  Cal.  70,  79,  15  Am.  St.  Rep.  22.  22  Pac 
474;  Niles  v.  Los  Angeles,  125  CaL  572.  577, 
58  Pac.  190. 

17.  Same — Saatc — Mast  be  within  reason- 
able time  after  offer  of  dedication. — People 
v.  Reed,  81  Cal.  70,  80,  15  Am  St  Rep.  22,  22 
Pac.  474;  Niles  v.  Los  Angeles,  126  CaL 
672.  577,  58  Pac.  190. 

18.  Conclusion  of  fact— To  be  drawn  freai 
all  circanaataneea  of  each  particular  case. 
The  vital  principle  is  Intention  on  part  of 
owner  to  dedicate.  This  can  not  be  pre- 
sumed without  unequivocal  evidence.— 
Harding  v.  Jasper,  14  Cal.  643,  649;  Qulnn 
v.  Anderson,  70  CaL  464,  456,  11  Pac.  746: 
Smith  v.  San  Luis  Obispo,  96  CaL  463.  46C, 
30  Pac.  591;  Huffman  v.  Hall  102  CaL  28. 
SO,  36  Pac.  417;  Niles  v.  Los  Angeles,  12i 
Cal.  572,  578,  58  Pac.  190. 

19.  Consent — Necessary  to  valid. — Whew 
a  map  laying  off  the  land  Into  streets  ha* 
been  made  of  certain  property,  including  a 
tract  of  land  of  the  plaintiff,  but  such  plain- 
tiff has  always  protested  against  this  divi- 
sion of  her  land,  the  mere  fact  that  the  city 
assessor  has  assessed  such  property  accord- 
ing to  the  schedule  of  city  lots  does  not 
estop  the  plaintiff  from  denying  that  she 
has  dedicated  the  land  to  the  city,  and  the 
recording  of  the  map  Is  of  no  effect  against 
her. — Burk  v.  City  of  Santa  Crux,  162  CaL 
807,  127  Pac.  154. 
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20.  Evidence  ahowlng  dedication— In  gen- 
eral.— In  an  action  by  a  municipality  to  en- 
join as  a  public  nuisance  the  maintenance 
of  an  open  water  ditch  along:  a  street  of  the 
city,  it  is  held,  upon  a  review  of  the  evi- 
dence, including:  the  deeds  and  conduct  of 
the  owner  who  made  the  dedication  of  the 
land  in  question,  that  the  trial  court  was 
warranted  in  finding:  that  prior  to  and  at 
the  time  the  ditch  was  constructed  the 
street  was  and  ever  since  has  been  a  publio 
highway,  and  that  when  the  ditch  was  con- 
structed it  was  constructed  on  land  in- 
cluded in  said  highway. — Santa  Ana  v. 
Santa  Ana  VaL  Irr.  Co.,  163  Cal.  211,  124 
Pac.  84T. 


or   town. — Qulnn  v.    Anderson,   70   Cal.   454, 
457,  11  Pac.  746. 


21.  Same — Proof  of — As  to  admissibility 
of  evidence. — While  it  is  competent  to  prove 
use  made  of  road  and  extent  of  use,  for 
purpose  of  showing:  that  it  had  become  pub- 
lic way  by  dedication  or  adverse  user  under 
claim  of  right,  it  is  not  competent  to  prove 
such  user  by  declarations  of  third  parties. 
Neither  was  hearsay  evidence  admissible 
to  prove  such  fact.  A  public  highway  can- 
not be  proven  by  showing  that  it  was  gen- 
erally reputed  to  be  highway. — Shepherd  v. 
Turner,   129   Cal.   530-536,   62  Pac.  106. 


Same— Same— Conclaslve  presumption 
of  dedication  arises  from  long-continued 
adverse  user. — Huffman  v.  Hall,  102  Cal.  26, 
30,  36  Pac  417;  Schwerdtle  v.  County  of 
Placer,  108  CaL  589-596,  41  Pac.  448. 


t.  Same  Same— Gates  and  other  ob- 
struction*, barring  passage  of  road  for 
years,  to  be  opened  and  closed  by  public, 
are  strong  evidence  of  mere  license  and  in 
rebuttal  of  dedication. — Quinn  v.  Anderson, 
70  Cal.  454,  456,  11  Pac.  746;  Smithers  v. 
Fitch,  82  Cal.  153.  157,  22  Pac.  35;  Huffman 
v.  Hall,  102  Cal.  26,  30,  36  Pac.  417. 

24.  Still  It  is  not  conclusive,  nor  incon- 
sistent with  an  intention  to  dedicate. — Peo- 
ple v.  Eel  River  &  E.  R.  Co.,  98  Cal.  665, 
€69.  38  Pac.  728. 

25.  Same— Payment  of  taxea  not  effective 
against. — When  dedication  is  once  made  it 
is  not  rebuttal  by  payment  of  taxes  by  the 
owner;  nor  is  public  estopped  by  act  or 
omission  of  assessor  in  regard  to  assessing 
as  a  whole  the  tract,  across  which  high- 
way runs. — Smith  v.  San  Luis  Obispo,  95 
Cal.  468,  468.  30  Pac.  591;  Schwerdtle  v. 
County  of  Placer,  108  Cal.  689,  596,  41  Pac. 
448. 


26.  Same— Same— Public  aaer  and  paring 
tolls  to  owner,  auAclent. — Where  an  owner' 
of  land  constructed  and  opened  a  road 
thereon  which  thereafter  was  continuously 
used  by  public  who  paid  owner  tolls  for 
such  use,  such  acts  by  owner,  and  public 
user  on  payment  of  tolls,  constituted  dedi- 
cation of  it  as  public  highway. — People  v. 
Davidson.  79  Cal.  166-170,  21  Pac.  538;  Blood 
v.  Woods,  95  Cal.  78-86,  30  Pac.  129. 


27.  Same— Same— Stronger  evidence  re- 
quired of  the  dedication  of  a  neighborhood 
or  timber  road  than  of  thoroughfare;  and  in 
case  of  country  road  than  of  street  in  city 


28.    Form— No   particular  form   la  nec< 

in  dedication  of  land  to  public  use. 
All  that  is  required  Is  assent  of  owner  and 
fact  of  Its  being  used  for  public  purposes 
Intended  by  appropriation. — County  of  Yolo 
v.  Barney,  79  Cal.  375,  381,  12  Am.  St.  Rep. 
152,  21  Pac.  833. 

20.  Same— May  be  made  by  deed,  or  other 
overt  act,  or  may  be  presumed  from  lapse 
of  time  or  acquiescence  of  party.  There 
is  no  precise  limit  of  time  from  which  dedi- 
cation may  be  presumed.  In  some  cases  it 
has  been  decided  that  twenty  years  were 
necessary;  in  others,  much  shorter  period 
was  held  sufficient. — San  Francisco  v.  Scott. 
4  Cal.  114-116;  Kittle  v.  Pfeiffer,  22  Cal.  484, 
491;  Schwerdtle  v.  County  of  Placer,  108 
Cal.  589-592,  41  Pac.   448. 

80.  Same— Same—Deed  reserving  right  to 
revoke  dedication  at  pleasure  of  doner  and 
to  devote  land  to  any  other  use  he  might 
see  proper  is  no  dedication. — San  Francisco 
v.  Canavan,  42  Cal.  541,  558. 

31.  Distinguished  i  County  of  Yolo  v. 
Barney,  79  Cal.  375,  379,  12  Am.  St.  Rep. 
162,  21  Pac.  833. 

82.  Intent— May  be  manifested  by  the 
platting  and  selling  by  the  owner  of  land 
bounded  by  streets  designated  on  plat;  by 
his  acquiescence  In  use  of  his  land  as  high- 
way; or  his  declared  assent  to  such  use. — 
Harding  v.  Jasper,  14  Cal.  643;  Stone  v. 
Brooks,  35  Cal.  497-601;  San  Leandro  v. 
Le  Breton,  72  Cal.  170,  176,  13  Pac  405; 
City  of  Eureka  v.  Armstrong,  83  Cal.  623, 
624,  22  Pac.  928,  23  Id.  1085;  Archer  v. 
Salinas  City,  93  Cal.  43,  49,  28  .Pac.  839,  16 
L.  R.  A.  145;  Smith  v.  San  Luis  Obispo,  95 
Cal.  463,  466,  30  Pac.  591. 

83.  Same— May  be  proved  by  deed*  or  un- 
sealed writing;  or  by  acts  inconsistent  and 
irreconcilable  with  any  construction  except 
such  consent. — Harding:  v.  Jasper,  14  Cal. 
643,  649;  People  v.  Myring,  144  Cal.  351.  354, 
77   Pac.   975. 

34.  No  intent  to  dedicate  to  public  can 
be  based  upon  deed  containing  reservation 
of  way  for  benefit  of  parties  to  deed. — 
Taft  v.  Tarpey,  125  Cal.  376-380,  58  Pac. 
24. 

38.  Kinds  of  dedication,  viz.,  statutory 
and  common-law  dedication.  As  to  former, 
provision  of  statute  must  be  substantially 
complied  with.  Common-law  dedications 
are  subdivided  into  two  classes:  express 
and  Implied.  In  express  dedications  the 
intention  to  appropriate  land  to  public  use 
Is  manifested  by  some  outward  act  of 
owner  indicating  his  purpose;  while  in 
implied  cases  it  Is  usually  by  acts  or  con- 
duct not  directly  manifesting  Intention, 
but  from  which  law  will  imply  it. — People 
v.  County  of  Marin,  103  Cal.  223,  227,  37  Pac. 
203,  26  L.  R.  A.  659. 

8ft.  No  action  of  municipal  avthorltlea 
repaired. — The  use  of  land  as  a  street  by 
public  for  reasonable  length  of  time,  where 
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Intent  of  owner  to  dedicate  is  clearly 
shown,  is  sufficient  to  perfect  dedication, 
without  any  specific  action  by  municipal 
authorities,  either  by  resolution  or  by  re- 
pairs or  improvements. — Smith  v.  San  Luis 
Obispo,  95  Cal.  463,  470,  SO  Pac.  591;  City 
of  Monterey  v.  Malarin,  99  Cal.  290,  293,  33 
Pac.  840;  Helm  v.  McClure,  107  Cal.  199,  204, 
40  Pac.     437. 

As  to  necessity  of  acceptance,  see   pars. 

15,  16,  this  note. 

37.  Recording— Not  Necessary. — It  fs  not 

necessary  that  board  of  supervisors  should 
cause  road  to  be  recorded  as  such,  to  ren- 
der strip  of  land  dedicated  to  public  as 
public  road  legal  public  highway.  Blood  ▼. 
Woods,  95  Cal.  78,  87,  30  Pac.  129. 

38.  Resting  In  acta  and  conduct. — Where 
a  dedication  rests  in  acts  and  conduct  and 
not  In  grant,  the  rule  Is  well  settled  and 
has  been  many  times  repeated  by  this  court 
to  the  effect  that  "property  can  not  be 
taken  for  public  use  without  compensation, 
unless  the  owner  is  willing,  and  this  will- 
ingness should  be  manifested  by  clear  and 
unmistakable  acts.  Parties  may  not  be 
done  out  of  their  property  by  doubtful  Im- 
plications, no  matter  how  greatly  the  pub- 
lic may  be  inconvenienced." — Burk  v.  City 
of  Santa  Cruz,  163  Cal.  807,  127  Pac.  154. 

39.  Revocation — An  to  generally. — Until 
accepted,  dedication,  whether  by  deed  or 
otherwise,  may  be  revoked  by  owner  of 
land. — San  Francisco  v.  Canavan.  42  Cal. 
641,  553;  People  v.  Reed,  81  Cal.  70.  78,  15 
Am.  St.  Rep.  22,  22  Pac.  474;  Mills  v.  Los 
Angeles,  90  Cal.  522,  531,  27  Pac.  354. 

40.  Some— When  too  late. — Where  be- 
tween the  date  of  the  filing  of  a  map  dedi- 
cating certain  property  to  a  city  and  that 
of  the  acceptance  thereof  by  the  city,  noth- 
ing was  done  by  the  owner  to  indicate  a 
change  in  her  intention  to  devote  certain 
platted  places  to  the  use  of  the  public  as 
streets,  nor  had  the  rights  of  third  persons 
intervened,  a  revocation  of  such  dedication 
comes  too  late  after  such  acceptance,  even 
though  it  is  claimed  that  such  map  was 
filed  merely  for  convenience,  nor  can  it  be 
claimed  that  a  description  of  the  exterior 
boundaries  to  be  affected  is  insufficient 
where  the  name  of  the  street  is  given, 
which  name  Is  afterward  changed  by  the 
city. — West  Berkeley  Land  Co.  v.  City  of 
Berkeley,  164  Cal.   406,  129  Pac.  281,  283. 

41.  Want  may  be  dedicated— A  cnl-de-sac 

may  be  dedicated  to  public  use. — Stone  v. 
Brooks,  35  Cal.  489,  497.  498;  Smith  v.  San 
Luis  Obispo,  95  Cal.  463,  469,  30  Pac.   591. 

42.  Same — Toll-bridge,  like  toll -road,  is 
dedicated  by  builder  to  use  of  public,  and 
becomes  public  highway.  Upon  expiration 
of  term  of  franchise,  or  upon  abandonment 
of  its  use,  public  has  free  use  thereof.— 
Sears  v.  Tuolumne  County,  132  Cal.  167,  169, 
170,  64  Pac.  270. 

III.      PRESCRIPTION— TITLE   BT   USER. 

43.  As  to  definition. — "Prescription"  is 
not    term    strictly    applicable    to    right   ac- 


quired by  public  by  use  of  way  for  any 
period  of  time.  The  law  allows  prescrip- 
tions only  to  supply  place  of  grants,  and 
inasmuch  as  public  can  not  take  by  grant, 
term  "prescription"  in  its  strict  sense  has 
no  application  to  highways.  The  true  doc- 
trine would  seem  to  be  that  Immemorial 
use  by  public  is  evidence  of  dedication.— 
Bolger  v.  Poss,  65,  Cal.  250,  261,  3  Pac  871. 

44.  A  qneatflon  of  fact. — The  question  of 
highway  or  no  highway  was  one  of  fact,  to 
be  passed  upon  as  such  by  court,  and  was 
properly  determined  as  such. — Tait  v.  HaH 
71  CaL  149-152,  12  Pac.  891;  Smithers  v. 
Fitch,  82  Cal.  163-168,  22  Pac  935. 

45.  Title  by  nser — A*  to  generally— The 

mere  use  for  travel  of  vacant  unoccupied 
land,  not  such  as  to  convey  to  absent  owner 
reasonable  notice  of  claim  in  hostility  to 
his  title,  is  permissive,  and  insufficient  to 
establish  public  highway  over  same  by  pre- 
scription.— Watson  v.  Board  of  Commis- 
sioners of  Adams  County,  88  Wash.  662,  SO 
Pac.  201. 

46.  Same— Length  of  a«e. — The  use  must 
be  of  such  duration  that  public  interest 
and  private  right  would  be  materially  im- 
paired if  dedication  were  revoked  and  use 
by  public  discontinued. — San  Francisco  v. 
Canavan,  42  Cal.  541,  563;  Nlles  v.  City  of 
Los  Angeles,  125  Cal.  572,  577,  58  Pac  190. 

47.  A  use  of  three  years  Is  insufficient- 
Cooper  v.  Monterey  Co.,  104  Cal.  437-  429. 
38  Pac.  106. 

48.  The  right  In  public  to  use  of  a  road 
arises  by  prescription  or  implied  dedica- 
tion where  public  has  traveled  over  it  with 
full  knowledge  of  landowner,  without  ask- 
ing or  receiving  any  permission  and  with- 
out objection,  for  period  of  time  beyond 
that  required  by  law  to  bar  right  of  action. 
— Hope  v.  Barnett,  78  CaL  9-14,  20  Pac.  245: 
Huffman  v.  Hall,  102  Cal.  26-80,  36  Pac. 
417;  Schwerdtle  v.  County  of  Placer,  10S 
Cal.  689,  593,  41  Pac.  448;  Hartley  v.  Ver- 
million, 141  Cal.  339-348,  74  Pac  987;  Peo- 
ple v.  Myring,  144  Cal.  351-354,  77  Pac. 
975;  City  of  Seattle  v.  Smithers,  37  Wash. 
119,  79  Pac.  615. 

49.  The  use  by  public  of  road,  laid  out 
graded,  and  kept  in  repair  by  road  overseer 
for  ten  years,  without  objection  by  owner 
of  land  over  which  it  runs,  is  sufficient 
proof  that  such  road  is  public  highway, 
although  land  was  never  condemned  for 
such  use. — Babcock  v.  Welch,  71  CaL  400, 
402,  12  Pac.  337;  Patterson  v.  Munyan.  93 
Cal.  128,  131,  29  Pac.  250. 

60.  Same «— Occasional  travel  on  mad  — 
Across  government  land,  which  has  never 
been  laid  out,  recorded,  or  worked  as  pub- 
lic road,  will  not  constitute  it  highway.— 
Sutton  v.  Nicolaisen,  6  CaL  Unrep.  848,  44 
Pac.  805. 
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51.  Same— -Statute  as  to  effect  of  swing 
—In  general. — The  provision  of  section 
2619  In  code  of  1872  that  "All  roads  used 
as  such  for  a  period  of  more  than  live  years 
are    highways,"    is   more    than   declaratory 


Ch.  II,  art.  I.] 


EXPIRATION  OF  HIGHWAYS — ABANDONMENT, 


|261» 


law  to  effect  that  fact  of  use  of  road  as 
public  road  for  more  than  five  years  shall 
be  evidence,  prima  facie  or  conclusive,  of 
dedication  by  owners  of  land  through  which 
it  runs.  It  is  in  nature  of  statute  of  limi- 
tations, which  give 8  to  public  right  to  use 
road  as  highway,  in  case  It  has  been  so 
used. — Bolger  v.  Foss,  65  Cal.  250,  251,  3 
Pac.  871. 


Same  —  Sane  —  Validity    of    statutes 

fixing  period  when  roads  used  by  public 
shall  become  highways  has  not  been 
doubted.  After  such  use  right  of  public  to 
continue  to  use  them  as  public  road  is  fixed 
and  established. — Bolger  v.  Foss,  65  Cal. 
250,  251,  2  Pao.  871. 


53,  Basae     Same— Uninterrupted    use    by 

the  public  for  12  or  14  years  of  a  way, 
formerly  used  as  race-track  and  connected 
at  both  ends  with  public  roads,  makes  It 
public  highway. — Bequette  v.  Patterson, 
104  Cal.  282-284,  37  Pac.  917. 

54.  Same— Use  mast  be  adverse. — Where 
dedication  is  sought  to  be  established  by 
proof  of  user,  it  must  appear  that  such  User 
was  with  knowledge  of  owner,  and  with 
his  consent,  'or  without  objection  on  his 
part — Hope  v.  Barnett,  78  Cal.  9,  14,  20 
Pac.  245;  Huffman  v.  Hall,  102  CaL  26,  30. 
36  Pao.  417. 


§  2619.  EXPIRATION  OP  HIGHWAYS.  "Whenever  the  franchise  for  any 
toll-bridge,  trail,  turnpike,  plank  or  common  wagon-road  has  expired  by  limita- 
tion or  non-user,  such  bridge,  trail,  turnpike,  plank  or  common  wagon-road 
becomes  a  free  public  highway;  and  no  claim  shall  be  valid  against  the  public 
for  right  of  way,  or  for  the  land,  or  material  comprising  such  bridge,  trail, 
turnpike,  plank  or  common  wagon-road.  All  public  highways,  once  established, 
shall  continue  to  be  public  highways  until  abandoned  by  order  of  the  board  of 
supervisors  of  the  county  in  which  they  are  situated,  or  by  operation  of  law, 
or  judgment  of  a  court  of  competent  jurisdiction. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 


EXPIRATION  OF  HIGHWAY— ABAN- 
DONMENT. 

1,2.  Construed — A  public  highway. 

3.  Same — Repeal  section  2645. 

4.  Abandonment  of  franchise  is  shown — By 

failure  to  rebuild  toll-bridge,  when* 

5.  Same — By  limitation. 

6.  Same — By  operation  of  law. 

7.  Same — Implied,  when. 

8.  Certiorari  is  proper  remedy,  when. 

9.  No  compensation  for  owner,  when. 

10.  Same — In  case  of  toll-bridge. 

11.  Right  of  way  may  be  terminated,  when. 

12.  Roads  within  congressional  grant  are  not 

under  jurisdiction  of  supervisors. 

1.  Construed  —  A  pnbllc  highway  laid 
out  or  erected  as  such  by  the  public,'  or  if 
laid  out  or  erected  by  others,  dedicated  or 
abandoned  to  the  public,  continues  to  exist 
until  it  is  vacated  or  abandoned  by  order 
of  board  of  county  in  which  it  is  situated, 
or  by  operation  of  law,  or  by  judgment  of 
court  of  competent  jurisdiction. — Bolger  v. 
Foss,  65  Cal.  250,  8  Pac.  871;  Babcock  v. 
Welch,  71  Cal.  400,  402,  12  Pac.  337;  Plum- 
mer  v.  Sheldon,  94  Cal.  533-539.  29  Pac. 
947. 

2.  So  also  where,  after  condemnation  of 
locus  in  quo,  by  mistake  road  was  located 
and  opened  across  other  land  and  used  by 
the  public  for  about  ten  years  without  ob- 
jection on  part  of  owner  of  land. — Babcock 
v.  Welch,   71   CaL   400-402,  12   Pac   337. 


3.  Sane— -Repeals  section  2645,  is  said  in 
dls.  op.  in  Huffman  v.  Hall,  102  Cal.  26, 
88,  36  Pac.  417. 

4.  Abandonment  of  franchise  la  ikovn 
—By  fallnre  to  rebnlld  toll- bridge,  burned 
during:  term  of  franchise,  for  more  than  six 
years,  or  to  manifest  any  Intention  so  to 
do. — Sears  v.  Tuolumne  Co.,  132  CaL  167, 
172,  64  Pac.  270. 

5.  Same  — By  limitation  franchise  ex- 
pired in  20  years,  and  road  became  a  free 
public  highway. — Blood  v.  Woods,  95  Cal. 
78-83,  30  Pac.  129. 

6.  Same— By    operation   of   law   can    not 

be  presumed  after  non-user  for  period  of 
less  than  five  years. — McRoae  v.  Bottyer, 
81  Cal.  122,  126,  22  Pac  393. 

7.  Same  —  Implied,  when. — Upon  con- 
struction of  new  road  by  board  to  take 
place  of  an  old  one,  general  route  and 
termini  being:  same,  It  is  implied  that  old 
road  is  abandoned  and  ceases  to  exist  as 
highway. — People  v.  Goodwin,  136  Cal.  455, 
458,  69  Pac.  85. 

8.  Certiorari    la    the    proper    remedy    to 

annul  an  order  vacating:  previous  order 
abandoning:  road,  and  re-establishing:  high- 
way, without  proceeding's  for  condemna- 
tion as  compensation  to  owners. — Keena  v. 
Board  of  Supervisors,  89  Cal.  11,  14,  26 
Pac.  615. 

0.     No      compensation      for     owner. — The 

owner  of  toll-road  whose  franchise  has 
expired  is  entitled  to  no  compensation  for 
his    interest  in   it,   he,   as   owner   of   land, 
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§#.  2620,  2621 


width  of  highways — vacation  of  highways.     [Pcni.Tit.YL 


having-  constructed  and  opened  such  road 
for  use  of  public,  and  public  having;  con- 
tinuously used  it  and  paid  toll  therefor. — 
People  v.  Davidson,  79  Cal.  166,  170,  21 
Pac.  538. 

10.  Same— -So  In  case  of  toll-bridge 
when. — Sears  v.  Tuolumne  Co.,  132  Cal.  167- 
172,  64  Pac.  270. 

11.  Right  of  way  may  be  terminated  by 

expiration     or     non-user     of     franchise. — 


Welch   v.    County   of   Plumas,    80   CaL  338, 
841.  22  Pac.  254. 

12.  Roads  within  the  grant  by  set  of 
congress  to  this  state  of  Yosemite  valley 
and  Mariposa  Big;  Tree  grove,  do  not  fall 
within  jurisdiction  of  board  of  supervisors, 
or  become  free  public  highways  by  expira- 
tion of  first  ten-year  lease,  by  operation  of 
this  section. — Yosemite  State  &  T.  Co.  t. 
Dunn,  88  Cal.  264,  267,  22  Pac.  68. 


§2620.  WIDTH  OP  HIGHWAYS.  The  width  of  all  public  highways, 
except  bridges,  alleys,  and  lanes,  and  trails,  shall  be  at  least  forty  feet.  The 
width  of  all  private  highways  and  by-roads,  except  bridges,  shall  be  at  least 
twenty  feet ;  provided,  however,  that  nothing  in  this  act  shall  be  so  construed 
as  to  increase  or  diminish  the  width  of  either  kind  of  highways  already  estab- 
lished or  used  as  such. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 

WEDTH  OF  BOAD. 

1.  Construed — Boards  of  supervisors  have  dis- 

cretion. 

2.  Width  of  dedicated  highway. 

1.     Construed— Board  of  supervisors  have 
discretion  to  make  road  60  feet  wide. — Hum- 
boldt County  v.  Dinamore,  75  Cal.  604,  609, 
17  Pac.  710. 


2.     Width   of  dedicated   highway.— Where 

width  of  all  highways  is  fixed  by  statute 
it  has  been  said  that  dedication  to  purpose 
of  highway  will  be  presumed  to  be  width 
fixed  by  statute. — People  v.  County  of 
Marin,  103  Cal.  223,  231.  26  L  H  A.  853. 
37  Pac.  203.  See  Humboldt  Co.  v.  Dins- 
more,  75  Cal.  604,  17  Pac  710. 


§  2621.    VACATION  OF  HIGHWAYS.    A  road  laid  out  and  worked,  and 

used  as  provided  in  this  chapter,  shall  not  be  vacated  or  cease  to  be  a  highway 

until  so  ordered  by  the  board  of  supervisors  of  the  county  in  which  said  road 

may  be  located;  and  no  route  of  travel  used  by  one  or  more  persons  over 

another's  land,  shall  hereafter  become  a  public  road  or  by-way  by  use,  or  until 

so  declared  by  the  board  of  supervisors  or  by  dedication  by  the  owner  of  the 

land  affected. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 


VACATION  OF  HIGHWAYS. 

1.  All  public  highways  belong  to  state. 

2.  Doctrine  of  section. 

3.  Prescriptive  use  of  highway — Presumption 

of  consent  and  dedication. 

4.  Repeals  section  2646. 

5.  Statute  is  binding  upon  state. 

As  to  vacating  highway,  see,  ante,  §  2619 
and  note. 

1.  All   public  highways  belong   to  state* 

strictly  speaking,  which  holds  them  for 
public  use  subject  to  legislative  control. 
In  this  commonwealth  their  custody  and 
control,  outside  of  municipalities,  are  con- 
fined to  supervisors  of  several  counties  in 
which  they  are  located. — People  v.  County 
of  Marin.  103  Cal.  223,  232,  26  L.  R.  A.  659, 
37  Pac.  203. 

2.  Doctrine  of  section. — Nothing:  in  this 
section  opposed  to  the  doctrine  laid  down 
in  Hartley  v.  Vermillion,  141  Cal.  339,  74 
Pac.  987,  and  other  cases,  to  the  effect  that 
where   the   public,    or   such   portion   of    the 


public  as  had  occasion  to  use  a  road, 
travel  over  same  with  the  full  knowledge 
of  the  land  owner  interested,  without  ask- 
ing; or  receiving:  any  permission,  and  with- 
out objection  from  any  one  for  a  period  of 
time  beyond  that  required  by  law  to  bar 
the  right  of  action,  a  right  in  the  public 
to  the  use  of  the  road  arises  by  prescrip- 
tion or  implied  dedication. — Leverone  ▼■ 
Weakley,  155  Cal.  395,  401,  101  Pac.  304. 

8.  Prescriptive  use  of  highway  — Pw- 
snmptflon  of  connent  and  dedication. — There 
Is  nothing:  in  this  section  opposed  to  the 
presumption  of  consent  and  dedication 
which  arises  from  the  public  use  of  a  road- 
way, with  knowledge  of  the  owner  of  the 
ground,  and  without  asking  or  receiving 
permission,  for  a  period  of  time  which 
would  bar  an  action. — Leverone  v.  Weak- 
ley, 165  Cal.  401,  101  Pac.  SO*. 

4.  Repeals  section  3MM5,  is  said  In  die, 
op.  in  Huffman  v.  Hall,  102  CaL  26,  38,  38 
Pac.  417. 

5.  Statute  Is  binding  upon  state  as  well 
as    individuals.      So    that   upon   acquisition 


Cbu  II,  art.  II.]  RECORD  OF  PROCEEDINGS — TITLE  TO  ROADS.  §12022-2631 

of  land  by  state  oyer  which   highway  has  to   be   highway   until   so   ordered   by   board 

been   located  easement   of   highway   is   not  of    supervisors    of    county    in    which    road 

merged   In   estate  so  acquired.     Such  ease-  may     be     located. — People     v.     County     of 

ment  Is  held  by  state  as  representative  of  Marin,  103  Cal.  233,  26  L  R.  A.  659,  37  Pac 

people,  and  It  can  not  be  vacated  or  cease  203. 

§2622.  RECORD  OF  PROCEEDINGS  RELATING  TO  ROADS  AND 
HIGHWAYS.  The  clerk  of  the  board  of  supervisors  shall  include  in  the  min- 
utes of  the  board  of  supervisors  all  proceedings  of  the  board  relative  to  each 
road  or  road  district,  including  orders  for  laying  out,  altering,  and  opening 
roads ;  he  must  also  keep  a  road  register,  in  which  must  be  entered  the  number 
and  name  of  each  public  highway  in  the  county,  a  general  reference  to  its 
terminal  points  and  course,  also  the  date  of  the  filing  of  the  petition  or  other 
papers,  a  memorandum  of  every  subsequent  proceeding  in  reference  to  it, 
with  the  date  thereof,  and  the  folio,  and  the  volume  of  the  minute-book  where 
it  is  recorded. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

§  2623.  TITLE  TO  ROADS.  Any  road  laid  out  by  the  board  of  supervisors 
as  provided  in  this  chapter,  or  used  and  worked  as  therein  provided,  shall  not 
be  vacated  or  cease  to  be  a  highway  until  so  ordered  by  said  board ;  and  each 
county  shall  be  deemed  to  have  acquired  title  to  any  road  opened  over  any 
land  in  conformity  to  any  order  made  by  its  board  of  supervisors  pursuant  to 
this  chapter  after  one  year  shall  have  elapsed  from  the  time  of  making  the  order 
opening  the  road. 

History:     Enacted  April  6,  1891,  Stats,  and  Amdts.  1891,  p.  508. 


ARTICLE  II. 

BULES  AND  RESTRICTIONS  EESPECTING  THE  USE  OP  HIGHWAYS. 

|  2631.  The  public  easement. 

§  2632.  Adjoining  owner  may  construct  sidewalk, 

|  2633.  May  plant  trees. 

§2634.  [Bepcaleot.] 

§2635.  [Repealed.] 

ft  2636.  Naming  of  highways. 

§  2631.  THE  PUBLIC  EASEMENT.  By  taking  or  accepting  land  for  a  high- 
way,  the  public  acquire  only  the  right  of  way,  and  the  incidents  necessary  to 
enjoying  and  maintaining  the  same  subject  to  the  regulations  in  this  and  the 
Civil  Code  provided. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

PUBLIC  EASEMENT.  1.     Acquisition  of— The  public  ncqaflrea  a 

..     .        •  •*•         ^       mva    «„vi:A    ^^i,--    0       »isr»t  of  way  omly,  and  the  Incidents  neces- 

1.  Acquisition    of —  The    pubbc    acquires    a      8ary  to  the  enJoyment  and  malntenance  of 

right  of  way,  only.  tne  8ame;  the  owner  retaining  the  right  to 

2.  Definition  —  Highway  is  nothing  but  an       the   soil   for   all   purposes   not   Inconsistent 

easement.  with    the    easement,    and   all   profit    or   ad- 

3    Same— It   is  an   incorporeal  hereditament.      vantage    derivable    therefrom.— Gurnsey   v. 

„'  .   .      .  .      ...  .        .,  Northern  Cal.  Power  Co.,  160  Cal.   705,   117 

4.  Owner  retains  his  right  in  soil.  pac  90^ 

5.  Bights  of  public  are  limited. 


SIDEWALK— PLANTING  TREKS— If AMBA. 


[Pt.  Ill,  Tit.  VI. 


2.  Definition  —  Highway    l»   nothing*   bat 
easement,  comprehending   merely   right 

of  all  individuals  in  community  to  pass  and 
repass,  with  incidental  right  in  public  to 
do  all  acts  necessary  to  keep  it  in  repair. 
—Smith  v.  San  Luis  Obispo,  95  Cal.  463-469, 
80  Pac.  691. 

3.  Same— It  Is  an  Incorporeal  heredita- 
ment, a  servitude  imposed  upon  corporeal 
property  and  not  part  of  it.  It  gives  to 
party  in  whom  way  is  vested  merely  right 
to  enjoy  such  way,  but  no  estate  in  land. 

-Wood  v.  Truckee  Turnpike  Co.,  24  Cal. 
74,  487;  San  Francisco  v.  Calderwood,  81 
!al.  685,  589,  91  Am.  Dec.  542. 


4.  Owner  retain*  nl»  right  in  soil  over 
which  highway  runs  for  all  purposes  which 
are  consistent  with  full  enjoyment  of  ease- 
ment acquired  by  public. — Wright  v.  Austin. 
148  Cal.  286,  23?,  101  Am.  St  Rep.  97,  76 
Pac.  1028. 

5.  Right*  of  public  limited. — A  public 
highway  being  but  an  easement,  by  taking 
and  accepting  same,  public  acquires  only 
right  of  way  and  incidents  necessary  to 
enjoying  and  maintaining  same.  It  does 
not  include  right  to  bore  or  dig  wells  along 
right  of  way  for  water  to  use  on  said 
highway. — Wright  v.  Austin,  143  Cal.  286, 
101  Am.  St.  Rep.  97,  76  Pac.  1023. 


§2632.    ADJOINING   OWNER   MAT   CONSTRUCT   SIDEWALK     Any 

owner  or  occupant  of  land  may  construct  a  sidewalk  on  the  highway  along 
the  line  of  his  land,  subject,  however,  to  the  authority  conferred  by  law  on  the 
board  of  supervisors  and  the  commissioners  of  highways,  and  any  person  using 
such  sidewalk  with  mule,  horse,  or  team,  without  permission  of  the  owner,  is 
liable  to  such  owner  or  occupant  in  the  sum  of  five  dollars  for  each  trespass,  and 
for  all  damages  suffered  thereby. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7. 

§  2633.  MAY  PLANT  TREES.  Any  owner  or  occupant  of  land  adjoining 
a  highway  not  less  than  three  rods  wide,  may  plant  trees  in  and  along  said 
highway  on  the  side  contiguous  to  his  land. 

They  must  be  set  in  regular  rows,  at  a  distance  of  at  least  twenty  feet  from 
jeach  other,  and  not  more  than  six  feet  from  the  boundary  of  the  highway.  If 
!:he  highway  is  more  than  eighty  feet  wide,  the  row  must  not  be  less  than  six 
nor  more  than  twelve  feet  from  the  boundary  of  the  highway. 

Whoever  wilfully  injures  any  of  them  is  liable  to  the  owner  or  to  the  occu- 
pant for  the  damage  which  is  thereby  sustained ;  provided,  if,  in  the  judgment 
of  the  board  of  supervisors,  the  whole  width  of  such  road  is  needed  for  use  for 
highway  purposes,  the  whole  thereof  may  be  so  used. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  7; 
amended  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  113. 

§§  2634,  2635.    [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§  2636.  NAMING  OF  HIGHWAYS.  The  owners  of  land  along  any  road, 
highway,  avenue,  or  other  public  way,  may  petition  the  board  of  supervisors  of 
the  county  in  which*  said  road,  highway,  avenue,  or  other  public  way  is  located, 
to  have  a  name  adopted  and  applied  to  the  same.  The  name  and  a  description  of 
'the  road,  highway,  or  avenue  to  be  named  shall  be  set  forth  in  the  petition, 
which  petition  shall  be  signed  by  three-fourths  of  the  owners  of  land  on  said 
road,  highway,  or  avenue.  The  supervisors  to  whom  such  petition  is  presented 
shall  examine  the  same,  and  if  it  conforms  to  the  provisions  of  this  act,  shall 
make  an  order  in  the  minutes  of  the  board  granting  the  petition,  and  thereafter 
the  said  described  road,  highway,  or  avenue  shall  be  known  by  said  name. 
History:    Enacted  April  27,  1911,  Stats,  and  Amdts.  1911,  p.  1145. 
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§§  2641,  2641 


AETICLE  in. 

POWERS  AND  DUTIES  OF  HIGHWAY  OFFICEB& 

I  2641.  Boad  districts — Road  commissioners. 

f  2642.  Road  overseers,  abolished. 

f  2643.  Powers  of  supervisors  respecting  roads. 

fi  2643a.  Supervisors  to  protect  from  storm-waters  and  floods. 

f  2644.  Report  of  labor  on  roads  must  accompany  expense  claims. 

f  2645.  Duties  of  road  commissioners. 

fi  2646.  Highways  in  charge  of  supervisors. 

f  2647.  Duties  and  powers  of  supervisors  respecting  roads. 

1 2648.  [Repealed.] 

fi  2649.  [Repealed.] 

f  2650.  [Repealed.] 


§2641.  BOAD  DISTRICTS.  BOAD  COMMISSIONERS.  The  board  [s] 
of  supervisors  of  the  several  counties  shall  divide  their  respective  counties  into 
suitable  road  districts,  and  may  change  the  boundaries  thereof,  and  each  super- 
visor shall  be  ex  officio  road  commissioner  in  his  supervisor  district,  and  shall 
see  that  all  orders  of  the  board  of  supervisors  pertaining  to  the  roads  in  his  dis- 
trict are  properly  executed ;  provided,  when  in  any  county  the  members  of  the 
board  of  supervisors  thereof  are  not  elected  by  districts,  it  shall  be  the  duty  of 
such  board,  by  proper  order,  to  be  entered  in  its  records,  to  divide  such  county 
into  supervisor  districts  to  correspond  with  the  number  of  members  of  such 
board,  and  to  assign  to  each  member  thereof  one  of  such  districts,  of  which  he 
shall  be  such  road  commissioner. 

[Payment  for  services.]     "When  not  otherwise  provided  by  law,  he  shall 

receive  for  his  services  as  such  road  commissioner  twenty  cents  per  mile,  one 

way,  for  all  distances  actually  traveled  by  him  in  the  performance  of  his 

duties;  provided,  that  he  shall  not,  in  any  one  year,  receive  more  than  three 

hundred  dollars. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp. 
7-8;  amended  March  9,  1887,  Stats,  and  Amdts.  1886-7,  p.  77;  March  31, 
1891,  Stats,  and  Amdts.  1891,  p.  474;  March  9,  1893,  Stats,  and  Amdts. 
1898,  p.  118. 


BOAD  DI8TBICTS  AND  COMMISSION- 
EES— SUPERVISOR. 

1.  Claim  of  supervisor  as  such. 

2.  Same — Compensation  of  supervisor. 

3.  Object  of  law,  what. 

1.     Claim   of  supervisor   as  suck   and    as 

ex  officio  road  commissioner  should  be  paid 
from  salary  fund. — White  v.  Hay  den,  126 
Cal.  621,  59  Pac.  118. 


3.  Compensation  of  supervisor. — A  super- 
visor, while  acting  as  road  commissioner. 
Is  entitled  for  his  services  as  such  com- 
missioner to  compensation  provided  for 
supervisor. — Ellis  v.  Tulare  County,  5  Cal. 
Unrep.  327,  44  Pac.  676;  White  v.  Hayden. 
126  Cal.  621-623,  627,  69  Pac.  118. 

3.  Object  of  law  is  to  establish  uniform 
system  governing  highways  of  state. — Te- 
hama Co.  v.  Bryan,  68  CaL  67,  67,  8  Pac. 
678. 


§  2642.  BOAD  OVERSEERS,  ABOLISHED.  From  and  after  the  Monday 
following  the  first  day  of  January,  A.  D.  eighteen  hundred  and  ninety-three, 
the  office  of  road  overseer  shall  be  abolished ;  provided,  that  whenever  in  this 
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code  the  words  "road  overseer"  occur,  they  shall  be  taken  and  construed  so  as 

to  read  "road  commissioner.' * 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  8; 
amended  March  12,  1885,  Stats,  and  Amdts.  1884-6,  pp.  94-95;  March  9, 
1887,  Stats,  and  Amdts.  1886-7,  p.  78;  March  81,  1891,  Stats,  and  Amdts. 
1891,  p.  474. 

§2643.  POWERS  OF  SUPERVISORS  RESPECTING  ROADS.  The  boards 
of  supervisors  of  the  several  counties  of  the  state  shall  have  general  super- 
vision over  the  roads  within  their  respective  counties.  They  must  by  proper 
order : 

1.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  and  worked, 
such  highways  as  are  necessary  to  public  convenience,  as  in  this  chapter  pro- 
vided. 

2.  Cause  to  be  recorded  as  highways  all  highways  which  have  become  such 
by  usage,  dedication  or  abandonment  to  the  public,  or  by  any  other  means  pro- 
vided by  law,  and  to  prepare  and  record  proper  deeds  and  titles  thereto. 

3.  Abolish  or  abandon  such  as  are  not  necessary. 

4.  Acquire  the  right  of  way  over  private  property  for  the  use  of  public  high- 
ways, and  for  that  purpose  require  the  district  attorney  to  institute  proceed- 
ings, under  title  seven,  part  three,  of  the  Code  of  Civil  Procedure,  and  to  pay 
therefor  from  the  general  road  fund  or  the  district  road  fund  of  the  county. 

5.  Levy  a  property-tax  for  road  purposes. 

6.  [Guide-posts.]  Cause  to  be  erected  and  maintained,  at  the  intersections 
and  crossings  of  highways,  guide-posts,  properly  inscribed. 

7.  [Apportionment  of  taxes.]  Cause  the  road-tax  collected  each  year  to  he 
apportioned  to  the  several  road  districts  entitled  thereto,  and  kept  by  the 
county  treasurer  in  separate  funds. 

8.  Audit  all  claims  on  the  funds  set  apart  for  highway  purposes,  and  specify 
the  fund,  or  funds,  from  which  the  whole  or  any  part  of  any  claim,  or  claims, 
must  be  paid. 

9.  [Gates.]  In  their  discretion,  they  may  provide  for  the  establishment  of 
gates  on  the  public  highways,  in  certain  cases,  to  avoid  the  necessity  of  build- 
ing road  fences,  and  prescribe  rules  and  regulations  for  closing  the  same,  and 
penalties  for  violating  said  rules ;  provided,  that  the  expense  for  the  erection 
and  maintenance  of  such  gates  shall  in  all  cases  be  borne  by  the  party  or  parties 
for  whose  immediate  benefit  the  same  shall  be  ordered. 

10.  [Sprinkling.]  For  the  purpose  of  sprinkling  the  roads  in  any  part  of 
the  county  with  oil  or  water,  the  board  of  supervisors  may  erect  and  maintain 
waterworks  and  oil  tanks  and  reservoirs,  and  for  such  purposes  may  purchase 
or  lease  rail  or  personal  property.  The  costs  of  such  waterworks,  oil  tanks  and 
reservoirs  and  the  sprinkling  of  said  roads  with  oil  or  water  may  be  charged  to 
the  general  county  fund,  the  general  road  fund,  or  the  district  fund  of  the  dis- 
trict or  districts  benefited. 

[Roads  may  be  paid  for  out  of  general  fund.]  Whenever  it  is  determined 
by  a  four-fifths  vote  of  the  board  of  supervisors  of  any  county  that  the  public 
convenience  and  necessity  demand  the  acquisition  or  construction  of  a  new 
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road  in  excess  of  three  miles  in  length  or  the  grading,  regrading,  paving  or 
macadamizing  of  any  existing  road,  in  excess  of  three  miles  in  length,  and  that 
the  cost  of  such  new  road  when  acquired  and  constructed,  or  the  cost  of  grad- 
ing, regrading,  paving  or  macadamizing  such  existing  road,  will  be  too  great  to 
pay  out  of  any  of  the  road  funds  of  the  county,  the  board  of  supervisors  may,  by 
resolution  passed  by  a  four-fifths  vote  of  said  board,  determine  to  acquire  or  con- 
struct such  new  road,  or  grade,  or  regrade,  pave,  or  macadamize  such  existing 
road,  and  if  the  cost  of  such  new  road  when  constructed,  or  the  cost  of  grading, 
regrading,  paving  or  macadamizing  such  existing  road,  when  completed,  shall 
exceed  three  thousand  dollars,  such  cost  may  be  charged  to  the  general  county 
fund,  the  general  road  fund  or  the  district  fund  of.  the  district  or  districts 
benefited. 

11.  [Surveyor  to  submit  estimates.]  Whenever  it  shall  be  determined  that 
any  grading,  graveling,  macadamizing,  ditching,  sprinkling,  or  other  work  upon 
highways  is  necessary,  and  is  to  be  done,  and  where  the  estimated  cost  of  such 
work  amounts  to  more  than  one  thousand  dollars,  the  board  of  supervisors 
must,  by  proper  order,  direct  the  county  surveyor  to  make  definite  surveys  of 
the  proposed  work,  and  to  prepare  profiles  and  cross-sections  thereof,  and  to 
submit  the  same  with  the  estimate  of  the  amount  or  amounts  of  work  to  be  done, 
and  cost  thereof,  and  with  specifications  thereof.  Said  report  shall  be  prepared 
in  duplicate,  one  copy  to  be  filed  in  the  surveyor's  office,  and  the  other  to  be 
filed  with  the  clerk  of  the  board  of  supervisors. 

[Advertising  for  bids.]  The  board  upon  receipt  of  such  report  must  adver- 
tise for  bids  for  the  performance  of  the  work  specified.  Such  advertisement  for 
bids  must  be  published  prior  to  the  day  fixed  for  the  opening  of  bids  for  at 
least  once  a  week  for  a  period  of  two  weeks  in  a  newspaper  of  general  circula- 
tion printed  and  published  in  the  county. 

[Form  of  advertisement.]  Such  advertisement  shall  be  in  substantially  the 
following  form :  * 

*  'Office  of  the  clerk  of  the  board  of  supervisors, 

county, ,  19. .. 

Sealed  bids  will  be  received  by  the  clerk  of  the  board  of  supervisors  of 

county,  at  his  office,  until o'clock  . ..  m., , 

,  19. . .,  for ,  on ,  in district, 

in county. 

Specifications  for  this  work  are  on  file  in  the  office  of  the  said  board,  to 
which  bidders  are  hereby  referred. 


Clerk  of  the  board  of  supervisors  of 

the  county  of " 

Bids  must  be  inclosed  in  sealed  envelope  addressed  to  the  clerk  of  the  board 

of  supervisors,  and  must  be  indorsed,  "Bids  for ,"  and  must  be 

delivered  to  said  clerk  prior  to  the  hour  specified  in  the  advertisement.  The 
board  shall  publicly  open  and  read  such  bids  as  may  be  submitted,  and  must 
award  the  contract  for  the  work  to  the  lowest  bidder ;  unless  it  shall  appear  to 
the  board  that  the  bids  are  too  high,  and  the  work  can  be  done  more  cheaply 
by  day  labor,  in  which  case  the  bids  must  be  rejected,  and  the  work  ordered 

Pol.  C. — 57  S07 


9  2443  ROADS— POWERS    OF    SUPERVISORS    RESPECTING.         [Pt.  Ill,  Tit.  VL 

done  by  the  road  commissioner,  or  commissioners,  in  whose  district  or  districts 
the  work  may  be  situated.  In  case  the  work  shall  be  let  by  contract,  monthly 
or  quarterly  payments  may  be  made  thereon  upon  the  receipt  of  a  certified 
estimate  by  the  county  surveyor  of  the  amount  of  work  done  during  the  pre- 
ceding month  or  quarter,  to  the  extent  of  seventy-five  per  cent  of  the  value  of 
said  work,  the  remaining  twenty-five  per  cent  being  due  on  the  completion  of 
the  work. 

[Certificate  of  surveyor  on  completion  of  work.]  Upon  the  completion  of 
the  work,  the  county  surveyor  must  examine  the  same,  and  if  completed  in 
accordance  with  the  specifications  thereof,  he  must  submit  to  the  board  of  super- 
visors a  certificate  over  his  signature  and  official  seal  to  the  effect  that  such 
work  by  the  contractor  therefor,  has  been  completed  in  accordance  with  the 
specifications  therefor,  and  recommending  its  acceptance.  The  board  shall 
thereupon  audit  the  same  and  direct  its  payment  out  of  the  proper  fund  or 
funds. 

12.  [Side  paths.]  In  their  discretion,  they  may  set  apart  on  any  public  road 
or  highway  a  strip  of  land  for  a  side  path,  and  make  an  order  designating  the 
width  of  such  path  and  cause  the  lines  separating  the  path  from  the  road  to  be 
located  and  marked  by  stakes  or  posts,  placed  at  such  distances  apart  as  they 
shall  deem  proper.  After  said  paths  have  been  set  apart,  and  the  lines  separ- 
ating the  same  from  the  road  have  been  located  and  marked,  as  aforesaid,  the 
use  of  the  same  is  hereby  restricted  to  pedestrians  and  riders  of  bicycles  and 
other  vehicles  propelled  solely  by  the  power  of  the  rider. 

Expense  of  erecting  and  maintaining  such  path  may  be  charged  to  the  general 
county  fund,  the  general  road  fund,  and  the  district  fund  of  the  district  or  dis- 
tricts benefited. 

13.  [Use  and  control  of  highways  in  adjoining  counties.]  The  boards  of 
supervisors  of  any  county  in  the  state  may  by  and  through  an  ordinance  duly 
passed  permit  the  use  of  any  of  its  public  highways  connecting  with  any  main 
public  highway  of  an  adjoining  county  by  the  board  of  supervisors  or  highway 
commissioners  of  such  adjoining  county,  for  the  purpose  of  constructing  and 
maintaining  thereon  a  highway  or  boulevard  serving  the  needs  of  residents  of 
both  counties ;  and  the  board  of  supervisors  of  any  such  adjoining  county,  if  it- 
accepts  the  provisions  of  the  ordinance  adopted  by  the  board  of  supervisors 
of  the  county  granting  the  use,  shall  have  the  power  to  construct  and  maintain 
any  such  highway  or  boulevard,  or  to  construct  or  maintain  such  bridge  or 
bridges  on  such  highway  or  boulevard  as  it  may  deem  necessary,  or  to  macada- 
mize, pave,  curb  or  gutter  such  highway  or  boulevard  in  such  manner  as  it 
may  determine,  and  the  cost  or  expense  thereof  shall  be  paid  out  of  the  general 
fund  of  the  county  treasury,  or  such  other  fund  as  the  board  of  supervisors  may 
designate,  or  which  shall  otherwise  be  provided,  of  the  county  to  which  the  use 
is  granted.  The  board  of  supervisors  of  any  counties  proceeding  under  the  pro- 
visions of  this  act  may  acquire  real  property  adjacent  to  such  public  highway  in 
an  adjoining  county  for  county  purposes,  and  may  expend  thereon  such  funds 
as  said  board  of  supervisors  shall  deem  necessary  for  county  purposes.  The 
boards  of  supervisors  of  any  counties  proceeding  under  the  provisions  of  this 
act  may  by  mutual  consent,  expressed  through  ordinances  of  the  respective 
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boards,  retransfer  the  use,  control,  maintenance  and  jurisdiction  of  any  high- 
way or  boulevard  constructed  under  the  provisions  hereof  to  the  county  origi- 
nally granting  the  use. 

History:  Enactment  approved  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  8;  amendment  approved  March  31,  1891,  Stats,  and  Amdts. 
1891,  p.  474;  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  114;  March  31, 
1897,  Stats,  and  Amdts.  1897,  p.  248;  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  661;  March  2,  1903,  Stats,  and  Amdts.  903,  p.  70;  April  27, 
1911,  Stats,  and  Amdts.  1911,  p.  1151;  April  25,  1917,  Stats,  and  Amdts. 
1917,  p.  196;  March  25,  1919,  Stats,  and  Amdts.  1919,  p.  14.  In  effect 
July  22,  1919. 

Editorial  Note:  Another  amendment  to  S  2643  was  passed  by  the 
same  session  of  the  legislature  on  March  5,  given  In  following  section 
numbered  S  2643 [a]. 

POWERS  OP  SUPBBVISORS. 

1.  As  to   construction  of  'section — Conflict 

with  highway  act. 

2.  Same— Section   2   of   act   of    1883   and 

section  2653. 

3.  8ame — "Proper  ordinance." 

4.  Advertising  for  bids. 

5.  Duties  of  board. 

6.  General    county    fund — Cost    of    water- 

works, oil  tanks,  etc.,  for  road-sprink- 
ling. 

7,8.  Jurisdiction  of  board. 

9.  Necessity  of  new  road  is  matter  for  de- 
termination by  board. 

10.  Petition  for  writ  of  mandate  is  insuf- 

ficient, where. 

11.  Same — Petition    must    allege    road    not 

abandoned. 

12.  Road  overseer  is  a  necessary  party. 

1.  As  to  construction  of  section— Con- 
flict witk  klffkway  act* — No  conflict  between 
subdivision  10  of  this  section  and  section  2 
of  the  highway  act  of  1888  (Stats.  1883,  p. 
20)  or  section  2658  of  this  code  (providing 
for  the  levy  of  a  road  tax),  but  if  there 
was,  subdivision  10  of  this  section  would 
prevail,  being  the  later  enactment. — Robin- 
son v.  Lilnscott.  12  Cal.  App.  429,  432,  107 
Pac.  703. 

3.  Same— Section  a  of  act  of  1888  an* 
section  3688  of  this  code,  when  properly 
construed,  do  not  present  a  case  of  double 
taxation.  When  carefully  read.  It  is  plain 
that  the  legislature  Intended  that  the  work 
and  improvements  on  streets  and  roads  ly- 
ing: within  municipalities  and  road  districts 
should  be  paid  for  by  them  respectively; 
but  that  where  a  road  would  be  more  than 
three  miles  long  and  cost  In  excess  of 
$5,000,  and  in  the  opinion  of  two-thirds  of 
the  members  of  the  board  of  supervisors 
It  is  a  public  necessity,  or  will  be  of  gen- 
eral public  benefit,  then  the  cost  of  its 
acquisition  should  and  may  be  paid  from 
the  general  county  fund;  and  in  such  cases 
there  is  no  double  taxation,  although  the 
amount  paid  by  a  given  individual  for  road 
and  street  purposes  may  be  thereby  In- 
creased.— Robinson  v.  Lilnscott,  12  Cal.  App. 
429,  432,  107  Pac  703. 


3.  Same  —  "Proper  ordinance'*  as  used 
means  no  more  than  a  proper  order. — 
Keena  v.  Board  of  Supervisors,  89  Cal.  11. 
14,  26  Pac.  616. 

4.  Advertising;  for  blda  for  work  on 
highways  provided  for  in  subdivision  11  of 
this  section  is  in  discretion  of  board  of 
supervisors;  but  when  in  their  discretion 
they  advertise  for  bids,  contract  must  be 
let  to  lowest  possible  bidder. — Splivalo  v. 
Bryan,  102  Cal.   403,  404,  36  Pac.  780. 

5.  Duties  of  board. — A  right  of  way  for 
wagon-road  may  be  terminated  by  for- 
feiture for  abuse  of  franchise  In  collecting 
illegal  tolls;  by  condemnation,  or  purchase 
by  county,  or  by  expiration  or  non-user  of 
franchise;  but  in  any  of  these  events,  board 
of  supervisors  is  required  by  proper  or- 
dinance to  either  cause  road  to  be  re- 
corded as  highway  free  to  public,  or  if  not 
necessary  for  use  of  public,  to  abolish  or 
discontinue  it. — Welch  v.  County  of  Plumas, 
80  Cal.  338,  341,  342,   22  Pac  254. 

6.  General  county  fond— Cost  of  water- 
works, oil  tanks*  etc.,  for  road-sprinkling-. 

— The  board  of  supervisors  is  authorized  to 
pay  for  the  cost  of  waterworks,  oil  tanks, 
etc.,  for  road-sprinkling:,  out  of  the  general 
fund  collected  from  all  parts  of  the  county. 
Including  cities. — Johnson  v.  Williams,  153 
Cal.  371,  95  Pac.  655. 

7.  Jurisdiction  of  boards  —  Have  only 
sack  Jurisdiction  and  general  supervision 
over  roads  within  their  respective  counties 
as  Is  given  them  by  this  section. — Babcock 
v.  Welch,  71  Cal.  400,  408,  12  Pac.  387. 

8.  Have  no  jurisdiction  of  proceeding  to 
correct  mistake  in  view  and  survey  of 
public  road  which  has  become  highway,  ex- 
cept by  proceeding  under  this  code  to  alter 
or  change  road. — Babcock  v.  Welch,  71  Cal. 
400,  403,  12  Pac.  337. 

9.  Necessity  for  new  road  and  its  loca- 
tion is  matter  for  determination  by  board 
and  not  by  court— County  of  Siskiyou  v. 
Garalich,  110  CaL  94,  98,  100,  42  Pac.  468; 
County  of  San  Mateo  v.  Coburn,  130  Cal. 
631,  636,  63  Pac.  78,  621. 

14.  Petition  for  writ  of  mandate  to  com- 
pel keeping  of  road  free  from  obstruction 
and  in  repair  1b  insufficient  where  it  omits 
to    state    that    attention    of    road    commis- 
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si  oner  or  road  overseer  had  been  called  to  show   that   such  road   has    not  been  aban- 

alleged  obstruction,  or  that  either  of  them  doned  and  discontinued  by  board. — Peck  v. 

had  ever  been  asked  to  have  it  removed. —  Board   of   Supervisors,    90   Cal.   384,  3S5,  27 

Peck  v.   Board   of  Supervisors,   90   Cal.   884,  Pac.  301. 

386,  27  Pac.  801.  !2.  Road  OTtneer  U  neeemmmrj  party  to 
11.  Same— Petition  must  allege  road  not  petition  for  writ  of  mandate  to  compel 
abandoned. — A  petition  for  writ  of  mandate  keeping-  of  road  free  from  obstructions  and 
to  compel  board  of  supervisors  to  clear  off  in  good  repair. — Peck  v.  Board  of  Super- 
obstructions  and  keep  in  repair  road  of  visors,  90  CaL  884,  385,  27  Pac.  801. 
county,   is   fatally    defective    if    It   fails    to 

§2643 [a].  SAME.  The  boards  of  supervisors  of  the  several  counties  of 
the  state  shall  have  general  supervision  over  the  roads  within  their  respective 
counties.    They  must  by  proper  order : 

1.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  and  worked, 
such  highways  as  are  necessary  to  public  convenience,  as  in  this  chapter  pro- 
vided. 

2.  Cause  to  be  recorded  as  highways  all  highways  which  have  become  such 
by  usage,  dedication  or  abandonment  to  the  public,  or  by  any  other  means  pro- 
vided by  law,  and  to  prepare  and  record  proper  deeds  and  titles  thereto. 

3.  Abolish  or  abandon  such  as  are  not  necessary. 

4.  Acquire  the  right  of  way  over  private  property  for  the  use  of  public  high- 
ways, and  for  that  purpose  require  the  district  attorney  to  institute  proceed- 
ings, under  title  seven,  part  three  of  the  Code  of  Civil  Procedure,  and  to  pay 
therefor  from  the  general  road  fund  or  the  district  road  fund  of  the  county. 

5.  Levy  a  property -tax  for  road  purposes. 

6.  [Guide  posts.]  Cause  to  be  erected  and  maintained,  at  the  intersections 
and  crossings  of  highways,  guide  posts,  properly  inscribed. 

7.  [Apportionment  of  road-tax.]  Cause  the  road-tax  collected  each  year  to 
be  apportioned  to  the  several  road  districts  entitled  thereto,  and  kept  by  the 
county  treasurer  in  separate  funds. 

8.  Audit  all  claims  on  the  funds  set  apart  for  highway  purposes,  and  specify 
the  fund,  or  funds,  from  which  the  whole  or  any  part  of  any  claim,  or  claims, 
must  be  paid. 

9.  [Gates.]  In  their  discretion,  they  may  provide  for  the  establishment  of 
gates  on  the  public  highways,  in  certain  cases,  to  avoid  the  necessity  of  build- 
ing road  fences,  and  prescribe  rules  and  regulations  for  closing  the  same,  and 
penalties  for  violating  said  rules ;  provided,  that  the  expense  for  the  erection 
and  maintenance  of  such  gates  shall  in  all  cases  be  borne  by  the  party  or  parties 
for  whose  immediate  benefit  the  same  shall  be  ordered. 

10.  [Sprinkling.]  For  the  purpose  of  sprinkling  the  roads  in  any  part  of 
the  county  with  oil  or  water,  the  board  of  supervisors  may  erect  and  maintain 
waterworks  and  oil  tanks  and  reservoirs,  and  for  such  purposes  may  purchase 
or  lease  real  or  personal  property.  The  costs  of  such  waterworks,  oil  tanks  and 
reservoirs  and  the  sprinkling  of  said  roads  with  oil  or  water  may  be  charged 
to  the  general  county  fund,  the  general  road  fund,  or  the  district  fund  of  the 
district  or  districts  benefited. 

[Work  costing  over  $3,000.]  "Whenever  it  is  determined  by  a  four-fifths 
vote  of  the  board  of  supervisors  of  any  county  that  the  public  convenience  and 
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necessity  demand  the  acquisition  or  construction  of  a  new  road  in  excess  of 
three  miles  in  length  or  the  grading,  regrading,  paving  or  macadamizing  of  any 
existing  road,  in  excess  of  three  miles  in  length,  and  that  the  cost  of  such  new 
road  when  acquired  and  constructed,  or  the  cost  of  grading,  regrading,  paving 
or  macadamizing  such  existing  road  will  be  too  great  to  pay  out  of  any  of  the 
road  funds  of  the  county,  the  board  of  supervisors  may,  by  resolution  passed  by 
a  four-fifths  vote  of  said  board,  determine  to  acquire  or  construct  such  new  road, 
or  grade,  or  regrade,  pave,  or  macadamize  such  existing  road,  and  if  the  cost  of 
such  new  road  when  constructed,  or  the  cost  of  grading,  regrading,  paving  or 
macadamizing  such  existing  road,  when  completed,  shall  exceed  three  thousand 
dollars,  such  cost  may  be  charged  to  the  general  county  fund,  the  general  road 
fund  or  the  district  fund  of  the  district  or  districts  benefited. 

11.  [Surveyor  to  submit  estimates  of  cost.]  Whenever  it  shall  be  determined 
that  any  grading,  graveling,  macadamizing,  ditching,  sprinkling,  or  other 
work  upon  highways  is  necessary,  and  is  to  be  done,  and  where  the  estimated 
cost  of  such  work  amounts  to  more  than  one  thousand  dollars,  the  board  of 
supervisors  must,  by  proper  order,  direct  the  county  surveyor  to  make  definite 
surveys  of  the  proposed  work,  and  to  prepare  profiles  and  cross-sections  thereof, 
and  to  submit  the  same  with  the  estimate  of  the  amount  or  amounts  of  work  to 
be  done,  and  cost  thereof,  and  with  specifications  thereof.  Said  report  shall  be 
prepared  in  duplicate,  one  copy  to  be  filed  in  the  surveyor's  office,  and  the  other 
to  be  filed  with  the  clerk  of  the  board  of  supervisors. 

[Advertising  for  bids.]  The  board  upon  receipt  of  such  report  must  adver- 
tise for  bids  for  the  performance  of  the  work  specified.  Such  advertisement 
for  bids  must  be  published  prior  to  the  day  fixed  for  the  opening  of  bids,  for  at 
least  once  a  week  for  a  period  of  two  weeks  in  a  newspaper  of  general  circula- 
tion printed  and  published  in  the  county. 

[Form  of  advertisement]  Such  advertisement  shall  be  in  substantially  the 
following  form : 

11  Office  of  the  clerk  of  the  board  of  supervisors. 
county ,  19... 

Sealed  bids  will  be  received  by  the  clerk  of  the  board  of  supervisors  of 

county,  at  his  office,  until o'clock  ...  m., 

,  19...,  for   ,  on ,  in 

district,  in county. 

Specifications  for  this  work  are  on  file  in  the  office  of  the  said  board,  to 
which  bidders  are  hereby  referred. 


Clerk  of  the  board  of  supervisors  of  the  county  of " 

Bids  must  be  inclosed  in  sealed  envelope,  addressed  to  the  clerk  of  the  board 

of  supervisors,  and  must  be  indorsed,  "Bids  for ,"  and  must  be 

delivered  to  said  clerk  prior  to  the  hour  specified  in  the  advertisement. 

[Award  of  bids.]  The  board  shall  publicly  open  and  read  such  bids  as  may 
be  submitted,  and  must  award  the  contract  for  the  work  to  the  lowest  bidder ; 
unless  it  shall  appear  to  the  board  that  the  bids  are  too  high,  and  the  work  can 
be  done  more  cheaply  by  day  labor,  in  which  case  the  bids  must  be  rejected, 
and  the  work  ordered  done  by  the  road  commissioner,  or  commissioners,  in 

•01 


fi3MM3[a]  ROADS— POWERS    OF    SUPERVISORS   RESPECTING.         [Ft.  Ill,  Tit.  VL 

whose  district  or  districts  the  work  may  be  situated.  In  case  the  work  shall 
be  let  by  contract,  monthly  or  quarterly  payments  may  be  made  thereon  upon 
the  receipt  of  a  certified  estimate  by  the  county  surveyor  of  the  amount  of 
work  done  during  the  preceding  month  or  quarter,  to  the  extent  of  seventy- 
five  per  cent  of  the  value  of  said  work,  the  remaining  twenty-five  per  cent 
being  due  on  the  completion  of  the  work. 

[Examination  by  county  surveyor.]  Upon  the  completion  of  the  work,  the 
county  surveyor  must  examine  the  same,  and  if  completed  in  accordance  with 
the  specifications  thereof,  he  must  submit  to  the  board  of  supervisors  a  certifi- 
cate over  his  signature  and  official  seal  to  the  effect  that  such  work  by  the  con- 
tractor therefor,  has  been  completed  in  accordance  with  the  specifications 
therefor,  and  recommending  its  acceptance.  The  board  shall  thereupon  audit 
the  same  and  direct  its  payment  out  of  the  proper  fund  or  funds. 

[In  counties  with  charter.]  Whenever  any  county  has  adopted  a  county 
charter  under  article  eleven,  section  seven  and  one-half  of  the  constitution  of 
the  state  of  California,  providing  for  the  appointment  of  a  road  commissioner 
as  a  county  officer,  and  the  organization  of  a  permanent  road  department  for 
the  construction  and  maintenance  of  highways  and  bridges,  the  board  of  super- 
visors of  such  county  shall  have  charge  of  construction,  maintenance  and  repair 
of  all  highways  and  employ  an  engineer  as  road  commissioner  to  have  charge 
of  the  construction  and  the  repairing  and  maintenance  of  all  roads  in  such 
county,  under  the  orders  and  direction  of  said  board,  and  may  employ  sneh 
workmen  and  purchase  such  materials,  equipment,  tools  and  appliances  as  may 
be  necessary  to  construct  and  maintain  said  roads  and  to  keep  them  in  repair, 
the  cost  of  such  construction,  maintenance  and  repair  to  be  paid  out  of  the 
county  road  funds  or  the  general  fund  of  the  county,  as  provided  for  by  the 
law. 

12.  [Side  paths.]  In  their  discretion,  they  may  set  apart  on  any  public  road 
or  highway  a  strip  of  land  for  a  side  path,  and  make  an  order  designating  the 
width  of  such  path  and  cause  the  lines  separating  the  path  from  the  road  to  be 
located  and  marked  by  stakes  or  posts,  placed  at  such  distances  apart  as  they 
shall  deem  proper.  After  said  paths  have  been  set  apart,  and  the  lines  separ- 
ating the  same  from  the  road  have  been  located  and  marked,  as  aforesaid,  the 
use  of  the  same  is  hereby  restricted  to  pedestrians  and  riders  of  bicycles  and 
other  vehicles  propelled  solely  by  the  power  of  the  rider. 

Expense  of  erecting  and  maintaining  such  path  may  be  charged  to  the  gen- 
eral county  fund,  the  general  road  fund,  and  the  district  fund  of  the  district  or 
districts  benefited. 

13.  [Use  of  highway  in  adjoining  county.]  The  boards  of  supervisors  of  any 
county  in  the  state  may  by  and  through  an  ordinance  duly  passed  permit  the 
use  of  any  of  its  public  highways  connecting  with  any  main  public  highway  of 
an  adjoining  county  by  the  board  of  supervisors  or  highway  commissioners  of 
such  adjoining  county,  for  the  purpose  of  constructing  and  maintaining  thereon 
a  highway  or  boulevard  serving  the  needs  of  residents  of  both  counties;  and 
the  board  of  supervisors  of  any  such  adjoining  county,  if  it  accepts  the  provi- 
sions of  the  ordinance  adopted  by  the  board  of  supervisors  of  the  county  grant- 
ing the  use,  shall  have  the  power  to  construct  and  maintain  any  such  highway 
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or  boulevard,  or  to  construct  or  maintain  such  bridge  or  bridges  on  such  high- 
way or  boulevard  as  it  may  deem  necessary,  or  to  macadamize,  pave,  curb  or 
gutter  such  highway  or  boulevard  in  such  manner  as  it  may  determine,  and  the 
cost  or  expense  thereof  shall  be  paid  out  of  the  general  fund  of  the  county 
treasury,  or  such  other  fund  as  the  board  of  supervisors  may  designate,  or 
which  shall  otherwise  be  provided,  of  the  county  to  which  the  use  is  granted. 
The  board  of  supervisors  of  any  counties  proceeding  under  the  provisions  of 
this  act  may  acquire  real  property  adjacent  to  such  public  highway  in  an 
adjoining  county  for  county  purposes,  and  may  expend  thereon  such  funds  as 
said  board  of  supervisors  shall  deem  necessary  for  county  purposes.  The  boards 
of  supervisors  of  any  counties  proceeding  under  the  provisions  of  this  act  may 
by  mutual  consent,  expressed  through  ordinances  of  the  respective  boards, 
retransfer  the  use,  control,  maintenance  and  jurisdiction  of  any  highway  or 
boulevard  constructed  under  the  provisions  hereof  to  the  county  originally 
granting  the  use. 

History:  Enactment  of  original  section  and  subsequent  amendment 
set  forth  In  preceding  section.  Above  amendment  approved  May  26, 
1917,  Stats,  and  Amdts.  1917,  p.  1208;  May  6,  1919,  Stats,  and  Amdts. 
1919,  p.  167.    In  effect  July  22,  1919. 

m 

§  2643a.  SUPERVISORS  TO  PROTECT  FROM  STORM- WATERS  AND 
FLOODS.  Whenever  any  public  road  or  highway  is  in  danger  of  being  dam- 
aged by  storm-waters  or  floods  on  the  same,  the  board  of  supervisors  shall 
adopt  such  measures  as  may  be  necessary  to  prevent  such  damage,  and  may, 
by  ordinance,  establish  a  district,  adopt  a  general  plan  of  protection  from  storm- 
waters  and  floods  therein,  and  may  cause  a  part  or  all  of  the  road-taxes  col- 
lected in  such  district  to  be  apportioned  to  a  fund  and  expended  for  such  pur- 
pose, and  they  may  also  apportion  to  such  fund  and  expend  for  such  purpose 
an  amount  not  exceeding  ten  per  centum  of  the  general  road  fund  of  the  county, 
or  they  may  at  the  time  of  levying  taxes  for  general  county  purposes 

Levy  a  special  tax  for  such  purpose,  not  exceeding  fifty  cents  on  each  one 
hundred  dollars  of  the  taxable  property  in  the  district  as  shown  by  the  last 
assessment-roll,  but  no  such  special  tax  shall  be  levied  upon  any  district  until 
the  proposition  to  levy  the  same  has  been  submitted  to  the  qualified  electors  of 
the  district  and  received  a  majority  of  all  the  legal  votes  cast  on  said  proposi- 
tion. 

History:     Enacted  March  3,  1903,  Stats,  and  Amdts.  1903,  p.  80. 

§  2644.  REPORT  OF  LABOR  ON  ROADS  MUST  ACCOMPANY  EXPENSE 
CLAIMS.  No  claim  for  labor  performed  in  any  road  district  shall  be  allowed 
by  the  board  of  supervisors  unless  the  same  be  accompanied  by  a  report  show- 
ing where  the  labor  was  performed,  the  nature  of  the  same,  and  the  number  of 
animals  and  the  kind  of  implements  used.  But  if  said  labor  shall  be  performed 
under  the  direction  of  a  foreman  or  timekeeper,  said  foreman's  or  timekeeper's 
report  shall  cover  all  work  performed  under  his  direction,  and  shall  be  sufficient 
to  warrant  the  payment  of  all  claims  for  labor  so  performed.  The  board  of 
supervisors  shall  have  power,  and  it  is  hereby  made  its  duty,  to  prescribe  rules 

80S 


9§  2045, 2646 


ROAD  COMMISSIONERS'  DUTIBS— SUPERVISORS. 


CPt.III,  TK.V1. 


and  blank  forms,  not  inconsistent  with  the  laws  of  this  state,  for  the  making 
of  the  reports  herein  required. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  9; 
amended  March  9,  1887,  Stats,  and  Amdts.  1886-7,  p.  78;  repealed  March 
31, 1891,  Stats,  and  Amdts.  1891,  p.  476.  Present  section  enacted  March 
31,  1897,  Stats,  and  Amdts.  1897,  p.  241. 


§  2645.  DUTIES  OF  ROAD  COMMISSIONERS.  Road  commissioners,  under 
the  direction  and  supervision  and  pursuant  to  orders  of  the  board  of  super- 
visors, must : 

1.  Take  charge  of  the  highways  within  their  respective  districts,  and  shall 
employ  all  men,  teams,  watering  carts,  and  all  help  necessary  to  do  the  work  in 
their  respective  districts  when  the  same  is  not  let  by  contract;  provided,  that 
no  road  commissioners  shall  be  interested,  directly  or  indirectly,  in  any  contract 
or  work  to  be  done  in  the  road  district  under  his  [their]  charge  and  controL 

2.  Keep  them  clear  from  obstructions,  and  in  good  repair,  and  destroy,  or 
cause  to  be  destroyed,  at  least  once  a  year,  all  thistles,  Mexican  cockleburs,  of 
any  kind,  and  all  noxious  weeds,  growing  or  being  on  any  portion  of  the  pub- 
lic highways  or  public  roads  in  their  respective  districts. 

* 

3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  when  neces- 
sary, keep  the  same  in  good  repair,  and  renew  them  when  destroyed. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp. 
9-10;  amended  March  19,  1889,  Stats,  and  Amdts.  1889,  pp.  339-340; 
March  31,  1891,  Stats,  and  Amdts.  1891,  pp.  476-477;  March  9,  1893, 
Stats,  and  Amdts.  1893,  p.  115. 


ROAD  COMMISSIONER. 

1.  Authority  of. 

2.  Petition  dismissed,  when. 

3,  4.  Remedy  for  injuries — Lies  against  whom. 

1.  Authority  of,  as  herein  defined,  is  not 
inconsistent  with  the  power  conferred  by 
section  4041  Political  Code  (subd.  4)  upon 
the  county  surveyor  as  to  supervision  and 
control  of  the  construction  of  public  works 
and  improvements.  The  duty  of  the  road 
overseer  is  general,  that  of  the  county 
supervisor  is  special. — McCarthy  v.  Board 
of  Supervisors,  15  Cal.  App.  581,  116  Pac. 
468. 

2.  Petition  dismissed,  when.  —  Petition 
for  writ  of  mandate  to  county  treasurer  to 
transfer  from  county  g-eneral  fund  to  par- 


ticular road  district  fund,  should  be  dis- 
missed where  it  fails  to  state  that  work 
done  and  money  expended  by  road  over- 
seer were  for  construction  of  bridges. — Pot- 
ter v.  Fowzer,  78  Cal.  493,  496,  21  Pac.  11*. 

3.  Remedy  for  Injnrlen  —  Lies  against 
whom. — As  duty  devolves  upon  road  com- 
missioners, under  supervision  of  board,  to 
keep  highways  In  repair,  the  remedy,  if 
any,  for  injuries  arising-  from  neglect 
therein  must  be  sought  either  against  road 
commissioners  or  board  personally. — Huff- 
man v.  San  Joaquin  County,  21  Cal.  426. 
427-430;  Crowell  v.  Sonoma  County,  26  CaL 
313-316. 

4.  DlMtlnffnlchedt  Doeg  v.  Cook,  12$  CaL 
213,  216,  77  Am.  St  Rep.  171,  68  Pac.  707. 


§  2646.  HIGHWAYS  IN  CHARGE  OF  SUPERVISORS.  Whenever  any  of 
the  highways  of  a  county  have  been  constructed  or  improved  under  the  provi- 
sions of  an  act  entitled  "An  act  providing  for  the  laying  out,  constructing, 
straightening,  improvement  and  repair  of  main  public  highways  in  any  county, 
providing  for  the  voting,  issuing  and  selling  of  county  bonds  and  the  acceptance 
of  donations  to  pay  for  such  work  and  improvements,  providing  for  a  highway 
commission  to  have  charge  of  such  work  and  improvements,  and  authorizing 
cities  and  towns  to  improve  the  portions  of  such  highways  within  their  corpo- 
rate limits  and  to  issue  and  sell  bonds  therefor,"  approved  March  19,  1907,  and 
all  acts  amendatory  thereof  or  supplementary  thereto,  the  board  of  supervisors 
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of  said  county  shall  have  the  charge  of  the  maintenance  and  repair  of  said  high- 
ways and  may  employ  a  superintendent  or  inspector  to  have  charge  of  the 
repairing  and  maintenance  of  all  of  said  roads  under  the  orders  and  direction 
of  said  board,  and  may  employ  such  workmen  and  purchase  such  materials, 
equipments,  tools  and  appliances  as  may  be  necessary  to  maintain  said  roads 
and  keep  them  in  repair,  the  cost  of  such  maintenance  and  repair  to  be  paid 
out  of  the  general  fund  of  the  county.  Nothing  herein  contained  shall  prevent 
the  board  from  having  any  such  work  or  repair  or  maintenance  done  by  con- 
tract under  the  provisions  of  section  two  thousand  six  hundred  forty-three,  if 
they  deem  it  advisable.  At  the  option  of  the  board  of  supervisors,  expressed 
by  resolution,  the  provisions  of  this  section  shall  apply  to  such  highways  of  the 
county  as  may  be  specified  in  such  resolution,  constructed  or  improved  under 
the  provisions  of  subdivision  ten  of  section  two  thousand  six  hundred  forty- 
three  of  the  Political  Code,  and  paid  for  out  of  the  general  fund  of  said  county. 

History:  Enacted  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  318; 
amended  April  16,  1917,  Stats,  and  Amdts.  1917,  p.  137.  In  effect 
July  27,  1917. 

§2647.  DUTIES  AND  POWERS  OF  SUPERVISORS  RESPECTING 
ROADS.  Whenever  any  right  of  way  for  a  public  highway  has  been  or  may 
hereafter  be  conveyed  to  a  county  without  consideration,  other  than  that  the 
said  county  shall  construct  and  maintain  a  highway  thereon  and  shall  construct 
road  fences  along  the  lines  thereof;  and  said  right  of  way  shall  have  been  or 
shall  hereafter  be  accepted  and  declared  by  the  board  of  supervisors  of  the 
county  a  public  highway,  the  said  board  may,  in  its  discretion,  provide  for  the 
building  of  road  fences  along  the  said  right  of  way,  at  any  time  within  five 
years  from  the  date  of  such  conveyance  to  the  county. 

The  cost  of  such  fences  may  be  charged  to  and  paid  from  the  general  county 
fund,  the  general  road  fund;  or  the  district  fund  of  the  district  or  districts 
benefited;  provided,  that  not  to  exceed  one-half  of  the  cost  of  any  fences  so 
constructed  shall  be  paid  from  the  general  county  fund. 

History:   Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  633. 

1.     General   county   fua-d— Cost  of  fence*  public   highways   out   of    the   general   fund, 

on    certain   public   hla-kways. — This   section  collected  from  all  parts  of  the  county,   in- 

authorizes  the  board  of  supervisors  to  pay  eluding    cities. — Johnson    v.    Williams,    153 

for    the   construction   of   fences   on   certain  Cal.  372,  95  Pac,  655. 

§  2648.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  118;  repealed  April  16,  1880,  Code  Amdts.  1880  (PoL 
C.  pt.),  p.  76. 

§2649.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  118;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  69;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 

§2660.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  119;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  69;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  6. 
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AETICLE  IV. 

HIGHWAY  TAXES. 

I  2651.  General  road  fund,  creation  of. 

S  2652.  Road  poll-tax. 

§  2653.  Property  highway-tax. 

fi  2654.  Assessment  and  collection  of  property  highway-tax. 

$  2655.  Taxes,  to  be  expended  in  districts. 

§  2656.  Road  funds ;  division  of  in  certain  events. 

5  2657.  [Repealed.] 

§2658.  [Repealed.] 

fi§  2659-2662.  [Repealed.] 

§2663.  [Repealed.] 

§2664.  [Repealed.] 

§  2651.  GENERAL  ROAD  FUND,  CREATION  OF.  The  board  of  super- 
visors may,  at  the  meeting  at  which  they  are  required  to  levy  the  property-tax 
for  road  purposes,  establish  a  general  road  fund  and  order  to  be  apportioned 
thereto  an  amount  not  exceeding  thirty-five  per  centum  of  the  aggregate  road- 
tax  collected  from  all  sources. 

[Application  of  moneys  in  the  fund.]  The  moneys  in  such  general  road  fund 
shall  be  applied  to  the  following  purposes  only:  First,  the  payment  of  the 
expense  of  general  county  road  improvements  in  which  the  inhabitants  of  all  of 
the  districts  within  the  county  are  interested ;  second,  the  assistance  of  weak 
and  impoverished  districts  in  keeping  roads  in  repair;  third,  the  payment  of 
such  demands  as  are  payable  by  law  out  of  the  general  road  fund;  provided, 
that  no  greater  proportion  of  such  general  road  fund  shall  be  used  or  expended 
in  any  road  district  than  the  amount  collected  in  such  road  district,  unless  the 
board  of  supervisors  shall  by  a  two-thirds  vote  of  all  its  members  authorize  the 
expenditure  therein  of  such*  greater  proportion,  and  the  said  board  shall  have 
no  power  to  create  a  debt  on  any  road  district  in  excess  of  the  estimated  amount 
of  receipts  from  said  district  for  the  current  year. 

[Re-apportionment  of  moneys.]  The  moneys  in  such  general  road  fund  at 
the  end  of  the  fiscal  year,  after  the  payment  of  all  warrants  drawn  on  such 
fund,  shall  be  re-apportioned  by  the  county  auditor  to  the  district  fund  of  the 
several  road  districts  in  which  it  was  collected. 

[Contracts,  etc.,  in  violation  of  provisions,  void.]  All  contracts,  authoriza- 
tions, allowances,  payments,  and  liabilities  to  pay,  made  or  attempted  to  be 
made  in  violation  of  this  act,  shall  be  absolutely  void,  and  shall  never  be  the 
foundation  or  basis  of  a  claim  against  the  treasury  of  such  county.  And  all 
officers  of  said  county  are  charged  with  notice  of  the  condition  of  the  treasury 
of  said  county,  and  the  extent  of  the  claims  against  the  same.  All  supervisors, 
and  any  officer  authorizing  or  aiding  to  authorize,  or  auditing  or  allowing  any 
claim  or  demand  upon  or  against  said  treasury,  or  any  fund  thereof,  in  viola- 
tion of  any  of  the  provisions  of  this  act,  shall  be  liable  in  person,  and  upon  their 

several  official  bonds,  to  the  person  or  persons  damaged  by  such  illegal  author- 
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ization  to  the  extent  of  his  loss  by  reason  of  the  non-payment  of  his  claim.  The 
treasury  paying  any  claim  authorized,  allowed,  or  audited  in  violation  of  this 
provision,  shall  be  liable  on  his  official  bond  to  refund  the  same  to  the  county 

treasury. 

History:  Original  section  enacted  March  12,  1872;  repealed  March 
30,  1874,  Code  Amdts.  1873-4,  p.  120;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.)i  p.  76.  Present  section  enacted  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  10;  amended  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  665. 

1.     Claim  for  rood*  sold  and  delivered  to  the   proviso   that  the   appropriation   should 

a  county  for  a  certain  road  distiict  therein,  not  be  in  excess   of  the  estimated  receipts 

which   district  had  no   funds  and  was  im-  of   the   current  year. — Schwartz  v.   Wilson, 

poverished,  is  properly  ordered  paid  out  of  75  Cal.  502-505,  17  Pao.  449. 
the  general  road  fund,  subject  however  to 

§  2652.  ROAD  POLL-TAX.  The  board  of  supervisors  may,  annually,  at  any 
regular  meeting  held  between  the  first  days  of  January  and  March  of  each  year, 
levy  on  each  male  person  over  twenty-one  and  under  fifty-five  years  of  age 
found  in  each  road  district  during  the  time  for  the  collection  of  road  poll-taxes 
for  that  year,  excepting  all  persons  who  were  honorably  discharged  from  serv- 
ice in  the  army  or  navy  of  the  United  States,  at  any  time  within  the  first  day  of 
April,  in  the  year  of  our  Lord  eighteen  hundred  and  sixty-one,  and  the  first 
day  of  September,  in  the  year  of  our  Lord  eighteen  hundred  and  sixty-five,  an 
annual  road  poll-tax  not  exceeding  three  dollars ;  and  from  every  such  person 
not  above  excepted,  in  a  road  district,  who  has  not  paid  the  same  in  some  other 
district,  must  be  collected  the  amount  of  road  poll-tax  so  levied. 

[How  collected.]  Said  road  poll-tax  shall  be  collected  by  the  county  assessor 
in  the  same  manner  that  state  poll-taxes  are  collected,  and  all  remedies  given 
by  law  for  the  collection  of  state  poll-taxes  shall  apply  to  and  be  in  force  for 
the  collection  of  road  poll-taxes.  Road  poll-tax  receipts,  in  blank,  signed,  and 
numbered  in  the  same  manner  that  other  poll-tax  receipts  are  signed  and  num- 
bered, shall  be  delivered  by  the  auditor  of  the  county  to  said  county  assessor 
on  or  before  the  first  Monday  of  March  of  each  year;  and  said  assessor  shall  be 
charged  with  the  amount  of  such  road  poll-tax  receipts  delivered  to  him,  and 
be  credited  with  those  returned,  and  shall  settle  with  the  auditor,  and  pay  over 
the  amounts  collected,  in  the  manner  provided  by  section  thirty-eight  hundred 
and  fifty-three  of  this  code. 

[Apportionment  of  proceeds.]    A  sum  not  exceeding  thirty-five  per  cent  of  all 

road  poll-taxes  so  collected  may  be  apportioned  to  the  general  road  fund,  and 

the  balance  shall  be  apportioned  to  the  several  districts  of  the  county  from 

which  said  road  poll-tax  was  collected. 

History:  Original  section  enacted  March  12,  1872;  repealed  March 
30.  1874,  Code  Amdts.  1873-4,  p.  120;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  G.  pt.),  p.  76.  Present  section  enacted  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  10;  amended  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  353;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  478. 

Editorial  Note:  Poll-tax  abolished  by  Initiative  and  amendment  to 
constitution  at  election  December  19/  1914.  Stats,  and  Amdts.  1916, 
p.  1923. 

As    to    wkat    petition    ■Mould    state.    Bet,  ante,  9  2645  and  note. 
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§2663.  PROPERTY  HIGHWAY-TAX.  The  board  of  supervisors  must, 
each  year,  at  the  meeting  at  which  they  are  required  to  levy  the  property-tax 
for  county  purposes,  estimate  the  probable  amount  of  property-tax  for  highway 
purposes  which  may  be  necessary  for  the  ensuing  year,  over  and  above  the  road- 
tax  and  must  regulate  and  fix  the  amount  of  property  highway-tax,  and  levy 
the  same  thereby ;  provided,  that  said  property-tax  for  highway  purposes  shall 
not  exceed  the  sum  of  forty  cents  upon  each  one  hundred  dollars  of  assessable 
property  in  any  one  year. 

History:  Original  section  enacted  March  12, 1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  120;  partially  repealed  by  Act  March 
29,  1878,  Stats.  1877-8.  p.  641;  amended  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  pp.  69-70;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  6.  Present  section  enacted  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  11. 

1.     Section  l»  not  in  conflict  with  »abdl-  An    to    what    petition    nhoald   state,  see, 

▼telon   10   of   section   2648    of   this    code. —      ante,   §  2645  and  note. 
Robinson  v.  Linscott,  12  Cal.  App.  429,  438, 
107  Pac.  708. 

See,  ante,  §  2648  and  note. 

§  2654.  ASSESSMENT  AND  COLLECTION  OF  PROPERTY  HIGHWAY- 
TAX.  The  annual  property-tax  for  road  purposes  must  be  levied  by  the  board 
of  supervisors  at  their  session  when  the  tax  is  by  them  levied  for  county  pur- 
poses. This  property  road-tax,  when  levied,  must  be  annually  assessed  and 
collected  by  the  same  officers  and  in  the  same  manner  as  other  state  and  comity 
taxes  are  levied,  assessed,  and  collected,  and  turned  over  to  the  county  treas- 
urer for  the  use  of  the  road  districts  from  which  it  is  respectively  collected. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  38;  repealed 
April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  76.  Present  section 
enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  11. 

1.     Compensation    not   Increased,   when.—  vlously    established    percentage   for   collec- 

Where  by  this  section  as  amended,  duty  of  tion  of  all  poll-taxes.— County  of  San  Luis 

collecting"    tax    was    transferred    to    county  Obispo  v.  Felts,  104  Cal.  60,  67,  37  Pac  780. 

assessor,  it  was  held  it  was  no  increase  in  See  In  re  Dodge,  136  CaL  612,  617,  67  Pac. 

his  compensation,  within  sense  of  constitu-  973. 
tion,  to  allow  him  for  these  collections  pre- 

§  2655.  TAXES  TO  BE  EXPENDED  IN  DISTRICTS.  All  property  road- 
tax  and  road  poll-tax  collected  in  each  road  district  shall  be  expended  for 
road  purposes  within  the  district  in  which  it  is  collected,  subject  to  the  provi- 
sions of  sections  two  thousand  six  hundred  and  fifty-one  and  two  thousand  six 
hundred  and  fifty-two. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  12. 

§2656.  ROAD  FUNDS,  DIVISION  OF  IN  CERTAIN  EVENTS.  Whenever 
any  territory  is  included  in  a  city,  or  incorporated  town,  or  city  and  county, 
either  at  the  original  incorporation  of  such  city,  incorporated  town  or  city  and 
county,  or  by  annexation  thereto  subsequently,  and  such  territory  shall  hare 
constituted  a  road  district,  or  a  part  of  a  road  district,  it  shall  be  the  duty  of 
the  county  board  of  supervisors,  as  soon  as  practicable  after  such  incorporation 
or  annexation,  to  ascertain  how  much  of  the  unexpended  moneys  in  the  general 
road  fund  or  of  the  highway  taxes  of  all  kinds  then  levied  and  in  the  course 
of  collection,  is  derived  from  property  situate  or  persons  residing  in  such  terri- 
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tory ;  and  they  shall  cause  the  amount  so  ascertained  to  be  paid  to  the  proper 
officers  of  such  city,  incorporated  town,  or  city  and  county,  as  soon  as  prac- 
ticable after  it  shall  have  come  into  the  general  road  fund.  The  sum  or  sums 
so  paid  over  to  such  city,  incorporated  town,  or  city  and  county,  shall  become 
part  of  the  general  fund  of  such  city,  incorporated  town,  or  city  and  county. 

[Repealing  clause.]     Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with 
provisions  of  this  act  are  hereby  repealed. 

[In  effect,  when.]    Sec.  3.  This  act  shall  take  effect  and  be  in  force  from 

and  after  its  passage. 

History:  No  section  of  this  number  originally,  present  section 
enacted  March  28,  1907,  Stats,  and  Amdts.  1907,  p.  153. 

§  2657.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  120;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  70;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2658.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  120;  repealed  April  16,  1880,  Code  Amdts.  1880  (PoL 
C  pt),  p.  76.  » 

§§  2659-2662.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  121;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  70;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§2663.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  71;  repealed  February  28,  1883,  Stats. 
and  Amdts.  1883,  p.  5. 

§2664.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  122;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  71;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5* 


ARTICLE  V. 

PERFOBMANCE  OF  HIGHWAY  LABOB  AND  COMMUTATION. 

|  267 L  Employers  responsible  for  road-taxes  assessed  against  employees. 
||  2672-2679.  [No  such  sections.] 
12680.  [Bepealed.] 

§2671.  EMPLOYERS  RESPONSIBLE  FOR  ROAD-TAXES  ASSESSED 
AGAINST  EMPLOYEES.  Corporations,  or  other  employers  of  persons  in  any 
road  district  subject  to  road-tax,  are  chargeable  for  the  road  poll-tax  assessed 
against  their  employees  to  the  extent  of  any  credit  in  their  hands  not  exceeding 
such  tax ;  provided,  the  road  overseer  shall  first  give  notice  to  such  employer,  or 
the  managing  agent  of  such  corporation,  and  from  the  time  of  such  notice,  the 
amount  of  any  credit  in  his  hands,  or  that  shall  thereafter  accrue  sufficient  to 
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satisfy  said  tax,  shall  be  paid  to  the  road-tax  collector,  whose  receipt  shall  be 
evidence  in  bar  of  the  prosecution  of  any  action  by  the  employee  against  the 
principal  for  the  recovery  of  the  same. 

History:    Enacted  February  28, 1883,  Stats,  and  Amdts.  1883,  p.  12. 

§§  2672-2679.     [No  such  sections.] 

§2680.     [Repealed.] 

History:    Enacted  March  12,  1872;  repealed  February  28, 1883,  Stats, 
and  Amdts.  1883,  p.  5. 


ARTICLE  VI. 

LAYING  OUT,  ALTERING  AND  DISCONTINUING  ROADS. 

S  2681.  Freeholders  may  petition  to  lay  out  road — Width  of  road. 

|  2682.  Petition.     [What  to  contain.] 

|  2683.  Bond. 

f  2684.  Viewers.  * 

§  2685.  Duties  of  viewers. 

§  2686.  Report  of  viewers. 

§  2687.  Viewers  and  surveyors,  how  paid. 

§  2688.  Proceedings  of  board  in  hearing  report. 

$  2689.  Effect  of  proceedings  on  approval  of  report — Damages. 

§  2690.  Limit  of  time  to  accept  award — Proceedings  to  procure  right  of  way. 

§  2691.  Payment  of  awards  and  expenses. 

§  2692.  Private  roads  for  canals,  how  opened. 

§  2693.  Record  of  transfer  of  right  of  way. 

§  2694.  Roads  crossing  railroads,  street  railroads,  canals,  and  ditches. 

§  2695.  Fences  to  be  removed,  how. 

§  2696.  Acquiring  land,  proceedings  for. 

§  2697.  Petition  to  abandon  highway. 

§  2698.  Same.    [Hearing  on  petition.] 

§§2699-2702.  [Repealed.] 

§2703.  [Repealed.] 

§  2704.  [Repealed.] 

§  2705.  [Repealed.] 

§§  2706-2708.  [Repealed.] 

§2709.  [Repealed.] 

§2710.  [Repealed.] 

§2681.  FREEHOLDERS  MAY  PETITION  TO  LAY  OUT  ROADS. 
WIDTH  OP  ROAD.  Any  ten  freeholders  who  will  be  accommodated  by  the 
proposed  road,  two  of  whom  must  be  residents  of  the  road  district  wherein  any 
part  of  the  proposed  road  is  situated,  and  who  are  taxable  therein  for  road 
purposes,  may  petition,  in  writing,  the  board  of  supervisors  to  alter  or  discon- 
tinue any  road,  or  to  lay  out  a  new  road  therein;  provided,  that  when  a  road 
is  petitioned  for  upon  the  dividing  line  between  two  counties,  the  same  course 
shall  be  pursued  as  in  other  cases,  except  that  a  copy  of  the  petition  shall  be 
presented  to  the  board  of  supervisors  of  each  county,  who  shall  appoint  viewers, 
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to  act  jointly,  and  report  to  their  respective  boards  the  action  of  such  view- 
ers; provided,  further,  that  all  such  roads  shall  be  at  least  forty  feet  wide. 

History:  Original  section  enacted  March  12,  1872;  amended  April 
16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  71;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  6.  Present  section  enacted  February 
28,  1883,  Stats,  and  Amdts.  1883,  p.  12;  amended  March  10,  1891,  Stats, 
and  Amdts.  1891,  p.  64. 

LAYING   OUT  ROAD— PETITION. 

1.  Acquiring  private  property  for  highway. 

2,3.  Description  of  road — But  single  line  of 
length  given. 

4.  Object  of   road  law  in  making  certain 

requirements. 

5.  Proceedings    for    highway — Are   not    to 

condemn  lands. 

6.  Same  —  Where     minimum     width     pre- 

scribed. 

7.  Two  petitioners  only  need  be  taxable  in 

district. 

8.  Written  consent  of  landowner  to  taking 

of  road. 

1.  Acquiring  private  property  for  high- 

wit  purposes  against  the  will  of  the  owner, 
the  authority  granted  to  a  board  or  tri- 
bunal must  be  strictly  pursued,  and  an 
order  purporting  to  open  a  road  in  such 
a  case  is  void  unless  the  requirements  of 
the  statute  have  been  substantially  com- 
plied with. — Graham  v.  Ballard,  167  Cal.  98, 
108,  106  Pac.  215. 

2.  Description  of  road— But  single  line 
of  length  given,  the  exact  location  of  the 
road  can  not  be  fixed  until  It  is  known 
whether  the  line  described  marks  the  center 
or  one  or  the  other  side  of  the  road.  In 
the  absence  of  anything  to  Indicate  a  con- 
trary Intention,  such  line  will  be  deemed  to. 
refer  to  the  center  line  of  the  road. — Gra- 
ham v.  Bailard,  157  Cal.  96,  100,  106  Pac.  215. 

3.  But  the  intention  to  have  the  line 
mark  the  side  of  the  road  may  appear, 
however,  from  other  parts  of  the  descrip- 
tion.— Graham  v.  Bailard,  157  Cal.  96,  101, 
106  Pac.  215. 


4.  Object  of  road  law  In  making  certain 
requirements  for  the  taking  of  property 
for  highway  purposes,  such  as  the  fixing  of 
the  amount  of  damages  to  be  awarded,  the 
setting  apart  of  the  same  in  the  treasury, 
the  authorization  of  the  condemnation  suit, 
etc.,  were  designed  to  safeguard  the  owner 
from  any  violation  of  his  constitutional 
rights,  and  substantial  compliance  with 
them  is  essential  to  a  valid  order  taking 
property.— Graham  v.  Bailard,  157  Cal.  96, 
104,  106  Pac.  215. 

Ck  Proceeding*  for  highway— -Are  not  to 
condemn  land. — By  them  no  one  can  be 
deprived  of  his  property  without  his  con- 
sent. It  is  exercise  of  legislative  power 
delegated  to  the  board,  though  procedure 
requires  also  action  of  quasi-judicial  char- 
acter.— Hill  v.  Board  of  Supervisors,  95 
Cal.  239,  241,  30  Pac.  885. 

6.  Same  — -  'Where   minimum   width   pre* 

scribed  by  statute,  it  is  permissive  to  de- 
scribe the  road  only  by  a  line  along  its 
length,  and  where  this  is  done  it  will  be 
deemed  to  be  a  road  of  the  minimum  width 
prescribed  by  statute  in  the  absence  of 
any  showing  to  the  contrary. — Graham  v. 
Bailard,  157  Cal.  96,  100,  106  Pac.  216. 

7.  Two  petitioners  only  need  be  taxable 
In  dlstrlet  for  road  purposes. — San  Luis 
Obispo  County  v.  Simas,  1  Cal.  App.  175, 
81  Pac.  972. 

8.  Written  consent  of  landowner  to  tak- 
ing of  road  of  a  certain  width  would 
probably  estop  him  and  his  successors  from 
alleging  any  invalidity  in  the  order  of  es- 
tablishing a  road  especially  after  the  road 
has  been  constructed.— Graham  v.  Bailard, 
157  Cal.  96,  104,  106  Pac.  215. 


§  2682.    PETITION.    [WHAT  TO  CONTAIN.]    The  petition  must  set  forth 

the  general  route  of  the  road  to  be  abandoned,  discontinued,  altered,  laid  out, 

or  constructed,  and  the  names  of  the  persons  over  whose  land  the  same  is  to 

run,  if  known,  and  if  not  known,  that  fact  must  be  stated. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  12;  amended  March  17, 
1887,  Stats,  and  Amdts.  1887,  p.  169;  April  6,  1891,  Stats,  and  Amdts. 
1891,  p.  609. 

ALLEGATIONS  IN  PETITION  FOR  ROAD. 

1.  Allegation — As  to  freeholders. 

2.  Same — As  to  width  of  road. 

3.  Same — That  petitioners  were  taxable. 

1.  Allegation— A«  to  freeholder*. — Under 
ttiis  section,  a  petition  for  construction  of 
public  road  need  not  allege  that  petitioners 
are    freeholders    of    road    district    wherein 


proposed  road  is  to  be  constructed  and  tax- 
able therein  for  road  purposes. — Humboldt 
County  v.  Dlnsmore,  75  Cal.  604,  606,  17 
Pac.  710. 


2.  Same — As  to  width  of  road. — Petition 
for  road  not  stating  width  must  be  con- 
strued to  be  petition  for  road  at  least  forty 
feet  wide. — Hill  v.  Board  of  Supervisors,  95 
Cal.  239,  242,  243,  30  Pac.  385. 
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S.     Same—That  petitioners  were  taxable. 

—Where  complaint  omitted  to  state  that 
petitioners  for  road  were  taxable  therein 
for  road  purposes,  but  petition  containing 
such  statement  was  part  of  complaint  held 


good  on  general  demurrer. — Tehama  County 
▼.  Bryan,  68  Cal.  57,  59,  8  Pac  673. 

Aa  to  two,  only, 'of  petitioners  see*  m 
taxable  In  district,  see,  ante,  I  2681,  not* 
par.  7. 


§  2683.  BOND.  The  petitioners  must  accompany  the  petition  with  a  good 
and  sufficient  bond,  to  be  approved  by  the  board  of  supervisors,  in  double  the 
amount  of  the  probable  cost  of  the  viewing  and  laying  out  or  altering  of  any 
road,  conditioned  that  the  bondsmen  will  pay  all  the  costs  of  viewing  and 

surveying  in  case  the  prayer  is  not  granted. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1888,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  13. 

therefrom. — County  of  Mariposa  ▼.  Knowlei, 
146  CaL  1,  2,  79  Pac  585. 


BOND  ON  PETITION  FOB  BOAD. 

1.  Afl  to  construction   of  section — As  not 

applicable  in  proceedings  for  abandon- 
ment. 

2.  Approval  of. 

3.  Same — Effect. 

4, 5.  Same — Sufficient  evidence  of  approval. 

6.  Erasures — Bond  not  insufficient. 

7.  Irregularities  in  form  of  bond. 
8, 9.  Justification  of  surety. 

10.  Must  comply  with  statute,  when. 

11.  Same — Omissions. 

12.  Must  refer  to  petition,  when. 

13.  Same — Inaccurate  reference  to  petition. 

1.  As  to  construction  of  section— As  not 
applicable  In  proceeding-*  for  abandonment. 

— The  bond  required  by  this  section  need 
not  accompany  petition  for  abandoning;  of 
road. — Keena  v.  Board  of  Supervisors,  89 
Cal.  11,  14,  26  Pac.  615. 

9.  Approval  of  bond  before  Justification 
of  sureties  is  mere  Irregularity  which 
could  not  affect  private  rights  of  property- 
owner. — Hill  y.  Board  of  Supervisors,  95 
Cal.  239,  242,  SO  Pac.  285. 

3.  Same  — -  Effect. — The  approval  of  a 
bond  In  instance  cited  was  equivalent  to 
declaration  that  sum  named,  though  only 
for  one  hundred  dollars,  was  double  amount 
of  probable  cost. — County  of  Sutter  v.  Tis- 
dale,  136  Cal.  474,  478,  69  Pac.  141. 

4.  Same— Sufficient  evidence  of  approval 
of  bond  required  under  this  section  appears 
where,  although  petition  is  marked  filed  a 
few  days  before  date  of  bond,  order  of 
board  directed  that  bond  be  filed  and  that 
petition  be  acted  upon  by  appointment  of 
viewers. — Hill  v.  Board  of  Supervisors,  95 
Cal.  239-240,  80  Pac.  885. 

6.  Order  of  board  recognizing  petition 
and  bond  as  being  such  as  are  required  by 
law  and  ordering  viewers  to  be  appointed, 
is  sufficient  evidence  of  an  approval  of 
bond. — Humboldt  County  v.  Dinsmore,  75 
Cal.  604,  607,  17  Pac.  710;  Hopkins  v. 
Contra  Costa  County,  106  Cal.  566-571,  89 
Pac.   933. 

6.  Em*ure— Bond  not  Insufficient  because 
words   "jointly  and  severally"  were   erased 


7.  Irregularity  in  form  of  bond  can  not 

be  raised  in  condemnation  action,  as  the 
order  of  the  board  of  supervisors  directing- 
the  district  attorney  to  bring  the  action  is 
conclusive  In  this  particular. — County  of 
Santa  Barbara  v.  Yates,  IS  CaL  App.  44, 
46,  108  Pac  726. 

8.  Justification  of  surety. — Validity  of 
proceedings  can  not  be  made  to  depend 
upon  correctness  of  judgment  of  board  as 
to  whether  justification  of  surety  waa  in 
accordance  with  statute. — Hill  v.  Board  of 
Supervisors,  95  Cal.  289-248,  30  Pac.  385; 
Hopkins  v.  Contra  Costa  County,  106  CaL 
666,  671,  39  Pac.  938. 

9.  Fact  that  bond  accompanying  petition 
was  defective  and  signers  did  not  justify 
as  required  by  law,  does  not  deprive  board 
of  jurisdiction  to  appoint  viewers  and  to 
order  road  laid  out  and  opened. — Hopkins 
y.  Contra  Costa  County,  106  Cal.  566,  570,  3r 
Pac.  983. 

10.  Must  comply  with  statute,  when*— A 

bond  in  substantial  compliance  with  statute 
is  as  necessary  to  vest  board  with  juris- 
diction  to  act  as  is  petition  in  substantial 
compliance  with  statute.  This  was  direct 
attack  by  writ  of  review. — Geary  v.  Board 
of  Supervisors,  107  CaL  530,  533,  40  Pac. 
800. 

11.  Same  —  Omissions. — The  question  of 
sufficiency  of  bond  which  omits  conditions 
required  by  this  section  can  not  be  raised  in 
collateral  attack. — County  of  Madera  ▼. 
Raymond  Granite  Co.,  189  Cal.  128.  130,  72 
Pac.   915. 

12.  Must  refer  to  petition,  when*— The 
bond  must  in  some  way  refer  to  petition 
upon  which  proceedings  are  inaugurated; 
otherwise  it  is  void  as  one  to  support  peti- 
tion. In  this  case  bond  referred  to  petition 
signed  by  Jas.  F.  Wilson  and  others,  but 
Wilson  was  not  a  signer  of  petition  here 
involved.  This  was  direct  attack  by  writ 
of  review. — Geary  v.  Board  of  Supervisors. 
107  Cal.  530,  533,  534,  40  Pac  800. 

13.  Same—- Inaccurate  reference  to  peti- 
tion as  describing  lands  of  defendant 
whereas  it  included  land  of  petitioner,  did. 
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not  render  bond  objectionable,   identity   of      Mariposa  v.  Knowlea,  146  Cal.  1,  3,  79  Pac 
petition  being  sufficiently  clear. — County  of       525. 

§  2884.  VIEWERS.  Upon  filing  such  petition  and  bond,  the  board  of  super- 
visors, may,  if  they  deem  it  advisable,  appoint  three  viewers,  one  of  whom 
must  be  a  surveyor,  to  view  and  survey  any  proposed  alteration  of  an  old  or 
opening  of  a  new  road,  and  submit  to  the  board  an  estimate  of  the  change, 
alteration,  or  opening,  including  the  purchase  of  the  right  of  way,  and  their 
views  of  the  necessity  thereof. 

History:     Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.     Present  section  enacted   * 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  13;  amended  March  10, 
1891,  Stats,  and  Amdts.  1891,  p.  65;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  100. 

1.    Preevmptfcm       on       appointment      of  freeholders  of   district   taxable   therein   for 

viewers. — In     the     absence     of     affirmative  road  purposes,  that  one  of  viewers  Is  sur- 

proof  to  contrary,  it  will  be  presumed  in  veyor,   and    that   all   viewers   are    disinter- 

support    of    an    order    appointing    viewers  ested  citizens  of  county  and  not  petitioners. 

that    board   determined    fact    that    petition  — Humboldt    County   v.    Dinsmore,    76    CaL 

was  presented  and  signed  by  at  least  ten  604,  607,  17  Pac  710. 

§  2685.  DUTIES  OF  VIEWERS.  The  road  viewers  must  be  disinterested 
citizens  of  the  county,  but  not  petitioners.  They  must  be  sworn  to  discharge 
their  duties  faithfully,  must  view  and  lay  out  the  proposed  alterations  or  new 
road  over  the  most  practicable  route,  and  in  the  performance  of  this  duty  they 
shall  be  required  to  make  jthe  proposed  alterations  or  new  road  over  the  same 
lands  mentioned  in  the  petition,  but  shall  not  be  confined  to  any  particular 
route  indicated  therein.  The  viewers  must  notify  the  resident  owner  or  agent 
of  the  owner  of  the  land  over  which  it  passes  of  the  proposed  route.  A  majority 
number  of  the  viewers,  providing  one  shall  be  a  surveyor,  shall  be  competent 
to  act  in  all  matters  pertaining  to  their  duties  mentioned  in  this  chapter. 

[Direction  of  board  on  appointing.]    The  board  of  supervisors,  in  making  the 

order  appointing  viewers,  may,  in  their  discretion,  direct  said  viewers  to  first 

view  the  proposed  road,  and  if,  in  the  opinion  of  the  viewers,  the  road  is 

impracticable,  the  said  viewers  shall  discontinue  further  proceedings  in  the 

matter,  and  report  accordingly. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
20,  1874,  Code  Amdts.  1873-4,  p.  122;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  71;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1888,  p.  5.  Present  section  enacted  February  28, 1883,  Stats,  and  Amdts. 
1888,  p.  13;  amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  169. 

1.    Notice    of    voaeVvlewers    of    proposed      County    v.    Dinsmore,   75    Cal.    604,    608,    17 
route   need  not  be    in    writing;. — Humboldt      Pac.  710. 

§  2686.  REPORT  OP  VIEWERS.  When  the  view  and  survey  of  the  pro- 
posed alteration  or  new  road  is  completed,  the  viewers  must  report  to  the  board 
of  supervisors: 

1.  The  course,  termini,  length,  and  probable  cost  of  construction  of  the 
proposed  road. 

2.  The  estimate  of  damage  to  the  owner  of  any  land  over  which  it  is  proposed 
to  run  the  road. 

3.  The  names  of  landowners  who  consent  to  give  the  right  of  way,  and  their 
written  consent  thereto. 
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4.  The  names  of  landowners  who  do  not  consent,  and  the  amount  of  damage 
claimed  by  each ;  provided,  that  when  there  are  non-resident  landowners,  and 
no  agent  upon  the  land  upon  whom  notice  can  be  served,  such  non-resident 
landowners  shall  be  considered  as  non-consenting  landowners  unless  their 
written  consent  shall  have  been  obtained. 

5.  Such  other  facts  bearing  upon  the  subject  of  importance  to  be  known  by 
the  board  of  supervisors. 

6.  They  may  also,  in  their  discretion,  or  by  order  of  the  board  of  supervisors, 

report  upon  the  feasibility  and  cost  of  any  other  route  than  the  one  petitioned 

for  which  would  subserve  the  same  purposes;  and  also  report  as  to  the  necessity 

of  a  greater  or  the  practicability  of  a  less  width  of  road  than  petitioned  for. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1878-4,  p.  123;  repealed  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  76;  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  Present  section  enacted  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  13. 


ROAD-VIEWERS— REPORT  AND  AWARD. 

1.  Are  not  required  or  supposed  to  adjudicate 

title. 

2.  Award  of  lump  sum  sufficient. 

3.  Necessity  for  road — Report  need  not  show. 

1.  Arc  not  required  or  supposed  to  ad- 
judicate title  to  the  property.  They  have 
only  to  report  in  good  faith  the  apparent 
ownership;  and  where  all  of  the  owners 
had  actual  knowledge  of  the  proceedings,  a 
mistake  of  the  viewers  in  naming  the  own- 
ers in  crediting:  ownership  of  property  to 
one,  of  which  others  owned  a  part,  is  im- 
material, and  a  mere  Irregularity,  which 
can  not  be  taken  advantage  of  in  subse- 
quent   condemnation    proceedings    wherein 


the  court  determines  the  title. — Sacramento 
County  v.  Olann,  14  Cal.  App.  780,  IIS  Pac 
360. 


2.  Award    of   lamp    ioh    rafleleat. — The 

report  of  viewers  need  not  draw  distinction 
between  value  of  property  taken  and  dam- 
age resulting  to  owner  for  the  taking.— 
Monterey  County  v.  Cushing,  83  CaL  507,  514, 
23  Pac.  700. 

3.  Necessity   for  road— Report  need  **t 

•how. — The  report  of  viewers  need  not  con- 
tain statement  that  they  had  ascertained 
necessity  for  road,  or  that  same  should  be 
opened.  Such  omission  did  not  deprive 
board  of  supervisors  of  power  to  adjudicate 
in  the  premises. — Humboldt  County  v.  Dint- 
more,  76  Cal.  604,  608,  17  Pac.  710. 


§2687.    VIEWERS  AND  SURVEYORS,  HOW  PAID.    The  viewers  must  be 

paid  not  to  exceed  three  dollars  each  per  day  for  their  services  out  of  the  road 

fund  of  the  district  through  which  the  road  passes,  and  the  surveyor  shall 

receive  a  per  diem  not  to  exceed  ten  dollars  for  the  time  occupied  in  running 

out  and  mapping  the  road,  and  making  the  plat  and  field  notes,  which  must  be 

filed  before  he  receives  his  compensation. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  123;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  71;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883, 
p.  5.  Present  section  enacted  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  14. 

* 

§  2688.  PROCEEDINGS  OF  BOARD  IN  HEARING  REPORT.  The  board 
of  supervisors  at  the  next  meeting  after  the  filing  of  the  report  or  at  the  time 
when  the  report  is  filed  (if  then  in  session),  must  fix  a  day  for  hearing  the 
same ;  and  must  give  notice  to  such  non-consenting  landowners  of  the  time  and 
place  of  such  hearing,  by  publication,  for  at  least  two  successive  weeks  before 
such  hearing[,]  in  a  newspaper,  to  be  designated  by  the  board,  published  in  the 
county ;  but  if  there  be  no  newspaper  published  in  the  county,  then  by  posting 
notices,  one  at  a  conspicuous  place  on  the  land,  and  one  at  the  court-house,  at 
least  two  weeks  before  such  hearing. 
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[Notice  to  contain  what.]  Said  notice  shall  intelligibly  describe  the  road 
to  be  abandoned,  discontinued,  altered,  laid  out,  or  constructed,  and  the  lands 
over  which  the  same  is  to  run,  and  the  names  of  the  owners  of  such  land  when 
known,  and  if  not  known,  that  fact  must  be  stated. 

[Hearing — Awarding  damages.]    The  board  must,  on  the  day  fixed  for  the 

hearing,  or  to  which  it  may  be  postponed  or  continued,  hear  the  evidence 

offered  by  parties  interested  for  or  against  the  proposed  alterations  or  new  road) 

and  must  ascertain  and  by  order  declare  the  amount  of  damage  awarded  to 

each  non-consenting  land6wner  over  whose  land  they  shall  order  the  road  to  be 

opened,  whether  known  or  unknown,  and  declare  the  report  of  the  viewers 

to  be  approved  or  rejected,  in  whole  or  in  part. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  123;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  72;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883, 
p.  5.  Present  section  enacted  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  14;  amended  April  6,  1891,  Stats,  and  Amdts.  1891,  p.  509. 

HEAEING  REPORT. 

1.  As  to  the  notice  of  hearing. 

2,  3.  Determination  of  the  board  is  final. 

4, 5.  Same — Order  approving  report  of  view- 
ers. 

6.  Liberal  indulgence  in  favor  of  these  rec- 

ords. 

7.  No  award  on  vacation  of  road. 

8.  Survey  need  not  appear. 

9.  Waiver  of  notice,  when. 

1.  As  to  the  notice  of  hearts*  provided 
for  is  required  only  where  viewers  are 
necessary, .  and  it  is  proposed  to  alter  or 
modify  an  existing  highway  or  open  a  new 
one  and  not  where  the  object  is  merely 
abandonment  or  discontinuance  thereof.— 
Swift  v.  Board  of  Supervisors,  16  Cal.  App. 
74,   116  Pac.   317. 


2.  Determination    of    the    board    la 

upon  subject  of  petition  and  can  not  be 
questioned  in  collateral  attack  upon  ground 
that  It  was  not  authorised  by  evidence. 
Certain  preliminary  steps  are  to  be  taken 
before  an  action  for  condemnation,  but  in 
such  action  determination  of  board  is  to  be 
regarded  as  final  judgment. — Levee  Dist. 
v.  Farmer,  101  Cal.  178,  181,  28  L.  R.  A  888, 
35  Pac.  569;  County  of  Sutter  v.  Tisdale, 
136  Cal.  474,  477,  69  Pac.  141;  San  Luis 
Obispo  County  v.  Simas,  1  Cal.  App.  175, 
81   Pac.   972. 

3.  Highway  being  demanded,  its  loca- 
tion and  extent  are  questions  referred  by 
legislature  to  board  of  supervisors,  and 
where  board  proceeds  in  accordance  with 
law  and  acquires  jurisdiction  to  determine 
those  questions,  its  jurisdiction  is  exclu- 
sive and  its  determination  is  not  subject 
to  collateral  attack,  or  to  review  by  courts. 
— County  of  San  Mateo  v.  Coburn,  130  Cal. 
631,  635,  93  Pac.  78,  621. 


4.  Same— Order  of  board  approving 
port  of  viewer*  can  not  be  collaterally  at- 
tacked on  ground  that  it  was  made  upon 
insufficient  evidence. — Humboldt  County  v. 
Dinsmore,  76  CaL  604,  609,  17  Pac.  710; 
County  of  Siskiyou  v.  Gamlich,  110  Cal.  94, 
98,  42  Pac.  468. 

5.  Erroneous  decision  of  board  is  beyond 
reach  of  writ  of  review,  where  It  has  ac- 
quired jurisdiction  to  hear  and  determine 
questions  relating  to  report  of  viewers,  and 
report  appears  to  be  regular  and  valid  on 
its  face,  and  only  question  raised  is  whether 
or  not  report  is  true. — Johnston  v.  Board 
of  Supervisors,  104  Cal.  390,  393,  37  Pac. 
1046. 

O.  Liberal  Indulgence*  In  favor  of  these 
records  must  be  made  by  courts;  for  while 
it  must  appear  that  statute  has  been  sub- 
stantially complied  with,  records  seem 
nearly  always  imperfect. — Hill  v.  Board  of 
Supervisors,  95  Cal.  239,  243,  244,  30  Pac 
386. 

7.  No  award  on  vacation  of  road. — Rights 
of  abutting  owners  upon  public  road  not 
such  property  as  must  be  paid  for  upon 
vacation  of  said  road. — Levee  Dist.  v. 
Farmer,  101  Cal.  178,  181,  187,  23  L.  R.  A. 
388,  35  Pac.  569. 

8.  Survey  need  not  appear  upon  records 
of  board  of  supervisors. — Humboldt  County 
v.  Dinsmore,  75  Cal.  604,  608,  17  Pac.  710. 

9.  Waiver  of  notice,  when. — Where  rec- 
ord shows  that  all  of  parties  to  appeal 
appeared  at  time  and  place  fixed  by  board 
for  hearing  report  and  participated  therein, 
fact  that  no  notice  was  given  to  non- 
consenting  landowners  loses  its  significance. 
This  was  a  waiver  of  notice. — Kimball  v. 
Board  of  Supervisors,  46  Cal.  19,  23;  San 
Luis  Obispo  County  v.  Simas,  1  Cal.  App. 
175,  81  Pac.  972. 


§2689.    EFFECT   OF    PROCEEDINGS    ON   APPROVAL    OF    REPORT. 
DAMAGES.    If  the  board  approve  the  report,  and  there  are  no  non-consenting 
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landowners,  the  road  must  by  order  be  declared  a  public  highway,  and  the  same 
opened  to  the  public.  The  board,  upon  making  each  and  every  order  establish- 
ing the  location  or  alteration  of  any  road  or  highway,  shall  order  the  amount 
of  damages  sustained  by  each  and  every  person  owning  or  claiming  lands,  or 
any  improvements  thereon  or  affected  thereby,  as  finally  fixed  and  assessed  by 
them,  to  be  set  apart  in  the  treasury  out  of  the  proper  fund,  to  be  paid  to  the 
proper  owner  or  claimant  if  known,  and  to  be  kept  for  proper  claimant  or 
owner  if  unknown,  and  to  be  paid  to  him  or  her  upon  showing  or  establishing 
their  right  or  title  to  such  lands  or  improvements ;  provided,  that  any  person 
interested  in  said  road  may  place  in  the  treasury  the  whole  or  any  part  of  the 
amount  necessary  to  meet  the  demands  made  upon  such  fund  by  said  orders 
of  the  board.  Any  moneys  so  set  apart  as  herein  provided  for,  shall  be  returned 
to  the  person  from  whom  or  the  fund  from  which  it  was  taken  or  set  apart,  if 
not  paid  to  or  accepted  by  the  proper  owner  or  claimant.  If  the  awards  are  all 
accepted,  the  road  must  be  declared  a  public  highway,  and  be  opened  as  before 

provided. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  14; 
amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  170. 

APPROVAL  OF  REPORT— EFFECT. 

1.  ' 'Located' ' — As  applied  to  a  road. 

2.  Deposit  of  award. 


1.     "Located"— -As  applied  to  a  road  is  of 

uncertain  significance.  It  may  refer  to  the 
fixing:  of  the  line  which  the  road  is  to  oc- 
cupy, or  to  the  actual  construction  of  the 
road  upon  the  ground.  But  as  used  in  this 
section  it  plainly  refers  to  proceeding;  de- 
signed to  fix  the  line  of  the  highway  at  a 
time  prior  to  its  actual  construction  and 
opening. — Schwarting  v.  Carpenter,  157  CaL 
432,   485,   108   Pac.   818. 


3.  Deposit  of  award. — Where  damages 
awarded  by  viewers  were  deposited  if 
treasury  by  petitioner  as  party  Interested 
in  private  road,  under  provisions  of  this 
section,  and  were  kept  separate  from 
county  moneys,  it  was  all  that  was  re- 
quired. The  provision  requiring  damages 
to  be  set  apart  in  treasury  out  of  proper 
fund  applies  only  to  county  moneys,  and 
not  to  moneys  paid  by  private  party  under 
proviso. — County  of  Mariposa  v.  Knowles, 
146  Cal.  1,  2,  79  Pac.  585. 


§  2690.  LIMIT  OF  TIME  TO  ACCEPT  AWARD.  PROCEEDINGS  TO 
PROCURE  RIOHT  OF  WAY.  If  any  award  of  damages  is  not  accepted  within 
ten  days  of  the  date  of  the  award,  it  shall  be  deemed  as  rejected  by  the  land- 
owners. The  board  must  by  order  direct  proceedings  to  procure  the  right  of 
way  to  be  instituted  by  the  district  attorney  of  the  county,  under  and  as  pro- 
vided in  title  seven,  part  three,  of  the  Code  of  Civil  Procedure,  against  all  non- 
accepting  landowners,  and  when  thereunder  the  right  of  way  is  procured  the 
road  must  be  declared  a  public  highway,  and  opened  as  herein  provided.  In 
such  suit  no  informality  in  the  proceedings  of  the  board  shall  vitiate  said  suit, 
but  the  said  order  of  the  board  directing  the  district  attorney  to  bring  suit 
shall  be  conclusive  proof  of  the  regularity  thereof;  and  the  said  suit  shall  be 
determined  by  the  court  or  jury  in  accordance  with  the  rights  of  the  respective 
parties,  as  shown  in  court  independent  of  said  proceedings  before  said  board. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  14; 
amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  170. 


ACCEPTANCE  OF  AWABD— CONDEMNA- 
TION. 

1.  Award  of  damages. 

2.  Constitutionality  sustained. 

3.  Finding  sufficient,  when* 


4.  Jurisdiction  of  board — To  determine  snifi* 

ciency  of  preliminary  steps. 

5.  Same — To  order  condemnation. 

6.  Order — What  to  contain. 

7.  Same — Directing  district  attorney  to  bring 

suit. 
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8.  PuceedC*?g8  to  condemn  land  for  private 

road  may  be  in  name  of  county. 

9.  Same — Determination  by  board  conclusive. 

10.  Same — Evidence  excluded. 

11.  Same — Intermediate    orders    not    review- 

able. 

12.  Same — Mere  irregularities  of  board  can 

not  be  considered. 

13.  Same — Prayer  for  new  road  and  abandon- 

ment of  old. 

14.  Same — Prima   facie   case   established   by 

what. 

15.  Same — Writ  of  review. 

1.  Award  of  damages  should  have  pre- 
ceded or  accompanied  the  taking:. — Johnson 
v.  Alameda  County,  14  Cal.  106,  107. 

2.  Constitutionality  sustained. — The  nec- 
essary result  of  proceeding's  before  board 
was  not  to  take  away  private  property 
without  due  process  of  law,  and  all  statute 
does  in  effect  is  to  establish  rule  of  evi- 
dence for  this  particular  proceeding,  leav- 
ing; property-owner  to  his  appropriate  rem- 
edy of  direct  attack  on  action  of  board 
before  order  is  made  declaring:  land  taken 
"a  public  highway  and  open"  as  by  law 
provided. — Los  Angeles  County  v.  San  Jose 
Li.  &  W.  Co.,  ?6  Cal.  98,  94,  30  Pac.   969. 

8.  Findings  sufficient  where  they  show 
that  "the  public  interests  demand  and  re- 
quire" that  road  be  established,  and  dam- 
ages are  also  found  with  sufficient  partic- 
ularity,   and    no    defect    appears    in    any 

^t1^.?1  ^™at!t •  ~i*«e   C^i-nty   V"    AUman'    ,  ■*•  »°*  reviewable  in  the  action  authorized 
r,-.    .•«    .-«    •«  **       »«»  #  to  ^e  brought  under  this  section.     The  leg- 

islative   direction    is    to    disregard    orders 


7.  Same— Directing  district  attorney  to 
bring  salt  is  conclusive  as  to  regularity  as 
to  form  of  bond  presented  with  petition.— 
County  of  Santa  Barbara  v.  Yates,  IS  Cal. 
App.   44,  46,  108   Pac.  726. 

8.  Proceedings  to  condemn  land  for  pur- 
poses of  a  "private  road"  may  be  brought 
in  name  of  county. — Monterey  County  v. 
Cushing,  83  Cal.  507,  611,  23  Pac.  700;  Lake 
County  v.  AUman,  102  Cal.  432,  433,  36  Pac. 
767. 

V.     Same   — -    Determination    by    board    Is 

eonclnslve,  and  not  subject  to  collateral 
attack,  In  an  action  to  condemn  land  for 
public  use,  as  to  public  necessity  of  road 
between  two  designated  points  and  as  to  its 
route,  and  as  to  report  of  viewers. — Levee 
District,  v.  Farmer,  101  Cal.  178,  181,  28 
L.  R.  A.  388,  35  Pac.  569;  County  of  Sutter 
v.  Tlsdale,  136  Cal.  474,  477,  69  Pac.  141. 

As  to  conclusiveness  of  determination  of 
board  as  to  necessity  of  road,  etc.,  see, 
ante,  9  2688  and  note  pars.  2-6. 

10.  Same  — -  Evidence  excluded. — Under 
rule  laid  down  in  this  section  the  failure  of 
viewers  to  report  upon  cost  of  route  pro- 
posed, form  of  bond,  form  of  notice,  form 
of  report  of  viewers,  manner  of  viewers' 
performance  of  duty,  became  Immaterial, 
and  evidence  In  reference  thereto,  as  well 
as  evidence  offered  for  purpose  of  showing 
variance  of  route  reported  from  route  pro- 
posed, was  properly  excluded  by  court. — 
County  of  Sutter  v.  Tisdale,  186  Cal.  474, 
478,   69  Pac  141. 

11.  Same— Intermediate   orders   of  board 


102  CaL  432,  483,  86  Pac.  767. 

4.  Jurisdiction  of  board— To  determine 
sufficiency  of  preliminary  steps  necessary 
In  order  to  condemn  property  of  non-con- 
senting landowners  is  vested  solely  in'  the 
board  of  supervisors,  and  no  informality  in 
those  proceedings  shall  vitiate  any  con- 
demnation suit  brought  by  order  of  the 
board.— County  of  Santa  Barbara  v.  Yates, 
13  Cal.  App.  44,  46,  108  Pac.  726. 

Ck  Same  — To  order  condemnation  pro- 
ceedings is  conclusively  established  by 
final  decision  upon  writ  of  review,  upon 
petition  of  persons  whose  lands  are  con- 
demned, establishing  such  Jurisdiction.— 
— Glenn  County  v.  Johnston,  129  CaL  404, 
406,  62  Pac.  66. 

6.  Order— Wast  to  contain. — The  section 
does  not  make  board  judge  of  the  question 
as  to  who  are  proper  parties  to  the  action, 
or  require  it  to  determine  what  persons 
are  to  be  joined  as  defendants.  All  that 
Is  essential  is,  that  it  give  sanction  to 
commencement  of  suit.  We  think  an  order 
which  merely  stated  in  general  terms  that 
suit  should  be  brought  against  non-con- 
senting landowners  would  be  sufficient. 
Designation  by  name  might  be  proper,  but 
not  essential.  A  mistake  in  name  is  not 
of  vital  importance  provided  it  can  be 
gathered  from  proceedings  what  interest 
was  to  be  acquired. — Monterey  County  v. 
Cushing,  83  CaL  507,  613,  23  Pac.  700. 


made  between  filing  of  petition  and  order 
to  district  attorney. — County  of  Sutter  v. 
Tisdale,  136  CaL  476,  478,  69  Pac.  141;  San 
Luis  Obispo  County  v.  Simas,  1  CaL  App. 
175,  81  Pac.  972. 

12.  Same  — Mere  Irregularities  of  board 
not  considered  upon  an  appeal  from  the 
judgment  in  condemnation  suit.  —  Glenn 
County  v.  Johnston,  129  Cal.  404,  406,  62 
Pac.  66. 

18.  Same  —  Prayer  for  new  road  and 
abandonment  of  old.— The  sufficiency  and 
admissibility  in  evidence  of  petition  was 
not  affected  by  fact  that  in  addition  to  ask- 
ing for  new  road,  it  also  asked  that  old 
road  be  abandoned. — County  of  Sutter  v. 
Tisdale,  136  Cal.  474,  478,  69  Pac.  141. 

14.  Same— Prima  fade  case  was  estab- 
lished by  introduction  in  evidence  of  peti- 
tion, bond,  record  showing  appointment  of 
viewers,  viewers'  report  and  its  approval, 
assessment  of  damages,  order  setting  that 
amount  apart  as  required  by  law  with  proof 
of  its  being  so  set  apart  for  length  of  time 
required  by  law  before  commencement  of 
suit,  and  its  non-acceptance  by  defendants. 
— County  of  Sutter  v.  Tisdale,  136  CaL  474, 
476,  69  Pac.  141. 

15.  Same— Writ  of  review  does  not  lie  to 
review  proceedings  of  board  of  supervisors 
in     matter     of    opening    road    and    fixing 
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amount  of  damages  to  be  awarded.  The  condemnation  proceedings. — Inyo  Develop- 
remedy  is  to  refuse  to  accept  the  sum  ment  Co.  v.  Board  of  Supervisors  of  Inyo 
awarded,  which  will  compel  the  bringing  of       County,  16  Cal.  App.  387,  114  Pac  1006. 

§  2691.  PAYMENT  OF  AWARDS  AND  EXPENSES.  All  awards  by  agree- 
ment,  ascertained  by  the  board  or  the  proper  court,  and  all  expenses  of  viewing, 
laying  out,  or  altering  any  road,  must  be  paid  out  of  the  road  fund  of  the 
district,  except  that  which  may  be  paid  by  interested  parties  on  the  order  of 
the  board  of  supervisors,  and  except  also  that  whenever  it  appears  to  the  board 
of  supervisors  that  any  road  district  would  be  unreasonably  burdened  by  the 
payment  of  such  awards  and  expenses,  the  board  of  supervisors,  by  a  two-thirds 
vote,  may  cause  a  portion  of  such  awards  and  expenses  to  be  paid  from  the 
general  road  fund ; 

[Limit  of  expenses  paid  out  of  general  fund— Road  in  two  districts.]  Pro- 
vided, however,  that  not  to  exceed  ten  per  cent  of  the  general  road  fund  shall 
be  devoted  to  such  purposes  in  any  one  fiscal  year.  If  the  road  lies  in  more 
than  one  district,  the  supervisors  must  proportionately  divide  the  awards  and 
other  costs  between  said  districts ;  provided,  however,  that  when  money  is  paid 
out  by  any  interested  person  the  same  may  be  given  to  the  credit  of  either 
fund,  at  the  discretion  of  the  board. 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  15; 
amended  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  170;  February  27, 
1893,  Stats,  and  Amdts.  1893,  p.  53. 

§  2692.  PRIVATE  ROADS  FOR  CANALS,  HOW  OPENED.  Private  or 
by-roads  or  private  ways  for  an  irrigation,  seepage  or  drainage  canal  may  be 
opened,  laid  out,  or  altered  for  the  convenience  of  one  or  more  residents  or 
freeholders  of  any  road  district  in  the  same  manner  as  public  roads  are  opened, 
laid  out,  or  altered,  except  that  only  one  petitioner  shall  be  necessary,  who 
must  be  either  a  resident  or  freeholder  in  said  road  district ;  and  the  board  of 
supervisors  may  for  like  cause  order  the  same  to  be  viewed,  opened,  laid  out, 
or  altered,  the  person  for  whose  benefit  said  road  or  private  way  for  an  irriga- 
tion, seepage  or  drainage  canal  is  required  paying  the  damages  awarded  to 
landowners,  and  keeping  the  same  in  repair; 

'[Bond.]  provided,  that  the  petitioners  must  accompany  the  petition  with 
the  bond  mentioned  in  section  two  thousand  six  hundred  eighty-three,  condi- 
tioned as  provided  in  said  section,  and  with  a  further  condition  that  the  bonds- 
men will  pay  to  the  person  over  whose  land  said  road  or  private  way  for  an 
irrigation,  seepage  or  drainage  canal  is  sought  to  be  opened,  his  necessary  costs 
and  disbursements  in  contesting  the  opening  of  such  road  or  private  way  for 
an  irrigation,  seepage  or  drainage  canal,  in  case  the  petition  be  not  granted, 
and  the  road  or  private  way  for  a  canal  finally  not  opened ;  provided,  that  all 
private  roads  laid  out,  under  the  provisions  of  this  act,  shall  be  upon  section 
or  half  section  lines  wherever  practicable ;  provided,  further,  that  any  private 
way  for  an  irrigation,  seepage  or  drainage  canal  shall  follow  as  nearly  as 
possible  the  line  of  natural  watercourses,  but  where  this  is  not  practicable,  it 
shall  follow  as  nearly  as  practicable  section  or  half  section  lines. 

History:  Enactment  approved  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  15;  amendment  approved  April  22,  1913,  Stats,  and  Amdts. 
1913,  p.  62;  April  18,  1919,  Stats,  and  Amdts.  1919,  p.  117.  In  effect 
July  22,  1919. 
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PRIVATE  ROADS— FOB  CANALS. 

1.  "Private  road" — Unknown  to  common  law. 

2.  Right  of  eminent  domain. 

3.  Valid  bond  necessary,  when. 

As  to  proper  party  plaintiff  In  proceed- 
!■*"•  to  condemm  private  road,  see,  ant©, 
I  2690  and  note. 

1.  "Private  road"— Unknown  to  common 
I«w. — All  "roads"  are  public  The  legisla- 
ture has  no  power  to  lay  out  and  establish 
"private  roads"  in  sense  that  they  are  to 
be  private  property  of  particular  Individ- 
uals, or  that  they  are  what  are  denomi- 
nated "private  ways"  at  common  law. — 
Sherman  v.  Buick,  32  CaL  241,  262,  91 
Am.  Dec.  577;  Monterey  County  v.  Cushing, 
83  Cal.  507,  511,  23  Pac.  700;  Hartley  v. 
Vermillion,  141  Cal.  339,  348,  74  Pac.  987. 


2.  Right  of  eminent  domain.  —  Even 
though  principal  use  may  be  private  one 
for  petitioner,  the  right  of  eminent  domain 
may  be  exercised  and  road  opened  to  pub- 
lic, as  in  this  instance  public  would  derive 
benefit  in  procuring  products  of  petitioner 
and  in  going  to  his  place. — Los  Angeles 
County  v.  Reyes,  3  Cal.  Unrep.  775,  32  Pac. 
233. 

8.     Valid     bond      neeessary,     when. — The 

failure  of  bond  to  contain  conditions  as 
provided  by  this  section  rendered  It  void. 
A  valid  bond  was  necessary  to  give  board 
jurisdiction,  and  filing  of  an  amended  bond 
at  very  late  stage  in  proceedings  could  not 
validate  them.  This  was  direct  attack  by 
writ  of  review. — Geary  v.  Board  of  Super- 
visors, 107  Cal.  580,  534,  40  Pac.  800. 


§  2693.  RECORD  OF  TRANSFER  OF,  RIGHT  OF  WAT.  In  all  cases 
where  consent  to  use  the  right  of  way  for  a  highway  is  voluntarily  given/ 
purchased,  or  condemned,  and  paid  for,  either  an  instrument  in  writing,  con- 
veying the  right  of  way  and  incidents  thereto,  signed  and  acknowledged  by 
the  party  making  it,  or  a  certified  copy  of  the  decree  of  the  court  condemning 
the  same,  must  be  made  and  filed  and  recorded  in  the  office  of  the  recorder 
of  the  county,  in  which  the  land  so  conveyed  or  condemned  must  be  particularly 

described.. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  15. 


§2694.  ROADS  CROSSING  RAILROADS,  STREET  RAILROADS, 
CANALS,  AND  DITCHES.  Whenever  the  general  route  of  the  road  to  be 
abandoned,  altered,  laid  out  or  constructed  is  shown  by  the  petition  provided 
for  by  section  two  thousand  six  hundred  eighty-two  of  this  code  to  cross  the 
track  or  right  of  way  of  any  railroad  or  street  railroad,  the  county  clerk  of 
the  county  wherein  said  petition  is  filed  shall  immediately  upon  the  appoint- 
ment of  viewers  by  the  board  of  supervisors  transmit  to  the  railroad  commis- 
sion a  certified  copy  of  the  petition  and  of  the  order  appointing  viewers.  Said 
commission  shall  thereupon  fix  a  day  for  the  hearing  of  said  petition,  and  shall 
give  notice  thereof  to  said  viewers,  to  the  district  attorney  and  clerk  of  the 
board  of  supervisors  of  the  county  wherein  said  petition  is  filed,  and  to  the 
resident  owner  or  agent  of  the  owner  of  the  land  over  which  the  proposed  road 
is  to  run,  and  said  hearing  shall  be  held  at  the  rooms  of  the  board  of  supervisors 
of  said  county. 

[Manner  of  crossing  tracks.]  At  said  hearing  the  said  commission  shall 
hear  the  evidence  offered  as  to  the  crossing  of  said  track  or  right  of  way  by 
said  proposed  road,  and  shall  thereupon  determine  whether  said  proposed  road 
shall,  if  constructed,  be  constructed  across  said  track  at  grade  or  otherwise, 
and  shall  determine  and  prescribe  the  manner,  including  the  particular  point 
of  crossing,  and  the  terms  of  installation,  operation  and  maintenance,  use  and 
protection  of  said  crossing.  The  said  conclusions  of  said  commission  shall 
thereupon  be  reported  to  the  board  of  supervisors,  and  in  its  order  fixing  a  day 
for  hearing  the  viewers'  report,  the  said  board  shall  include  therein  an  order 
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fixing  a  day  for  hearing  said  conclusions  which  shall  be  the  same  day  fixed 
for  hearing  the  said  viewers'  report.  Notice  of  said  hearing  shall  be  given  in 
the  manner  and  for  the  time  prescribed  by  section  two  thousand  six  hundred 
eighty-eight  of  this  code,  and,  in  addition  to  said  notice,  the  county  clerk 
shall  notify  said  commission  of  the  time  and  place  of  said  hearing,  and  at  said 
hearing  the  board  of  supervisors  shall  first  proceed  to  the  consideration  of 
said  conclusions  of  said  commission,  and  if  the  same  be  rejected,  no  further 
proceedings  shall  be  had  in  said  matter.  If  the  same  be  approved,  said  board 
shall  proceed  in  the  manner  provided  by  law  to  act  upon  said  viewers'  report. 
The  board  shall  have  no  power  to  change  or  modify  said  conclusions  except 
by  and  with  the  consent  of  said  commission. 

[Canals  or  ditches.]  Whenever  highways  are  laid  out  to  cross  canals  or 
ditches,  on  public  lands,  the  owners  or  corporations  using  the  same  must,  at 
their  own  expense,  so  prepare  their  canals  or  ditches  that  the  public  highway 
may  cross  the  same  without  danger  or  delay ; 

[Damages.]  And  when  the  right  of  way  for  a  public  highway  is  obtained 
through  the  judgment  of  any  court  over  any  railroad,  canal  or  ditch,  no 
damages  must  be  awarded  for  the  simple  right  to  cross  the  same. 

History:  Enactment  approved  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  15;  amendment  approved  January  2,  1912,  State,  and  Amdte. 
1911  (Extraordinary  session),  p.  138. 

§  2695.  FENCES  TO  BE  REMOVED,  HOW.  When  the  alteration  of  an 
old  or  the  opening  of  a  new  road  makes  it  necessary  to  remove  fences  on  land 
given,  purchased,  or  condemned,  by  order  of  a  court  for  road  or  highway  pur- 
poses, notice  to  remove  the  fences  must  be  given  by  the  road  overseer  to  the 
owner,  his  occupant  or  agent,  or  by  posting  the  same  on  the  fence;  and  if 
the  same  is  not  done  within  ten  days  thereafter,  or  commenced  and  prosecuted 
with  due  diligence,  the  road  overseer  may  cause  it  to  be  carefully  removed  at 
the  expense  of  the  owner,  and  recover  of  him  the  cost  of  such  removal,  and  the 
fence  material  may  be  sold  to  satisfy  the  judgment. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdte.  1883,  p.  15. 

ENCROACHING  FENCES.  section  and  other  by  section   2734,  post» 

1.  In    case    of    encroachments  —  Before   and      Smith  v.  Talbot,  77  Cal.  16.  18,  18  Pac.  79S. 

after  highway  laid  out.  &     Same— Only  remedy  for  road  eveneer 

2.  Same— Only  remedy  for  road  overseer.  t0    w™***    in    case    of    an    encroachment, 

placed  by  owner  of  land  on  highway  before 
1.     In     cases     of    encroachments— Before       lt   lB    lald   ollt    ls    that   prescribed   by  this 
and  after  kla-kways  are  laid,  the  law  makes       section. — Smith    v.    Talbot,    77    Cal.   1«,   18. 
distinction  and  provides  different  remedies       jg  pac#  795^ 
for  their  removal;  one  as  provided  by  this 

§  2696.  ACQUIRING  LAND,  PROCEEDINGS  FOR.  "Whenever  it  shall 
become  necessary  to  acquire  land  in  order  to  raise  the  banks  along  any 
stream  [s]  or  remove  obstructions  therefrom,  or  widen,  change,  deepen  or 
straighten  their  channels  for  the  purpose  of  protecting  any  public  road  or  high- 
way, or  to  construct  flumes,  ditches  or  canals,  or  make  other  improvements  for 
the  purpose  of  carrying  off  storm-waters  or  floods  to  a  place  of  safety,  tho 
board  must,  by  order,  direct  proceedings  to  procure  land  necessary  for  such 

purpose  to  be  instituted  by  the  district  attorney  of  the  county,  in  the  name  of 
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the  county,  under  and  as  provided  in  title  seven  of  part  three  of  the  Code 

of  Civil  Procedure. 

History:.  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886*7,  p.  150; 
amended  March  3,  1903,  Stats,  and  Amdts.  1903,  p.  79. 

§  2697.  PETITION  TO  ABANDON  HIGHWAY.  Any  ten  freeholders,  two 
of  whom  must  be  residents  of  the  road  district  in  which  some  part  of  the  prop- 
erty affected  is  situated,  and  who  are  taxable  therein  for  road  purposes,  may 
petition  the  board  of  supervisors  in  writing  to  vacate,  discontinue,  abandon 
and  abolish  any  public  highway,  road,  street,  avenue,  alley,  lane  or  place,  or 
any  part  of  any  such  road,  street,  avenue,  alley,  lane  or  place. 

History:  Formerly  there  was  no  such  section;  enactment  approved 
June  9,  1916,  Stats,  and  Amdts.  1915,  p.  1333;  amendment  approved 
March  23,  1917,  Stats,  and  Amdts.  1917,  p.  24.    In  effect  July  27,  1917. 

§  2898.    SAME.    [HEARING  ON  PETITION.]    Upon  filing  such  petition, 

the  board  of  supervisors  must  by  order,  fix  a  day  for  hearing  the  same  and 

give  notice  to  all  freeholders  in  said  road  district  of  the.  time  and  place  fixed 

for  the  hearing  of  said  petition,  by  publication  in  some  newspaper  published  in 

the  county,  to  be  designated  in  said  order  by  the  board  of  supervisors,  for  at 

least  two  successive  weeks  prior  to  the  day  fixed  for  said  hearing.    A  similar 

notice  shall  also  be  posted  conspicuously  along  the  line  of  the  proposed  vacation. 

The  board  of  supervisors  must  on  the  day  fixed  for  the  hearing,  or  on  the  day 

to  which  such  hearing  may  be  postponed  or  continued,  hear  the  evidence 

offered  by  any  party  interested  and  if  it  shall  appear  from  all  the  evidence 

submitted  that  any  highway,  road,  street,  avenue,  alley,  lane  or  place  described 

in  the  petition  or  any  part  thereof  is  unnecessary  for. present  or  prospective 

public  use,  the  board  of  supervisors  may  thereupon  make  its  order  vacating, 

discontinuing,  abandoning  or  abolishing  such  highway,  road,  street,  avenue. 

alley,  lane  or  place  or  such  part  thereof  as  may  be  found  to  be  unnecessary  for 

present  or  prospective  public  use  and  the  public  easement  theretofore  existing 

shall  thereupon  cease  and  determine  and  the  title  to  the  land  previously  subject 

thereto  shall  revert  to  the  respective  owners  thereof  free  from  such  public 

easement.    A  certified  copy  of  said  order  attested  by  the  clerk  under  the  seal 

of  said  board  of  supervisors  must  be  recorded  in  the  office  of  the  recorder  of 

said  county. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  123;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  72;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  Enactment  of  present  section  approved  June  9,  1915,  Stats, 
and  Amdts.  1915,  p.  1333.    In  effect  August  8,  1915. 

§§  2699-2702.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  February  28, 1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§  2703.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  16/  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  72;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 
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§2704.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  124;  repealed  April  16,  1880,  Code  Amdts.  1880  (PoL 
C.  pt.),  P.  76. 

§  2705.     [Repealed.] 

History:  Enacted  March  12, 1872;  repealed  February  28, 1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§§  2706-2708.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  124;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  72;  repealed  February  28,  18*83,  Stats,  and  Amdts.  1883,  p.  5. 

§2709.     [Repealed.] 

History:  Enacted  March  12, 1872;  repealed  February  28, 1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§2710.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  73;  repealed  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  5. 


ARTICLE  Vn. 

EBECTION  AND  MAINTENANCE  OF  BEIDGES. 

I  2711.    Bridges,  how  maintained,  and  by  whom. 

|  2712.    When  aid  may  be  given  by  county  for  bridge. 

f  2712 [a].  When  aid  may  be  given  by  county  for  bridge. 

|  2713.    Construction  and  repair  of  bridges  to  be  let  out  by  contract. 

S  2714.    Maintenance  of  bridges  of  adjoining  districts. 

|  2715.    When  supervisors  must  repair  bridge. 

§  2716.    Semi-annual  meetings  for  highway  and  bridge  purposes. 

§§  2717-2723.     [No  such  sections.] 

||  2724-2730.     [Repealed.] 

§  2711.  BRIDGES,  HOW  MAINTAINED,  AND  BT  WHOM.  All  public 
bridges,  not  otherwise  specially  provided  for,  are  maintained  by  the  road  dis- 
trict in  which  they  are  situate,  the  districts  which  they  unite,  and  the  county 
at  large,  in  the  same  manner  as  highways,  and  under  the  management  and 
control  of  the  road  overseer  and  the  board  of  supervisors,  the  expense  of  con- 
structing, maintaining,  and  repairing  the  same  being  primarily  payable  out  of 
the  road  fund  of  the  district  in  the  hands  of  the  county  treasurer,  and  from 

road-taxes. 

History:  Original  section  enacted  March  12, 1872;  amended  April  16, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  73;  repealed  February  28,  1883, 
Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  16. 

§2712.    WHEN   AID   MAY   BE   GIVEN  BT   COUNTY  FOR   BRIDGE. 

Whenever  it  appears  to  the  board  of  supervisors  that  any  road  district  is  or 
would  be  unreasonably  burdened  by  the  expense  of  constructing,  or  by  the 
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§  27J.2[a] 


maintenance  and  repairs  of  any  road,  bridge,  or  tunnel  connecting  or  forming 

a  part  of  a  road,  or  the  purchase  of  toll-roads,  they  may,  in  their  discretion, 

cause  a  portion  of  the  aggregate  cost  or  expense  to  be  paid  out  of  the  general 

road  fund  of  the  county,  or  by  vote  of  the  majority  of  the  board  of  supervisors, 

said  board  may,  in  their  discretion,  order  a  portion  of  the  cost  of  construction 

and  repairs  of  bridges  and  tunnels  connecting  or  forming  a  part  of  a  road,  or 

a  portion  of  the  cost  of  the  purchase  of  toll-roads,  or  cost  of  material  for  road 

construction  to  be  paid  out  of  the  county  general  fund,  as  well  as  the  general 

road  fund ;  provided,  however,  said  board  shall  not  take  any  money  out  of  the 

county  general  fund  for  cost  of  material  for  road  construction  except  by 

unanimous  vote  of  the  board  of  supervisors. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1888,  Stats,  and  Amdts.  1883,  p.  6;  present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  16;  amended  March  15, 
1887,  Stats,  and  Amdts.  1887,  p.  115;  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  599;  February  12,  1903,  Stats,  and  Amdts.  1903,  pp.  18-19; 
amended  March  13,  1900,  Stats,  and  Amdts.  1909,  p.  355;  March  22, 
1911,  Stats,  and  Amdts.  1911,  p.  429.    In  effect  immediately. 

Amendment  of  May  1,  1911,  is  given  below  as  S  2712[a]. 


AID  FOB  BEIDGES. 

1.  General  county  fund — Repair  of  bridges. 

2.  Same — Same — Issue   of   bonds   under   sec- 

tion 4088,  post. 

3.  Petition  for  writ  of  mandate — Held  defec- 

tive, when. 

1.  General    county    fond    — -    Repair    of 

bridges. — The  board  of  supervisors  is  au- 
thorised under  the  provisions  of  this  sec- 
tion to  use  money  from  the  general  fund 
of  the  county,  collected  from  all  parts  of 
the  county,  including*  cities,  for  the  repair 
of  public  bridges. — Johnson  v.  Williams, 
IBS  Cal.  371,  96  Pac  656. 

2.  Same  —  Same  —  lime    of   bonds   under 
section  4088,  pout. — Where   the  proceedings 


of  the  board  of  supervisors  show  that  the 
issuance  of  county  bonds  under  the  author- 
ity of  section  4088  Political  Code,  for  the 
repair  of  bridges  was  ordered  and  insti- 
tuted by  unanimous  consent,  such  action 
will  be  taken  as  the  determination  of  the 
board  to  resort  to  the  general  fund  for  the 
purpose  indicated. — Johnson  v.  Williams, 
158  Cal.  372,  96  Pac,  655. 

a.  Petition  for  writ  of  mandate— Held 
defective,  when,  brought  to  compel  trans- 
fer from  general  county  fund  to  particular 
road  district  fund  for  payment  for  work 
done  and  money  expended,  it  does  not  con- 
tain an  allegation  that  work  was  done  and 
money  expended  for  purposes  mentioned  in 
this  section. — Potter  v.  Fowser,  78  CaL  493, 
496,  21  Pac.  118. 


§2712[a].    WHEN  AID  MAY  BE  GIVEN  BY  COUNTY  FOE  BRIDGE. 

Whenever  it  appears  to  the  board  of  supervisors  that  any  road  district  is  or 
would  be  unreasonably  burdened  by  the  expense  of  constructing,  or  by  the 
maintenance  and  repairs  of  any  road,  bridge  or  tunnel  connecting  or  forming 
a  part  of  a  road,  or  the  purchase  of  toll-roads,  they  may,  in  their  discretion, 
cause  a  portion  of  the  aggregate  cost  or  expense  to  be  paid  out  of  the  general 
road  fund  of  the  county,  or  by  a  vote  of  the  majority  of  the  board  of  super- 
visors, said  board  may,  in  their  discretion,  order  a  portion  of  the  cost  of  con- 
struction and  repairs  of  bridges  and  tunnels  connecting  or  forming  a  part  of 
a  road,  or  a  portion  of  the  cost  of  the  purchase  of  toll-roads,  or  cost  of  material 
for  road  construction  to  be  paid  out  of  the  county  general  fund,  as  well  as 
the  general  road  fund ;  provided,  however,  that  said  board  shall  not  take  any 
money  out  of  the  county  general  fund  for  cost  of  material  for  road  construc- 
tion, except  by  unanimous  vote  of  the  board  of  supervisors;  and  provided, 
further,  that  the  said  board  may,  in  their  discretion,  by  a  four-fifths  vote,  pay, 
or  cause  to  be  paid,  out  of  the  county  general  fund  or  the  general  road  fund,  or 
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both  or  either,  the  whole  or  a  portion  of  the  cost  required  to  construct,  build, 
reconstruct,  rebuild,  or  repair  any  and  all  bridges  or  roads  in  the  county,  or 
both,  destroyed  or  damaged  by  storms,  floods  or  other  calamities. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5;  new  section  enacted  Febru- 
ary 23,  1883,  Stats,  and  Amdts.  1883,  p.  16;  amended  March  15,  1887, 
Stats,  and  Amdts.  1887,  p.  115;  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  599;  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  18;  March 
13,  1909,  Stats,  and  Amdts.  1909,  p.  355;  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1464.     In  effect  immediately. 

Amendment  of  March  22,  1911,  is  given  above  as  $  2712. 

§  2713.  CONSTRUCTION  AND  REPAIR  OF  BRIDGES  TO  BE  LET  OUT 
BY  CONTRACT.  No  bridge,  the  cost  of  construction  or  repair  of  which  will 
exceed  the  sum  of  five  hundred  dollars,  must  be  constructed  or  repaired  except 
on  the  order  of  the  board  of  supervisors.  When  ordered  to  be  constructed  or 
repaired,  the  contract  therefor  may,  in  their  discretion,  be  let  out,  and  if  let, 
it  must  be  after  reasonable  notice  given  by  the  board  of  supervisors,  by  publi- 
cation at  least  once  a  week  for  two  weeks  in  a  county  newspaper;  and  if  no 
paper  is  published  in  said  county,  then  by  three  posted  notices,  one  at  the 
courthouse,  one  at  the  point  to  be  bridged,  and  one  at  some  other  neighboring 
place  in  the  county.  All  bids  shall  be  sealed ;  they  shall  be  opened  at  the  time 
specified  in  the  notice,  and  the  contract  awarded  to  the  lowest  responsible 
bidder.  The  board  may,  however,  reject  any  and  all  bids.  The  contract  and 
bond  for  its  performance  must  be  entered  into  and  approved  by  the  board  of 
supervisors;  except,  however,  in  cases  of  great  emergency,  by  the  unanimous 
consent  of  the  whole  board  they  may  proceed  at  once  to  replace  or  repair  any 
and  all  structures  of  whatever  nature,  without  notice.  Bridges  crossing  the 
line  between  counties  must  be  constructed  by  the  counties  into  which  such 
bridges  reach,  and  each  of  the  counties  into  which  any  such  bridge  reaches 
shall  pay  such  portion  of  the  cost  of  such  bridge  as  shall  have  been  previously 
agreed  upon  by  the  boards  of  supervisors  of  said  counties ;  provided,  that  where 
such  bridge  or  bridges,  crossing  the  line  between  counties  shall  reach  within 
the  limits  of  an  incorporated  town,  or  city,  or  city  and  county,  the  provisions 
of  this  section  shall  apply. 

[In  counties  with  charter.]  Whenever  any  county  has  adopted  a  county 
charter  under  article  eleven,  section  seven  and  one-half,  of  the  constitution  of 
the  state  of  California,  providing  for  the  appointment  of  a  road  commissioner 
as  a  county  officer,  and  the  organization  of  a  permanent  road  department  for 
the  construction  and  maintenance  of  highways  and  bridges,  the  board  of  super- 
visors of  such  county  shall  have  charge  of  construction,  maintenance  and  repair 
of  all  highways  and  employ  an  engineer  as  road  commissioner  to  have  charge 
of  the  construction  and  the  repairing  and  maintenance  of  all  roads  in  such 
county,  under  the  orders  and  direction  of  said  board,  and  may  employ  such 
workmen  and  purchase  such  materials,  equipment,  tools  and  appliances  as  may 
be  necessary  to  construct  and  maintain  said  roads  and  to  keep  them  in  repair, 
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the  cost  of  such  construction,  maintenance  and  repair  to  be  paid  out  of  the 

county  road  funds  or  the  general  fund  of  the  county,  as  provided  for  by  the  law. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  16;  amended  March  22, 
1907,  Stats,  and  Amdts.  1907,  p.  851,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  153;  May  5,  1919,  Stats,  and  Amdts.  1919,  p.  162.  In  effect  July  22, 
1919. 

1.     Cost  of  bridges  croaata*  lime  between  nary  in  Its  terms  and  no  provision  has  been 

counties,  is  not  required  by   statute   to   be  cited    which    limits   authority    of    board    of 

entirely  borne   by  such   counties,   or  when  supervisors,    either    in    extent   or   mode    in 

constructed    ownership    shall   be    vested    in  which  It  is  to  be  exercised. — Croley  v.  Call- 

them.    The  purpose  of  statute  is  to  provide  fornia  Pao.  R.  Co.,  184  CaL  657,  561,  66  Pac. 

facilities    for    travel    and    intercourse    be-  860. 
tween   different  parts   of   state.     It  Is  pie- 

§2714.    MAINTENANCE   OF   BRIDGES   OF   ADJOINING   DISTRICTS. 

If  the  road  overseer  of  one  district,  after  five  days'  notice  from  the  overseer  of 
an  adjoining  district  to  aid  in  the  repair  of  a  bridge  in  which  each  are  inter- 
ested, fails  so  to  aid,  the  one  giving  notice  may  make  the  necessary  repairs,  and 
must  be  allowed  a  pro  rata  compensation  therefor  by  the  board  of  supervisors 
out  of  the  road  fund  of  the  defaulting  district.  Bridges  crossing  the  line  or 
lines  between  cities  or  towns  and  road  districts,  or  between  cities  or  towns,  may 
be  constructed  and  maintained  by  the  cities  or  towns  and  from  the  road  fund 
of  the  road  district  or  by  the  cities  or  towns  into  which  such  bridges  extend. 
Any  such  bridge  may  be  constructed  by  contract  let  as  provided  by  law  by 
either  city  or  town  or  by  the  county  into  which  such  bridge  extends  or  wherein 
such  bridge  is  located,  and  any  such  city,  town  or  county  may  contribute 
toward  the  cost  and  expense  of  the  construction  or  maintenance  of  such  bridge 
by  the  appropriation  for  such  purpose  of  any  funds  in  the  treasury  of  such 
city,  town  or  county  not  otherwise  appropriated,  upon  such  terms  and  condi- 
tions as  may  be  prescribed  by  ordinance  or  resolution  of  the  governing  body 
of  such  city,  town  or  county  aiding  in  the  construction  or  maintenance  of  such 
bridge ;  provided,  that  if  the  proportion  to  be  paid  by  any  such  city,  town  or 
county  can  not  be  otherwise  determined,  the  cost  of  construction  or  mainte- 
nance of  any  such  bridge  shall  be  borne  equally  by  the  city  or  town  and  from 
the  road  fund  of  the  road  district  or  by  the  cities  or  towns  into  which  such 
bridge  extends.  The  proceeds  of  any  bonds  heretofore  or  hereafter  authorized 
by  the  voters  of  any  such  city,  town  or  county  for  the  acquisition,  construction 
or  completion  of  any  such  bridge,  or  any  portion  thereof,  may  be  expended  or 
contributed  as  herein  provided. 

History:  Original  section,  providing  who  might  repair  bridge  when 
one  overseer  failed  to  act,  enacted  March  12,  1872;  amended  March  30, 
1874,  Code  Amdts.  1873-4,  p.  126;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  74;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  Present  section  enacted  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  17;  amended  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  94.    In  effect  Immediately. 

§  2715.  WHEN  SUPERVISORS  MUST  REPAIR  BRIDGE.  Tf  the  overseer 
of  any  road  district,  chargeable  with  the  repair  of  a  bridge,  fails  to  make  the 
needed  repairs,  after  being  informed  that  a  bridge  is  impassable  or  unsafe,  and 
is  requested  to  make  the  same  by  two  or  more  freeholders  of  the  district  in 
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which  it  is  situate,  or  the  two  districts  which  it  unites,  the  freeholders  may* 
represent  the  facts  to  the  board  of  supervisors,  who,  upon  being  satisfied  'that 
the  bridge  is  unsafe,  must  cause  the  same  to  be  repaired,  and  must  pay  therefor 
from  the  funds  of  the  district  chargeable  therewith,  or,  if  deemed  necessary, 
from  the  general  road  fund. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  17. 

§2716.  SEMI-ANNUAL  MEETINGS  FOB  HIGHWAY  AND  BRIDGE 
PURPOSES.  The  supervisors  may  appoint,  semi-annually,  a  special  meeting, 
at  which  the  road  overseers,  on  days  set  apart  for  their  respective  districts, 
must  be  present ;  and  at  such  special  meetings  so  appointed  the  supervisors  must 
hear  highway  and  bridge  reports  and  complaints  from  officers  and  citizens; 
after  which  such  orders  must  be  made  and  such  action  had  regarding  the  same 
as  the  public  welfare  demands. 

History:    Enacted  February  28,  1888,  Stats,  and  Amdts.  1883,  p.  17. 

§§  2717-2723.     [No  such  sections.] 
§§  2724-2726.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  126;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  74;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§§2727,  2728.     [Repealed.] 

History:  Enacted  March  12, 1872;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5. 

§  2729.     [Repealed.] 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  127;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  75;  repealed  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  5. 

§  2730.     [Repealed.] 

History:  Enacted  March  12, 1872;  repealed  February  28,  1883,  Stats, 
and  Amdts.  1883,  p.  5* 
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ARTICLE  Vm. 

OBSTBUCTIONS  AND  INJURIES  TO  HIGHWAY& 

I  2731.  Removal  of  encroachments. 

|  2732.  Notice  to  remove  encroachments. 

|  2733.  Penalty  for  neglect. 

§  2734.  If  encroachment  denied,  action  for  nuisance. 

§  2735.  If  encroachment  not  denied,  how  removed. 

§  2736.  Penalty  for  leaving  open  gates  or  riding  off  the  road. 

|  2737.  Penalty  for  obstruction  or  injury. 

§  2738.  Penalty  for  injuring  mile-stone  or  guide-post. 

§  2739.  Removal  of  fallen  trees. 

I  2740.  Unauthorized  felling  of  trees. 

I  2741.  Notice  on  bridges  and  penalty  for  disregarding.    [Repealed.] 

§  2742.  Destroying  shade  or  ornamental  trees. 

|  2743.  Recovery  and  application  of  penalties  and  forfeitures. 

1 2744.  Service  of  notice  by  publication  on  non-residents. 


§  2731.  REMOVAL  OF  ENCROACHMENTS.  If  any  highway  duly  laid 
out  or  erected  is  encroached  upon  by  fences,  buildings,  or  otherwise,  the  road 
overseer  of  the  district  may,  orally  or  in  writing,  require  the  encroachment  to  be 
removed  from  the  highway. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  127;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  75;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  Present  section  enacted  February  28, 1883,  Stats,  and  Amdts. 
1883,  p.  17. 

REMOVING  ENCROACHMENTS.  1.     Obstruction  contemplated  by   this  and 

1.  Obstruction  contemplated.  following:  sections  is  an  obstruction  by  some 

^    -rr   x-i  j  j     TT-   i.  j.  j  i     i  «j       *        physical  object,  such  as  a  fence,  building:,  or 

2.  Until  recorded-Highway  not  duly  laid  out.      the  „ke   p]aced  upon  the  hIghway._county 

An  to  action  to  abate  encroachment,  see,       of    Sierra    v.    Butler,    1S6    Cal.    547,    549,    69 
post,  i  2734  and  note.  Pac.  418. 

An    to    difference   between    encronchmenta  2.     Until     recorded  —  Highway     not     dnly 

before   nnd   after  laying;   ont   of   highway*,      laid    ont    or    erected    within    this    section. — 
see,  ante,  I  2696  and  note  par.  1.  Freshour  ▼.  Hihn,  99  Cal.  443,  446,  34  Pac.  87. 

§2732.  NOTICE  TO  REMOVE  ENCROACHMENTS.  Notice  must  be  given 
to  the  occupant  or  owner  of  the  land,  or  person  causing  or  owning  the  encroach- 
ment, or  left  at  his  place  of  residence  if  he  be  known  to  the  person  giving  such 
notice  and  reside  in  the  county,  if  not,  it  must  be  posted  on  the  encroachment, 
specifying  the  breadth  of  the  highway,  the  place  and  extent  of  the  encroach- 
ment, and  requiring  him  to  remove  the  same  within  ten  days. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  75;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  Present  section  enacted  February  28,  1883,  Stats,  and 
Amdts.  1883,  p.  17. 

Aa  to  action  to  nbate  encroachment,  see,  Am  to   who   may   prosecute   action  to 

post,  I  2734  and  note.  move,  Bee,  post,  |  2734,  note  par.  4. 
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§  2733.  PENALTY  FOB  NEGLECT.  If  the  encroachment  is  not  removed, 
or  commenced  to  be  removed,  and  diligently  prosecuted  prior  to  the  expiration 
of  the  ten  days  from  the  service  or  posting  the  notice,  the  one  who  caused,  owns, 
or  controls  the  encroachment  forfeits  ten  dollars  for  each  day  the  same  con- 
tinues unremoved.  If  the  encroachment  is  such  as  to  effectually  obstruct  and 
prevent  the  use  of  the  road  for  vehicles,  the  overseer  must  forthwith  remove 

the  same. 

History:   Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 


§2734.    IF  ENCROACHMENT  DENIED,  ACTION  FOB  NUISANCE.   If 

the  encroachment  is  denied,  and  the  owner,  occupant,  or  person  controlling  the 
matter  or  thing  charged  with  being  an  encroachment  refuses  either  to  remove 
or  permit  the  removal  thereof,  the  road  overseer  must  commence  in  the  proper 
court  an  action  to  abate  the  same  as  a  nuisance ;  and  if  he  recovers  judgment, 
he  may,  in  addition  to  having  the  same  abated,  recover  ten  dollars  for  every 
day  such  nuisance  remained  after  notice,  and  also  his  costs  in  said  action. 
History:   Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 


ENCROACHMENT  DENIED— ACTION  TO 

BEMOVE. 

1.  Action  to  remove — When  lies. 

2.  Same — To  recover  penalty. 

3.  Contradictory   findings  —  As  to   width   of 

highway. 

4.  Overseer  may  properly  bring  action. 

An  to  nature  of  encroachment  referred  to, 

see,  ante,  ft  2731  and  note. 

1.  Action     to     remove  — When     Ilea. — No 

action  lies  under  this  section  at  suit  of  road 
overseer  to  abate  an  encroachment  on  high- 
way as  nuisance  and  for  penalty  unless  en- 
croachment has  come  into  existence  since 
highway  was  laid  out  or  completed. — Smith 
v.  Talbot,  77  Cal.  16,  18,  18  Pac.  796. 

As  to  tbe  difference  In  remedies  for  re- 
moving encroachment*,  see,  ante,  |  2695  and 
note. 

2.  Same  — To  recover  penalty  highway 
must  have  been  recorded  as  provided  by 
subdivision  2  of  section  2643,  this  code.  Un- 
til   so    recorded   the   highway   is   not   "duly 


laid  out  or  erected"  within  meaning  of  sec- 
tion 2731,  ante.  The  only  remedy  public 
has  for  an  obstruction  in  highway  which 
exists  only  by  user,  and  has  not  been  re- 
corded, is  an  action  to  remove  obstruction  as 
nuisance. — Fresh  our  v.  Hlhn,  99  CaL  441, 
446,   34  Pac.   87. 

8.  Contradictory  findings— As  to  width  ef 
highway  in  an  action  by  road  commissioner 
will  not  support  judgment  establishing  high- 
way and  abating  encroachment,  where  by 
one  of  said  findings  rdad  was  found  to  be 
sixty-six  feet  wide,  and  by  another  forty 
feet  wide. — Compton  v.  Carr,  126  CaL  57$, 
582,  59  Pac.  29. 

4.     Overseer  may  properly  hrlaar  action  to 

remove  encroachment,  under  sections  2731- 
2736. — San  Benito  County  v.  Whitesides,  51 
Cal.  416;  Bailey  v.  Dale.  71  Cal.  34,  37,  II 
Pac.  804;  Hall  v.  Kauffman,  106  CaL  451. 
39  Pac.  756;  County  of  Sierra  v.  Butler,  136 
Cal.  547,  549,  69  Pac.  418. 

Aa  to   when   county  should   — V^f  la 
tlon,  see,  post,  |  2737  and  note. 


§  2735.    IF  ENCROACHMENTS  NOT  DENIED,  HOW  REMOVED.    If  the 

encroachment  is  not  denied,  but  is  not  removed  for  five  days  after  the  notice 
is  complete,  the  road  overseer  may  remove  the  same  at  the  expense  of  the  owner, 
occupant,  or  person  controlling  the  same,  and  recover  his  costs  and  expenses, 
as  also  for  each  day  the  same  remained  after  notice  was  complete,  the  sum  of 
ten  dollars,  in  an  action  for  that  purpose. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 
Aa  to  encroachment  referred  to,  see,  ante,  S  2731  and  note. 


§  2736.    PENALTY  FOB  LEAVING  OPEN  GATES  OR  BIDING  OFF  THE 
ROAD.    No  gates  must  be  allowed  on  any  public  highway  except  such  as  an 
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allowed  by  the  board  of  supervisors,  in  accordance  with  the  provisions  of  sub- 
division eleven,  section  two  thousand  six  hundred  and  forty-three,  and  when  so 
allowed  they  must  be  maintained  at  the  expense  of  the  owner  or  occupant  at 
whose  request  or  for  whose  benefit  they  were  erected.  If  such  expense  is  not 
paid,  the  gate  must  be  removed  as  an  obstruction.  Any  one  who  leaves  open 
such  gate,  or  wilfully  and  unnecessarily  rides  over  ground  adjoining  the  road 
on  which  the  gate  is  erected,  forfeits  to  the  injured  party  treble  damages. 

History:   Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  18. 

§2737.  PENALTY  FOB  OBSTRUCTION  OB  INJURY.  Whoever  obstructs 
or  injures  any  highway,  or  diverts  any  watercourse  thereon,  or  drains  water 
from  his  land  upon  any  highway,  to  the  injury  thereof,  by  means  of  ditches  or 
dams,  is  liable  to  a  penalty  of  ten  dollars  for  each  day  such  obstruction  or 
injury  remains,  and  must  be  punished  as  provided  in  section  five  hundred  and 
eighty-eight  of  the  Penal  Code.  Any  person,  persons,  or  corporation  who  shall 
be  storing  or  distributing  water  for  any  purpose,  and  shall  permit  the  water 
to  overflow  or  saturate,  by  seepage,  any  highway,  to  the  injury  thereof,  shall, 
upon  notification  of  the  road  commissioner  of  the  district  where  such  overflow 
or  seepage  occurs,  repair  the  damages  occasioned  by  such  overflow  or  seepage ; 
and  should  such  repair  not  be  made  within  a  reasonable  time  by  such  person, 
persons,  or  corporation,  said  road  commissioner  shall  make  such  repairs,  and 
recover  the  expense  thereof  from  such  person,  persons,  or  corporation,  in  an 
action  at  law. 

All  persons  excavating  irrigation,  mining,  or  draining  ditches  across  public 
highways  shall  be  required  to  bridge  said  ditches  at  such  crossings,  and  upon 
neglect  to  do  so,  the  road  commissioner  for  that  road  district  shall  construct 
the  same  and  recover  th§  cost  of  constructing  said  bridge  or  bridges  of  such 
persons  by  action,  as  provided  in  this  section ;  provided,  that  the 

Supervisors  of  any  county  may  construct  and  maintain  bridges  over  any  and 
all  ditches  used  exclusively  for  irrigation  purposes,  and  which  cross  public 
highways  in  the  county  over  which  they  have  authority,  and  may,  with  the 
consent  of  the  owners  of  such  ditches,  declare  any  and  all  such  bridges  to  be 
public  property,  and  maintain  and  keep  the  same  in  repair  at  the  expense  of 
such  county.    And 

Whoever  wilfully  injures  any  public  bridge  is  hereby  declared  to  be  guilty 
of  a  misdemeanor,  and  is  also  liable  for  actual  damages  for  such  injury,  to  be 
recovered  by  the  county  in  a  civil  action ; 

[Carcasses,  refuse  matter,  etc.]  Provided  further,  that  every  person  who 
knowingly  allows  the  carcass  of  any  dead  animal  (which  animal  belonged  to 
him  at  the  time  of  its  death)  to  be  put  or  to  remain  within  one  hundred  feet 
of  any  street,  alley,  public  highway,  or  road  in  common  use,  and  every  person 
who  puts  the  carcass  of  any  dead  animal  within  one  hundred  feet  of  any  street, 
alley,  highway,  or  road  in  common  use,  or  who  shall  deposit  on  any  highway 
any  refuse  or  waste  tin,  sheet  iron,  or  broken  glass,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  pp. 
18-19;  amended  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  217. 

Pol.  c— so  aaa 
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INJURING  MILE-STONE,  ETC— FALLEN  TREES. 


[Pt.ni,  Tit,  VL 


PENALTY  FOB  OBSTRUCTING  HIGH- 
WAY. 

1.  County  may  maintain  action. 

2.  License  by  board  of  supervisors — In  gen- 

eral. 

8.  Same — Definitions  of  term  "regulate"  re- 
strict its  meaning. 

4.  Same — Imposing  county  license. 

5.  Motives   which   lead   to   enactment   of   an 

ordinance. 

6.  Where  penalty  can  not  be  recovered. 

1.  County  mar  maintain  action. — Obstruc- 
tions to  highways  resulting:  from  diversion 
of  water  for  private  use,  seepage,  or  over- 
flow from  ditches,  falling;  of  trees,  are  Inju- 
ries to  county,  and  county  is  authorized  to 
maintain  actions  for  removal  of  such  ob- 
structions.— County  of  Sierra  v.  Butler,  136 
Cal.  647,  550,  69  Pac.  418. 

As  to  Yrhen  penalty-  can  not  be  recovered, 

see  par.  6,  this  note. 

As  to  when  overseer  should  maintain 
action,  see,  ante,  f  2734  and  note. 

2.  Licenses  by  boards  of  supervisors— In 
general. — An  act  providing  that  no  license 
or  licenses  greater  than  Ave  cents  per  head 
shall  be  Imposed  by  boards  of  supervisors 
of  any  county  on  the  business  of  raising, 
herding,  or  pasturing  sheep,  etc.,  does  not 
grant  power  to  fl*  the  fee  at  Ave  cents  per 
head,  but  is  a  limitation  beyond  which  the 
board  of  supervisors  may  not  go.  If  that 
amount  be  unreasonable  as  a  tax,  it  can  not 
be  imposed,  for  the  legislature  itself  can 
not  impose  an  unreasonable  tax,  and  much 
less  can  It  delegate  power  to  do  so  to  a 
board  of  supervisors.  If  a  tax  of  flvo  cents 
per  head  be  imposed  and  found  to  be  much 
in  excess  of  that  required  for  purposes  of 
regulation,  the  act  limiting  the  tax  to  that 
amount  gives  no  support  to  the  ordinance. — 
In  re  McCoy,  10  Cal.  App.  116,  127,  101  Pac. 
419. 


3.  Same— Definitions  of  term  "regalste" 
restrict  its  meaning*  to  a  rule  for  conducting: 
the  business  to  be  regulated  to  inspection 
and  police  surveillance,  supervision,  and 
oversight,  and  the  license  fee  must  have 
regulation  to  expenses  incurred  for  these 
purposes.  It  may  not  be  gauged  upon  and 
estimated  upon  consequences  or  damages 
which  might  result  from  the  business.  These 
may  be  considered  as  to  adjusting  the  neces- 
sity for  regulatory  provisions,  but  not  as  a 
basis  for  some  direct  or  remote  damage  that 
may  accrue  to  the  state  or  county,  or  for  the 
support  of  the  government  which  are  to  be 
met  by  licenses  for  revenue. — In  re  McCoy, 
10  Cal.  App.   116,  140,   101  Pac.  419. 

4.  Same— Imposing  county  license  upon  a 
certain  business,  in  the  exercise  of  the  police 
power,  does  not  preclude  an  inquiry  into  the 
reasonableness,  of  the  amount  of  the  tax  or 
license,  whether  this  amount  is  reasonable 
and  whether  the  ordinance  imposing  the  li- 
cense is  within  the  police  power  may  always 
be  inquired  into  by  the  courts. — In  re  Mc- 
Coy,  10  Cal.  App.  116,  127,  101  Pac.  419. 

5.  Motives  which  lead  to  enactment  of  ss 
ordinance  may  not  be  inquired  into  by  the 
courts,  but  the  purpose  for  which  the  ordi- 
nance was  enacted  may  be  inquired  into, 
e.  g.,  whether  an  ordinance  imposing  a  li- 
cense tax  imposes  the  same  for  purposes  of 
regulation  only  or  for  purposes  of  revenue. 
—In  re  McCoy,  10  Cal.  App.  116,  126,  101 
Pac.    419. 


6.     'Where  penalty  can  not  be 

In  suit  in  equity  to  enjoin  public  nuisance 
arising  from  deposit  of  debris  from  mine, 
penalty  of  ten  dollars  per  day  can  not  be 
recovered  or  enforced.  The  point  was  not 
raised  by  demurrer  in  this  case,  but  court 
so  held  in  anticipation  of  the  point  being 
raised. — County  of  Sierra  v.  Butler,  136  CaL 
547,  551,   69  Pac  418. 


§2738.    PENALTY   FOB   INJURING   MILE-STONE    OR   GUIDE-POST. 

Whoever  removes  or  injures  any  mile-board,  or  mile-stone,  or  guide-post,  or 
any  inscription  on  such,  erected  on  any  highway,  is  liable  to  a  penalty  of  ten 
dollars  for  every  such  offense,  and  punishable  as  provided  in  section  five  hun- 
dred and  ninety  of  the  Penal  Code.  It  shall  be  the  duty  of  the  board  of  super- 
visors to  cause  guide-posts,  with  suitable  inscriptions  thereon,  to  be  erected 
at  all  road  crossings  and  forks  of  roads  outside  of  any  corporate  limits. 
History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 


§  2739.  REMOVAL  OF  FALLEN  TREES.  Any  person  may  notify  the 
occupant  or  owner  of  any  land  from  which  a  tree  or  other  obstruction  has  fallen 
upon  any  highway,  to  remove  such  tree  or  obstruction  forthwith.  If  it  is  not 
so  removed,  the  owner  or  occupant  is  liable  to  a  penalty  of  one  dollar  for  every 
day  thereafter  till  it  is  removed,  and  the  cost  of  removal. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

•SO 


Cb.  II,  art.  VIII.]        FELLING  TREES— DBSTROYIHG  TREES— PENALTY.  ft*  2740-2744 

§  2740.  UNAUTHORIZED  FELLING  OF  TREES.  Whoever  cuts  down  a 
tree  so  that  it  falls  into  any  highway,  must  forthwith  remove  the  same,  and  is 
liable  to  a  penalty  of  ten  dollars  for  every  day  the  same  remains  in  such 
highway. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

§  2741.    NOTICE  ON  BRIDGES  AND  PENALTY  FOR  DISREGARDING. 

[Repealed.] 

History:  Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19; 
repealed  March  21,  1911,  Stats,  and  Amdts.  1911,  p.  428. 

§  2742.  DESTROYING  SHADE  OB  ORNAMENTAL  TREES.  Whoever 
digs  up,  cuts  down,  or  otherwise  maliciously  injures  or  destroys  any  shade  or 
ornamental  tree  on  any  highway,  unless  the  same  is  deemed  an  obstruction  by 
the  road  overseer,  and  removed  under  his  direction,  forfeits  one  hundred  dollars 
for  each  such  tree. 

History:    Enacted  February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 

§2743.  RECOVERY  AND  APPLICATION  OF  PENALTIES  AND  FOR. 
FEITURES.  All  penalties  or  forfeitures  given  in  this  chapter,  and  not  other- 
wise provided  for,  must  be  recovered  by  the  road  overseer  or  commissioner  of 
the  respective  road  districts  by  suit  in  the  name  of  the  county  in  which  said 
road  district  is  situated,  and  be  paid  into  the  road  fund  of  his  district. 

History:     Original  section  enacted  March  12,  1872;  amended  March  • 
30,  1874,  Code  Amdts.  1873-4,, p.  128;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  76;   repealed  February  28,   1883,  Stats,  and  Amdts. 
1883,  p.   5.     Present  section   enacted  February   28,   1883,   Stats,   and 
Amdts.  1883,  p.  19. 

1.     No  application  to  salts  to  abate  aal-  nuisance. — County    of  Sierra   v.    Butler,    188 

Maces. — This  section  relates  only  to  actions  Cal.   547,   549,   69  Pac.   418.     See  San    Benito 

not  otherwise  provided  for  where  recovery  County  v.  Whitesldes,  51  Cal.  416;  Bailey  v. 

is  of  penalties  and  forfeitures  given  in  chap-  Dall,  71  Cal.  84,  11  Pac  804. 
ter,  and  does  not  relate  to  actions  to  abate 

§  2744.    SERVICE  OF  NOTICE  BY  PUBLICATION  ON  NON-RESIDENTS. 

When  notice  is  required  to  be  served  upon  non-resident  landowners  under  any 

of  the  provisions  of  this  act,  such  notice  shall  be  deemed  to  have  been  served 

by  publication,  as  authorized  by  the  board  of  supervisors ;  and  for  all  purposes, 

non-resident  landowners  upon  whom  personal  service  can  not  be  made  within 

the  county  shall  be  treated  as  non-consenting  landowners. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1888,  Stats,  and  Amdts.  1883,  p.  5.  Present  section  enacted 
February  28,  1883,  Stats,  and  Amdts.  1883,  p.  19. 
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ROAD  DIVISIONS — PETITION  FOR  FORMATION. 


[Pt.  Ill,  Tit.  VI 


TThe  Political  Code  is  hereby  amended  by  repealing  Article  IX  of  Chapter  II  of  Title  VI 
of  Part  III  of  the  Political  Code,  and  every  section  thereof,  and  adding  a  new  article  to 
Chapter  II  of  Title  VI  of  Part  II  thereof,  to  be  numbered  Article  IX,  embracing  sections 
twenty-seven  hundred  and  forty-five  and  twenty-seven  hundred  and  seventy-two,  both  inclu- 
sive, so  as  to  read  as  follows  (there  is  also  a  section  twenty-seven  hundred  and  seventy-three) :] 


ABTICLE  IX. 


PERMANENT  ROAD  DIVISIONS. 


§  2745.  Road  divisions,  formation  of. 

I  2746.  Petition  for  formation  of— What  must 
contain. 

§  2747.  Affidavit  accompanying  petition,  con- 
tents of. 

§  2748.  Publication  of  petition  and  notice. 

g  2749.  Hearing  of  petition — Changing  bound- 
aries, notice. 

ft  2750.  Boundaries  of  permanent  road  divi- 
sion— Change,  notice. 

§  2751.  Special  road-tax  —  Petition  for  im- 
provement of  roads. 

§  2752.  Duty  of  board  on  receipt  of  petition. 

§  2753.  Funds  may  be  set  apart. 

§  2754.  Duty  of  board  in  regard  to  special  tax. 

I  2755.  Notices  of  election  must  specify,  what. 

§  2756.  Election  to  vote  upon  special  tax,  how 
conducted. 

§  2757.  Ballots. 

§  2758.  Officers  must  certify  results  of  elec- 
tion. 


§  2759.  Supervisors  to  compute,  levy,  and  col- 
lect taxes. 

§  2760.  Permanent  road  bonds.  [Special  elec- 
tion for  issue.] 

I  2761.  Election  notice  must  contain,  what. 

|  2762.  Conduet  of  election. 

§  2763.  Certificate  of  result  of  election. 

I  2764.  Form  of  bonds. 

I  2765.  Rate  of  interest. 

S  2766.  Reversion  of  moneys. 

§  2767.  Manner  of  performing  the  work.  [To 
be  done  by  contract.] 

I  2768.  Method  of  procedure  in  opening  bids- 
Inspectors  and  salary. 

§  2769.  Payments  on  account. 

5  2770.  Money  remaining  after  completion  oi 

work. 
§  2771.  Where  notes  must  be  published. 
ft  2772.  Expense  of  organizing  division. 

6  2773.  Construction  of  article. 


§  2745.  ROAD  DIVISIONS,  FORMATION  OF.  Any  portion  of  a  county 
not  contained  in  a  permanent  road  division  may  be  formed  into  a  permanent 
road  division  under  the  provision  of  this  act,  and  when  so  formed  shall  have 
the  powers  herein  enumerated  and  such  as  may  hereafter  be  conferred  thereon 
by  law; 

[Municipal  corporation  may  be  included  in  road  division.]  provided,  that  a 

municipal  corporation  for  the  purpose  of  this  act  shall  not  be  considered 

a  permanent  road  division  and  may  be  included  therein. 

History:  Original  section,  relating  to  road  divisions,  enacted 
March  12,  1872,  and  repealed  February  28,  1888,  Stats,  and  Amdts. 
1883,  p.  5.  A  new  section  March  13,  1901,  State,  and  Amdts.  1900-1, 
p.  277,  and  repealed  and  the  present  section  enacted  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  635,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  154; 
amended  April  19,  1917,  State,  and  Amdts.  1917,  p.  144.  In  effect 
July  27,  1917. 

1*    CoaatTuctioM— -  Office   of   petltloa    is   to      pervlsors. — Potter  v.  Santa  Barbara  County, 
set  afoot  the  formation  of  a  road  division,      160  Cal.  852,  116  Fac.  1101. 
by  presentation  thereof  to  the  board  of  su-  J 


§2746.    PETITION  FOB  FORMATION  OF.     WHAT  MUST  CONTAIN. 

A  petition  for  the  formation  of  a  permanent  road  division  (naming  it)  may  be 
presented  to  the  board  of  supervisors  of  the  county  wherein  the  division  is 
proposed  to  be  formed.  It  shall  be  signed  by  at  least  a  majority  of  the  land- 
owners residing  within  the  proposed  division,  and  shall  contain : 

032 


Ch.  II,  art.  IX.]  PETITION  FOR  ROAD  DIVISION— AFFIDAVIT.  gft  274T-274S 

1.  The  boundaries  of  the  proposed  division ; 

2.  The  number  of  acres  therein  contained  and  the  assessed  valuation  of  the 
same  according  to  the  last  completed  assessment-roll  of  the  county ; 

3.  The  value  of  the  improvements  on  real  estate  and  of  the  personal  property 
within  the  proposed  division  according  to  the  last  completed  assessment-roll  j 

4.  The  number  of  inhabitants  therein  as  near  as  can  be  ascertained ; 

5.  A  particular  description  as  to  location  of  the  road  or  roads  which  it  is 
desired  to  construct  or  improve  and  the  necessity  for  such  work ; 

6.  By  the  last  completed  assessment-roll  is  meant  the  last  roll  as  made  up 

by  the  assessor,  with  the  changes  ordered  by  the  supervisors  sitting  as  a  board 

of  equalization. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.,  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  76;  repealed  February  28,  1888,  Stats,  and  Amdts. 
1883,  p.  5.  A  new  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  277;  this  section  repealed  and  present  enacted  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  636,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  154. 

§2747.    AFFIDAVIT    ACCOMPANYING    PETITION,    CONTENTS    OF. 

Such  petition  shall  be  accompanied  by  an  affidavit  stating  that  affiant  has  com- 
pared the  valuations  therein  given  with  those  on  the  last  completed  assessment- 
roll  and  that  the  same  are  complete  and  correct. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  128;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  A  new  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  277;  this  section  repealed  and  present  enacted  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  636,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  155. 

1.  Publication  of  affidavit,  herein  made  veys  constructive  notice  to  interested  par- 
prerequisite  to  acquiring:  jurisdiction,  not  es-  ties. — Potter  v.  Santa  Barbara  County,  160 
sential.    Publication  of  petition  proper  con-      Cal.  352,  116  Pac.  1101. 

§2748.  PUBLICATION  OF  PETITION  AND  NOTICE.  Such  petition  shall 
be  presented  at  a  regular  meeting  of  the  board  of  supervisors  or  at  a  special 
meeting  called  to  receive  and  consider  the  same,  and  shall  be  published  at  least 
once  a  week  for  three  successive  weeks  in  a  newspaper  published  in  the  county 
before  the  time  at  which  it  is  to  be  presented,  together  with  a  notice  stating 
the  time  of  the  meeting  at  which  the  board  will  be  asked  to  consider  the  peti- 
tion, which  time  shall  not  be  more  than  ten  days  after  the  last  publication  of 
the  petition  and  notice. 

History:  Original  section  enacted  March  12,  1S72;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  278;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  636, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  155. 

1.  Construction— Office  of  publication  of  vit  required  by  section  2747,  Political  Code, 
petition  is  to  convey  constructive  notice  to  not  essential. — Potter  ▼.  Santa  Barbara 
parties  interested;  and  publication  of  afflda-       County,  160  Cal.  352,  US  Pac.  1101. 

§2749.    HEARING  OF  PETITION.    CHANGING  BOUND  ARIES,  NOTICE. 

On  the  day  named  in  the  notice  the  board  shall  hear  the  petition  and  may 
adjourn  such  hearing  from  time  to  time,  but  not  longer  than  one  month  in  all. 
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§§2750.2751  BOUNDARIES  OF  ROAD  DIVISION— CHANGE  OF.  [Pt.  III.  Tit.  VL 

On  the  final  hearing  they  may  make  such  changes  in  the  boundaries  of  the  pro- 
posed road  division  as  they  may  find  to  be  proper  and  shall  define  and  establish 
such  boundaries;  but  such  changes  shall  not  include  any  territory  outside  of 
the  boundaries  described  in  the  petition,  until  the  board  has  given  at  least 
fifteen  days'  notice  of  its  intention  to  include  such  territory  in  such  road 
division.  Such  notice  shall  be  given  by  publication  at  least  once  a  week  for 
three  successive  weeks  in  a  paper  published  in  the  county,  and  by  leaving 
a  copy  thereof  at  each  place  of  abode  in  said  territory. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  278;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  636, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  155. 

§  2750.    BOUNDARIES  OF  PERMANENT  ROAD  DIVISION.    CHANGE, 

NOTICE.    The  boundaries  established  by  the  board  shall  be  the  boundaries  of 

such  permanent  road  division  until  the  same  shall  be  changed  in  the  manner 

provided  by  law ;  but  if  it  shall  appear  to  the  board  that  the  boundaries  of 

any  such  division  have  been  incorrectly  described,  it  shall  direct  the  county 

surveyor  to  ascertain  and  report  a  correct  description  of  the  boundaries  in 

conformity  with  the  orders  of  the  board.    At  the  first  regular  meeting  of  the 

board  after  the  filing  of  the  county  surveyor's  report,  they  shall  cause  notice 

to  be  published  in  some  newspaper  published  in  the  county  that  the  report  will 

be  considered  at  the  next  regular  meeting  of  the  board,  naming  the  day.  and 

at  such  meeting  the  board  shall  ratify  the  report  of  the  surveyor,  with  such 

modifications  as  they  deem  necessary.    And  the  boundaries  so  established  shall 

be  the  legal  boundaries  of  such  permanent  road  division. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  278;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  636, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  165. 

§2751.  SPECIAL  ROAD-TAX.  PETITION  FOB  IMPROVEMENT  OF 
ROADS.  At  the  time  of  forming  a  permanent  road  division,  or  at  any  time 
thereafter,  any  ten  or  more  resident  freeholders  thereof,  may  petition  the  board 
of  supervisors  to  have  plans  prepared  for  the  construction  or  improvement  of 
the  road  or  roads  or  any  part  thereof  mentioned  in  the  petition  for  the  forma- 
tion of  said  division,  or  of  the  whole  or  any  part  of  any  other  road  in  the 
division. 

[What  petition  shall  state.]     Such  petition  shall  state : 

1.  The  recommendations  of  the  petitioners  as  to  the  materials  to  be  used  and 
the  manner  of  constructing  or  repairing  said  road  or  roads; 

2.  An  estimate  of  the  probable  cost  of  such  work ; 

3.  A  request  that  the  board  appropriate  for  said  work  a  sum  of  money, 
naming  it,  from  the  general  road  fund  of  the  county  ; 

4.  A  request  that  the  board  appropriate  for  said  work  a  sum  of  raopc^, 
naming  it,  from  the  road  district  funds  in  the  road  districts  of  which  saM 
permanent  road  division  forms  a  part; 
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5.  A  request  that  a  special  tax  be  levied  or  that  the  bonds  of  the  division  be 

issued  to  raise  the  balance  necessary  for  said  work. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  5.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  278;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  637, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  156. 

§  2752.    DUTY  OP  BOARD  ON  RECEIPT  OP  PETITION.    Upon  receiving 

such  petition  the  board  shall  proceed  to  prepare,  or  cause  to  be  prepared,  plans 

and  specifications  for  and  an  estimate  of  the  cost  of  the  work  mentioned  in  said 

petition,  and  for  any  other  road,  bridge,  culvert  or  work  considered  a  necessary 

part  of  the  permanent  road  petitioned  for. 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  6.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  279;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  637, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  156. 

§  2753.  FUNDS  MAY  BE  SET  APART.  When  the  board  has  adopted  plans 
and  specifications  for  said  work  they  may  set  apart  therefor  such  a  sum  from 
the  general*  oad  fund  of  the  county  as  they  shall  consider  equitable ;  also,  such 
sum  from  tjro  funds  of  the  district  or  districts  of  which  said  division  is  a  part, 
as  they  consider  equitable,  but  not  less  than  seventy-five  per  cent  of  the  sum 
which  bears  the  same  ratio  to  the  whole  fund  of  the  district  or  districts  which 
the  assessed  valuation  of  the  division  bears  to  the  whole  valuation  of  the  dis- 
trict or  districts  of  which  it  forms  a  part.  The  board  may  in  its  discretion  give 
more  than  this  percentage.  These  sums  shall  be  set  apart  in  a  fund,  to  be 
known  as  the  permanent  road  fund  of division  (using  the  name  of  the 

division). 

History:  Original  section  enacted  March  12,  1872;  repealed  Febru- 
ary 28,  1883,  Stats,  and  Amdts.  1883,  p.  6.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  279;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  637, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  156. 

§2754.  DUTY  OF  BOARD  IN  REGARD  TO  SPECIAL  TAX.  When  a 
special  tax  is  petitioned  for,  the  board  of  supervisors  shall  immediately  order 
an  election  within  such  road  division  to  determine  whether  the  same  shall  be 
levied;  and  the  board  may  in  its  discretion  submit  to. the  electors  at  such  elec- 
tion the  question  whether  the  balance  of  the  estimated  cost  of  the  proposed 
work  shall  be  raised  by  a  special  tax  in  one,  two,  or  three  successive  years, 
raising  an  equal  amount  each  year. 

[Notices  of  tax  election.]    Such  election  must  be  called  by  posting  notices 

not  more  than  one  mile  apart,  and  not  less  than  three  such  notices,  along  the 

road  or  roads  proposed  to  be  improved  or  constructed,  at  least  fifteen  days 

before  the  election,  and  by  publishing  the  same  at  least  once  a  week  for  three 

successive  weeks  in  a  newspaper  published  in  the  county. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  129;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  A  new  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  279;  this  section  repealed  and  present  enacted  March  19, 
1907.  Stats,  and  Amdts.  1907,  p.  637,  Kerr's  Stats,  and  Amdts.  1906-7, 
*  p.  156. 
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§2755.    NOTICES  OF  ELECTION  MUST  SPECIFY,  WHAT.    Such  notices 

must  specify  the  time  and  place  or  places  of  holding  the  election,  the  amount 

of  money  proposed  to  be  raised  and  the  purpose  for  which  it  is  to  be  used, 

including  a  brief  description  of  the  proposed  work  and  materials  to  be  used,  and 

whether  it  is  proposed  to  raise  the  amount  in  one,  two  or  three  successive  years. 

If  in  more  than  one  year,  the  amount  proposed  to  be  raised  each  year. 

History:  Original  section  enacted  March  12,  1872;  amended  March 
30,  1874,  Code  Amdts.  1873-4,  p.  129;  April  16,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  76;  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  6.  A  new  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  279;  this  section  repealed  and  present  enacted  March  19, 
1907,  Stats,  and  Amdts.  1907,  p.  638,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  157. 

§  2756.    ELECTION  TO  VOTE  UPON  SPECIAL  TAX,  HOW  CONDUCTED. 

For  the  purposes  of  this  election,  the  supervisors  shall  establish,  by  order,  one 

or  more  precincts  and  appoint  three  judges  for  each  to  conduct  the  same,  and 

it  must  be  held  in  all  respects  as  nearly  as  practicable  in  conformity  with  the 

general  election  law ;  but  no  particular  form  of  ballot  need  be  used,  nor  shall 

any  informality  in  conducting  such  election  invalidate  the  same  if  the  election 

shall  have  been  otherwise  fairly  conducted.  • 

History:  Original  section  enacted  March  12, 1872;  amended  Apflr  16, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  76;  repealed  February  28, 
1883,  Stats,  and  Amdts.  1883,  p.  5.  A  new  section  enacted  March  13, 
1901,  Stats,  and  Amdts.  1900-1,  p.  279;  this  section  repealed  and  present 
enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  638,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  157. 

§2757.    BALLOTS.    At  such  elections  the  ballots  shall  contain  the  words 

4 ' Tax— Yes"  or  "Tax— No." 

History:  Original  section  enacted  March  12,  1872;  repealed  April  16, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  76.  A  new  section  enacted 
March  13,  1901,  Stats,  and  Amdts.  1900-1,  p.  280;  this  section  repealed 
and  present  enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  638, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  167. 

§2758.     OFFICERS  MUST   CERTIFY  RESULTS  OF  ELECTION.     The 

officers  of  the  election  must  certify  the  result  of  the  election  to  the  board  of 

supervisors,  giving  the  whole  number  of  votes  cast,  the  number  for  and  the 

number  against  the  tax.     If  the  majority  shall  be  against  the  tax,  the  money 

theretofore  transferred  to  the  fund  of  such  division  shall  revert  to  the  funds 

from  which  it  was  taken. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  280;  repealed  and  present  enacted  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  638,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  157. 

§  2759.    SUPERVISORS  TO  COMPUTE,  LEVY,  AND  COLLECT  TAXES. 

If  the  majority  of  the  votes  cast  are  for  the  tax,  the  supervisors  must  at  the 
time  of  levying  the  county  taxes  levy  a  tax  upon  all  the  taxable  property  in 
the  division  sufficient  to  raise  the  amount  voted  for  the  current  fiscal  year. 

The  rate  of  taxation  shall  be  ascertained  by  deducting  fifteen  per  cent  foi 

anticipated  delinquencies  from  the  aggregate  assessed  value  of  the  property 

in  the  division  as  it  appears  on  the  assessment-roll  of  the  county  and  then 

dividing  the  sum  voted  by  the  remainder  of  such  aggregate  assessment  value! 

esa 


Ch.  II,  art.  IX.]  PERMANENT  ROAD  BONDS — NOTICE   OF  ELECTION.  ff  2760-2762 

The  tax  so  levied  shall  be  computed  and  collected  in  the  same  manner  as 

state  and  county  taxes,  and  when  collected  shall  be  paid  into  the  county 

treasury  for  the  use  of  the  division  in  which  the  tax  is  voted. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  280;  repealed  and  present  enacted  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  638,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  157. 

§2760.  PERMANENT  ROAD  BONDS.  [SPECIAL  ELECTION  FOB 
ISSUE.]  If  the  petition  mentioned  in  section  twenty-seven  hundred  and  fifty- 
one  of  this  code  asks  for  the  issuance  of  bonds  the  supervisors  shall  call  an 
election  in  such  road  division  and  submit  to  the  electors  thereof  the  question 
whether  the  bonds  of  the  division  shall  be  issued.  Such  election  must  be  called 
by  posting  notices  not  more  than  one  mile  apart  and  not  less  than  three  such 
notices,  along  the  road  or  roads  proposed  to  be  constructed  or  improved  at 
least  fifteen  days  before  the  election,  and  by  publishing  the  same  at  least  once 
a  week  for  three  successive  weeks  in  a  newspaper  published  in  the  county. 
The  supervisors  shall  in  such  notice  designate  the  polling-place  or  places  and 
define  the  boundaries  of  the  election  districts,  but  no  election  precinct  shall  be 
part  in  one  and  part  in  another  of  such  districts. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  280;  repealed  and  present  enacted  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  638,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  158. 

§  2761.    ELECTION  NOTICE  MUST  CONTAIN,  WHAT.    Such  notice  must 

contain  : 

1.  The  time  and  place  or  places  of  holding  such  election ; 

2.  The  name  of  three  judges  for  each  election  district  to  conduct  the  same ; 

3.  The  hours  during  the  day  in  which  the  polls  will  be  open,  not  less  than 
eight ; 

4.  The  amount  and  denomination  of  the  bonds;  the  rate  of  interest,  not 
exceeding  seven  per  cent ;  and  the  number  of  years,  not  exceeding  forty,  any 
part  of  said  bonds  shall  run ; 

5.  The  purpose  for  which  it  is  to  be  used,  including  a  brief  description  of  the 
proposed  work  and  the  materials  to  be  used ; 

6.  The  signature  of  the  chairman  of  the  board,  attested  by  the  county  clerk. 

History:    Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  280;  repealed  and  enacted  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  158;  amended  June  10, 
,  1913,  Stats,  and  Amdts.  1913,  p.  682.     In  effect  August  10,  1913. 

§2762.  CONDUCT  OF  ELECTION.  Such  election  shall  be  conducted  as 
near  as  practicable  in  accordance  with  the  general  election  law,  but  no  partic- 
ular form  of  ballot  need  be  used.  No  informality  in  conducting  such  election 
shall  invalidate  the  same  if  the  election  shall  have  been  otherwise  fairly  con- 
ducted. At  such  elections  the  ballots  shall  contain  the  words  "Bond — Yes"  or 
"  Bond— No." 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  280;  repealed  and  enacted  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  158. 
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§  2763.  CERTIFICATE  OF  RESULT  OF  ELECTION.  The  officers  of  the 
election  must  certify  the  result  of  the  election  to  the  hoard  of  supervisors, 
giving  the  whole  number  of  votes  cast  and  the  number  for  and  the  number 
against  the  bonds.  If  two-thirds  of  those  voting  thereon  are  in  favor  of  issuing 
such  bonds,  then  the  board  of  supervisors  shall  cause  an  entry  of  that  fact 
to  be  made  upon  the  minutes,  and  thereupon  they  shall  be  authorized  and 
empowered  to  issue  the  bonds  of  said  division  to  the  number  and  amount  pro- 
vided for  in  such  proceedings,  payable  out  of  the  funds  of  such  division,  and 
that  the  money  shall  be  raised  by  taxation  upon  the  property  in  said  district 
for  the  redemption  of  said  bonds  and  the  payment  of  interest  thereon,  but  the 
total  amount  of  bonds  so  issued  shall  not  exceed  fifteen  per  cent  of  the  taxable 
property  of  the  division  as  shown  by  the  last  equalized  assessment-roll  of  the 

county. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  pp.  280,  281;. repealed  and  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  158. 

1.    Construction  —  "District"    and    "dlvi-  interchangeably,  and  have  an  Identical  Big- 

•Ion." — Uncertainty  and  confusion  of  phrase-  nification. — Potter  v.  Santa  Barbara  County, 

ology    does    not    destroy   section,    but    it    is  160  Cal.  354,  116  Pac.  1101. 
clear  that  "district"  and  "division"  are  used 

§  2764.    FORM  OP  BONDS.    The  supervisors,  by  an  order  entered  upon  the 

minutes,  shall  prescribe  the  form  of  said  bonds  and  of  the  interest  coupons 

attached  thereto  and  shall  fix  the  time  when  the  several  bonds  shall  become 

due,  not  exceeding  forty  years  from  the  date  thereof. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  281;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  169;  amended 
June  10,  1913,  Stats,  and  Amdts.  1913,  p.  682.    In  effect  August  10,  1913. 

§  2765.  BATE  OF  INTEREST.  Such  bonds  shall  bear  no  greater  rate  of 
interest  than  seven  per  cent  per  annum,  and  the  interest  shall  be  payable 
annually.  The  bonds  and  each  coupon  shall  bear  the  autograph  or  facsimile 
printed  signature  of  the  chairman  of  the  board  and  of  the  county  clerk. 

[How  bonds  sold.]    Said  bonds  shall  be  sold  by  the  county  treasurer,  after 

reasonable  notice,  to  the  highest  and  best  bidder,  but  not  for  less  than  par  and 

accrued  interest,  if  any. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  281;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  159. 

§  2768.    REVERSION  OF  MONEYS.     If  at  the  election  mentioned  infection 

sixteen  of  this  act,  an  issue  of  bonds  is  not  authorized,  the  money  transferred 

to  the  fund  of  the  division  shall  revert  to  the  fund  from  which  it  was  taken, 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  281  ;■  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  639,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  159. 

§  2767.  MANNER  OF  PERFORMING  THE  WORK.  [TO  BE  DONE  BY 
CONTRACT.]  The  road  work  provided  for  in  this  act  shall  be  done  by  eon- 
tract  let  to  the  lowest  responsible  bidder  in  accordance  with  the  provisions  of 
section  twenty-six  hundred  and  forty-three  of  the  Political  Code  of  California. 
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The  successful  bidder  shall  give  a  bond  in  such  sum  as  the  supervisors  shall 
provide,  conditioned  for  the  faithful  performance  of  the  contract,  and  for  the 
payment  of  all  labor  employed  and  material  used  in  said  work,  and  such  bonds- 
men shall  be  jointly  and  severally  liable  for  the  payment  of  all  such  labor 
employed  and  such  material  used. 

History:  Original  section  enacted  March  13, 1901,  Stats,  and  Amdts. 
1900-1,  p.  281;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  640,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  159. 

§  2768.  METHOD  OF  PROCEDURE  IN  OPENING  BIDS.  INSPECTORS 
AND  SALARY.  Before  opening  the  bids  for  doing  the  work  herein  provided 
for,  the  supervisors  shall  appoint  two  inspectors,  residents  of  the  division,  both 
of  whom  shall  not  belong  to  the  same  political  party,  and  fix  their  compensa- 
tion, not  exceeding  thirty  cents  an  hour  for  the  time  actually  spent  in  the 
performance  of  their  duties,  which  compensation  shall  be  paid  out  of  the  funds 
of  the  division. 

[Duty  of  inspectors.]  It  shall  be  the  duty  of  the  inspectors  to  inspect  from 
time  to  time  the  work  being  done  under  the  contract.  They  shall  file  with  the 
board  of  supervisors  at  least  once  a  month  written  reports  on  the  manner  in 
which  the  contractor  is  performing  the  work,  setting  forth  in  detail  any  objec- 
tions they  or  either  of  them  may  have  to  the  manner  in  which  the  work  is  being 
done,  with  recommendations  as  to  changes  desirable  and  provided  for  in  the 
plans  and  specifications.  They  shall  also  estimate  the  amount  of  work  of  an 
unsatisfactory  nature  done  since  their  last  report  and  the  supervisors  shall 
make  no  payment  on  account  of  such  alleged  unsatisfactory  work  until  the 
objections  have  been  inquired  into  or  until  the  contractor  shall  have  performed 
the  work  in  strict  compliance  with  the  plans  and  specifications. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  281;  repealed  and  present  section  enacted  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  640,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  169. 

§  2769.    PAYMENTS  ON  ACCOUNT.    The  supervisors  may,  from  time  to 

time,  as  the  work  progresses,  make  payments  on  account,  but  shall  not,  before 

the  completion  of  the  contract,  pay  more  than  seventy-five  per  cent  of  the 

contract  price  of  the  amount  completed,  and  final  payment  shall  not  be  made 

until  the  work  has  been  accepted  by  the  board. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  281;  repealed  and  present  section  enacted  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  640,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  160. 

§  2770.    MONEY  REMAINING  AFTER  COMPLETION  OF  WORK.    Any 

money  remaining  after  the  completion  of  the  work  contracted  for  shall  remain 
in  the  fund  of  the  road  division  and  shall  be  expended  only  in  maintaining  the 
roads  of  such  division. 

[When  division  ceases.]  On  the  payment  of  the  debts  of  the  division  or  on 
the  failure  at  two  successive  elections  to  vote  a  special  tax  or  bonds  for  any 
proposed  work  such  road  division  shall  cease  to  exist  as  a  permanent  road  divi- 
sion ;  provided,  that  the  second  election  for  a  special  tax  or  bond  issue  shall  be 
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held  not  less  than  six  months  nor  later  than  one  year  after  the  election  at  which 

a  special  tax  or  bond  issue  has  been  defeated. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  282;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  640,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  160. 

§2771.  WHERE  NOTICES  MUST  BE  PUBLISHED.  All  publications 
required  to  be  made  in  the  proceedings  for  the  formation  of  a  permanent  road 
division,  or  the  elections  or  other  proceedings  had  therein,  shall  be  published 
in  a  newspaper  published  within  such  road  division  if  any  paper  is  published 
therein ;  if  there  is  no  paper  published  within  such  road  division,  such  publica- 
tion shall  be  made  in  a  paper  published  within  the  county  and  deemed  by  the 
supervisors  most  likely  to  give  notice  to  the  residents  of  the  road  division. 
One  publication  each  week  for  three  successive  weeks  shall  be  a  sufficient 
publication  under  this  act,  including  any  publication  under  proceedings  com- 
menced but  not  concluded  before  this  act  takes  effect. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  282;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  640,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  160. 

§  2772.  EXPENSE  OF  ORGANIZING  DIVISION.  The  expenses  of  organiz- 
ing a  permanent  road  division  and  of  conducting  any  election  under  the  provi- 
sions of  this  act  shall  be  a  county  charge  payable  out  of  the  general  county 

fund. 

History:  Original  section  enacted  March  13,  1901,  Stats,  and  Amdts. 
1900-1,  p.  282;  repealed  and  present  enacted  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  641,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  161. 

§  2773.  CONSTRUCTION  OF  ARTICLE.  This  act  is  intended  to  famish 
an  alternative  method  for  accomplishing  the  road  construction  and  improve- 
ment provided  for  herein,  and  does  not  repeal,  modify,  or  abridge  any  other 
act  or  acts  having  for  their  object  the  construction  or  improvement  of  roads, 
streets,  or  other  public  highways  not  within  the  boundaries  of  a  municipal 
corporation. 

.  History:     Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  641, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  161. 

Editorial  Note:  This  section  was  not  included  either  in  the  title  to 
the  act  or  the  enacting  clause,  and  there  is  a  serious  question  as  to 
whether  it  has  any  force  and  validity,  not  having  been  passed  as  the 
law  requires. 

1«    OoMtmctloa  —  Scope   off   act,   as    here  without  repeal  or  modification  of  other  acts 

outlined,  is  to  provide  an  alternative  method  of  similar  tenor  upon  highways  not  within 

of  road  construction  which  should  not  oper-  municipal    corporations.  —  Potter    v.    Santa 

ate  within  municipal  corporations  at  all,  but  Barbara  County,  160  Gal.  35S,  116  Pac.  1101. 
which    should    operate    concurrently,     and 
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CHAPTER  m. 


TOLL-BO  ADS. 


I.    Construction  of  toll-roads,  §(  2779-2802. 
II.    Use  of  toll-roads,  and  obstructions  thereon,  ||  2811-2817. 
H3L    Inspection  and  repairs,  ||  2827-2832. 


ARTICLE  I. 

CONSTRUCTION  OP  TOLL-ROADS. 

|2779.  Notice  of  and  application  to  construct  the  read. 

I  2780.  Special  meeting  of  supervisors. 

I  2781.  Hearing  the  application. 

|  2782.  Action  of  supervisors. 

I  2783.  Commissioners,  how  appointed  for  other  counties. 

1 2784.  Laving  out  the  road. 

I  2785.  Compensation  of  commissioners,  map  and  report. 

I  2786.  Branches  and  extensions. 

|  2787.  Acquisition  of  lands  by  grant  [for  toll-roads]. 

|  2788.  Appropriation  of  damages  for  highways  taken. 

|  2789.  Plat  must  be  made  before  tolls  are  fixed. 

I  2790.  Orchards  and  gardens. 

I  2791.  Bridging  streams. 

I  2792.  One  road  corporation  using  the  road-bed  of  another. 

|  2793.  How  to  be  constructed. 

|  2794.  May  relay  with  what. 

|  2795.  Mile-stones  and  posts. 

I  2796.  Guide-posts. 

|  2797.  Inspection,  certificate,  and  completion. 

|  2798.  Erection  of  gates,  etc. 

I  2799.  Abandonment  of  road,  and  what  becomes  of  it. 

I  2800.  County  may  purchase  toll-road,  how. 

I  2801.  How  appraisement  and  award  made,  and  effect  of. 

I  2802.  Provisions  apply  to  all  toll-roads. 

§  2779.    NOTICE  OF  AND  APPLICATION  TO  CONSTRUCT  THE  ROAD. 

If  all  lands  necessary  for  the  roadbed  and  other  purposes  are  not  otherwise 
acquired  as  hereinafter  provided,  the  company  proposing  to  construct  a  toll- 
road  through  any  part  of  a  county  must  publish  a  notice  in  some  newspaper  pub* 
lished  therein,  and  if  none,  then  the  newspaper  nearest  thereto,  once  in  each 
•week  for  six  successive  weeks,  specifying  the  character  of  the  road,  the  termini, 
and  each  town,  city,  or  village  through  which  it  is  proposed  to  construct  it,  and 
the  time  when  the  application  hereinafter  required  will  be  made.  After  such 
notice  is  complete,  on  the  day  specified  therein,  application  must  be  made  to  the 
board  of  supervisors  of  the  county  for  authority  to  take  the  necessary  land  and 
to  construct  the  road  described  in  the  notice. 

History:    Enacted  March  12,  1872,  founded  upon  |§  2,  3  Act  May  12, 
1853,  State.  1853,  p.  169,  and  |  4  Act  April  4,  1870,  Stats.  1869-70,  p.  885. 
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TOLL-ROADS  —  CONSTRUCTION,    ETC. 

1.  Amount  of  real  estate  corporation  may 

hold. 

2.  Appropriation  of  private  property  for 

public  use. 

3.  Authority  to  construct  road — In  whom 

Tested. 

4,5.  Collection  of  toll — Right  to. 

6.  Convenience    of    public  —  Reason    for 

toll-roads. 

7.  Dedication  to  public  use — How  accom- 

plished. 

8.  Duty  to  fix  rates  of  toll. 

9.  Easement  of  —  Irrevocable,   vested  in 

public. 

10.  Error  in  proceedings — Effect  of. 

11.  Exclusive  privilege — Not  allowed. 

12.  Expiration  of  franchise — Effect  of. 

13.  Granting    franchises    for    toll-roads — 

Legislative  act. 

14, 15.  Interest    in    toll-road  —  Not    private 
property. 

16.  Management  and  control  of  toll-roads 

— In  supervisors. 

17.  Parallel  road — May  be  constructed. 

18, 19.  Possession    and    collection    of    tolls — 
Presumption  of  ownership. 

20.  Presumption — That  party   constructed 

road. 

21.  Public  easement — Rather  than  private 

property. 

22,23.  Public  highway— As  toll-road — County 
government  act. 

24,  25.  Same — Conversion  of  same. 

26,  27.  Same — Franchise  to  collect  tolls. 

28.  Same — Toll-road  is  such. 

29.  Recording  road — Not  necessary. 

30.  Right  to  construct — Individual  or  cor- 

poration. 

31,  32.  Right  of  way — Private  property. 

As  to  condemning  land  for  landings  for 
ferry  purposes,  see  Kerr's  Cyc.  Code  Civ. 
Proc,  !  1238,  subd.  4,  and  note. 

As  to  how  private  property  may  be  taken 
for  public  use,  and  as  to  compensation  there* 
for,  see  Const.  1879.  art.  I,  S  14,  1  Hennlng's 
General  Laws,  3d  ed.,  p.  xxxiil. 

As  to  no  toll  to  be  charged  on  public  roads, 

see  Kerr's  Cyc.  Civ.  Code,   2d  ed.,   |  515  and 
note. 

.  As  to  franchise  of  roads  for  use  of  horse- 
less vehicles,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  |  524. 

As  to  rates  of  toll  being  posted,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  |  516  and  note. 

As  to  right  to  demand  toll,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  |  517  and  note. 

As  to  toll-road  becoming;  public  property 
after  expiration  of  franchise,  see,  ante,  $  2619 
and  note. 


As    to    supervisors    fixing;    toll   rates,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S|  514,  528  and 
notes. 

As  to  Traajon-road  corporations  generally, 

see  Kerr's  Cyc.  Civ.  Code,  2d  el,  Si  912,  924 
and  notes. 

1.  Amount  of  real  estate  corporation  but 
hold. — Corporation  for  construction  of  turn- 
pike can  hold  only  such  real  estate  as  pur- 
pose of  corporation  may  require. — Coleman 
v.  San  Rafael  Turnpike  Road  Co.,  49  CaL 
617,    522. 

2.  Appropriation  of  private  property  for 
public  use  Is  an  element  of  sovereignty,  and 
article  I,  section  14  of  the  constitution  has 
declared  condition  upon  which  this  right 
may  be  exercised.  It  is  function  of  legisla- 
ture to  determine  what  will  constitute  pub- 
lic use  and  whether  any  private  property 
shall  be  taken  for  such  use. — County  of  San 
Mateo  v.  Coburn,  130  Cal.  631,  634,  63  Pac 
78,   621. 

8.  Authority  to  construct  road—- In  whom 
vested. — Authority  to  construct  road  over 
public  domain  or  other  land  does  not  belong 
exclusively  to  state,  but  any  person  who  can 
procure  from  landlord  right  of  way  may 
construct  and  maintain  road. — Bart  ram  ?. 
Central  Turnpike  Co.,  25  Cal.  283,  290. 

4.  Collection  of  toll— Right  to,  is  fran- 
chise and  can  be  exercised  only  when 
granted  by  legislature  or  some  branch  of 
government  vested  by  legislature  with 
power  to  grant  such  franchise. — Bartrarn 
v.  Central  Turnpike  Co.,  25  Cal.  283,  290. 

5.  Is  privilege  of  public  nature  and  ve-ts 
in  an  individual  only  by  virtue  of  legisla- 
tive branch. — Truckee  &  Tahoe  Turnpike 
Road  Co.  v.   Campbell,    44  CaL   89,  91. 

6.  Convenience  of  public  —  Reasoa  for 
toll-roads. — Convenience  of  public  is  reason 
for  toll-roads.  They  are  public  highways, 
constructed  like  such,  in  hope  of  profit  for 
their  proprietor,  yet  for  public  purpose,  aid 
travelers  have  right  to  use  them  on  paying 
specified  toll. — People  ex  rel.  El  Dorado 
County  v.  Davidson,  79  Cal.  166,  168,  169.  SI 
Pac.  538. 


7.  Dedication  to  public  use- 
pltshed. — Dedication  to  public  use  of  toll- 
road  is  accomplished  by  constructing  and 
opening  it  for  use  and  collecting  tolls  there- 
for, and  no  formal  acceptance  is  necessary. 
—People  ex  rel.  El  Dorado  County  v.  David- 
son, 79  Cal.  166,  169,  21  Pac.  538. 

8.  Duty  to  fix  rates  of  toll  is  imposed  on 
supervisors  by  their  authorising  construc- 
tion of  toll-road  by  corporation,  and  they 
can  not  arbitrarily  refuse  to  do  so,  and  man- 
damus will  lie  to  compel  them  to  fix  such 
rates. — Stony  Hill  Turnpike  Road  Co.  v. 
Board  of  Supervisors,  88  Cal.  632,  633,  26 
Pac.  513. 

9.  Easement  of  —  Irrevocable,  vested  ia 
public. — Easement  which  is  irrevocable  li 
vested  in  public  in  use  of  toll -road. — People 
ex  rel.  El  Dorado  County  v.  Davidson,  79 
Cal.  166,  170,  21  Pac.  638. 
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10.  Error  In  proceedings  Effect  of. — Er- 
ror in  proceedings  granting-  franchise  does 
not  make  such  franchise  liable  to  attack  by 
private  person  or  in  collateral  proceedings. 
— Truckee  &  Tahoe  Turnpike  Road  Co.  v. 
Campbell,   44  Cal.  89,   91,  92. 

11.  Exclusive    privilege  —  Not    allowed. — 

Exclusive  privilege  for  toll-roads  can  not 
be  granted.  Others  may  build  roads  on  or 
near  same  line  of  travel.  —  Indian  Canon 
Road  Co.  v.  Robinson,   13  Cal.   519,   520. 

12.  Expiration   of   franchise— Effect  of.— 

Expiration  of  time  for  which  franchise  to 
collect  tolls  was  granted  ends  right  to  col- 
lect tolls. — People  ex  rel.  Redemeyer  v.  An- 
derson &  Ukiah  Valley  R.  Co.,  76  Cal.  190, 
191.  18  Pac.  808. 

13.  Granting;  of  franchises  for  toll-roads 
— Legislative  act. — It  is  use  of  delegated 
power,  and  board  of  supervisors  can  not  ex- 
ceed its  authority.  The  mode  in  which  such 
power  must  be  exercised  is  prescribed  by 
statute. — Blood  v.  Woods,  95  Cal.  78,  86,  30 
Pac.  129. 

14.  Interest    In    toll-road  —  Not    private 

property.— Interest  In  toll -road  of  company 
Is  not  private  property,  for  road  belongs  to 
public  and  company's  only  right  is  to  collect 
tolls  as  compensation  for  building*  road. — 
Wood  v.  Truckee  Turnpike  Co.,  24  Cal.  474, 
486.   487. 

IB.  Compares  Welsh  v.  County  of  Plumas, 
80  Cal.  338,  341,  22  Pac.  254. 

16.  Management  and  control  of  toll-road 
—In  supervisors. — Management  and  control 
of  toll -roads  is  within  power  of  board  of 
supervisors  same  as  free  public  highways. — 
Blood  v.  Woods,  95  Cal.   78,  86,  30  Pac.   129. 

17.  Parallel  road— May  he  constructed  to 

another  regarding  which  franchise  to  collect 
tolls  has  been  granted. — Bartram  v.  Central 
Turnpike  Co.,  25  Cal.  283,  288. 

18.  Possession  and  collection  of  tolls— 
Presumption  of  ownership. — Possession  and 
collection  of  tolls  over  road  is  prima  facie 
evidence  of  ownership  which  can  not  be  in- 
quired into  in  collateral  proceeding. — Weav- 
erville  &  Minersvllle  Wagon  Road  Co.  v. 
Board  of  Supervisors,  64  Cal.  69,  71,  72,  28 
Pac.  496. 

19.  Compares  Blood  v.  Woods,  95  Cal.  78, 
86,  87,  30  Pac.   129. 

20.  Presumption— -That  party  constructed 
road  is  raised  in  favor  of  one  who  was  au- 
thorized to  construct  and  maintain  toll-road 
over  line  of  vacated  highway  and  who  for 
years  has  been  in  possession  thereof  and 
collected  tolls.  Forfeiture  could  not  be  de- 
clared in  suit  to  recover  tolls. — Carter  v. 
Meuli,  122  Cal.  367,  369,  55  Pac.  138. 

21.  Public  easement— Rather  than  private 
property*  is  what  toll-roads  should  be  re- 
garded as. — People  ex  rel.  El  Dorado  County 
Y.  Davidson,  79  Cal.   166.   169,   21  Pac.  538. 

See  pars.  14,  26,  this  note. 


22,  Public  bia-lmray  —  As  toll-road-* 
County  government  act  conferring  power  on 
supervisors  to  license  tolls  on  public  high- 
way as  compensation  for  keeping  it  in  re- 
pair whenever  expense  of  maintenance  is  too 
great  for  county,  does  not  conflict  with  arti- 
cle XI,  section  13,  of  constitution  forbidding 
legislature  to  delegate  to  private  parties 
control  over  county  improvements  by  party. 
—Blood  v.  McCarty,  112  Cal.  561.  564,  565,  44 
Pac.  1026. 

28.  Compares  El  Dorado  County  v.  David- 
son, 30  Cal.  520,  623,  524;  Blood  v.  Woods, 
95  Cal.  78,  86,  30  Pac.  129. 

See  pars.  20,  21,  this  note. 

24.  Same— Conversion  of  same  by  super- 
visors into  toll-road  and  granting  to  individ- 
uals right  to  collect  tolls  thereon  is  beyond 
authority  of  supervisors,  even  though  rent 
is  paid  therefor. — El  Dorado  County  v.  Da- 
vidson, 80  Cal.  520,  523,  524.  See  Blood  v. 
Woods,   95  Cal.  78,  86,  30  Pac.  129. 

26.  Compares  Blood  v.  McCarty,  112  Cal. 
561,  664,  565.  44  Pac.  1025. 

26.  Same— Franchise  to  collect  tolls  over 
same  Is  void.  Granting  franchise  is  legisla- 
tive act  and  use  of  delegated  power,  and  no 
power  is  delegated  supervisors  to  grant 
franchise  over  free  highway.  If  they  ex- 
ceed their  authority  by  doing  so,  court  may 
inquire  into  same  in  collateral  proceedings. 
— Blood  v.  Woods,  95  Cal.  78,  86,  87,  80  Pac. 
129. 

27.  Distinguished s  in  Blood  v.  McCarty, 
112  Cal.  661,  564.  565.  44  Pac.  1025. 

See  pars.  22,  23,  this  note. 

28.  Same— Toll-road  Is  such,  property  of 
which  pertains  to  state;  state  may  allow 
tolls  for  compensation  for  keeping  road  in 
repair  as  well  as  for  building  road,  and  it 
is  immaterial  that  result  may  take  away 
previous  right  of  public  to  pass  toll-free. — 
Blood  v.  McCarty,  112  Cal.  561,  664,  665,  44 
Pac.  1025. 

29.  Recording  road — Not  necessary. — Re- 
cording road  as  such  is  not  necessary  to 
render  strip  of  land  dedicated  to  public  as 
public  road  legal  public  highway. — Blood  v. 
Woods,  96  Cal.  78,  87,  80  Pac.  129. 

SO.  Right  to  construct— Individual  or  cor- 
poration.— Right  to  construct  and  operate 
toll-roads  is  as  much  right  of  an  individual 
as  of  corporation. — People  ex  rel.  El  Dorado 
County  v.  Davidson,  79  Cal.  166,  168,  21  Pac. 
538. 

31.  Right  of  way  of  road— Private  prop* 
erty,  though  held  for  public  use  and  is  inci- 
dent and  necessary  to  privilege  of  collecting 
tolls  thereon,  and  constitutes  interest  in  land 
on  which  wagon-road  rests  sufficient  to  en- 
title such  company  to  sue  for  damages  for 
adverse  possession.  —  Welsh  v.  County  of 
Plumas,  80  Cal.  338,  341,  22  Pac.  264. 

32.  Compares  Wood  v.  Truckee  Turnpike 
Co.,  24  Cal.  474,  486,  487;  Kellett  v.  Clayton, 
99  Cal.  210,  213,  33  Pac.  885;  Sears  v.  Tuol- 
umne County.  132  Cal.  167,  172,  €4  Pac,  270. 

See  par.  14,  this  note. 
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§  2780.  SPECIAL  MEETING  OF  SUPERVISORS.  On  application  therefor 
the  president  of  the  board  of  supervisors  may  call  a  special  meeting  to  hear  the 
application,  ten  days'  notice  thereof  being  served  on  each  of  the  other  super- 
visors, either  personally  or  by  leaving  it  at  his  place  of  residence  if  absent;  the 
expense  of  such  special  meeting  and  serving  notices  must  be  paid  by  the  appli- 
cant. 

History:     Enacted  March  12,  1872,  founded  upon  f  2  Act  April  22, 
1853,  Stats.  1853,  p.  114. 

§  2781.  HEARING  THE  APPLICATION.  On  the  hearing  all  residents  of 
the  county  and  others  interested  may  appear  and  be  heard.  The  board  may 
take  testimony,  or  authorize  it  to  be  taken  by  any  officer  of  the  county,  and 
adjourn  the  hearing  from  time  to  time. 

History:    Enacted  March  12,  1872. 

§  2782.  ACTION  OF  SUPERVISORS.  If  it  appears  to  the  board  of  super- 
visors that  the  public  interests  will  be  promoted  thereby,  a  majority  of  all  the 
members  thereof  may  grant  the  application,  and  by  order  authorize  the  com- 
pany to  take  the  real  property  necessary,  and  appoint  two  commissioners  to 
lay  out  the  road,  who  are  disinterested  either  in  the  company  or  in  any  land 
sought  to  be  taken  or  adjoining  thereto.  A  copy  of  this  order  must  be  recorded 
in  the  county  clerk's  office  before  action  under  it  is  had. 

History:     Enacted  March  12,  1872,  founded  upon  f  15  Act  May  12, 
1853,  Stats.  1853,  p.  172,  and  8  2  Act  April  22,  1863,  Stats.  1853,  p.  114. 

§  2783.    COMMISSIONERS,  HOW  APPOINTED  FOB  OTHER  COUNTIES. 

If  the  route  extends  into  more  than  one  county,  the  application  must  specify 

their  names,  and  the  board  of  supervisors  of  each  of  such  counties  must 

appoint  commissioners  to  act  in  their  respective  counties  with  the  commissioner 

and  surveyor  of  the  company.    The  company  must  appoint  one  commissioner 

of  like  qualification  as  those  appointed  by  the  board  of  supervisors,  and  furnish 

a  surveyor  to  accompany  and  act  with  them. 

History:     Enacted  March  12,  1872,  founded  upon  f  2  Act  April  22, 
1853,  Stats.  1853,  p.  114. 

§  2784.  LAYING  OUT  THE  ROAD.  The  commissioners  must  take  the  oath 
of  office,  and  view  and  lay  out  the  road  as  in  their  judgment  will  best  promote 
the  public  interest.  They  must  hear  all  persons  interested,  and  may  take  tes- 
timony ;  they  may  determine  the  breadth  of  the  way,  not  exceeding  one  hundred 
feet,  except  where  the  company  acquire  a  greater  breadth  by  grant.  They  must 
make,  sign,  and  certify  an  accurate  survey  and  description  of  the  route,  and  of 
the  land  necessary  for  the  road,  buildings,  and  gates  in  each  county,  and  record 
the  same  in  the  office  of  the  county  clerk  thereof.  When  the  breadth  of  the 
road  is  not  fixed  by  the  commissioners  it  may  be  fixed  by  the  commissioner  of 
highways  or  the  board  of  supervisors  of  the  county. 

History:     Enacted  March  12,  1872,  founded  upon  §  15  Act  May  12, 
1853,  Stats.  1853,  p.  772,  and  §  4  Act  April  4,  1870,  Stats.  1869-70,  p.  885. 

§2785.    COMPENSATION  OF  COMMISSIONERS,  MAP  AND  REPORT 

The  company  must  pay  to  each  commissioner  his  expenses  and  four  dollars  * 
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day  for  his  services ;  cause  their  surveyor  to  make  the  map  of  the  proposed  road, 
which,  when  approved  and  certified  by  the  commissioners,  must  be  filed  with 
the  report  in  the  office  of  the  clerk  of  the  board  of  supervisors  and  recorded. 

History:    Enacted  March  12,  1872. 

§  2786.  BRANCHES  AND  EXTENSIONS.  The  directors  of  any  such  com- 
pany may,  with  the  written  consent  of  the  holders  of  two-thirds  of  the  stock, 
proceed  in  the  manner  prescribed  by  the  preceding  seven  sections  to  construct 
branches  to  their  road,  or  to  extend  it  or  alter  any  part  of  its  route  or  branches. 

History:    Enacted  March  12,  1872. 

§2787.    ACQUISITION  OF  LANDS  BY  GRANT  [FOB  TOLL-BO  ADS]. 

Lands,  roadways,  and  rights  to  the  use  of  land  necessary  for  the  purposes  of  the 
toll-road  or  its  appurtenances  may  be  acquired  by  gift,  purchase,  transfer,  or 
consent,  or  by  condemnation  as  hereinabove  provided  for.  If  after  any  toll- 
road  company  has  actually  constructed  its  road  over  any  land,  adverse  claim, 
be  made  to  such  land,  the  company  may,  without  making  the  application  to  the 
board  of  supervisors  hereinabove  provided  for,  acquire  the  right  of  way  for 
said  road  over  such  land  by  condemnation  in  the  manner  provided  for  in  title 
seven  of  the  Code  of  Civil  Procedure.  Lands  within  any  public  highway  may 
be  granted  by  the  board  of  supervisors  or  town  or  city  authorities  on  such 
terms  and  for  such  sums  as  may  be  agreed  upon. 

History:     Enacted  March  12,  1872;  amended  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  580,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  161. 

§2788.    APPROPRIATION   OF  DAMAGES  FOB   HIGHWAYS  TAKEN. 

When  the  road  company  desires  the  exclusive  use  of  lands  forming  part  of  a 
highway,  and  such  use  is  granted  by  the  supervisors,  the  damages  received 
therefor  are  to  be  paid  to  the  road  fund  of  the  road  district  in  which  the  same 

is  situated. 

History:     Enacted  March  12,  1872,  founded  upon  {8  Act  April  4, 
1870,  Stats.  1869-70,  p.  886. 

1.    Diatvrblng-   bed   of  turnpike-road— By  of  land  composing*  bed  of  road. — Stockton  4b 

bwildln*-  railroad  taereoa  makes  trespasser  L.  O.  R.  Co.  v.  Stockton  ft  C.  R.  Co.,  53  Cal. 

liable    for    damages    actually    sustained    by  11,  18. 
reason  of  such  acts,  and  not  for  entire  value 

§  2789.  PLAT  MUST  BE  MADE  BEFORE  TOLLS  ARE  FIXED.  When 
the  company  has  obtained  all  necessary  lands,  roadways,  and  rights  of  way 
in  any  county  by  gift,  purchase,  transfer,  consent  or  agreement,  the  road  may 
be  constructed  or  completed  without  making  the  application  to  the  board  of 
supervisors  hereinbefore  provided  for;  but  before  the  supervisors  fix  the  tolls  to 
be  taken  on  such  road,  an  accurate  survey  or  plat  of  the  road  must  be  made  by 
a  practical  surveyor,  signed  and  sworn  to  by  the  president  and  secretary,  and 
filed  for  record  in  the  county  clerk's  office  of  each  county  through  which  the 
road  passes. 

History:     Enacted  March  12,  1872,  founded  upon  (  8  Act  April  4, 
1870,  Stats.  1869-70,  p.  886;  amended  March  18,  1907,  State,  and  Amdts. 
1907,  p.  580,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  161. 
Pol.  C.— 60  045 
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§  2790.  ORCHARDS  AND  GARDENS.  No  such  road  must  be  laid  out 
through  any  orchard  of  four  years'  growth,  to  the  injury  of  the  fruit  trees,  or 
any  garden  of  four  years'  cultivation,  or  any  dwelling-house  or  building,  con- 
nected with  a  dwelling-house,  or  any  yard  or  inclosure  necessary  thereto,  with- 
out the  consent  of  the  owner. 

History:     Enacted  March  12,  1872,  founded  upon  f  16  Act  May  12» 

1853,  State.  1853,  p.  172. 

§  2791.    BRIDGING  STREAMS.    The  road  company  may  bridge  any  stream 

or  river  on  the  route  of  their  road,  when  not  within  the  limits  prescribed  by  law 

for  the  erection  and  maintenance  of  any  other  bridge ;  and  in  bridging  streams 

used  for  rafting  lumber  the  bridge  must  be  so  constructed  as  not  to  prevent  or 

endanger  the  passage  of  any  raft  forty  feet  in  width. 

History:     Enacted  March  12,  1872,  founded  upon  f  18  Act  May  12, 
1853,  State.  1868,  p.  178. 

§  2792.  ONE  ROAD  CORPORATION  USING  THE  ROAD-BED  OF  AN- 
OTHER.  No  plank-road  company  must  construct  its  road  on  the  road  of 
another  company,  except  in  case  of  crossings,  without  consent  of  the  latter. 

History:    Enacted  March  12,  1872. 

§  2793.  HOW  TO  BE  CONSTRUCTED.  Every  such  road  must  be  laid  out 
at  least  fifty  feet  wide.  The  track  of  plank-roads  must  be  constructed  eighteen 
feet  wide,  of  timber,  plank,  or  other  hard  material.  The  track  of  turnpikes 
must  be  bedded  with  stone,  gravel,  or  such  other  hard  material  found  on  the 
line  thereof,  to  the  width  of  eighteen  feet,  and  faced  with  broken  stone  or 
gravel.  The  common  wagon-road  must  be  graded  at  least  twelve  feet  in  width, 
and  so  constructed  with  necessary  turnouts  as  to  permit  vehicles  to  pass  each 
other  conveniently.  All  the  roads  must  be  ditched  on  the  sides  when  practi- 
cable, and  have  proper  and  necessary  sewerage,  and  be  so  constructed  that 
vehicles  may  pass  on  and  off  the  track  at  all  intersections  of  roads. 

History:    Enacted  March  12,  1872. 

§  2794.  MAY  RELAY  WITH  WHAT.  Every  company  that  has  once  laid 
their  road  with  plank  may  relay  it  or  any  part  of  it  with  broken  stone,  gravel, 
shells,  or  other  hard  material  whereby  they  keep  a  good,  substantial  road. 

History:    Enacted  March  12,  1872. 

§  2795.  MILE-STONES  AND  POSTS.  A  mile-stone  or  post  must  be  main- 
tained at  every  mile,  with  an  inscription  showing  the  distance  from  the  com- 
mencement of  the  road.  If  the  road  commences  at  the  end  of  any  other  road, 
or  intersects  therewith,  having  mile-stones  or  posts  on  which  the  distance  from 
any  city  or  town  is  marked,  a  continuation  of  that  distance  must  also  be 

inscribed. 

History:     Enacted  March  12,  1872. 

A*    to   Injury   to   mile-atones,    see    Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  590. 

§  2796.  GUIDE-POSTS.  A  guide-post  must  be  erected  at  every  place  where 
the  road  is  intersected  by  a  public  road,  with  an  inscription  showing  the  name 
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of  the  place  to  which  such  intersecting  road  leads,  in  the  direction  to  which 
the  name  on  the  guide-post  points. 

History:    Enacted  March  12,  1872. 
As  to   Injury  to   amide-port*,   see   Kerr's  Cyc  Pen.  Code,  2d  ed.,  S  950. 

4 

§2707.    INSPECTION,  CERTIFICATE,  AND  COMPLETION.     When  the 

road,  or  three  consecutive  miles  thereof,  is  completed,  the  commissioner  of 

highways  or  such  road  overseer  or  other  person  thereto  specially  appointed  by 

the  board  of  supervisors  of  the  county,  must  inspect  the  road  when  requested, 

and  if  satisfied  that  the  road  conforms  to  the  requirements  of  the  law,  must 

certify  to  the  facts  and  file  the  certificate  in  the  office  of  the  county  clerk ;  for 

such  service  four  dollars  per  day  must  be  by  the  company  paid  to  the  inspector 

or  commissioner.    When  only  three  miles  of  any  plank-road  are  completed,  if  it 

is  not  the  entire  road,  tolls  must  not  be  collected  thereon  for  more  than  one  year, 

unless  the  road  or  five  consecutive  miles  are  completed  within  the  year. 

History:     Enacted  March  12,  1872,  founded  upon  f  6  Act  April  4, 
1870,  State.  1869-70,  p.  85. 

§  2798.  ERECTION  OF  GATES,  ETC.  When  the  certificate  of  completion 
is  filed  toll-gates  may  be  erected  and  tolls  collected.  No  toll-gate,  toll-house, 
or  other  building  must  be  put  up  within  ten  rods  of  the  front  of  any  dwelling- 
house,  barn,  or  outhouse,  without  written  consent  of  the  owner  thereof. 

History:    Enacted  March  12,  1872. 

1.  Toll-gates— -Number  and  location,  must  power  to  collect  tolls,  even  though  board  of 
be  authorized  by  board  of  supervisors,  and  supervisors  has  fixed  rate  of  toll. — Waterloo 
In   absence  of  such   order  company  has   no      Turnpike  Road  Co.  v.  Cole,  51  Cal.  381,  385. 

§2799.    ABANDONMENT  OF  ROAD,  AND  WHAT  BECOMES  OF  IT. 

Whenever  the  holders  of  two-thirds  of  the  stock  consent,  the  directors  of  any 

company  may  abandon  the  whole  or  any  part  of  their  road  at  either  or  both 

ends,  by  written  surrender  thereof,  attested  by  their  seal,  and  acknowledged  by 

the  president  and  secretary  as  a  deed  or  grant  is  acknowledged,  and  recorded 

in  the  clerk's  office  of  each  county  where  the  surrendered  road  lies;  thereafter 

the  surrendered  road  belongs  to  the  road  districts  in  which  it  lies,  but  the 

company  may  continue  to  take  toll  on  any  three  consecutive  miles  in  length  not 

so  surrendered. 

History:    Enacted  March  12,  1872. 

EXPIRATION  OF  FRANCHISE,  ETC. —  As    to    toll-roads    becoming   public   hlgh- 

EFFECT.  ways  by  abandonment  or  expiration  of  fraa- 

1.  Right  to  collect  tolls  ceasing— Effect  of.      chl»e»  see'  ante-  «  2619  and  note- 

2,3.  Road  of  turnpike  company — Not  private  As   to   when  corporation  ceaaes   to   exHt, 

property.  see  Kerr's  Cyc.  Civ.  Code,  2d  ed..   1  529. 

As   to   forfeiture   of  franchise  because   of  i.     Right   to   collect   tolls   ceasing—Effect 

literal    collection   of   tolls,    see    Kerr's   Cyc.  Cf. — Right   to   collect   tolls   ceasing  for  any 

Civ.  Code,  2d  ed.,  1  514  and  note.  cause,   toll-road  becomes  public  highway. — 

As  to  mortgaging-  wagon-road,  see  Kerr's  People  ex  rel.  Waugh  v.  Auburn  &  Yankee 

Cyc.  Civ.  Code,  2d  ed.,  1  522  and  note.  Jim's    Turnpike    Co.,    122    Cal.    335,    339,    55 


As   to   sale   of  franchise   under  execution 


Pac.   10. 


generally,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  2.     Road  of  turnpike  company— Not  private 

I  388  and  note.  property. — Road    of    turnpike    company    be- 

Am  to  termination  of  franchise  by  explra-       longs  to  public  and  Is  not  private  property 

tlon  or  non-user,  see,  ante,  §  2619  and  note.       ^f  company.     All  interest  company  has  In  It 
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Is  right  and  power  to  collect  tolls  as  com-  public  highway. — Kellett  v.  Clayton,  99  Cal. 

pensatlon  for  building  road.    Every  traveler  210,  212,  33  Pac.  886. 

has   same   right   to   use   road,    upon   paying  s.    Compare i   Welsh  v.  County  of  Plumas, 

tolls  established  by  law,  as  upon  any  other  80  Cal.  388,  841,  22  Pac  254. 

§2800.  COUNTY  MAY  PURCHASE  TOLL-ROAD,  HOW.  At  any  time 
within  five  years  from  filing  the  certificate  of  completion  of  any  road  con- 
structed under  the  provisions  of  this  chapter,  or  at  any  time  after  any  toll- 
road  constructed  and  under  operation  under  any  of  the  laws  of  this  state  has 
been  in  existence  for  ten  or  more  years,  a  county  within  which  the  road  or  any 
portion  thereof  is  located,  may  purchase  the  same  at  a  fair  cash  valuation,  to 
be  fixed  by  seven  commissioners,  all  disinterested  persons ;  three  to  be  appointed 
by  the  board  of  supervisors  of  the  county,  three  by  the  owners  of  the  road,  and 
one  by  the  judge  of  the  superior  court  of  the  county,  who  must  estimate  the 
fair  cash  value  of  the  road,  and  make  report  thereof,  under  oath,  to  the  board 
of  supervisors.  If,  within  three  months  after  filing  the  report  the  appraised 
value  thereof  is  tendered  on  behalf  of  the  county  to  the  owner  of  the  road,  or 
his  authorized  managing  agent,  in  gold  coin,  the  right  of  the  owner  to  take 
tolls  on  the  road  is  terminated,  and  the  road  to  become  the  property  of  the 

county. 

History:  Enacted  March  12,  1872,  founded  upon  (  7  Act  April  4, 
1870,  State.  1869-70,  p.  886;  amended  April  3,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  pp.  22-23,  March  27,  1896,  State,  and  Amdts.  1895,  p.  196. 

1.  Rlffht  of  way— Private  property* — The  wagon -road  rests. — Welsh  v.  County  of  Plu- 
rlght   of   way  for   toll-road   over   land   em-      mas,  80  Cal.  338,  341,  22  Pac.  254. 


braced  within  it  is  private  property,  but  for  2.     Compare t    Woods  v.  Truckee  Turnpike 

public  use,  and  is  incident  and  necessary  to  Co.,  24  Cal.  474,  486,  487;  Kellett  v.  Clayton, 

privilege    of    collecting    tolls    thereon,    and  99  Cal.  210,  213,  33  Pac.  885;  Sears  v.  Tuol- 

tonstitutes  an  interest  in  lands  upon  which  umne  County,  132  Cal.  167,  172,  69  Pac  270. 

§  2801.    HOW  APPRAISEMENT  AND  AWARD  MADE,  AND  EFFECT  OF. 

A  majority  of  the  board  of  commissioners  mentioned  in  the  preceding  section 
constitute  a  quorum,  and  the  concurrence  of  a  majority  in  making  the  estimate 
and  award  is  binding  upon  the  road-owner  if  approved  by  the  board  of  super- 
visors. The  commissioners  must  make  their  report  within  thirty  days  after 
their  appointment,  and  if  approved,  the  tender  of  the  amount  of  the  appraise- 
ment and  award  must  be  made  by  the  county  treasurer;  whether  the  owner 
conveys  the  road  to  the  county  or  not,  the  report  and  tender  operate  as  a  con- 
veyance to  the  county  of  the  road  and  all  its  incidents  and  appurtenances. 

History:  Enacted  March  12,  1872,  founded  upon  (1  Act  April  4, 
1870,  Stats.  1869-70,  p.  888. 

§  2802.    PROVISIONS  APPLY  TO  ALL  TOLL-ROADS.    The  provisions  of 

this  article  apply  to  all  toll-roads,  whether  owned  by  companies,  corporations, 

or  natural  persons,  and  include  toll-roads  constructed  or  to  be  constructed  and 

operated  for  the  use  of  light  vehicles  for  the  carriage  of  persons,  or  for  the  use 

of  automobiles  and  other  horseless  vehicles. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  580, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  161;  amended  March  22,  1909, 
Stats,  and  Amdts.  1909,  p.  669. 
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ARTICLE  H. 


USE  OF  TOLL-ROADS,  AND  OBSTRUCTIONS  THEREON. 

S  2814.  Persona  exempt  from  tolls. 
|  2815.  Encroachment*,  how  removed. 
S  2816.  Who  liable  for  penalty,  and  what. 
1 2817.  Action  for  penalty  or  trespass. 


§2814.  PERSONS  EXEMPT  FROM  TOLLS.  The  following  persons  and 
none  other  are  exempt  from  payment  of  toll  on  wagon,  turnpike,  or  plank 
roads : 

1.  Persons  going  to  or  from  any  funeral,  and  all  funeral  processions. 

2.  Troops  in  actual  service  of  the  state  or  of  the  United  States,  and  persons 
going  to  or  from  a  military  training  which  by  law  they  are  required  to  attend. 

3.  Persons  going  to  or  from  the  court-house  in  obedience  to  a  subpoena  in  a 
criminal  action. 

4.  Persons  living  within  one  mile  of  any  gate  by  the  most  usually  traveled 
road  may  pass  it  at  one-half  toll,  when  not  engaged  in  the  transportation  of 
others  or  the  property  of  others. 

5.  Farmers  living  on  their  farms  within  one  mile  of  any  gate  by  the  most 
usually  traveled  road,  may  pass  free  when  going  to  or  from  their  work  on  such 
farms. 

6.  School  children  attending  school  within  three  miles  of  their  parents'  or 
boarding  house. 

7.  The  road  overseer  of  the  road  district  through  which  road  passes,  or  the 
commissioners  of  highways  for  the  purpose  of  inspecting  the  condition  of  the 

road. 

History:     Enacted  March  12,  1872;  amended  March  12,  1880,  Code 
Amdts.  1880  (Pol.  G.  pt.),  p.  4. 


1.  Exemption  from  paying  toU  secured  by 
agreement  of  corporation  Is  not  an  ease* 
ment,  nor  Is  it  a  right  imposed  upon  cor- 
poreal property.  Such  exemption  gives  no 
right  to  use  road,  for  that  right  exists  In 


all  public— Xellett  v.  Clayton,  99  Cal.   210, 
213,  33  Pac.  885. 

As  to  punlsbment  for  evading  payment  of 
toll  by  person  not  exempt,  see  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  |  889. 


§2815.  ENCROACHMENTS,  HOW  REMOVED.  On  application  by  an 
officer  of  the  company  the  commissioner  of  highways  or  road  overseer  of  the 
district  where  the  same  exists,  may  inquire  into  any  encroachment  upon  the 
lands  of  the  company  used  for  the  purposes  of  the  road,  caused  by  fence,  build- 
ing, or  otherwise,  and  he  must,  if  he  finds  it  does  exist,  require  or  cause  its 
removal  as  provided  for  highway  encroachments  in  article  eight,  chapter  two, 

of  this  title. 

History:    Enacted  March  12,  1872. 


As  to  obstruction  and  lajnry  to 

see,  ante.  IS  2781-2744  and  notes. 


As  to  penalty  for  failure  to 
croacbments,  see,  post,  |  2818. 
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§  2816.  WHO  LIABLE  FOR  PENALTY,  AND  WHAT.  Every  person  who, 
having  the  control  thereof,  neglects  to  remove  an  encroachment  after  being 
notified  thereof,  or  permits  the  same  to  remain  after  notice,  unless  he  immedi- 
ately commences  and  diligently  prosecutes  its  removal  to  completion,  is  liable 
to  a  penalty  of  five  dollars  for  every  day  of  such  neglect  or  failure. 

History:    Enacted  March  12,  1872. 

§  2817.  ACTION  FOR  PENALTY  OB  TRESPASS.  An  action  for  the  pen- 
alties  given  by  this  chapter,  and  for  any  trespass  on  or  injury  to  such  road, 
may  be  maintained  in  the  county  where  the  act  was  done,  or  in  that  where  the 
defendant  resides,  by  the  company. 

History:    Enacted  March  12,  1872. 

A»    to    injuring    toll-bouses    or    turnpike-  As  to  punishment  for  injuring;  public  klgn- 

irate,  a  misdemeanor*  see  Kerr's  Cyc.  Pen.       way,  or  bridge,  or  private  way,  see  Kerr*! 
Code,  2d  ed.,  S  589.  Cyc.  Pen.  Code,  2d  ed.,  {  588  and  note. 


ARTICLE  in. 

INSPECTION  AND  REPAIRS. 

|  2827.  Inspection  of  roads,  and  repairs. 

§  2828.  Closing  gates,  and  penalty. 

$  2829.  Defects  in  road,  to  be  reported  to  whom. 

§  2830.  Enforcing  obedience  to  notice  and  requirement. 

|  2831.  Fees  of  commissioner  or  overseer. 

|  2832.  Pack-trails  in  mountain  districts. 

§  2827.  INSPECTION  OF  ROADS,  AND  REPAIRS.  Every  commissioner 
of  highways,  or  road  overseer  of  the  district,  to  whom  complaint  in  writing  is 
made  that  any  part  of  a  wagon,  turnpike,  or  plank  toll-road  in  his  county  or 
district,  or  any  part  of  such  road,  the  gate  nearest  to  which  is  in  his  county  or 
district,  is  out  of  repair,  must  examine  it  without  delay  and  give  notice  of  the 
defect,  particularly  describing  the  same,  to  the  person  attending  the  gate  near- 
est thereto ;  if  the  necessary  repair  is  not  made  or  defect  remedied  within  three 
days  after  such  notice  is  given  the  commissioner  or  road  overseer  may  order 
such  gate  to  be  thrown  open. 

History:    Enacted  March  12,  1872. 

§2828.  CLOSING  GATES,  AND  PENALTY.  A  gate  so  ordered  to  be 
thrown  open  must  not  be  shut  nor  any  toll  collected  thereat  until  the  commis- 
sioner of  highways  or  road  overseer  ordering  it  shut  grants  a  certificate  that  the 
road  is  in  sufficient  repair,  and  that  the  gate  ought  to  be  closed.  The  company 
and  their  gatekeeper  or  other  employee,  violating  or  permitting  the  violation  of 
this  section,  or  the  order  made  under  the  preceding  section,  are  each  liable  in  a 
penalty  of  twenty-five  dollars  for  each  offense,  to  be  recovered  by  the  party 
aggrieved. 

History:    Enacted  March  12,  1872. 

§2829.  DEFECTS  IN  ROAD,  TO  BE  REPORTED  TO  WHOM.  Every 
commissioner  of  highways  or  road  overseer  who  discovers  a  defect  in  any  toll- 
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road  in  his  county  or  district,  or  a  gate  placed  in  a  situation  contrary  to  law, 
must  give  notice  thereof  to  one  or  more  of  the  directors  or  managing  agents 
of  the  company,  requiring  the  defective  road  to  be  repaired,  or  the  gate  to  be 
removed,  within  a  specified  time;  and  may  order  that  in  the  meantime  such 
gates  as  he  specifies  be  thrown  open. 

History:    Enacted  March  12,  1872. 

§2830.    ENFORCING  OBEDIENCE  TO  NOTICE  AND  REQUIREMENT. 

If  the  notice  and  requirements  are  not  obeyed,  the  commissioner  of  highways 
or  road  overseer  must  make  immediate  complaint  to  the  district  attorney  of 
the  county,  who  must  prosecute  the  company  therefor  in  the  name  of  the  peo- 
ple for  so  suffering  the  road  to  be  out  of  repair,  or  of  having  placed  any  gate 
in  a  situation  contrary  to  the  law ;  and  if  convicted  thereof,  the  company  must 
be  fined  not  exceeding  two  hundred  and  fifty  dollars. 

History:    Enacted  March  12,  1872. 

§  2831.  FEES  OF  COMMISSIONER  OR  OVERSEER.  The  commissioner  of 
highways  or  road  overseer  complaining  to  the  district  attorney,  or  who  makes 
inspection  and  discovers  defects  in  the  road,  is  entitled  to  three  dollars  for  each 
day's  services  in  inspecting  the  road,  or  necessarily  expended  in  prosecuting 
the  action  therefor,  to  be  paid  in  case  of  conviction  as  costs.  When  no  action  is 
had,  but  repairs  are  made,  or  gate  removed,  on  the  inspection  and  requirement 
of  the  commissioner  of  highways  or  road  overseer,  the  toll-gatherer  nearest 
the  road  so  out  of  repair,  or  the  gate  to  be  moved,  must  pay  the  fees  herein- 
before specified  out  of  the  tolls  collected ;  if  he  refuse  to  pay  the  same,  the  same 
may  be  recovered  by  action,  with  costs. 

History:    Enacted  March  12,  1872. 

§  2832.  PACK-TRAILS  IN  MOUNTAIN  DISTRICTS.  The  boards  of  super, 
visors  of  the  several  counties  of  this  state  are  hereby  authorized  to  permit  the 
toll-road  companies  heretofore  or  which  may  hereafter  be  organized  under  the 
provisions  of  this  code,  for  the  purpose  of  constructing  toll-roads  within  the 
mountain  districts  of  this  state,  to  first  construct  on  the  line  of  their  proposed 
toll-road  a  pack-trail  for  the  accommodation  of  pack-trains  and  horsemen  and 
to  collect  tolls  thereon.  The  board  of  supervisors  shall  fix  the  amount  of 
license  to  be  paid  and  tolls  to  be  collected  on  such  pack-trail,  and  that  no  such 
permit  or  franchise  shall  be  granted  for  a  longer  period  than  two  years. 

History:    Enacted  March  30,  1874,  Code  Amdts.  1878-4,  p.  131* 
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CHAPTER  IV. 

PUBLIC  FERRIES  AND  TOLL-BRIDGEa 

Article  L    General  provisions,  ||  2843-2858. 
IL    Toll-bridges,  {§2870-2881. 
HL    Toll-ferries,  %%  2892-2896. 


ARTICLE  L 

GENERAL  PROVISIONS. 

1 2843.  What  board  to  grant  authority  to  construct. 

|  2844.  Notice  must  be  proved. 

I  2845.  Duty  of  board  of  supervisors  granting  authority. 

§  2846.  License-tax  and  rate  of  tolls,  how  fixed. 

8  2847.  Report  of  bridge  or  ferry  owner  or  keeper. 

I  2848.  Inquiry  of  the  board  of  supervisors  fixing  tolls. 

8  2849.  When  to  direct  license  to  issue. 

1 2850.  Bond,  conditions  and  execution. 

I  2851.  When  bridge  unites  two  counties. 

|  2852.  Supervisors  shall  not  act  if  interested. 

8  2853.  Toll-bridge  or  ferry  within  one  mile  of  another,  when. 

I  2854.  Owner  of  land  preferred  to  build  bridge  or  ferry. 

1 2855.  How  lands  are  acquired  for  use  of  bridge  or  ferry. 

§  2856.  Must  post  rates  of  toll. 

1 2857.  Revenue  derived  from  license,  how  disposed  of. 

1 2858.  To  keep  banks  in  repair. 

§  2843.    WHAT  BOARD  TO  GRANT  AUTHORITY  TO  CONSTRUCT.  When 

authority  to  construct  a  toll-bridge,  or  to  erect  and  keep  a  ferry  over  waters 
dividing  two  counties  is  desired,  application  must  be  made  to  the  board  of 
supervisors  of  that  county  situated  on  the  left  bank  descending  such  bay,  river, 
creek,  slough,  or  arm  of  the  sea. 

History:    Enacted  March  12,  1872. 

PUBLIC  FERRIES  AND  TOLL-BRIDGES.  9.  Franchise— Extent  of  power  to  grant, 

1.  Appropriation   of   private   property-      ^„       and  inode  of  exercise 

Act  of  sovereignty.  10>n.  Same—Expiring  either  by  limitation 

a    a    xv    »A      x  i.      x    j.  ii  u  •  j  of  time  or  forfeiture,  effect. 

2.  Authority    to    construct    toll-bridge —  ,A    «  m  .        '    "wu' 

Two  counties.  12,  ^&m9 — To    maintain    bridge — Purpose 

3.  Dedication  of  toll-bridge  to  public  use  ••«,."       -  ,         ». 

—No  formality  required.  13-  PohcT  of  -*w— Is  to  allow  franchisee. 

4.  Same— Right  to  collect  tolls.  14-  Power  to  ©OMtnict  bridge  —  General 

5.  Collateral  attack  upon  judgment  of  su*  „_   _.  ,  ^     -       .  , 

pervisors— Not  committed.  15-  Kl&ht  of  ©nunent  domain, 

6.  Denial  of  validity  of   franchise— Es-  1C-  Sale   to   highest  bidder— No  applies- 

toppel.  tion. 

7.  Determination  of  supervisorsr— Conclu-  17.  Toll-bridges     and     toll-roads  —  Con* 

give.  trolled  by  same  rules. 

8.  Failure    to    rebuild    toll-bridge    after  A»  to  act  providing;  for  the  sale  of  fra"- 

burning — Abandonment.  chiae  to  the  hlchest  bidder,  see  act  Marcn 
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22.  1905,  and  amendments,  Stats,  and  Aradts. 
1905,  p.  777,  1  Hennlng's  General  Laws,  8d 
ed.,  p.  793,  |5. 

A*  to  condemning  land  for  landing's  for 
ferry  purpose*,  see  Kerr's  Cyc.  Code  Civ. 
Proc,  2d  ed.,  I  1288,  subd.  4  and  note. 

As  to  bow  private  property  may  be  taken 
for  public  use,  and  as  to  compensation  there- 
for, see  Const.  1879,  art.  I,  {14,  1  Hennlng's 
General  Laws,  3d  ed.,  p.  xzxiii. 

A*  to  maintaining-  toll-bridge  or  ferries 
without  authority,  a  misdemeanor,  see  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  1  386. 

An  to  power  of  supervisors  to  license 
ferries,  see,  post,  1  4046,  subd.  17. 

Aa  to  public  ferries,  generally,  see  "Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  gg  528  et  seq.  and 
notes. 

1.  Appropriation  of  private  property- 
Act  of  sovereignty. — The  appropriation  of 
private  property  for  public  use  is  an  ele- 
ment of  sovereignty,  and  article  I,  section 
14  of  constitution  has  declared  condition 
upon  which  this  right  may  be  exercised. 
It  is  function  of  legislature  to  determine 
what  will  constitute  public  use  and  whether 
any  private  property  shall  be  taken  for 
such  use. — County  of  San  Mateo  v.  Coburn, 
130  Cal.  631,  634,  63  Pac.  78,  621. 

2.  Authority  to  construct  toll-bridge  — 
Two  counties. — Authority  to  construct  a  toll 
bridge  over  waters  separating  two  coun- 
ties may  be  granted  by  the  board  of  super- 
visors of  the  county  situated  on  the  left 
bank  of  the  river.  Political  Code,  section 
2843.  But  such  grant  may  be  made  only 
upon  compliance  with  various  require- 
ments,  such  as  the  publication  of  a  notice 
of  the  intended  application.  Political  Code, 
section  2870.  The  applicant  must  also  cause 
a  certified  copy  of  the  order  granting  the 
application,  with  the  application,  to  be 
recorded  in  the  office  of  the  county  clerk, 
before  "proceeding  under  it."  Political 
Code,  section  2872. — Gardella  v.  Amador 
County  (Cal.),  129  Pac.  993,  996. 

S.  Dedication  of  toll- bridge  to  public 
use— No  formality  required* — The  dedica- 
tion of  toll-bridge  to  public  use  requires  no 
particular  formality;  it  may  be  either  with 
or  without  writing,  by  any  act  of  the 
owner. — such  as  throwing  it  open  to  public 
travel  or  acquiescing  in  its  use.  Toll  be- 
ing charged  does  not  affect  question  of 
intended  dedication  or  take  away  public 
character  of  bridge  as  highway. — Sears  v. 
Tuolumne  County,  132  Cal.  167,  170,  64  Pac. 
270. 

4.     Same  —  Right    to    collect    tolls. — The 

construction  of  a  bridge  upon  the  grant 
of  a  franchise  to  collect  tolls  is  a  dedica- 
tion of  the  bridge  to  public  use,  subject 
only  to  the  right  to  collect  tolls.  The 
bridge  belongs  to  the  public,  and  the  only 
interest  of  the  holder  of  the  franchise  is 
the  right  to  collect  tolls  as  a  compensa- 
tion for  the  building  of  such  bridge.  There 
lg  no  right  to  compensation  when  the  right 


to  take  toll  has  ceased  by  expiration  of  the 
term  for  which  it  was  granted,  .or  by 
abandonment.  If  this  provision  of  the 
code  were  disregarded,  the  result  would  be 
the  same.  In  the  absence  of  any  statute, 
a  toll  road,  upon  the  expiration  of  the  time 
for  which  the  franchise  to  take  tolls  was 
granted,  would  become  a  free  public  high- 
way.— Gardella  v.  Amador  County,  164  Cal. 
555,  129  Pac.  993,  994. 

5.  Collateral  attack  upon  Judgment  of 
aupcrvlsors  —  Not  permitted.  —  A  collateral 
attack  upon  judgment  of  supervisors  In 
determining  questions,  not  permitted.  De- 
termination whether  bridge  is  public  neces- 
sity or  not  is  within  their  discretion  and 
their  decision  is  conclusive  against  col- 
lateral attack.-*-Waugh  v.  Chauncey,  13 
Cal.  11,  12.     See  Fall  v.  Paine,  23  Cal.  802. 

6.  Denial  of  validity  of  franchise— Estop- 
pel.— Counties  having  received  the  benefits 
of  expenditures  in  the  construction  of  a 
bridge  over  a  stream,  are  not  estopped  to 
deny  the  validity  of  the  franchise  to  collect 
tolls  forming  the  consideration  of  such  ex- 
penditures. The  doctrine  of  estoppel  can  not 
be  applied  so  as  to  validate,  as  against  the 
public,  grants  in  excess  of  the  limited  pow- 
ers conferred  upon  the  public  agents  who 
assumed  to  make  them.  If  there  be  any 
estoppel  in  cases  of  this  character,  its  effect 
must  be  limited  to  permitting  the  plaintiff 
to  retain  what  she  has  received,  or  to  re- 
cover the  reasonable  value  of  what  she  has 
conferred  upon  the  defendants  in  reliance 
upon  their  action.  To  grant  further  relief, 
such  as  that  sought  in  this  action,  would 
obliterate  the  distinction  between  powers 
conferred  upon  public  officers  or  boards  and 
those  expressly  withheld  from  them.  The 
mere  assumption  of  a  power  would,  If  acted 
upon  to  his  cost  by  a  third  person  be  equiv- 
alent to  the  exercise  of  a  power  actually 
possessed. — Gardella  v.  Amador  County,  164 
Cal.  565.  129  Pac.  993,  996. 

7.  Determination  of  supervisors— Conclu- 
sive.— Determination  of  board  of  supervisors 
after  proper  hearing  that  ferry  is  public  ne- 
cessity is  conclusive. — Pool  v.  Simmons,  134 
Cal.  621,  626,  66  Pac.  872.  See  City  of  Santa 
Ana  v.  Harlin,  99  Cal.  588,  540,  542,  84  Pac. 
224;  County  of  Siskiyou  v.  Gamlich,  110  Cal. 
94,  98,   42  Pac.   468. 

8.  Failure  to  rebuild  toll-bridge  after 
burning  —  Abandonment. — A  failure  to  re- 
build toll-bridge  for  six  years  during  life  of 
franchise  after  bridge  was  burned,  shows 
abandonment  of  franchise.  Remaining  piers 
and  abutments  become  property  of  county 
and  owner  is  not  entitled  to  recover  any- 
thing as  compensation. — Sears  v.  Tuolumne 
County,  132  Cal.  167,  171,  172,  64  Pac.  270. 

9.  Franchise— Extent  of  power  to  grant, 
and  mode  of  exercise. — With  respect  to  the 
grant  of  a  franchise  to  construct  a  toll 
bridge,  the  legislature  has  made  specific 
provision,  limiting  both  the  extent  of  the 
power  and  the  mode  of  its  exercise.  (Politi- 
cal Code,  sections  2483  et  seq.)     If  this  be 
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regarded,  not  as  the  construction  of  a  new 
bridge,  but  as  the  errant  of  a  franchise  to 
take  tolls  upon  an  existing*  public  and  open 
bridge,  the  power  to  grant  such  franchise 
can  not  be  implied  from  any  general  ex- 
pression In  the  statute  defining  the  powers 
of  boards  of  supervisors,  since  there  1b,  In 
the  absence  of  statute  expressly  granting 
it,  no  power  to  authorize  the  taking  of 
tolls  upon  a  public  highway. — Garde  11a  v. 
Amador  County,  164  Cal.  555,  129  Pac.  993, 
996. 

10.  Same— FranchUe  expiring;  either  by 
limitation  of  time  or  forfeiture  gives  pub- 
lic free  use  of  toll-bridge  without  com- 
pensation to  former  owner.  Toll-bridge  is 
regarded  as  public  easement,  and  not  as 
private  property. — Sears  v.  Tuolumne  Coun- 
ty, 132  Cal.  167,  172,  64  Pac.  270. 

11.  Where,  by  an  act  of  the  legislature, 
under  which  a  bridge  was  originally  con- 
structed, the  right  to  collect  tolls  was 
granted  for  the  period  of  twenty  years, 
upon  the  expiration  of  that  period,  the  right 
ceased  by  limitation  under  provision  of  sec- 
tion 2619,  ante. — Gardella  v.  Amador  Coun- 
ty. 164  Cal.  555,  129  Pac.  993,  994. 


Same— To    maintain    bridge— Purpose 

of. — A  franchise  to  maintain  a  bridge  is 
granted  for  no  other  purpose  than  for 
builders  to  maintain  such  bridge  as  pub- 
lic highway,  only  condition  attached  to 
use  of  it  by  public  being  payment  of  toll. — 
Sears  v.  Tuolumne  County,  132  Cal.  167, 
169,  170,  64  Pac.  270. 

13.     Policy  of  law— 1»  to  allow  franchise* 

for  ferries  to  be  granted  by  board  to  suit- 
able person  to  subserve  public  benefit,  sub- 
ject to  rules  and  regulations,  and  license 
required  to  be  paid  as  fixed  by  board  is  to 
be  full  compensation  to  counties  and  is  to 


be  divided  between  them. — Pool  v.  Simmons, 
134  Cal.  621,  624,  66  Pac.  872. 

14.  Power  to  conntraet  bridge— General 
power  of  aupervlaora. — The  power  to  con- 
struct, buy,  or  rent  bridge,  or  to  purchase 
exclusive  right  of  way  over  bridge,  ii 
within  general  powers  of  board  of  super- 
visors and  it  may  be  equitably  estopped  to 
recover  money  paid  therefor  from  which  it 
has  secured  benefit,  although  form  and  law 
were  not  complied  with  In  making  contract 
under  which  such  money  was  paid. — County 
of  Sacramento  v.  Southern  Pac.  Co,  127  Cal 
217,  220-225,  59  Pac.  568,  825. 

15.  Right  of  eminent  domain  may  be  in- 
voked for  acquisition  of  landings  for  ferry 
purposes. — Los  Angeles  Terminal  Land  Co. 
v.  Muir  and  Southern  Pac.  R.  Co.,  136  CaL 
36,  49,  68  Pac.  308. 

16.  Sale  to  nigraeot  bidder— No  applica- 
tion*.— Sale  to  highest  bidder  of  franchise 
to  run  ferry  is  not  required  by  provisions  of 
code  regulating  franchises  for  ferry  over 
rivers  between  two  counties,  and  act  of  1893 
(Stats.  1893,  p.  288),  requiring  sale  of  fran- 
chises to  highest  bidder,  has  no  effect  upon 
above  case,  and  there  Is  no  repeal  of  pro- 
visions of  this  article  by  implication  where 
proper  hearing  was  had. — Pool  v.  Simmons. 
134  Cal.  621-623,  66  Pac.  872.  See  In  Matter 
of  Tick  Wo,  68  Cal.  294,  304,  58  Am.  Rep. 
12,  9  Pac.  139;  Capron  v.  Hitchcock,  98  CaL 
427,  432,  S3  Pac.  431;  People  ex  reL  San 
Francisco  &  S.  J.  R.  Co.  v.  Craycroft,  111 
Cal.  544,  44  Pac.  463. 

17.  Toll-brldgea  and  toll-roada  —  Con- 
trolled by  same  rulea. — All  toll-bridges  and 
toll-roads  are  controlled  by  same  principles 
of  law. — Sears  v.  Tuolumne  County*  132  CaL 
167,  172,  64  Pac  270. 


§  2844.  NOTICE  MUST  BE  PROVED.  The  board  of  supervisors  must  not 
grant  authority  to  construct  or  erect  a  toll-bridge  or  ferry  until  the  notice  of 
such  intended  application  has  been  given  as  respectively  required  in  articles 
two  and  three  of  this  chapter. 

History:     Enacted  March  12,  1872,  founded  upon  $  12  Act  April  28, 

1865,  Stats.  1866,  p.  185. 

§  2845.    DUTY  OF  BOARD  OF  SUPERVISORS  ^RANTING  AUTHORITY. 

The  board  of  supervisors  granting  authority  to  construct  a  toll-bridge  or  to 
keep  a  public  ferry,  must  at  the  same  time : 

1.  Fix  the  amount  of  a  penal  bond  to  be  given  by  the  person  or  corporation 
owning  or  taking  tolls  on  the  bridge  or  ferry  for  the  benefit  of  the  county  and 
all  persons  crossing  or  desiring  to  cross  the  same,  and  provide  for  the  annual 
renewal  thereof ; 

2.  Fix  the  amount  of  license-tax  to  be  paid  by  the  person  or  corporation  for 
taking  tolls  thereon,  not  less  than  three  nor  over  one  hundred  dollars  per 
month,  payable  annually ; 

3.  Fix  the  rate  of  tolls  which  may  be  collected  for  crossing  the  bridge  or 
ferry,  which  must  not  raise  annually  an  income  exceeding  fifteen  per  cent  on 
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the  actual  cost  of  the  construction  or  erection  and  maintenance  of  the  bridge  or 
ferry  for  the  first  year,  nor  on  the  fair  cash  value,  together  with  the  repairs 
and  maintenance  thereof  for  any  succeeding  year ; 

4.  Hake  all  necessary  orders  relative  to  the  construction,  erection,  and  busi- 
ness of  licensed  toll-bridges  or  ferries  which  they  have  by  law  the  power  to 
make.  The  board  of  supervisors  may,  at  any  time  they  see  fit,  authorize  and 
maintain  fords  across  any  water  within  any  distance  of  any  licensed  toll- 
bridge  or  ferry. 

History:     Enacted  March  12,  1872,  founded  upon  {1  Act  April  4, 
1870,  Stats.  1869-70,  p.  887. 

§2846.  LICENSE-TAX  AND  RATE  OP  TOLLS,  HOW  FIXED.  The  license- 
tax  and  rate  of  toll  fixed  as  provided  in  the  preceding  section  must  not  be 
increased  or  diminished  during  the  term  of  twenty  years,  at  any  time,  unless  it 
is  shown  to  the  satisfaction  of  the  board  of  supervisors  that  the  receipts  from 
tolls  in  any  one  year  is  disproportionate  to  the  cost  of  construction  or  erection, 
or  the  fair  cash  value  thereof,  together  with  the  cost  of  all  necessary  repairs 
and  maintenance  of  the  bridge  or  ferry.  The  license-tax  fixed  by  the  board  of 
supervisors  must  not  exceed  ten  per  cent  of  the  tolls  annually  collected. 

History:    Enacted  March  12,  1872. 

LICENSE-TAX  AND  TOLL8.  chise   was   granted   Is  full   satisfaction  for 

-    T .  -     ,     t,  n  ,.       .      j.  franchise,  and  sale  of  franchise  to  highest 

1.  Ineei.se  fixed-Full  compensation  for  fran-      bldder  ,„  not  authorllad._Pool  v.  simmons, 

c"lse-  134  Cal.  «21,  624,  6«  Pae.  878. 

2.  Bate  of  tolls-May  be  changed.  x    RmU    „f   ton_M.y   w   ck«^^i    by 

1.     License   fixed— Full   compensation   for      board  of  supervisors. — Stanislaus  Bridge  Co. 
franchise. — License  fixed  by  board  and  re-       v.  Horsley,  46  CaL  108.  112. 
quired  to  be  paid  by  person  to  whom  fran- 

§  2847.  REPORT  OF  BRIDGE  OB  FERRY  OWNER  OB  KEEPER.  Every 
owner  or  keeper  of  a  tojl-bridge  or  ferry  must  report  annually  to  the  board  of 
supervisors  from  which  his  license  is  obtained,  under  oath,  the  following  facts : 

1.  The  actual  cost  of  the  construction  or  erection,  and  equipment  of  the  toll- 
bridge  or  ferry ; 

2.  The  repairs  made  during  the  preceding  year,  and  the  actual  cost  thereof ; 

3.  The  expense  of  labor  and  hire  of  agents,  and  other  costs  necessarily  in- 
curred in  and  about  the  conduct  of  their  business; 

4.  The  amount  of  tolls  collected ;  and, 

5.  The  estimated  actual  cash  value  of  the  bridge  or  ferry,  exclusive  of  the 

franchise. 

History:     Enacted  March  12.  1872,  founded  upon  {1  Act  April  4, 
1870,  Stats.  1869-70,  p.  887. 

§  2848.    INQUIRY  OF  THE  BOABD  OF  SUPERVISORS  FIXING  TOLLS. 

"Whenever  the  board  of  supervisors  are  about  to  fix  the  license-tax  and  rate 
of  tolls  on  a  bridge  or  ferry  they  must  make  inquiry  into  the  present  actual  cash 
value  and  the  cost  of  all  necessary  repairs  and  maintenance  thereof,  and  for 
that  purpose  may  examine,  under  oath,  the  owner  or  keeper  of  the  same,  and 
other  witnesses,  and  the  assessed  value  of  the  bridge  or  ferry  on  the  assessment- 
roll  of  the  county.    When  the  estimate  of  the  board  is  made,  if  the  same  is  not 
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agreed  to  by  the  owner  or  keeper  of  the  bridge  or  ferry,  the  same  must  be 

fixed  by  three  commissioners,  one  to  be  appointed  by  the  board  of  supervisors, 

one  by  the  owner  and  keeper,  and  the  third  by  the  county  judge,  who  must 

hear  testimony  and  fix  such  value  and  cost  according  to  the  facts,  and  report 

the  same  to  the  board  of  supervisors  under  oath.    In  all  estimates  of  the  fair 

cash  value  of  the  bridge  or  ferry  the  value  of  the  franchise  must  not  be  taken 

into  consideration. 

History:     Enacted  March  12,  1872,  founded  upon  {1  Act  April  4, 
1870,  Stats.  1869-70,  p.  887. 

§  2849.  WHEN  TO  DIRECT  LICENSE  TO  ISSUE.  When  the  cost  of  con- 
struction  or  erection  and  equipment  of  the  bridge  or  ferry,  or  the  fair  cash 
value  thereof,  together  with  the  cost  of  needed  repairs  and  the  conduct  and 
maintenance  of  the  same,  is  ascertained  and  fixed  for  the  preceding  year,  the 
board  must  on  such  ascertained  amount  fix  the  annual  license-tax  rate  of  tolls, 
and  the  amount  of  the  penal  bond,  and  direct  a  license  to  be  issued  by  the 
clerk. 

History:     Enacted  March  12,  1872,  founded  upon  {1  Act  April  4, 
1870,  Stats.  1869-70,  p.  887. 

• 

§  2850.  BOND,  CONDITIONS  AND  EXECUTION.  The  bond  required  of 
the  owner  or  keeper  of  the  toll-bridge  or  ferry  must  be  in  the  sum  fixed  by  the 
board  of  supervisors,  with  one  or  more  sureties,  and  conditioned  that  the  toll- 
bridge  or  ferry  will  be  kept  in  good  repair  and  condition,  and  that  the  keeper 
will  faithfully  comply  with  the  laws  of  the  state  and  all  legal  orders  of  the 
board  of  supervisors  regulating  the  same,  and  pay  all  damages  recovered 
against  him  by  any  person  injured  or  damaged  by  reason  of  delay  at  or  defect 
in  such  bridge  or  ferry,  or  in  any  manner  resulting  from  a  non-compliance  with 
the  laws  or  lawful  orders  regulating  the  same.  The  bond  must  be  approved 
by  the  president  and  filed  with  the  clerk  of  the  board  of  supervisors. 

History:     Enacted  March  12,  1872,  founded  upon  $  16  Act  April  28, 
1856,  Stats.  1866,  p.  186. 

§  2851.  WHEN  BRIDGE  UNITES  TWO  COUNTIES.  The  license-tax  for 
a  ferry  or  bridge  connecting  two  counties  must  be  paid  to  the  treasurer  of  the 
county  granting  it,  and  the  license  issued  by  the  auditor  thereof ;  but  the  treas- 
urer of  such  county  must  pay  to  the  treasury  of  the  county  in  which  the  other 
end  or  landing  of  the  bridge  or  ferry  is  located  one  half  the  sum  so  received 
annually,  or  the  auditor  may  issue  the  license  on  filing  with  him  receipts  for 
their  respective  halves  of  the  tax  taken  from  the  treasurer  of  each  of  the  two 

counties. 

History:     Enacted  March  12,  1872,  founded  upon  $4  Act  April  28, 
1866,  Stats.  1866,  p.  183. 

1.  Contract  by  ipcrrUon  two  counties —  them  is  without  authority,  and  an  in- 
Joint  construction. — A  contract  between  junction  will  lie  to  prevent  performance  of 
supervisors  of  one  county  and  supervisors  an  unauthorized  contract  for  that  purpose, 
of  another  for  joint  construction,  equip-  — Johnston  v.  County  of  Sacramento,  137 
ment,  and  maintenance  of  free  public  ferry  Cal.  204,  210,  69  Pac  962. 
across    river    forming     boundary     between 
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§  2852.    SUPERVISORS  SHALL  NOT  ACT  IF  INTERESTED.     When  a 

supervisor  is  interested  in  an  application  to  erect,  construct,  or  take  tolls,  or 

alter  tolls  on  a  bridge  or  ferry,  he  shall  not  act  in  any  of  such  matters. 

History:  Enacted  March  12,  1872;  amended  April  3,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.)f  p.  28. 

§  2863.  TOLL-BRIDGE  OR  FERRT  WITHIN  ONE  MILE  OF  ANOTHER, 
WHEN.  No  toll-bridge  or  ferry  must  be  established  within  one  mile  immedi- 
ately above  or  below  a  regularly  established  ferry  or  toll-bridge,  unless  the 
situation  of  a  town  or  village,  the  crossing  of  a  public  highway  or  the  intersec- 
tion of  some  creek  or  ravine  renders  it  necessary  for  public  convenience ;  pro- 
vided, however,  that  notwithstanding  the  grant  or  existence  of  such  ferry  fran- 
chise any  employer  may  transport  his  or  its  own  employees  to  and  from  their 
places  of  labor  by  means  of  boats  owned  or  operated  by  such  employers ;  and 
similarly  all  or  any  number  less  than  all  of  the  employees  of  the  same  employer 
may  co-operatively  or  otherwise  transport  themselves  to  and  from  their  places 
of  labor  in  boats  owned  or  operated  in  severalty  or  in  common  by  them.  But 
such  transportation  whether  such  boats  be  operated  by  the  employer  or  the 
employees  shall  not  be  conducted  for  profit.  In  addition  to  the  public  notice 
hereinafter  required,  notice  of  intention  to  apply  for  authority  to  erect  a  toll- 
bridge  or  ferry,  as  in  this  section  provided,  must  be  served  upon  the  proprietor 
of  the  ferry  or  toll-bridge  already  established  at  least  ten  days  prior  thereto, 
giving  the  time  and  place  and  grounds  of  such  application. 

History:  Enacted  March  12,  1872,  founded  upon  §  6  Act  April  28, 
1855  (Stats.  1885,  p.  184),  as  amended  by  Act  May  8,  1861,  Stats.  1861, 
p.  807;  amended  June  6,  1913,  State,  and  Amdts.  1918,  p.  791.  In  effect 
August  10,  1918. 


LIMITATION  OF  COMPETITION— -DIS-  1.     Cobuboi-Uw  rale  was  that  no  bridge 

TANCE  OF  BBIDGES  AND  FEBRIES.  or  ferry  could  be  bo  near  to  another  as  to 

^                          .                          .           .  .  draw  away  its  profits.     This  rule  was  upon 

1.  Common-law  rule  as  to  exclusive  pnvi-  the  prIncIple  that  such  prohibition  was  for 

leges.  public  good,  it  being  deemed  unreasonable 

2.  Same — Nuisance  to  old  ferry — Action  to    suffer    another    to    interfere    with    the 

to  abate.  profits  of  a  bridge  or  ferry  already  estab- 

3,4.  Same— Propinquity    of    toll-bridge    to  Haned,    as   such    interference    was    discour- 

new  ferry.  aging    to    undertakings    of    that    sort    and 

-.„           t»  m  *         v  •  j                              j.  consequently   disadvantageous   to    the   pub- 

5.  Same— Bailway    bridge    near   ancient  lic._£orrlg  v.  Farmer8>  £  Teamsters'  Co..  6 

rerry-  Cal.   690,   594,   65  Am.   Dec.   535.     See   Ward 

6.  Franchise    not    exclusive    in    terms —  v.   Severance,   7   Cal.    126;    California   State 

Other  franchise  may  be  granted.  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal.  S98. 

7.  Free    bridge    or    ferry— May   be    con-  ^     s«me— if al..Dce  to  old   ferry— Actio. 

Btructed,  when.  to     .bate.— Under     the     common-law     rule, 

8.  Injunction  —  When    lies     to     restrain  where   a   new   ferry   was   erected   so    close 

ferry.  to  an  ancient  ferry  on  the  same  stream  as 

9.  Intention  of  legislature— What  shown.  to  draw  away  ita  custom,  it  constituted  a 
i/YTk**i  vi  i  •  m  j  j  nuisance  to  the  owner  of  the  ancient  ferry, 
10.  Pnvilege-Exclusiveiiess    of,    depends  for  whlch   an   action  could  be   malntalned 

on  intent  of  legislature.  for  abatement.— Smith  v.  Hopkins.  38  N.  C. 

11, 12.  Public  good  and  convenience — Beason  (3  Ir.  Eq.)  613,  44  Am.  Dec.  83. 

of  law.                         ...  *•     Same —  Propinquity   of  toll-brldire   to 

13.  Special  privileges  or  immunities — Sec-  new  ferry  not  under  the  same  rule  of  law, 

tion  not  special,  but  general.  and  that  the  authorities  have  power  to  es- 

A.  to  restriction  asalnat  mrmnting  .pedal  tabl,sn   *he  new  ferry  can   not  be  doubted. 

privilege.,   see    Const.    1879,    art.    I,    1 21,    I  lt   is   8a!d   !»   C*r™w*' .  Washington   Toll- 

Hennins's   General  Laws,   3d  ed..   p.   xxxiv;  Brld*e  Co"  61  N'  c-   (PhilL  **■>   119« 

Const.  1879,  art.  IV,  {  25,  1  Hennlngr's  Gen-  4.     Toll-bridges,   in   the  absence   of  stat- 

eral  Laws,  3d  ed.,  p.  xliii.  utory   regulation,   are   on   a  different  foot- 
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ing,  it  seems,  from  ancient  ferries.  Thus, 
it  has  been  held  in  Tennessee  that  the 
destruction  of  the  value  of  a  turnpike  and 
toll-bridge,  which  did  not  possess  an  ex- 
clusive franchise,  by  the  establishment  of 
a  free-bridge  as  part  of  a  public  highway, 
did  not  constitute  a  "taking"  of  the  turn- 
pike company,  under  the  law,  for  which 
compensation'  must  be  made. — Clarksville 
&  Russellville  Turn  p.  Co.  v.  Montgomery 
County,  100  Tenn.  417.  58  L.  R.  A.  155,  45 
S.  W.  S45.  See  Catawba  Toll-Bridge  Co.  v. 
Flowers,   11  N.  C.  381,  14  S.  E.  918. 

5.  Same  —  Railway  bridge  near  ancient 
ferry  also  seems  to  be  on  a  different  foot- 
ing, on  the  theory  that  the  extent  of  the 
ferry  license  is  to  carry  passages  by  boat, 
and  that  it  is  not  infringed  by  carrying 
passengers  by  rail,  although  the  point  at 
which  the  railroad  bridge  crosses  the 
stream  is  in  such  close  propinquity  as  to 
injure  the  business  '  of  the  owner  of  the 
ferry  license. — Hopkins  v.  Great  Northern 
R.  Co.,  2  Q.  B.  D.  224,  12  Eng.  Rul.  Cas. 
149. 

See,  also,  American  and  English  notes, 
12  Eng.  Rul.  Cas.  162-165. 

ft.  Franchise  not  exclusive  In  terms— 
Other  franchises  may  be  granted. — Where 
a  franchise  not  exclusive  in  its  terms  does 
not  confer  upon  grantee  exclusive  privi- 
leges, and  does  not  estop  granting  power 
from  making  other  grants  of  similar  char- 
acter, although  effect  is  to  impair  value 
and  take  away  profits  of  first  franchise,  for 
granting  power  has  right  to  determine 
what  is  necessary  for  public  convenience 
and  should  grant  franchises  to  such  effect 
Intent  to  grant  exclusive  privilege  is  not 
shown  by  mere  grant  of  privilege. — Pall 
v.  County  of  Sutter,  21  Cal.  237,  252,  258. 
See  Indian  Cafton  Road  Co.  v.  Robinson,  13 
Cal.  519,  520;  Bart  ram  v.  Central  Turnpike 
Co.,  25  Cal.  283,  288;  Charles  River  Bridge 
Co.  v.  Warren  B.  Co.,  86  U.  S.  (11  Pet.)  420, 
548,  9  L.  ed.  773;  Bank  of  Ohio  v.  Knoop, 
57  U.  S.   (16  How.)   369,  14  I*  ed.  977. 

Aa  to  the  facts  of  an  exclusive  franchise, 

within  the  meaning  of  the  law,  and  espe- 
cially within  this  section,  which  forbids 
the  erection  and  operation  of  a  second  toll- 
bridge  or  ferry  unless,  etc.,  see  Vallejo 
Ferry  Co.  v.  Solano  Aquatic  Club,  165  Cal. 
255,  Ann.  Cas.  1914C,   1197,  181  Pac.  864. 

7.  Free  bridge  or  ferry  —  May  be  con- 
structed, when.— Free  bridge  or  ferry  may 


be  established,  providing  there  is  no  regu- 
larly established  licensed  bridge  or  ferry 
within  one  mile  immediately  above  or  be- 
low, unless  In  opinion  of  supervisors  It  it 
required  for  public  convenience. — Norris  v. 
Farmers'  &  Teamsters'  Co.,  6  CaL  590,  697, 
65  Am.  Dec.  535. 

8.  Injunction  —  When  Hen  to  restrain 
ferry. — An  injunction  lies  to  restrain  oper- 
ation of  ferry  within  one  mile  of  ferry 
regularly  established  at  prior  date. — Fon- 
tain  v.  Smith,  114  Cal.  494,  497.  46  Pac.  18 L 

9.  Intention  of  legislature— When  shown. 

— The  intention  of  legislature  was  to  pro- 
hibit free  bridges  and  ferries  as  well  as 
licensed  bridges  and  ferries  within  one 
mile  of  those  regularly  licensed;  any  other 
construction  would  defeat  object  which 
legislature  had  In  view. — Norris  v.  Farmers' 
&  Teamsters'  Co.,  6  Cal.  590,  597,  65  Am. 
Dec.  535;  Ward  v.  Severance.  7  Cal.  127. 
129;  California  TeL  Co.  v.  Alta  Tel.  Co.,  22 
Cal.  398,  423. 

10.  Privilege— Exclustvenesa  of,  depends 
on  Intent  of  legislature. — Whether  a  priv- 
ilege is  exclusive  or  not,  depends  on  wise 
discretion  of  legislature.  Granting  of 
franchises,  whether  exclusive  or  not,  is  one 
of  ordinary  powers  of  legislature,  con- 
trolled however  by  restrictions  imposed  by 
constitution. — California  TeL  Co.  v.  Alta 
Tel.  Co.,  22  Cal.  398,  423. 


11.  Pnblle  good  and  conveniens 
son  of  law. — The  public  good  and  con- 
venience, advancement  of  commerce,  ready 
intercourse  of  people,  and  reasonable  pro- 
tection to  those  who  hazard  their  private 
means  in  ministering  to  public  need,  is 
theory  upon  which  rights  mentioned  in  this 
section  are  granted,  and  is  in  interest  of 
good  government  by  encouraging  enter- 
prise.— Fontain  v.  Smith,  114  Cal.  494,  497. 
46  Pac.  381;  Van  Harlingen  v.  Doyle,  134 
Cal.  53,  58,  54  L.  R.  A.  771,  66  Pac.  44. 

12.  Compares  Fall  v.  County  of  Sutter. 
21  Cal.   237,  253. 

13.  Special  privileges  or  Immasltles— 
Section  not  special,  bnt  general. — All  spe- 
cial privileges  or  immunities  prohibited; 
above  section  is  not  special,  but  is  general 
and  operates  upon  same  terms  and  alike 
upon  all  standing  in  same  relation  thereto. 
—Fontain  v.  Smith,  114  Cal.  494.  497,  46 
Pac.  381. 


§  2854.    OWNER  OF  LAND  PREFERRED  TO  BUILD  BRIDGE  OB  FEBBY. 

The  owner  of  land  on  either  side  of  the  waters  to  be  crossed,  and  the  owner  of 
the  land  on  the  left  bank  descending  over  the  owner  of  land  on  the  right  bank, 
is  entitled  to  preference  in  procuring  authority  to  construct  a  bridge  or  ferry; 
but  where  such  owner  fails  or  neglects  to  apply  for  such  authority  within  a 
reasonable  time  after  the  necessity  therefor  arises,  the  board  of  supervisors 
may  grant  such  authority  to  another. 

History:    Enacted  March  12,  1872. 


N 
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ACQUIRING   LAND — TOLLS— REPAIRS   OF  BANKS. 


§§  2855-2858 


§  2855.  HOW  LANDS  ABE  ACQUIRED  FOB  USE  OF  BRIDGE  OB  FEBBT. 

"When  there  are  lands  necessary  for  the  construction,  erection,  or  use  of  such 
bridge  or  ferry  which  cannot  be  procured  by  agreement  between  the  owner  or 
corporation  and  the  landowner,  the  right  of  way  and  all  other  lands  necessary 
for  the  use  and  construction  or  erection  thereof  may  be  acquired  by  condemna- 
tion. 

History:    Enacted  March  12,  1872. 


As    to    condemning;    land    for    ferry    por- 

poMf«,    see    Kerr's    Cyc.    Code    Civ.    Proa, 
2d   ed.,   §  1238  subd.  4  and  note. 

Am  to  rig-fat  of  eminent  domain,  see  Const. 
1879,  art.  XII,  §  8,  1  Henning's  General 
Laws,  3d  ed.,  p.  Ixxxvii. 

Aa  to  atate'a  r la-fat  to  eminent  domain  to 
all     frontage*,   on     navigable     waters,     see 

Const.  1879,  art.  XV,  5  1.  1  Henningr's  Gen- 
eral Laws,   3d  ed.,  p.   xcvi. 


Aa  to  taking*  private  property  for  public 
and    aa   to    compensation    therefor,    see 

Const   1879,   art.   I,   5  14,    1   Henning's   Gen- 
eral Laws,  3d  ed.,  p.  xxxiil. 

Right  of  eminent  domain  may  be  invoked 
for  pnrpoae  of  aeenrlnar  landing-*  for  ferry 
pnrpoaea. — See  Los  Angeles  Terminal  Land 
Co.  v.  Muir,  and  Southern  Pac  R.  Co.,  136 
Cal.  36,  49,  68  Pac.  308. 


§  2856.  MUST  POST  BATES  OP  TOLL.  Every  licensed  toll-bridge  or  ferry 
must  have  the  rates  of  toll  as  fixed  by  the  board  of  supervisors,  printed  or  writ- 
ten, posted  up  in  some  conspicuous  place  on  or  near  the  bridge  or  ferry. 

History:    Enacted  March  12,  1872. 

§2857.    REVENUE  DERIVED  FROM  LICENSE,  HOW  DISPOSED  OF. 

The  proceeds  of  the  license-tax  on  ferries  and  toll-bridges  must  be  paid  into  the 

county  treasury  for  the  use  of  roads  and  highways,  or  may  be  used  by  the 

board  of  supervisors  at  any  time  in  the  purchase  of  toll-roads  and  toll-bridges. 

History:     Enacted  March  12,  1872,  founded  upon  §26  Act  April  28, 
1855,  Stats.  1855,  p.  187. 

§  2858.    TO  KEEP  BANES  IN  REPAIR,    All  ferry  and  toll-bridge  keepers 

must  keep  the  banks  of  the  streams  or  waters  at  the  landings  of  their  ferries  or 

bridges  graded  and  in  good  order  for  the  passage  of  vehicles.    For  every  day 

compliance  herewith  is  neglected  twenty-five  dollars  is  forfeited,  to  be  collected 

for  the  use  of  the  road  fund  of  the  county. 

History:     Enacted  March  12,  1872,  founded  upon  9  22  Act  April  28, 
1855,  Stats.  1855,  p.  186. 

A*  to  violating:  condition  of  undertaking;  to  keep  ferry  being;  a  mlademeaaor,  see  Kerr's 
Cyc  Pen.  Code,  2d  ed.,  |  897. 
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ARTICLE  LL 

TOLL-BRIDGE& 

1 2870.  Application  for  leave  to  construct. 

§  2871.  Hearing  application. 

§  2872.  Action  of  the  board  of  supervisors. 

|  2873.  What  the  board  of  supervisors  may  require. 

§  2874.  Use  of  highways. 

|  2875.  How  constructed  over  navigable  waters. 

§  2876.  Supervisors  may  regulate  weight,  number,  etc 

%  2877.  Channel  of  streams  navigable  by  rafts  to  be  kept  clear. 

§  2878.  Completion  of  bridge,  rate  of  toll,  and  license-tax. 

|  2879.  Persons  exempt. 

§  2880.  Penalty  for  avoiding  tolls. 

|  2881.  County  may  purchase  toll-bridge. 

§  2870.  APPLICATION  FOB  LEAVE  TO  CONSTRUCT.  Every  applicant 
for  authority  to  construct  a  toll-bridge  must  publish  a  notice  in  at  least  one 
newspaper  in  each  county  in  which  the  bridge  or  any  part  of  it  is  to  be,  or  if  no 
paper  is  published  therein,  in  an  adjoining  county,  once  in  each  week  for  six; 
successive  weeks,  specifying  the  location,  the  length,  and  breadth  of  the  bridge, 
and  the  time  at  which  the  application  hereinafter  required  will  be  made.  After 
notice  is  given,  application  must  be  made  to  the  board  of  supervisors  of  the 
proper  county,  at  any  meeting  specified  in  the  notice,  for  authority  to  con- 
struct it. 

History:     Enacted  March  12,  1872,  founded  upon  { 1  Act  April  4, 
1870,  State.  1869-70,  p.  887. 


An  to  general  provisions  regarding-  toll-  As  to   toU-bridgen  and  toll-ferries  being 

bridges,  see,  ante,   IS  2843-2858  and  notes.        nanae,  see,  ante,  I  S84S  and  note. 


§2871.  HEARING  APPLICATION.  On  the  hearing,  any  person  may 
appear  and  be  heard.  The  board  may  take  testimony  or  authorize  it  to  be 
taken  by  any  judicial  officer  of  the  county,  and  it  may  adjourn  the  hearing  from 
time  to  time.  A  copy  of  the  articles  or  incorporation,  certified  by  the  secretary 
of  state,  or  by  the  clerk  where  they  are  filed,  must  be  attached  to  and  filed  with 
the  application  if  made  by  a  corporation. 

History:    Enacted  March  12,  1872. 

As  to  articles  of  Incorporation  generally,  see  Kerr's  Cyc  Code  Civ.  Proa,  2d  ed.,  II  289, 
290  et  seq.  and  notes. 

§  2872.  ACTION  OF  THE  BOARD  OF  SUPERVISORS.  If  the  board  are 
of  the  opinion  that  the  public  interests  will  be  promoted  thereby,  it  may,  by  the 
assent  of  a  majority  of  all  the  members  of  the  board,  grant  the  application  by 
an  order  entered  in  its  minutes,  and  particularly  describing  the  bridge.  The 
applicant  must  cause  a  certified  copy  of  the  order,  with  a  copy  of  the  applica- 
tion, to  be  recorded  in  the  office  of  the  clerk  of  the  county  before  proceeding 
under  it ;  provided,  that  the  board  of  supervisors  shall  not  have  power  to  license 
bridges  across  the  Sacramento  or  San  Joaquin  rivers,  the  Suisun  bay,  or  Car- 
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quinez  straits,  the  Petaluma,  Napa,  or  Sonoma  creeks,  except  at  points  above 

the  head  of  navigation  on  said  streams. 

History:     Enacted  March  12,  1872;  amended  March  14,  1878,  Code 
Amdts.  1877-78,  p.  52. 


TOLL-BRIDGE  OVER  NAVIGABLE 
STREAM. 

1.  Franchise     for     bridge     over     navigable 

stream — Power  to  grant. 

2.  Licensing      toll-bridges      over      navigable 

stream — Effect  of  act  of  March  14,  1881. 

1.  Franchise  for  bridare  over,  navigable 
stream  —  Power  to  arrant* — Franchise  for 
erection  of  bridges  '  across  navigable 
streams  in  this  state,  power  to  grant  same 
to  individuals  or  corporations  is  conferred 
on  board  of  supervisors  by  act  of  March  14, 
1881,  Statutes  1881,  p.  76. — Chico  Bridge  Co. 


v.  Sacramento  Transp.  Co.,  128  Cal.  178, 
181,   55   Pac.   780. 

2.     Licensing  toll-bridges  over  navigable 
stream — Effect  of  act  of  March  14,   1881; — 

Licensing  toll-bridges  over  navigable 
stream,  power  taken  from  board  of  super- 
visors by  this  section  Is  expressly  con- 
ferred on  them  by  act  of  March  14,  1881, 
Statutes  1881,  p.  76.  The  latter  act  repeals 
by  implication  so  much  of  code  as  deprived 
supervisors  of  this  power.— Chico  Bridge 
Co.  v.  Sacramento  Transp.  Co.,  123  Cal.  178, 
181,  55  Pac.  780. 


§  2873.    WHAT  THE  BOARD  OF  SUPERVISORS  MAT  REQUIRE.    The 

board  of  supervisors  may,  at  the  time  of  granting  authority  to  construct  a  toll- 
bridge,  by  order,  require  the  bridge  to  be  constructed  within  a  certain  time,  to 
be  of  a  certain  width,  character,  or  description,  and  to  be  constructed  of  certain 
materials,  which  order  must  be  complied  with  by  the  owner  or  corporation  con- 
structing the  same  before  license  to  take  tolls  is  issued. 

History:     Enacted  March  12,  1872,  founded  upon  1 14  Act  April  28, 
1856,  Stats.  1856,  p.  186. 


§  2874.  USE  OF  HIGHWAYS.  The  corporation  or  bridge-owner  may  use. 
in  such  manner  as  prescribed  by  the  board,  so  much  of  any  public  road  on  either 
side  of  the  stream  or  waters  as  may  be  necessary  for  constructing  and  main- 
taining the  bridge  and  toll-houses. 

History:    Enacted  March  12,  1872. 

§2875.    HOW    CONSTRUCTED    OVER    NAVIGABLE    WATERS.      All 

bridges  constructed  under  this  chapter  crossing  navigable  streams  must  be  so 

constructed  as  not  to  obstruct  navigation,  and  must  have  a  draw  or  swing  of 

sufficient  space  or  span  to  permit  the  safe,  convenient,  and  expeditious  passage 

at  all  times  of  any  steamer,  vessel,  or  raft  which  may  navigate  the  stream  or 

water  bridged. 

History:     Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4. 
1870,  Stats.  1869-70,  p.  888. 


NAVIGABLE    STREAMS— WHAT    ARE. 

1.  Navigable  streams — Include  what. 

2.  Declaration    of    legislature — Fixing    char- 

acter of  stream. 

1.     Navigable    streams  —  Include    what. — 

Navigable  streams  include  only  such  as 
have  been  declared  navigable  by  legisla- 
ture, or  are  generally  navigable  in  fact 
during  ordinary  stages  of  water,  but  can 
not    include    streams    which    have    been    in 


effect  declared  by  legislature  to  be  non- 
navigable.— Cardwell  v.  County  of  Sacra* 
mento,  79  Cal.   347,  849,  21  Pac.   76S. 

2.  Declaration  of  legislature  —  Ftxla* 
character  of  stream. — The  declaration  of 
legislature  that  river  is  navigable  from 
mouth  to  certain  point,  by  implication  de- 
clares it  non-navigable  above  that  place- 
Card  well  v.  County  of  Sacramento*  79  CaL 
347,  350,  21  Pac.  768. 


§2876.    SUPERVISORS  MAT  REGULATE  WEIGHT,  NUMBER,   ETC. 

The  board  of  supervisors  may,  by  order,  regulate  and  govern  the  amount  of 

Pol.  C.— 61  8C1 
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weight  and  number  of  animals  that  may  be  driven  on  to  a  toll-bridge  at  any  one 
time,  and  prescribe  rules  for  the  government  of  the  draws  or  swings  and  attend- 
ance of  the  same,  and  prescribe  penalties  for  disobedience  of  such  rules. 

History:     Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4, 
1870,  Stats.  1869-70,  p.  888. 

§  2877.    CHANNEL  OF  STREAMS  NAVIGABLE  BT  BAFTS  TO  BE  KEPT 

CLEAR.    Any  one  bridging  a  stream  navigated  or  navigable  must  at  all  times 

keep  the  channel  above  and  below  the  bridge  clear  from  all  deposits  occasioned 

by  its  erection  and  prejudicial  to  such  navigation,  and  is  liable  to  pay  to  all 

persons  unreasonably  hindered  or  delayed  in  passing  such  bridge  with  rafts  or 

vessels  all  damages  sustained  thereby. 

History:     Enacted  March  12,  1872,  founded  upon  $  1  Act  April  4, 
1870,  Stats.  1869-70,  p.  888. 

§2878.  COMPLETION  OF  BRIDGE,  RATE  OF  TOLL,  AND  LICENSE- 
TAX.  Every  bridge  erected  under  these  provisions  must  have  good  and  sub- 
stantial railings  or  sidings,  at  least  four  and  a  half  feet  high.  When  a  bridge 
is  completed,  and  a  certificate  that  it  is  so,  and  is  safe  and  convenient  for  the 
public  use,  is  signed  by  the  commissioner  of  highways,  or  president  of  the  board 
of  supervisors,  and  filed  in  the  county  clerk's  office  in  the  county  or  counties  in 
which  it  is  located,  the  directors  or  owner  may  erect  a  toll-gate  at  such  bridge 
and  require  such  tolls  as  the  boards  of  supervisors  of  the  county  or  counties 
from  time  to  time  prescribe.  A  license  therefor  must  be  issued  by  the  auditor 
of  the  county  on  giving  the  necessary  bond  and  paying  the  license-tax  fixed 

therefor. 

History:     Enacted  March  12,  1872,  founded  upon  §5  Act  April  28, 

1855,  Stats.  1855,  p.  183. 

§2879.  PERSONS  EXEMPT.  Any  person  going  to  or  from  a  funeral,, 
school,  performing  highway  labor,  or  attending  a  military  parade,  or  court 
which  by  law  he  is  required  to  attend  as  a  witness  in  a  criminal  case,  is  exempt 
from  the  payment  of  tolls. 

History:    Enacted  March  12,  1872. 

As  to  line  against  evading?  toll  hy  person  not  exempt,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed*. 

I  389. 

§  2880.    PENALTY  FOR  AVOIDING  TOLLS.     Any  person  liable  to  pay 

toll  forcibly  or  fraudulently  passing  the  gate  of  a  toll-bridge  without  paying* 

the  toll  is  liable  to  a  penalty  of  ten  dollars  in  addition  to  the  damages  caused, 

to  be  recovered  by  the  owner. 

History:     Enacted  March  12,  1872,  founded  upon  §1  Act  April  4, 
1870,  Stats.  1869-70,  p.  888. 

As  to  line  for  passing  gate  of  toll-bridge  and  evading  payment,  see  Kerr's  Cyc  Pea  Oodt»- 
2ded.,|389. 

§2881.  COUNTY  MAT  PURCHASE  TOLL-BRIDGE.  Within  the  saine- 
time,  in  like  manner,  and  to  the  same  effect  as  toll-roads  are  purchased 
under  the  provisions  of  sections  twenty-eight  hundred  and  two  and  twenty- 
eight  hundred  and  three,  the  county  or  counties,  jointly  acting,  in  which  the* 

902 
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same  is  situated,  may  purchase  a  toll-bridge  constructed  under  the  provisions 

of  this  chapter. 

History:     Enacted  March  12,  1872,  founded  upon  $1  Act  April  4, 
1870,  Stats.  1869-70,  p.  888. 


ARTICLE  HI. 

TOLL-FERRIES. 

1 2802.  Application  for  leave  to  erect,  and  notice. 

1 2893.  Duty  of  the  hoard  of  supervisors. 

|  2894.  Powers  of  the  hoard  of  supervisors. 

%  2895.  Penalties,  how  disposed  of. 

|  2896.  Not  applicable  to  municipal  ferry. 

§  2892.  APPLICATION  FOB  LEAVE  TO  ERECT,  AND  NOTICE.  Every 
applicant  for  authority  to  erect  and  take  tolls  on  a  public  ferry  must  publish  a 
notice  in  at  least  one  newspaper  in  each  county  in  which  the  ferry  is  or  touches, 
or  if  there  is  no  newspaper  published  therein,  then  in  one  published  in  an 
adjoining  county,  and  by  posting  three  notices  in  three  public  places  in  the 
township  for  four  successive  weeks,  specifying  the  location  and  the  time  and 
place  when  and  where  the  application  will  be  made.  After  notice  is  given,  appli- 
cation must  be  made  in  writing,  under  oath,  to  the  board  of  supervisors  of  the 
proper  county,  the  landings  of  the  proposed  ferry  must  be  described,  and  the 
names  of  the  owners  thereof  given,  if  known ;  and  if  the  applicant  is  not  the 
owner  of  the  land,  that  notice  of  the  application  has  been  served  on  the  owner 
thereof  at  least  ten  days  prior  to  the  application. 

History:  Enacted  March  12,  1872,  founded  upon  §§  2,  8,  12  Act  April 
28,  1855,  Stats.  1855,  p.  183,  184. 

1.     Ferry   franchises  —  Power  of  mvnicl-  sions    of    this    and    the    following:    section 

polity   under  charter. — The    charter    of    the  which    gives    the    power    to    the    board    of 

city  of  Vallejo,  enacted  in  1872.  empowered  supervisors.— Vallejo     Ferry    Co.     v.    Lang:, 

the  board  of  trustees  of  that  city  to  grant  161  Cal-  674»  120  Pac-  4*1. 

ferry  franchises  within  its  limits,  and  that  As    to    provisions    regarding;    toll-ferries 

power    exists,    notwithstanding:    the    provi-  generally,  see,  ante,  IS  2843-2857  and  notes. 

§  2893.    DUTY  OF  THE  BOARD  OF  SUPERVISORS.    At  the  hearing,  proof 

of  giving  the  notice,  as  required  by  the  preceding  section,  must  be  made,  and 

any  person  may  appear  and  contest  the  application.     If  the  board  finds  that 

the  ferry  is  either  a  public  necessity  or  convenience,  and  that  the  applicant 

is  a  suitable  person,  and  by  reason  of  ownership  of  the  landing  or  failure  of  the 

owner  thereof  to  apply  is  entitled  thereto,'  authority  to  erect  and  take  tolls  on 

the  ferry  may  be  granted  to  him  for  the  term  of  twenty  years. 

History:  Enacted  March  12,  1872,  founded  upon  9  2  Act  April  28, 
1855  (Stats.  1855,  p.  183),  as  amended  by  5  1  Act  April  4,  1870,  Stats. 
1869-70,  p.  887. 

1.    Finding;    by    supervisors  —  Conelnslon.  As    to    condemning;    land    for    ferry    hn 

— The  finding  by  the  board  of  supervisors  poses,    see    Kerr's    Cyc.    Code    Civ.    Proc, 
after   due   hearing-,    that   proposed   ferry   is  2d  ed.,  8  1288  subd.  4  and  note, 
public     necessity,     is     conclusive. — Pool     v.  As  to  gfeneral  rlgrnts  of  state  over  prop- 
Simmons,  134  Cal.  621,  626,  66  Pac.  872.  erty,  see,  ante,  S9  40-44  and  notes. 
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A»  to  rl*fct  of  eminent  domain,  see  Const.  As  to  sale  of  franchise  to  highest  bidder* 

1879,    art.    XII,    §  8,    1    Henning's    General  see,  ante,  §  2848  and  note  par.  16. 
Laws,  3d  ed.,  p.  lxxxvii.  ^  to  taking  private  property  for  psiblte 
As  to  state's  right  to  eminent  domain  to  nse,  and   as   to  compensation  therefor,   see 
all     frontages    oa     navigable    waters,     see  Const.   1879,   art.   I,   {  14.    1   Henning'g  Gen- 
Const.  1879,  art.  XV,  $  1,  1  Hennlng's  Gen-  eral  Laws,  8d  ed.,  p.  xxxilL 
eral  Laws,  3d  ed.,  p.  xcvl. 

§2894.  POWERS  OF  THE  BOARD  OF  SUPERVISORS.  The  board  of 
supervisors  may  make  all  needful  rules  and  regulations  for  the  government  of 
ferries  and  ferry-keepers,  prescribing : 

1.  How  many  boats  must  be  kept,  their  character,  and  how  propelled ; 

2.  The  number  of  hands,  boatmen,  or  ferrymen  to  be  employed,  and  rules  for 
their  government ; 

3.  How  many  trips  to  be  made  daily ; 

4.  When  and  under  what  circumstances  to  make  trips  in  the  night-time ; 

5.  Who  may  be  ferried  free  of  toll ; 

6.  In  what  cases  of  danger  or  peril  not  to  cross ; 

7.  Penalties  for  violation  of  regulations ; 

8.  In  case  of  steamboats,  the  rate  of  speed ; 

9.  The  method  of  and  preference  in  loading  and  crossing;  and, 

10.  How  and  by  whom  action  must  be  brought  to  recover  penalties. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  April  28, 
1865  (Stats.  1866,  p.  188),  as  amended  by  9  1  Act  April  4,  1870,  Stats. 
1869-70,  p.  887. 

§2895,    PENALTIES,  HOW  DISPOSED  OF.     Penalties  recovered  tinder 

this  article  must  be  paid  to  the  county  treasurer  for  the  use  of  the  general  road 

fund  of  the  county. 

History:    Enacted  March  12,  1872. 

§  2896.    NOT  APPLICABLE  TO  MUNICIPAL  FERBT.    The  provisions  of 

article  I  and  article  III  of  this  chapter  shall  not  apply  to  or  affect  any  ferry 

owned  or  operated  as  a  municipal  ferry  by  any  city  and  county,  or  incorporated 

city  or  town  in  this  state,  over  water  situated  in  whole  or  in  part  within  the 

limit  of  such  city  and  county,  incorporated  city  or  town. 

History:  Enacted  April  10,  1911,  Stats,  and  Amdta.  1911,  p.  849. 
In  effect  immediately. 
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§  2906.    BOARD  OF  SUPERVISORS  TO  AUTHORIZE  CONSTRUCTION. 

The  boards  of  supervisors  of  every  county  in  this  state  may,  upon  approval  of 
the  railroad  commission,  grant  authority  to  any  person  or  corporation  to  con- 
struct a  wharf,  chute,  or  pier,  on  any  lands,  bordering  on  any  navigable  bay, 
lake,  inlet,  creek,  slough  or  arm  of  the  sea,  situated  in  or  bounding  their  coun- 
ties, respectively,  with  a  license  to  take  tolls  for  the  use  of  the  same  for  the 
term  of  twenty  years. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  8, 
1858  (Stats.  1868,  p.  120),  as  amended  by  Act  March  31,  1870,  Stats. 
1869-70,  p.  626;  amended  June  14,  1918,  Stats,  and  Amdts.  1913, 
p.  947.    In  effect  August  10,  1913. 


WHARVES. 

1.  As  to  common-law  rule — Bight  of  riparian 

owner. 

2.  As  to  purpose  of  article — Term  limited  to 

twenty  years. 

3.  Lease  of  land  including  wharfage — Effect 

of. 

4.  Obstructing  free  access — Nuisance. 

5.  Sole  wharf  in  harbor — Effect  of  leasing. 

6.  State  harbor  commissioners  —  Injunction 

against. 

7.  Trespass  upon  rights  of  state — Third  party 

can  not  complain. 

8.  Wharf  erected  upon  state  soil — Belongs  to 

state. 

As  to  exemption  of  San  Francisco  from 
provisions  of  this  chapter,  see,  post,  {  2920. 

As   to   areneral    powers    of   municipalities, 

see,  post,  {  4854  and  note. 

As  to  jower  of  supervisors  to  license 
wharves,  chutes,  and  piers,  see,  post,  8  4046 
subd.  17. 


As  to  wltea  municipal  authorities  may 
arrant  authority  to  construct  wharves,  etc., 
see,   post,   §8  2920   et  seq. 

1.  As  to  common-law  rale  — Right  of 
riparian  owner. — At  common  law  riparian 
proprietor  of  navigable  river  had  no  right 
to  build  wharf  out  against  his  own  land. — 
Dana  v.  Jackson  St.  W.  Co.,  31  Cal.  118,  120, 
89  Am.  Dec.  164.  See  Coburn  v.  Ames,  62 
Cal.  385,  397,  28  Am.  Rep.  634. 

2.  As  to  pnrpose  of  article— Term  lim- 
ited to  twenty  years. — The  evident  purpose 
of  above  and  subsequent  sections  et  seq., 
was  to  limit  the  terms  of  franchises  to 
twenty  years,  and  to  vest  the  ownership 
of  the  property  in  the  public  body  which 
would  then  become  entitled  to  the  posses- 
sion.— City  of  Los  Angeles  v.  Pacific  Coast 
S.  S.  Co.,  —  Cal.  App.  — ,  187  Pac.  739. 

3.  Lease  of  land  Including;  wharfage— 
Effect  of. — Lease  of  land  including*  a  wharf 
to  steamship  company  operated  as  grant 
tc  it  of  an  estate  in  land,  not  as  mere 
franchise,  and  right  to  collect  wharfage 
and  dockage,   considered   as   franchise,  was 
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an  unimportant  part  of  consideration  of 
lease. — Pacific  Coast  S.  S.  Co.  v.  Kimball, 
114  Cal.  414,  416-417,  46  Pac.  275. 


4.  Obstructing    free    access— A    nuisance. 

— Obstructing1  free  access  of  riparian  owner 
by  reason  of  erection  of  wharf  will  be  en- 
joined as  nuisance. — Shirley  v.  Bishop,  67 
Cal.  543,  546,  8  Pac.  82. 

5.  Sole  wharf  In  harbor— Effect  of  leas- 
ing.— Sole  wharf  existing'  in  harbor  leased 
to  steamship  company  by  city  is  valid 
where  wharf  was  rebuilt  by  lessee  from  old 
dilapidated  wharf,  and  city  did  not  obli- 
gate itself  not  to  build  or  to  permit  others 
to  build  wharves,  and  no  agreement  that 
wharf  leased  should  be  only  wharf. — 
Pacific  Coast  S.  S.  Co.  v.  Kimball,  114  CaL 
414,  416-417,  46  Pac.   275. 

6.  State  harbor  commissioners— Injunc- 
tion aa-alast. — The  state  harbor  commis- 
sioners   may    be    enjoined    from    erecting 


wharf  upon  water  lot  which  is  property  of 
private  person. — Payne  v.  English,  79.  CaL 
540,  548,  21  Pac  592. 

7.  Trespass  upon  rights  of  state— Thirl 
party-  ean  not  complain* — A  trespass  upon 
the  rights  of  the  state  by  a  railroad  com- 
pany in  building*  wharf  gives  state  alone 
right  to  complain,  and  in  absence  of  com- 
plaint on  its  part,  railroad  company  can  not 
be  questioned  about  nature  of  its  acts  at 
suit  of  city. — City  of  San  Pedro  v.  Southern 
Pac  R.  Co.,  101  CaL  333,  335,  35  Pac  993. 

8.  Wharf  erected  upon  state  soil — Be- 
longs to  state. — A  wharf  erected  in  tide- 
waters and  upon  soil  belonging  to  state, 
without  license  from  state,  will  belong  to 
state,  and  possession  of  land  upon  which 
wharf  was  erected  can  be  recovered  in 
ejectment  by  state. — People  ex  rel.  Tesche- 
macher  v.  Davidson,  30  Cal.  379,  389. 


§2907.  APPLICATION,  WHAT  TO  CONTAIN  AND  HOW  MADE.  Appli- 
cation therefor  must  be  made  by  publishing  notice  as  required  in  section 
twenty-eight  hundred  and  ninety-two,  and  filing  a  petition  in  writing,  con- 
taining : 

1.  The  name  and  residence  of  the  applicant;  and  if  a  corporation,  a  certified 
copy  of  the  articles  of  incorporation ; 

2.  A  map  of  the  waters,  and  the  name  and  location  thereof,  and  of  the  ad- 
joining lands; 

3.  A  plan  of  the  wharf,  chute,  or  pier  proposed  to  be  constructed,  and  of  the 
land  within  three  hundred  feet  thereof; 

4.  The  names  of  the  owners  of  the  lands,  and  the  quantity  thereof  sought  to 
be  used,  and  whether  the  right  to  use  the  same  is  or  is  to  be  acquired  by  the 
applicant ; 

5.  The  distance  it  is  proposed  to  extend  the  wharf,  chute,  or  pier  into  the 
waters ; 

6.  The  estimated  cost  of  the  construction  of  the  wharf,  chute,  or  pier;  and, 

7.  The  time  when  the  application  will  be  made. 

4      History:     Enacted  March  12,  1872,  founded  upon  |  2  Act  April  8, 
1858,  Stats.  1858,  p.  120. 

Aa  to  purpose  of  article  to  limit  franchises  to  twenty  years,  see,  ante,  I  2906,  note  par.  2. 


§2908.    PETITION  RELATIVE  TO  LANDS  NOT  OWNED  BT  APPLI 

CANT.    When  any  lands  are  sought  to  be  appropriated  and  used  for  a  wharf, 

chute,  or  pier,  of  which  the  applicant  is  not  the  owner,  or  the  right  of  way  and 

use  thereof  has  not  been  obtained  by  agreement,  these  facts  and  the  particular 

description  of  such  land  must  be  set  forth  in  the  petition  of  the  applicant,  and 

a  copy  of  the  notice  of  application  must  be  served  on  the  owner  thereof  by  the 

sheriff  of  the  county,  whose  official  return  is  conclusive  evidence  of  service,  at 

least  ten  days  prior  to  the  appointed  day  set  for  the  hearing  of  the  same. 

History:  Enacted  March  12,  1872,  founded  upon  §  4  Act  April  8, 
1858  (Stats.  1858,  p.  120),  as  amended  by  §  4  Act  March  81,  1870,  Stats. 
1869-70,  pp.  526-527. 

As  to  purpose  of  article  to  limit  franchises  to  twenty  years,  see,  ante,  |  2906,  note  par.  2. 
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§  2909.  NOTICE  SERVED  ON  NONRESIDENTS.  When  the  owner  of  the 
land  is  a  non-resident  of  the  county,  it  is  service  of  notice  for  the  sheriff  to 
leave  a  copy  with  the  occupant  or  agent  of  the  owner ;  if  none,  then  to  place  a 
copy  in  the  post-office  addressed  to  the  owner  thirty  days  prior  to  the  day  set 
for  the  hearing.  If  the  owner  is  a  minor,  insane,  idiot,  or  decedent,  notice 
must  be  served  on  the  guardian,  administrator,  or  other  legal  representative  of 
such  person. 

History:     Enacted  March  12,  1872,  founded  upon  $4  Act  March  31, 
1870,  Stats.  1869-70,  p.  526. 

A»  to  purpose  of  article  to  limit  .franchise*  to  twenty  year*,  see,  ante,  |  2906,  note  par.  2. 


§2910.  BOARD  TO  HEAR  PROOF,  AND  MAT  GRANT  AUTHORITY. 

On  the  day  named  in  the  notice,  Or  to  which  the  hearing  is  adjourned,  the 
board  of  supervisors  must  hear  proof  of  publication  and  service  of  notice;  if 
satisfactory,  the*  board  must  hear  the  allegations  of  the  petition  and  any  objec- 
tions to  the  granting  of  the  application,  and  proofs  in  support  of  each.  If 
from  the  proofs  it  appear  that  the  public  good  or  convenience  will  be  promoted 
thereby,  the  board  of  supervisors  may  grant  to  the  applicant  the  right  to  erect 
or  construct  a  wharf,  chute,  or  pier  as  prayed  for,  and  to  take  tolls  for  the  use 
of  the  same  for  the  term  of  twenty  years. 

History:     Enacted  March  12,  1872,  founded  upon  |  4  Act  March  31, 
1870,  State.  1869-70,  p.  626. 


A*  to 


of  article  to  limit  franchise*  to  twenty  years,  see,  ante,  I  2906,  note  par.  2. 


§2911.  OVERFLOWED  OB  TIDE  LANDS  GRANTED.  The  grant  of 
authority  made  by  the  board  of  supervisors,  as  provided  in  the  preceding  sec- 
tion, conveys  to  the  grantee  or  applicant  the  right  of  way  and  all  necessary  use 
for  the  purposes  of  the  wharf,  chute,  or  pier,  of  any  of  the  overflowed,  sub- 
merged, or  tide  lands  belonging  to  the  state,  particularly  describing  the  quan- 
tity thereof  in  the  order,  as  also  the  right  of  way  over  any  swamp,  overflowed, 
marsh,  or  tide  lands  lying  between  the  wharf,  chute,  or  pier  and  high  or  dry 
land,  fifty  feet  in  width,  for  twenty  years. 

History:     Enacted  March  12,  1872,  founded  upon  9  4  Act  March  31, 
1870,  State.  1869-70,  p.  526. 


TIDE-LANDS. 

1.  Construction. 

2.  Lease — Effect  as  franchise. 

A»  to  overflowed  or  tide-lands  In  general* 

see,  post,  IS  8440  et  seq. 

Aa  to  purpose  of  article  to  limit  fran- 
chises to  twenty  years,  see,  ante,  |  2906, 
note  par.   2. 

1.  Construction. — The  requirement  of  this 
section,  that  a  grant  of  tide-land  for  wharf 
purposes  shall  particularly  describe  the 
quantity  of  land  over  which  the  right  of 
way  is  given,  is  directory  only,  at  least  to 
the  extent  that  upon  a  collateral  attack  a 


failure  to  observe  the  requirement  will  not, 
in  itself,  be  sufficient  to  make  the  whole 
grant  void. — City  of  Santa  Cruz  v.  Southern 
Pac.  R.  Co.,  16S  Cal.  5S8,  548,  126  Pac.  862. 

2.  Lease— Effect  an  franchise* — Notwith- 
standing the  well  recognized  legal  distinc- 
tions existing  between  a  lease  of  land  and 
a  franchise  involving  its  use  for  a  specific 
purpose,  in  practical  effect  the  franchise  is 
nothing  other  than  a  lease  with  a  right  of 
possession  and  use  for  the  indicated  pur- 
pose, and  if  a  municipality  may  not  lease 
tide-lands,  as  a  mandatory  of  the  state,  it 
can  not  grant  franchises  in  connection  with 
them. — San  Pedro,  L.  A.  St  S.  L.  R.  Co.  t. 
Hamilton,  161  Cal.  610,  620,  119  Pac.  1073. 


§  2912.    ONE  HUNDRED  AND  FIFTY  FEET  ON  EACH  SIDE  OF  WHARF, 
ETC.    The  grant  of  authority  herein  provided  for  carries  with  it  the  right  to 


§§2013-2916  USE   OP  LAffD — DIMENSIONS   OF  WHARVES— FRANCHISE.  [Pt.HL 

have  unencumbered  and  unobstructed  the  land  and  water  on  each  side  of  the 
wharf,  chute,  or  pier,  from  high-water  mark  to  navigable  water,  a  distance  of 
one  hundred  and  fifty  feet,  for  the  convenience  of  landing,  loading,  and  unload- 
ing vessels,  but  for  no  other  purpose. 

History:     Enacted  March  12,  1872,  founded  upon  §4  Act  March  31, 
1870,  Stats.  1869-70,  p.  626. 

As  to  purpose  of  article  to  limit  franchise*  to  twenty  rears,  sea,  ante,  |  2906,  note  par.  L 


§  2913.  HOW  TO  OBTAIN  USE  OF  LANDS.  Authority  to  construct  a 
wharf,  chute,  or  pier,  being  granted,  the  grantee  or  applicant  may  procure 
from  the  owner  the  right  of  way  and  other  necessary  incidental  use  for  the 
wharf,  chute,  or  pier,  of  any  of  his  lands,  by  proceedings  had  under  title  seven, 
part  three,  of  the  Code  of  Civil  Procedure.  Until  such  use  of  the  lands  held 
adversely  is  obtained  by  agreement,  or  by  the  proceedings  hereinbefore  men- 
tioned, there  is  no  authority  to  construct  a  wharf,  chute,  or  pier,  or  to  take 

tolls  thereon. 

History:    Enacted  March  12,  1872. 

As  to  condemning  lands  for  wharves.  Bee  As  to  purpose  of  article  to  limit  franchises 

Kerr's  Cyc.   Code   Civ.   Proc,    2d   ed.,   {  1238,  to  twenty  rears,  see,  ante,  |  2906,  note  par.  t 

subd.  4  and  note.  As  to  ri^ht  of  eminent  domain,  see  ComL 

As  to  general  rls;hts  of  state  over  prop-  1879,  art.  XII,  |  8,  1  Hen  nine's  General  Laws, 

erty,  see,  ante,   55  40-44  and  notes.  3d  ed.,  p.  lxxxvil. 

As  to  how  private  property  may  be  taken  As  to  state's  rtarht  to  eminent  domain  over 


for  public  n*e,  and  as  to  compensation  for  frontage*  on  navigable  waters,  see  Const 
same,  see  Const.  1879,  art.  I,  I  14,  1  Henning's  1879,  art  XV,  1 1,  1  Henning's  General  Laws, 
General  Laws,  8d  ed.,  p.  xxxili.  3d  ed.,  p.  xcvi. 

§2914.  DIMENSIONS  OF  WHARVES,  ETC.  The  wharf,  chute,  or  pier 
must  not  be  of  a  greater  width  than  seventy-five  feet,  and  may  extend  to  navi- 
gable water;  provided,  that  a  wharf  constructed  upon  any  of  the  navigable 
rivers,  straits,  sloughs,  and  inlets  in  this  state  may  extend  along  the  shores  for 
a  distance  not  exceeding  one  thousand  feet,  but  in  no  case  shall  any  wharf, 
chute,  or  pier  extend  into  the  water  so  far  as  to  obstruct  the  free  navigation  of 
the  water  on  which  the  same  is  situated ;  provided,  this  act  shall  not  apply  to 
the  water-fronts  of  incorporated  cities  and  towns. 

History:  Enacted  March  12,  1872,  founded  upon  9  4  Act  March  31, 
1870,  Stats.  1869-70,  pp.  526-527;  amended  April  16,  1880,  Code  Amdts. 
1880   (Pol.  C.  pt.),  p.  66. 

Ae  to  purpose  of  article  to  limit  franchise*  to  twenty  yearn,  see,  ante,  $  2906,  note  par.  2. 

§2915.  FRANCHISE,  WHAT  CONSTITUTES.  The  orders  granting 
authority,  and  agreements,  contracts,  deeds,  and  decrees  of  courts  granting  the 
right  of  way  and  other  use  of  lands,  must  be  filed  and  recorded  in  the  office  of 
the  recorder  of  the  county  where  the  wharf,  chute,  or  pier  is  situate,  and  con- 
stitutes the  franchise  of  the  applicant.  The  fees  of  the  recorder,  as  also  the 
fees  of  the  clerk,  sheriff,  and  other  officers,  for  services  rendered,  must  be  paid 
by  the  applicant. 

History:  Enacted  March  12,  1872,  founded  upon  9  5  Act  April  8, 
1858,  Stats.  1858,  p.  120. 

Am  to  purpose  of  article  to  limit  franchlaea  to  twenty  yearn,  see,  ante,  |  2906,  note  par.  2. 
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§  2916.    BOARD  OF  SUPERVISORS  TO  FIX  RATE  OF  TOLLS,  ETC.    The 

board  of  supervisors  must  fix  the  rate  of  tolls  or  wharfage  for  the  use  of  the 
wharf,  chute,  or  pier,  annually,  which  must  not  produce  an  income  of  less  than 
fifteen  per  cent  per  annum,  nor  more  than  twenty-five  per  cent  per  annum  on 
the  fair  cash  value  of  the  wharf,  chute,  or  pier,  and  on  the  cost  of  repair  and 
maintenance  thereof,  exclusive  of  the  amount  paid  for  license  imposed  by  the 
next  section ;  such  value  and  cost  of  repair  and  maintenance  to  be  fixed  by  the 
board  of  supervisors  when  levying  the  rates  of  tolls  or  wharfage,  by  hearing 
evidence  and  examining  the  assessment-rolls  of  the  county.  When  fixed,  the 
rates  must  be  furnished  the  owner,  and  a  printed  or  written  copy  thereof  con- 
spicuously posted  on  the  wharf,  chute,  or  pier. 

History:  Enacted  March  12,  1872,  founded  upon  and  modifying  8  6 
Act  April  8,  1858,  Stats.  1858,  p.  121;  amended  March  24,  1876,  Code 
Amdts.  1875-6,  p.  52. 

Am  to  purpose  of  article  to  limit  franchises  to  twenty  years,  see,  ante,  |  2906,  note  par.  2. 

§  2917.  LICENSE,  AND  THE  TAX  FOR.  When  the  wharf,  chute,  or  pier 
is  completed,  and  the  tolls  or  wharfage  fixed,  the  owner  is  entitled  to  a  license 
to  take  the  tolls  thereon  for  the  term  of  one  year,  to  be  issued  by  the  county 
auditor  on  the  payment  of  such  license-tax  as  the  board  of  supervisors  may  fix, 
which,  except  that  for  the  first  year,  must  not  be  more  than  ten  per  cent  of  the 
gross  receipts  for  tolls  or  wharfage  for  the  previous  year,  to  be  paid  to  the 
county  treasury  for  general  road  purposes. 

History:    Enacted  March  12,  1872. 


LICENSE— COMPENSATION  FOR. 

1.  Compensation  for  use  of  wharf. 

2.  Bight  to  collect  wharfage — Nature  of. 

%  As  to  purpose  of  article  to  limit  franchises 
to  twenty  years,  see.  ante,  |  2906,  note  par.  2. 
1.  Compensation  for  use  of  wharf  above 
line  of  low  water  may  be  insisted  on  by 
proprietor,  but  no  compensation  can  be 
claimed   for  that  part  of  wharf  below  line 


of  low  water. — Ounter  v.  Geary,  1  Cal.  462, 
468. 


2.     Marat  to  collect  wharfage     Nature  of. 

— Right  to  collect  wharf agre  and  dockage 
for  certain  term  of  years  is  neither  real  es- 
tate nor  personal  property,  but  franchise  or 
Incorporeal  hereditament — an  uncertain  profit 
issuing;  out  of  realty. — De  Witt  v.  Hays,  2 
Cal.  463,  468,  56  Am.  Dec.  S52. 


§  2918.     TO  KEEP  IN  GOOD  REPAIR.    Any  owner  or  keeper  of  a  wharf, 

chute,  or  pier,  who  takes  toll  or  wharfage  for  the  use  of  the  same  when  not  in 

good  repair,  or  is  unsafe  or  dangerous,  forfeits  the  sum  of  twenty-five  dollars, 

to  be  recovered  by  order  of  the  board  of  supervisors  granting  authority  to 

construct  it,  for  the  use  of  the  general  road  fund  of  the  county,  and  is  liable 

for  all  damages  occasioned  thereby. 

History:     Enacted  March  12,  1872,  founded  upon  and  enlarging  8  5 
Act  April  8,  1858,  Stats.  1858,  p.  120. 

Aa  to  purpose  of  article  to  limit  franchises  to  twenty  years,  see,  ante,  I  2906,  note  par.  2. 


§  2919.    RESTRICTIONS  ON  GRANTING  AUTHORITY.  No  authority  must 

be  granted  under  this  chapter  to  interfere  with  vested  rights,  nor  to  interfere 

with  or  infringe  grants  heretofore  made  by  state  authority ;  nor  does  authority 

to  construct  a  wharf,  chute,  or  pier,  continue  for  a  longer  period  than  two 

years,  unless  the  same  is  within  that  time  completed. 

History:    Enacted  March  12, 1872,  founded  upon  gg  5,  7  Act  March  31, 
1870,  Stats.  1869-70,  p.  527. 
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RESTRICTIONS  ON  AUTHORITY. 

1.  License  for  right  of  wa7 — Effect  of  delay 

in  using  privilege. 

2.  Right  of  city  to  build  wharf. 

3.  Water-front — Ownership  of. 

As  to  purpose  of  article  to  limit  franchises 
to  twenty  years,  see,  ante,  |  2906,  note  par.  2. 

As  to  selection  of  riffht  of  way  or  land 
for  u  adjunct  to  the  works  of  a  railroad, 

see  Kerr's  Cyc.  Civ.  Code,   2d  ed.,  I  478  and 
note. 

1.  License  for  right  of  way— Effect  of 
delay  la  nslna;  privilege* — License  for  right 
of  way  over  public  lands  does  not  confer 
proprietorship  in  such  lands,  and  state 
would  be  justified  in  revoking;  license  at  any 
time  if  there  was  unnecessary  delay  on  part 
of  corporation  in  availing;  itself  of  privi- 
lege; but  unless  state  makes  objection,  priv- 
ilege can  not  be  declared  forfeited  by  any 


other  person. — City  of  San  Pedro  v.  South- 
ern Pac.  R.  Co.,  101  Cal.  333,  337.  35  Pac.  993. 

2.  Right  of  city  to  build  wharfs— City  hat 
right  to  construct  wharf,  but  this  does  not 
give  it,  in  exercise  of  such  right,  authority 
to  interfere  or  destroy  rights  vested  in 
others  to  build  wharves  by  city,  and  that 
too,  without  compensation. — Vallejo  Ferry 
Co.  v.  City  of  Vallejo,  146  Cal.  392,  397,  SO 
Pac.    514. 

3,  Water-front  —  Ownership  of-— Water- 
front is  not  owned  by  city,  and  in  building 
wharves  city  proceeds  under  no  general  mu- 
nicipal powers,  for  it  has  none,  but  has  only 
such  as  are  given  in  its  charter. — Vallejo 
Ferry  Co.  v.  City  of  Vallejo.  146  Cal.  392, 
397,  80  Pac.  514.  See  City  of  San  Pedro  v. 
Southern  Pac.  R.  Co.,  101  CaL  333,  336,  85 
Pac.  993. 

See,  post,  |  4354  and  note. 


§2920.    CITIES    AND    TOWNS    INCORPORATED    EXEMPTED    AND 

AUTHORIZED.    The  lands  of  the  state  situate  in  the  city  and  county  of  San 

Francisco,  and  those  otherwise  disposed  of  or  situate  within  the  limits  of  any 

incorporated  town  or  city  of  this  state,  are  excluded  from  the  provisions  of 

this  chapter.    The  municipal  authorities  of  any  incorporated  city  or  town  other 

than  San  Francisco  may  grant  authority  to  construct  wharves,  chutes,  and 

piers,  as  is  herein  provided  for  the  board  of  supervisors. 

History:    Enacted  March  12,  1872,  founded  upon  and  modification  of 
8  9  Act  April  8,  1858,  Stats.  1858,  p.  121. 

As  to  parpooe  of  aittele  to  limit  fraachlaes  to  twesty  years,  see,  ante,  |  2906,  note  par.  2. 

§  2921.  BOARDS  OF  SUPERVISORS  MAY  GRANT  RAILROAD  CORPO. 
RATIONS  AUTHORITY  TO  CONSTRUCT  WHARVES  AND  PIERS.  Boards 
of  supervisors  of  counties  in  this  state  may  grant  to  any  railroad  corporation 
authority  to  construct  a  wharf,  or  pier  on  or  in  front  of  any  lands  owned  by  it 
bordering  on  any  navigable  bay,  inlet,  lake,  creek,  slough,  or  arm  of  the  sea, 
situate  in  or  bounding  their  counties,  respectively,  with  a  license  to  take  tolls  for 
the  use  of  the  same  for  the  term  of  the  corporate  existence  of  the  said  railroad 
corporations,  not  exceeding  fifty  years,  whenever  such  board  finds  the  use  of 
said  wharf  or  pier  necessary  to  the  exercise  of  the  franchise  of  such  railroad 
corporation  for  terminal  purposes,  and  the  same  may  be  granted  without 
offering  the  same  for  sale.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  limit  the  powers  of  such  boards  to  grant  the  right  to  such  railroad 
corporations  to  build  and  construct  for  terminal  purposes  on  and  in  front  of 
any  lands  owned  by  it  any  wharf  or  pier  of  the  width  necessary  for  the  carrying 
on  of  the  business  of  such  railroad  at  such  terminal,  not  to  exceed  one  thousand 
feet,  and  to  the  length  that  it  may  be  desirable  to  construct  the  same,  so  that 
it  may  not  prevent  the  navigation  by  boats  and  vessels  of  such  navigable  bay, 
inlet,  lake,  creek,  slough,  or  arm  of  the  sea;  provided,  that  there  shall  be 
excluded  from  the  operation  of  this  section  any  and  all  territory  and  property 
under  the  jurisdiction  or  control  of  any  incorporated  city  or  town  or  any  board 
of  state  harbor  commissioners.    All  of  the  provisions  of  this  chapter  not  in 
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conflict  with  anything  in  this  section  contained  are  hereby  made  applicable  to 
all  proceedings  had  under  this  section. 

History:     Enacted  March  22,  1899,  Stats,  and  Amdts.  1899,  p.  234. 


1.  Purpose  of  statute* — Clearly  It  is  the 
purpose  of  this  section  to  authorize  the 
board  of  supervisors  to  errant  franchises  for 
public  wharves  to  be  used  by  the  public  gen- 
erally In  consideration  of  the  tolls  to  be  ex- 
acted. There  is  nothing  in  the  section  which 
prohibits  a  railroad  company  from  con- 
structing; and  operating;  wharves  for  Its  own 
business,  without  authority  from  the  board, 
at  places  where  the  railroad  extends  to  nav- 
igable water,  where  such  wharves  are  nec- 
essary for  the  successful  operation  of  the 
road.  It  was  Intended  to  give  the  board  of 
supervisors  discretion  to  grant  an  additional 


franchise  to  such  railroad,  enabling  It  to 
carry  on  a  public  wharf  and  charge  tolls 
thereon,  where  the  board  finds  that  such 
public  wharf  is  necessary  to  the  railroad 
franchise,  and  it  was  not  Intended  to  forbid 
the  railroad  from  maintaining  a  wharf  for 
its  own  purposes  without  the  additional  au- 
thority to  be  granted  under  this  section  by 
the  board  of  supervisors. — Vallejo  &  North- 
ern R.  Co.  v.  Reed  Orchard  Co.,  169  CaL  545, 
147   Pac.   288. 

As  to  purpose  of  article  to  limit  franchises 
to  twenty  years,  see,  ante,  I  2906,  note  par.  2. 


CHAPTER  VI. 

MISCELLANEOUS  PROVISIONS  RELATING  TO  PUBLIC  WAY& 

§  2931.  Laws  of  the  highway. 

§  2932.  Driver  addicted  to  intoxication. 

S  2933.  Notice  to  employer  of  driver 's  intoxication. 

S  2934.  Horses  to  be  fastened  while  standing. 

§  2935.  Penalties,  how  and  by  whom  recovered. 

§  2936.  Liability  of  owners  for  damages  done  by  driven. 

5  2937.  Exceptions  to  preceding  sections. 

S  2938.  Protection  of  bridges. 


§  2931.  LAWS  OF  THE  HIGHWAY.  When  vehicles  meet,  the  drivers  of 
each  must  turn  seasonably  to  the  right  of  the  center  of  the  highway,  so  as  to 
pass  without  interference,  under  a  penalty  of  twenty-five  dollars  for  every 
neglect,  to  be  recovered  by  the  party  injured.  Where  the  whole  breadth  of  a 
roadway  is  not  worked,  the  center  of  the  worked  part  is  to  be  deemed  the 
center  of  the  highway.  In  time  of  snow,  where  there  is  a  beaten  track,  the 
center  of  that  is  to  be  deemed  the  center  of  the  highway.  But  this  section  does 
not  apply  to  vehicles  meeting  cars  running  on  rails  or  grooved  tracks. 

History:     Enacted  March  12,  1872. 
LAWS  OF  THE  ROAD. 

1.  Driver  of  hack — Duty  on  meeting  street- 

car. 

2.  Moving  vehicles — Law  applies  to. 


As  to  Intoxication  of  certain  employees 
being*  a  misdemeanor,  see  Kerr's  Cyc.  Pen. 
Code,  2d  ed.f  {  391. 

An  to  Intoxication  of  railway  driver*  con- 
ductor, etc.,  see  Kerr's  Cyc.  Pen.  Code,  2d 
ed.,  |391. 

1.  Driver  of  hack  —  Duty  on  meetlnc; 
■treet-car    should    turn    to    right    so    as    to 


avoid  collision  with  other  travelers  going  In 
opposite  direction;  and  where  he  negligently 
turned  to  left  and  collided  with  bicycle  rider 
who  was  riding  on  proper  side  of  street  em- 
ployer of  driver  was  held  liable. — Dlehl  v. 
Roberts,   134   Cal.  164,   66   Pac.   202. 

2.     Moving*  vehicles— Law  applies  to. — The 

law  applies  to  moving  vehicles  and  not  to  a 
wagon  delivering  milk  to  a  customer  on  the 
left  side  of  street.  The  driver  of  such  a 
wagon  may  use  any  portion  of  the  street 
necessary  for  him  in  the  performance  of  his 
business. — Bauhofer  v.  Crawford,  16  Cal. 
App.  678,  117  Pac.   931. 


§2932.    DRIVER    ADDICTED    TO    INTOXICATION.    No  person  must 
employ  to  drive  any  vehicle  for  the  conveyance  of  passengers  upon  any  public 
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highway  a  person  addicted  to  drunkenness,  under  penalty  of  five  dollars  for 
every  day  such  person  is  in  his  employment. 

History:    Enacted  March  12,  1872. 
Drrnken  driver,  liability  of  master  for  injuries  occasioned  by. — See,  post  5  2936  and  note. 

§2933.    NOTICE  TO  EMPLOYER  OF  DRIVER'S  INTOXICATION.    If 

any  driver,  whilst  actually  employed  in  driving  any  such  vehicle,  is  intoxicated 
to  such  a  degree  as  to  endanger  the  safety  of  his  passengers,  the  owner,  on 
receiving  from  any  such  passenger  a  written  notice  of  the  fact,  verified  by  his 
oath,  must  forthwith  discharge  such  driver ;  and  if  he  has  such  driver  in  his 
service  within  six  months  after  such  notice,  he  incurs  a  like  penalty. 

History:    Enacted  March  12,  1872. 

§2934.  HORSES  TO  BE  FASTENED  WHILE  STANDING.  The  driver  of 
any  vehicle  used  to  convey  passengers  must  not  leave  the  horses  attached 
thereto  while  passengers  remain  in  the  same,  without  first  securely  fastening 
the  horses  or  placing  the  lines  in  the  hands  of  some  other  person,  so  as  to  prevent 
their  running,  under  a  penalty  of  twenty  dollars  for  each  offense. 

History:    Enacted  March  12,  1872. 

1.  Driver  leavlm*  horaea  rtandlma*  nnfaat-  damages  from  proprietor  for  resulting;  inju- 
ened,  and  they  taking;  fright,  run  away  rles. — Gallagher  v.  Bowie,  66  Tex.  265,  10 
passenger  jumping  from  coach  may  recover      Am.  Neg.  Caa,  254. 

§2935.    PENALTIES,  HOW  AND  BY  WHOM  RECOVERED.    The  pen 

alties  provided  by  the  three  preceding  sections  are  to  be  recovered  by  the 
district  attorney  of  the  county  in  which  the  offender  resides,  for  the  use  of  the 
county  road  fund.  Any  action  for  a  penalty  incurred  under  the  last  section 
must  be  commenced  within  six  months. 

History:    Enacted  March  12,  1872. 

§  2936.    LIABILITY  OF  OWNERS  FOR  DAMAGES  DONE  BY  DRIVEBS. 

The  owner  of  every  vehicle  running  or  traveling  upon  any  road  for  the  convey- 
ance of  passengers,  is  liable  for  all  damages  to  persons  or  property  done  by  any 
person  in  his  employment  as  a  driver  while  driving  such  vehicle,  whether  done 
wilfully  or  negligently,  or  otherwise,  in  the  same  manner  as  such  driver  would 

be  liable. 

History:     Enacted  March  12,  1872. 

DAMAGES  BY  DRIVER— LIABILITY  OP  9.  Kicking     horse  —  Failure    to    guarf 

OWNET:.  against  injury. 

1.  Competent  drivers  to  be  employed.  10" 12-  Negligence   of   driver— Acting  within 

2.  Declarations   by    driver  -  Admissible  "<**  of  authority. 

in  evidence  agiinst  employer,  when.  13.  Same — Least  negligence  of  driver. 

3.  Driver  must  use  utmost  care.  14.  Overturning  stage-coach — Presumption 
4,  5.  Same  —  Driver   deviating   from   usual  °*  negligence. 

course.  15.  Recklessness  of  driver  of  another  stage 

6.  Drunken  driver.  — Does  not  relieve,  when. 

.   7.  Failure  of  driver  to  fasten  horses.  16.  Tally-ho   coach   and   horses   of  livery- 

8.  Good  or  bad  conduct  of  driver— May  man— Hired  for  a  coaching  party. 

be  shown,  when.  17.  Want  of  skill  in  driver — Showing  of 
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A«   to   dvtlea   of  carriers   of  persoms,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.f   II  2090.   2104. 
and  notes. 

Ao  to  doty  of  common  carrier,  see  Kerr's 
Cyc.  CIy.  Code.  2d  ed.f  II  2168-2209  and  notes. 

1.  Competes*  driver  mnat  be  employed  by 
proprietor  of  state-coach.  —  Gallagher  v. 
Bowie,  66  Tex.  265,  10  Am.  Near.  Cas.  254,  17 
8.  W.  407;  Peck  v.  Neil,  8  McL.  C.  C.  22,  19 
Fed.  Cas.  79,  10  Am.  Neg.  Case.  664. 

2.  Declaration  by  driver— Admissible  la 
evidence  against  am  employer  when  they 
are  part  of  res  gestae. — Maury  v.  Talmadge, 
2  McL.  C.  C.  157,  16  Fed.  Cas.  1182,  10  Am. 
Neg.  Cas.  655. 

S.  Driver  mnat  noe  ntmoet  care  for  safety 
of  passengers  in  stage-coach. — Gallagher  v. 
Bowie,  66  Tex.  265,  10  Am.  Neg.  Cas.  254,  17 
S.   W.   407. 


4.  Same  — Driver  deviation-  from 
coarse,  proprietor  liable  for  resulting  dam- 
ages.— Maury  v.  Talmadge,  2  McL.  C.  C.  157, 
16  Fed.  Cas.  1182,  10  Am.  Neg.  Cas.  655. 

6.  But  it  Is  otherwise  where  by  Induce- 
ment of  passenger,  in  which  case  proprietor 
will  not  be  held  liable  in  damages  for  up- 
setting of  stage. — Heighway  v.  Voorhees, 
1  Ohio  Dec.  219,  4  West.  Law  J.  528. 

6.  Drunken  driver,  negligently  overturn- 
ing stage-coach,  proprietor  liable  for  inju- 
ries.— Sawyer  v.  Dulany,  80  Tex.  479. 

7.  Failure  to  fasten  horses  by  driver,  who 
leaves  the  stage-coach,  renders  proprietor 
liable  for  resultant  damages.  —  See,  ante. 
f  2934  and  note. 


8.  Good  or  bad  eoadnct  of  driver  May  be 
shown,  whea.  —  Good  or  bad  conduct  of 
driver  at  time  of  the  accident  only,  can  be 
looked  at. — Sanderson  v.  Frasier,  8  Colo.  79, 
64  Am.  Rep.  644,  9  Am.  Neg.  Cas.  128,  6  Pac. 
6S2;  Peck  v.  Neil,  3  McL.  C.  C.  22,  19  Fed. 
Cas.  79,  10  Am.  Neg.  Cas.  664. 

0.  Kicking  horse  —  Failure  to  guard 
against  Injury. — In  case  of  a  kicking  horse 
Injuring  passenger  because  of  neglect  of 
driver  to  use  strap  or  other  preventive 
means  against  possible  injuries,  renders 
master  liable. — Simson  v.  Omnibus  Co.,  L.  R. 
8.  C.  P.  390. 

10.  Neglect  of  driver— Act  lag  within  scope 
of  his  authority  renders  employer  liable  for 
all  resulting  damages. — Erickson  v.  Barber. 
83  Iowa  867,  49  N.  W.  838;  Fenner  v.  Crips, 
109  Iowa  455,  6  Am.  Neg.  Rep.  504,  80  N.  W. 
626;  Joslin  v.  Grand  Rapids  I.  Co.,  50  Mich. 
616,    46    Am.    Rep.    64,    15    N.    W.    887.      See 


Mitchell  v.  Crassweller,  22  L.  J.  (N.  S.)  C.  P. 
100,  16  Bng.  L.  A  Bq.  448  and  note,  458. 

11.  It  is  otherwise  where  the  act  of  the 
driver  is  not  in  the  course  of  his  employ- 
ment; e.  g.,  where  he  wantonly,  and  not  in 
the  exercise  of  his  master's  order,  strikes 
the  horses  of  another  and  thereby  causes  an 
accident — Croft  v.  Alison,  4  Barn.  &  Aid. 
590,  6  Eng.  C.  L.  614,  23  Rev.  Rep.  407; 
Gregory  v.  Piper,  9  Barn.  &  C.  691,  17  Eng. 
C.  L.  454,  33  Rev.  Rep.  268. 

12.  Thus  where  a  carman's  duty  was, 
after  having  delivered  his  master's  goods 
for  the  day,  to  return  the  team  to  the  stable 
in  an  adjoining  street,  but  the  driver,  in- 
stead of  so  doing,  drove  another  servant  to 
his  home  in  the  opposite  direction,  and  on 
returning,  negligently  collided  with  plaintiff 
and  Injured  vehicle;  held,  master  was  not 
liable.— Mitchell  v.  Crassweller,  22  L.  J. 
(N.  S.)  C.  P.   100.  16  Eng.  L.  &  Eq.  448. 

13.  Same— -Least  negligence  of  driver,  or 

want  of  skill  on  his  part,  will  render  pro- 
prietors of  stage-coach  liable. — Maury  v. 
Talmadge,  2  McL.  C.  C.  157,  16  Fed.  Cas. 
1182,  10  Am.  Neg.  Cas.  665. 

14.  Overturning  stage-coach  —  Presump- 
tion of  negligence.  —  Overturning  stage- 
coach, negligence  of  driver  presumed. — Wall 
v.  Llvzay,  6  Colo.  465;  Sanderson  v.  Frazier. 
8  Colo.  79,  54  Am.  Rep.  644,  9  Am.  Neg.  Cas. 
123,  5  Pac.  632;  Rio  Grande  W.  R.  Co.  v.  Ru- 
benstein,  5  Colo.  App.  121,  38  Pac.  76;  Crofts 
v.  Waterhouse,  3  Blng.  319,  11  Eng.  C.  L.  119, 
28  Rev.  Rep.  631. 

18.  Recklessness  of  driver  of  aaother 
stage— Does  not  relieve,  when* — Reckless- 
ness of  driver  of  another  stage  does  not  re- 
lieve from  liability  the  proprietor  of  stage  in 
which  injured  person  was  a  passenger, 
where  driver  of  latter  stage  is  wanting  in 
exercise  of  skill  and  prudence. — Peck  v.  Neil, 
3  McL.  C.  C.  22,  19  Fed.  Cas.  79,  10  Am.  Neg. 
Cas.  664. 

16.  Tally-ho  coach  and  horses  of  livery- 
man—Hired  for  a  coaching  party*  the  liv- 
eryman to  furnish  competent  driver,  the 
driver  is  the  servant  of  the  liveryman, 
where  the  hirers  had  no  control  over  him, 
except  to  designate  where  they  should  stop 
for  lunch. — Lewis  v.  Long  Island  R.  Co.,  162 
N.  T.  52,  7  Am.  Neg.  Cas.  299,  56  N.  E.  648. 

17.  Want  of  skill  la  driver— Showtag  of. 

— The  want  of  skill  in  driver  may  be  shown 
at  time  of  accident,  or  at  any  other  time. — 
Sanderson  v.  Frazier,  8  Colo.  79,  54  Am.  Rep. 
544,  9  Am.  Neg.  Cas.  128,  5  Pac.  682. 


§  2937.  EXCEPTIONS  TO  PRECEDING  SECTIONS.  Nothing  contained 
in  the  six  preceding  sections  must  affect  any  law  concerning  hackney  coaches 
or  carriages  in  any  city,  nor  affect  laws  or  ordinances  of  any  city  for  the 
licensing  or  regulating  such  coaches  or  carriages. 

History:    Enacted  March  12,  1872. 
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§  2938.  PROTECTION  OF  BRIDGES.  The  owner  of  any  toll-bridge,  and 
any  plank-road  company  owning  a  bridge  of  not  less  than  twenty  feet  span, 
may  put  up  conspicuously  at  each  end  of  it  notice  in  these  words  in  large  char- 
acters: "Five  dollars'  fine  for  riding  or  driving  on  this  bridge  faster  than  a 
walk";  and  whoever  rides  or  drives  faster  than  a  walk  on  such  bridge  forfeits 
to  the  owner  the  sum  of  five  dollars. 

History:    Enacted  March  12,  1872. 

A«  to  fine  for  tmmt  driving  over  toll-bridffea,  inspectors,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed, 

8  388. 
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TITLE  VIL 

GENERAL  POLICE  OP  THE  STATE. 

Chapter  I.  Immigration,  §§  2949-2969. 

II.  Preservation  of  Public  Health,  §§  2978-3064. 

III.  Registry  of  Births,  Marriages,  and  Deaths,  §5  3074-3084. 

IV.  Dissection,  §§3093-3095. 

Y.  Cemeteries  and  Sepulture,  §§  3105-3111. 

VL  Lost  and  Unclaimed  Property,  §8  3136-3158. 

VII.  Marks  and  Brands,  §§  3167-3201. 

VIII.  Weights  and  Measures,  §§  3209-3223. 

IX.  Labor  and  Material  on  Public  Buildings,  §§  3233-3235. 

X.  Hours  of  Labor,  §§  3244-3250. 

XI.  Time,  §§3255-3260. 

XII.  Money  of  Account,  §§  3272-3274. 

XIII.  Auctions,  §§  3284-3324. 

XIV.  Fires  and  Firemen,  §§  3335-3345. 
XT.  Licenses,  §§  3356-3387. 


CHAPTER  I. 

IMMIGRATION. 

§  2949.  Duties  of  masters  of  vessels  arriving  in  California. 

§  2950.  Form  of  report. 

§  2951.  Oath  to  be  administered  to  certain  passengers. 

§  2952.  Lepers,  lazarettos  for. 

§  2953.  Additional  bond  in  certain  cases.     [Repealed.] 

§  2954.  Nature  of  bond. 

§  2955.  Examination  of  foreign  passengers;  disposition  of  lepers. 

§  2956.  Action  on  bond. 

§  2957.  Penalty  for  neglect  to  give  bond. 

§  2958.  Commutation  moneys,  where  placed. 

§  2959.  Fines  and  penalties,  lien  on  vessel. 

§  2960.  Other  commutations. 

§  2961.  Commutation  money  payment  into  state  treasury, 

§  2962.  Certain  vessels  exempted. 

§  2963.  Certain  persons  exempted. 

§  2964.  Powers  and  duties  of  commissioners  of  immigration. 

§  2965.  Same.     [Oaths  and  fees.]  ' 

§  2966.  Ex  officio  commissioners. 

§  2967.  Duties  of  district  attorneys.     [Repealed.] 

§  2968.  Official  bond  of  commissioner. 

§  2969.  Leprosy  fund,  disposition  of. 

§2048.  DUTIES  OF  MASTERS  OF  VESSELS  ARRIVING  IN  CALI- 
FORNIA. Within  twenty-four  hours  after  the  arrival  of  any  vessel  arriving 
at  any  of  the  ports  of  this  state,  bringing  passengers  from  any  place  out  of  this 
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state,  the  master  oi  such  vessel  must  make  an  oath  to  the  commissioner  of 
immigration  at  such  port  a  written  report. 

History:    Enacted  March  12,  1872. 


IMMIGRATION— POLICE  POWER. 

I.  Immigration. 

IL  Police  Power — In  General. 
III.  Same  —  Examples    or    Exercise    or 
Police  Power. 

I.  Immigration. 

1.  Any  Mate  or  municipal  law  contra- 
vening immigration  law,  void. 

2,3.  Exclusion    of    Chinese    by    statute, 
void— Act  April  26,  1862. 

4.  Same— Act  of  March  20,  1891.    , 

5.  PMipera,  etc. — State  may  exclude. 

6,  7.  *>4x  on  immigrants — State  may  not 
levy. 

8    Same — On  persons  passing  through. 
9- 1?    Terms  upon  which  passengers  may 
land — State  can  not  prescribe. 

V4.  Same — Contra. 

0    ''«uce  Power — In  General. 

15.  Abrogation  of   power — Can   not  be 

made. 

16.  Same  —  Curtailment    of    powers    of 

legislature. 

17- 19.  Same — Inconvenience  or  damage  to 
individuals. 

20.  Same — Same  —  Incidental   inconven- 

ience. 

21.  Same — Permission  to  maintain  nui- 

sance. 

22.  Benefit  of  people. 

23.  Cities   and   country  —  Distinction  — 

Power  of  cities. 

24,  25.  Courts — Construction  by. 
26-  28.  Definitions  of  police  power. 
29,30.  Same — Extent  of. 

31.  Same — Same — As  to  power  of  legis- 

lature or  municipality. 

32.  Same — Same — In  reasonable  exercise 

of  police  power. 

33.  Same  —  Same  —  Neither    legislature 

nor  municipality  can  do  what. 

34-36.  Same — Same — Ordinance  to  be  jus- 
tified as  police  regulation. 

37.  Same — Same — Legislature  has  power 
to  repress  what. 

38,39.  Same — Same — Legislature  may  not 
interfere  with  private  business 
how. 

40,41.  Delegation  of  power. 

42.  Discrimination — In   general. 

43,  44.  Same  —  Ordinance  regulating  busi- 
ness— Directed  exclusively  against 
particular  class. 

45.  Same — Section    11    of   article   I   of 
constitution  of  1879. 


46.  Expediency — Legislature  is  judge  of. 

47.  Same — Same— Courts    have    nothing 

to  do  with  wisdom,  policy,  or  ex- 
pediency of  law. 

48,49.  Same — Legislative  power  is  exclu- 
sive judge. 

50.  Federal  jurisdiction — Power  of  city. 

51.  Motives   of   legislature — In  general. 

52,53.  Same — Motives  inducing  passage  of 
ordinance. 

54.  Monopolies  —  Exclusive    rights    and 

privileges. 

55.  Municipality — Extent  of  power. 

56-  58.  Same  —  Same  —  As  to  in  protecting 
health  and  safety. 

59,60.  Same  —  Same  —  Constitution  grants 
police  power  of  state  to  munici- 
palities. 

61.  Part   of   law   unconstitutional — Not 

affect  the  whole. 

62.  Same — Fine  and  imprisonment. 

63.  Reasonableness    of    ordinances  —  In 

general. 

64.  Same — Laws  enacted  in  exercise  of 

police  power. 

65,66.  Same — Unreasonableness  of  an  ordi- 
nance— Is  judged  how.. 

67.  Restraining  legislative  action. 

68.  Review  of  ordinance  after  plea  of 

guilty. 

69-71.  State  law — Effect  of  ordinance  on 
same  subject. 

72,73.  Same— Conflict. 

74.  Territorial  limits. 

75-  77.  United  States  constitution — Restric- 
tion of. 

78.  Same — By  fourteenth  amendment. 

79.  Same — Act  a  crime  against  United 

States. 

III.  Same  —  Examples    or    Exercise     or 
Police  Power. 

80.  Admission     of     officers     to     public 

places. 

81.  Adulteration  of  food  articles. 

82.  Same— Butter. 

83.  Same — Milk — Food  of  cows. 

84.  Same — Oleomargarine. 

85.  Amusement — Refusal    of    admission 

to  place  of. 

86.  Animal  pests — Requiring  destruction 

of. 

87.  Animals — Keeping  of. 

88.  Automobiles  —  Running  on  certain 
•    roads  may  be  prohibited. 

89.  Boarding-house     keepers — Requiring 

to  give  names  of  boarders. 
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147- 


151, 


162, 


90.  Billboards— Height  of. 

.91.  Billiard  and  pool  tables — Authority 

to  suppress.  142 

92.  Brick  and  lime  kilns — Not  nuisance 

per  se. 

93.  Butchers  and  their  business — May  be 

regulated. 

94.  Carpet-beating  —  By    steam    power 

within  city  limits. 

95.  Children  fs  health  and  morals. 

96.  Commerce — Floating  logs. 

97.  Same  —  Transportation    of    passen- 

gers. 

98.  Contagious  diseases — City  ordinance. 

99.  Cows — Keeping  within  city  limits. 
100, 101.  Carrying  concealed  weapons. 

102.  Chinese — Removal  of  from  city. 

103.  Same — Employment  of. 

104.  Dairies — May  be  regulated. 

105.  Dead  animals — Removal  of. 

106.  Same — Same — Exclusive  right  to  re- 

move. 

107, 108.  Destruction  of  property  unlawfully 
used. 

109.  Discharging  firearms — Within  limits 

of  municipality. 

110.  Drains  and  drainage — "  Manholes. " 

111.  Electric  wires — Suspension   of   over      167- 

or  upon  roofs  of  buildings. 

112.  Employment     agents  —  Regulating 

compensation  of.  272 

113.  Epidemics  —  Municipalities  have  in- 

herent power. 

114.  Fertilizers — Regulation  of  manufac- 

ture of.  175. 

115.  Same — Manufacture  of  animal  mat- 

ter into  fertilizers. 

116.  Fruit  pests — May  be  suppressed. 
117, 118.  Gas  factories — No  prohibition  of. 

119.  Same — Regulation  of. 

120.  Gas-pipes — Prohibiting  in  streets. 
121- 124.  Gas-rates — Regulation  of. 

125.  Gambling  —  Conflict    between    ordi-      182 

nance  and  statute. 

126.  Same — License — Effect  of. 

127.  Same — Maintaining  place  for. 
128- 130.  Same — May  be  prohibited. 

131.  Same — Visiting  gambling  place. 

132.  Game — Shipment  of. 

133.  Same — Sale  of  game. 

134.  Garbage — Removal  of. 

135.  Same — City  scavenger  may  be  pro- 

vided. 

136.  Same — Exclusive  right  to  remove. 

137.  Same — Liability  of  city. 

138.  Same — Public  dumps. 

139.  Horticulture— May  protect. 

140.  Hotel   runners — Regulation   of. 
Pol.  C. — G2  077 


141. 

144. 

145. 
146. 
149. 
150. 
152. 
153. 

154. 

155. 
156. 
157. 

158. 
159. 
160. 
161. 
163. 
164. 

165. 
166. 

170. 
171. 

174. 

174. 

177. 

178. 

179. 

180. 
181.. 
185. 


Insane  asylums — Private  asylums  for 
insane  may  be  regulated. 

Impounding     animals     running     at 
large.  • 

Inspection  of  oils  and  burning  fluids. 

Same — United  States  patent. 

Irrigation  of  arid  lands. 

Junk  dealers — Regulation  of. 

Laundries — May  be  regulated. 

Same — Buildings — Manner    of    con- 
struction and  materials. 

Same — Certificates  of  health  officers, 
etc. 

Same — Exclusion  of  certain  classes. 

Same — Hours  of  work  in. 

Same — Limits  of  territory — May  be 
fixed. 


186, 187. 


190, 


194, 


197, 
199- 


188. 
189. 
191. 

192. 
193. 

195. 
196. 

198. 
203. 


Same — Unreasonable  regulations. 

Labeling  fruit,  etc'. 

Levees. 

Livery-stable — Not  nuisance  per  se. 

Lotteries — Regulation  of. 

Same — Keeping    place    for   sale    of 
lottery  tickets. 

Same — Tickets  in  possession. 

Master   and   servant — Acts   limiting 
hours  of  labor  of  employees. 

Same — Mode  of  paying  wages. 

Same — Unions,    etc.,    requiring    em- 
ployee to  withdraw  from. 

Margins    and    options,    sales    on — 
Regulation  or  prohibition. 

Markets — May     be     established     or 
regulated. 

Nuisance  —  Legislative     declaration 
of  what  is  a. 

Same  —  Prescriptive   right   can    not 
justify. 

Same — What  may  be  declared  a  nui- 
sance. 

Opium — Sale  of. 

Pawnbrokers — Interest  charges. 

Physicians   and    dentists — Examina- 
tion of. 

Same — Physicians  may  be  required 
to  procure  certificates. 

Prisoners — Cutting  hair  of. 

Profanity — May  be  prohibited. 

Prostitution — Visiting  house  of  ill- 
fame. 

Quarrying  stone,  etc. 

Regulation   of   business  —  Need   not 
be  nuisance  per  se. 

Same — Business  sometimes  harmful. 

Same — Citizenship — Question  of  not 
involved. 

Same — Judicial  inquiry  into. 

Same— Regulations   must   be   neces- 
sary and  uniform. 
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204.  Bailroads  —  May    be    regulated    by 
state. 

205,206.  Same — Fencing  track. 

207.  Same — Killing  stock. 

208.  Reclamation  of  swamp-lands. 

200.  Sanitary  conditions  of  factories,  etc. 

210.  Sanitary  districts. 

211-  214.  Slaughter  -  houses    —    Municipality 
may  prohibit  or  regulate. 

215.  Same — Exclusive  right. 

216.  Second-hand  clothing  dealers. 

217.  Smoke  from  factories,  etc. 

218,  219.  Straightening  course  of  stream. 

220.  Streets — Beating  of  drums  upon. 

221.  Same — Bicycle-riding. 

222.  Same— Bill-boards. 

223.  Same — Covering  of  ditches,  etc. 

224.  Same  —  Distribution    of    handbills, 

etc. 

225.  Same — Labor  on,  or  tax. 

226.  Same — Laying  pipes  in  —  Limit  of 

right  to  regulate. 

227.  Same — Locomotives,  etc. 

228.  Same — Moving  building. 
220.  Same — Obstructing   sidewalk. 

230.  Same — Opening  in  sidewalk. 

231.  Same — Roaming  and  feeding  cattle. 

232.  Street-car  transfers. 

233.  Stock-yards. 

234-  236.  Sunday  laws — As  to  when  valid. 

237.  Same  —  Bakers  —  Working  pn  Sun- 

days. 

238.  Same — Barber  shop — Keeping  open. 

239.  Telephone     companies  —  License-fee 

upon  instruments. 

240.  Same — Regulation  of  charges. 

241.  Telephone  and  telegraph  companies 

— Use  of  streets. 

242,243.  Trading-stamps — Definition  of. 
244,245.  Same— Not  a  lottery. 
246,  247.  Same — License. 
248.  Same — Tax  on. 

249,250.  Same— Prohibition  of— Invalid. 

251.  Trusts — Combinations. 

252.  United  States  patent — Sale  of  pat- 

ented article  may  be  regulated. 

253.  Viticultural  commission. 

254.  Warehouses — Regulation  of,  and  of 

charges. 

I.  IMMIGRATION. 

1.  Any  state  or  municipal  law  contraven- 
ing; Immigration  law  of  the  federal  govern- 
ment is  void. — Lin  Sing  v.  Washburn,  20  Cal. 
634.  See  In  re  Estate  of  Kile,  72  Cal.  131, 
13  Pac.  320;  Ex  parte  Kaubock,  85  Cal.  275, 
20  Am.  8t.  Rep.  226,  9  L.  R.  A.  482,  24  Pac. 
737;  Ex  parte  Ah  Cue,  101  Cal.  197,  35  Pac. 
656;  In  re  San  Chung,  11  Cal.  App.  511,   105 


Pac.    609;    Parrott's   Chinese   Case,  6  Sawy. 
349,  1  Fed.  481. 

2.  Exclusion  of  Chinese  by  statute,  t*M 
— Act  of  April  2*,  1863*  entitled  "An  act  to 
protect  free  white  labor  against  the  compe- 
tition of  Chinese  coolie  labor  and  discourage 
the  immigration  of  Chinese  Into  the  state  of 
California,"  and  levying  tax  on  each  person 
of  Mongolian  race  residing  in  state,  etc.,  is 
unconstitutional.  It  applies  exclusively  to 
Chinese,  and  is  a  measure  of  especial  and 
extreme  hostility  to  Chinese.  The  power 
asserted  in  Its  passage  is  the  right  of  state 
to  prescribe  terms  upon  which  they  shall 
be  permitted  to  reside  In  It.  This  right  if 
carried  to  the  extent  to  which  it  may  be 
carried  If  power  exists  may  be  so  used  as 
to  cut  off  all  Intercourse  between  them  and 
people  of  state,  and  obstruct  and  block  op 
channels  of  commerce,  laying  an  embargo 
upon  trade  and  defeating  commercial  policy 
of  nation.  The  act  can  not  be  sustained  as 
police  regulation,  for  this  branch  of  police 
power  has  been  surrendered  to  federal  gov- 
ernment as  part  of  power  to  regulate  com- 
merce, and  Its  exercise  by  state  is  incompat- 
ible with  authority  of  government — Lin 
Sing  v.  Washburn,  20  Cal.  534,  564-578,  580. 

3.  Regulation  of  immigration  is  power 
belonging  exclusively  to  congress.  A  state 
law  to  protect  free  white  labor  against  com- 
petition with  Chinese  coolie  labor  and  dis- 
courage immigration  of  Chinese  into  state  of 
California  can  not  be  maintained  as  police 
regulation. — Lin  Sing  v.  Washburn,  20  CaL 
534,  539,  550;  People  v.  Raymond,  34  CaL 
492,  498. 


—Act  of  March  90,  1801,  prohibit- 
ing coming  of  Chinese  persons  Into  state  and 
to  provide  for  registration  and  certificates  of 
residence,  and  to  determine  status  of  all 
Chinese  persons  now  residents  of  this  state. 
etc.,  is,  as  shown  by  its  title  and  provisions. 
one  to  prohibit  Chinese  from  coming  into 
state  and  to  prescribe  terms  and  conditions 
upon  which  those  residing  within  state  shall 
be  permitted  to  remain  or  travel  between 
different  points  In  this  state.  Power  at- 
tempted to  be  exercised  belongs  exclusively 
to  general  government  by  virtue  of  Its  au- 
thority to  regulate  commerce  and  act  can 
not  be  upheld  as  police  regulation. — Ex  parte 
Ah  Cue,  101  Cal.  197,  198,  35  Pac.  556. 


5.  Paupers,     etc.— State    snay    exelsde.— 

Paupers,  vagrants,  and  criminals,  or  sick, 
diseased,  infirm,  and  disabled  persons  may 
be  excluded  by  state  under  its  power  to  en- 
act police  and  sanitary  regulations. — State 
v.  Steamship  Constitution,  42  Cal.  578,  584. 
10  Am.  Rep.  303;  Hannibal  &  St.  J.  R.  Co.  v. 
Husen,  95  U.  S.  465,  24  L.  ed.  527;  Com- 
pagnie  Francaise  de  Navigation  a  Vapeur  v. 
Louisiana  State  Board  of  Health.  186  U.  S. 
380,  46  L.  ed.  1209,  22  Sup.  Ct.  Rep.  811. 

6.  Tax  on  Immigrants— State  may  ■•* 
levy. — Act  imposing  tax  of  fifty  dollars  on 
each  Chinese  passenger  coming  into  state  is 
invalid  and  void,  being  In  conflict  with  au- 
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thority  of  federal  government  to  regulate 
commerce. — People  v.  Downer,  7  Cal.  169, 
171. 

7.  Tax  demanded  by  state  of  owner  of 
vessel  on  passengers  landed  is  regulation  of 
commerce,  thus  In  conflict  with  laws  of 
United  States,  and  void. — Norris  v.  City  of 
Boston,  48  U.  8.  (7  How.)  283,  12  L.  ed.  702. 


8.     Sane— On   persons   passing  through. — 

Tax  upon  persons  passing  through  or  de- 
parting from  state,  whether  levied  upon 
those  persons  directly  or  upon  person  or 
corporation  transporting  them,  can  not  be 
sustained  as  police  regulation,  same  being 
In  conflict  with  constitutional  rights  of  all 
citizens  of  United  States  to  pass  and  repass 
through  every  part  of  it  without  interrup- 
tion as  freely  as  in  states  of  which  they 
are  citizens. — Crandall  v.  State  of  Nevada, 
78  U.  S.  (6  Wall.)  85,  18  L.  ed.  746. 

9.  Terms  upon  which  passengers  may  land 
—State  can  not  prescribe. — State  may  not 
prescribe  exclusive  terms  upon  which  ves- 
sel may  discharge  its  passengers,  such  be- 
ing regulation  of  commerce  within  jurisdic- 
tion    of     federal     government. — Gibbons    v. 


650;  In  re  Ah  Fong,  8  Saw.  C.  C.  144,  1  Fed. 
Cas.  218. 

13.  Congress  has  power  to  regulate  com- 
merce, and  whatever  subjects  of  this  power 
are  In  their  nature  national  or  admit  of 
one  uniform  system  or  plan  of  regulation 
may  justly  be  said  to  be  of  such  nature  as 
to  require  exclusive  legislation  by  congress. 
A  regulation  which  Imposes  onerous  condi- 
tions on  those  engaged  in  active  commerce 
with  foreign  nations  must  of  necessity  be 
national  in  character. — Cooley  v.  Board  of 
Wardens,  58  U.  S.  (12  How.)  299,  18  L.  ed. 
996;  State  v.  Steamship  Constitution,  42  Cal. 
578,  586. 

14.  Same  — Contra. — Statute  appointing  a 
commissioner  of  Immigration  and  making 
It  his  duty  to  satisfy  himself  that  passen- 
gers on  vessels  about  to  land  In  this  state 
are  not  included  In  any  of  classes  prohibited 
from  landing,  and  if  so  Included  to  prevent 
their  landing  unless  master,  owner,  or  con- 
signee of  vessel  give  bond  to  indemnify 
state,  or  cities,  counties,  and  towns  thereof 
from  expenses  resulting  from  their  infirm- 
ities or  vices,  Is  not  unconstitutional  or  in 
conflict  with  fourteenth  amendment  of  fed- 
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23;  Henderson  v.  Wlckman,  92  U.  S.  269,  23 
L.  ed.  543. 

10.  Act  requiring  bond  from  owner  of 
vessel  landing  passengers  conditioned  that 
such  passengers  will  not  become  public 
charges,  etc.,  applying  to  all  passengers, 
and  not  being  limited  to  paupers  and  others 
likely  to  become  public  charges,  is  an  at- 
tempt to  regulate  commerce  and  void. — 
State  v.  Steamship  Constitution,  42  Cal.  578, 
586. 

11.  Statute  requiring  every  master  of  ves- 
sel arriving  from  foreign  port  In  that  of 
New  York  City  to  report  names  of  all  his 
passengers  with  certain  particulars  of  their 
age,  occupation,  last  place  of  settlement, 
and  place  of  birth,  is  not  an  Invasion  of  ex- 
clusive right  of  congress  to  regulate  com- 
merce, although  it  operates  indirectly  upon 
commercial  intercourse  between  citizens  of 
United  States  and  of  foreign  countries,  but 
Is  an  exercise  of  police  power  properly 
within  control  of  state  and  unaffected  by 
clause  of  constitution  which  confers  on  con- 
gress right  to  regulate  commerce. — City  of 
New  York  v.  Miln,  36  U.  S.  (11  Pet.)  102, 
9  L.  ed.  648. 

12.  California  statute  giving  commis- 
sioner of  Immigration  power  to  determine 
what  passengers  arriving  from  foreign  ports 
are  lunatics,  idiots,  dumb,  blind,  criminal, 
etc.,  or  what  woman  is  lewd  or  debauched, 
and  to  demand  from  the  master,  owner,  or 
consignee  of  vessel  bond  that  such  persons 
will  not  become  public  charges  is  unconsti- 
tutional, as  placing  in  hands  of  single  man 
power  to  prevent  vessels  engaged  in  foreign 
trade  from  carrying  passengers,  or  to  compel 
them  to  submit  to  systematic  extortion. — 
Chy  Lung  v.  Freeman,  92  U.  S.  275,  23  L.  ed. 


40,  402,  405.     (But  see  notes  ante  to  this  sec- 
tion.) 

Act  to  promote  emigration  from  state  of 
California. — See  1  Henning's  General  Laws, 
3d  ed.,  p.  701. 

Chinese  Immigration  to  be  discouraged. — 

See  Const.   1879,   art.  XIX,    1 4,   1   Henning's 
General  Laws,  3d.  ed.,  p.  c. 

Importing  foreign  convicts,  a  misdemeanor* 

— See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  1 173. 

Landing  Chinese  without  permit,  punish* 
ment  for. — See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
f  174. 

Separate  prosecution  for  each  person 
landed. — See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
f  175. 

n.     POLICE  POWER— IN  GENERAL. 

IB.  Abrogation  of  power*- Can  not  be 
made, — Police  power  of  state  to  protect  pub- 
lic health  or  public  morals  can  not  be 
abrogated  by  contract  contained  In  charter 
of  corporation,  and  regulation  necessary  to 
protect  public  health  or  public  morals  does 
not  Impair  obligation  of  such  a  contract. — 
New  Orleans  Gas  Light  Co.  v.  Louisiana 
Light  and  H.  P.  &  M.  Co.,  115  U.  S.  650,  29 
L.  ed.  516,  6  Sup.  Ct.  Rep.  262. 

16,  Same — Curtailment  of  powers  of  leg- 
islature.— No  legislature  can  curtail  power 
of  its  successors  to  make  such  laws  as 
they  may  deem  proper  in  matters  of  police 
regulations. — Stone  v.  State  of  Mississippi, 
101  U.  S.  814,  25  L.  ed.  1079. 

17.  Same— Inconvenience  or  damage  to 
Individuals* — If  public  safety  or  publio 
morals  require  discontinuance  of  manufac- 
ture or  traffic  in  any  commodity,  hand  of 
legislature  can  not  be  stayed  from  provid- 
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lng  for  its  discontinuance,  by  any  incidental 
Inconvenience  which  individuals  or  corpo- 
rations may  suffer.  All  rights  are  held  sub- 
ject to  police  power  of  state,  and  whatever 
difference  of  opinion  may  exist  as  to  extent 
and  boundaries  of  police  power,  and  how- 
ever difficult  it  may  be  to  render  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  protection  of  lives, 
health  and  property  of  citizens,  and  to  pres- 
ervation of  good  order  and  public  morals. 
Legislature  can  not,  by  any  contract,  devest 
Itself  of  power  to  provide  for  these  ob- 
jects. They  belong  emphatically  to  that 
class  of  objects  which  demands  application 
of  maxim,  sal  us  populi  suprema  lex,  and 
they  are  to  be  attained  and  provided  for  by 
such  appropriate  means  as  legislative  dis- 
cretion may  devise.  That  discretion  can  no 
more  be  bargained  away  than  power  itself. 
— Boston  B.  Co.  v.  Massachusetts,  97  U.  S. 
25,  24,  L.  ed.  989. 

18.  There  is  no  such  thins;  as  an  inherent 
or  vested  right  to  imperil  health  or  impair 
safety  of  community.  When  subject  of  leg- 
islation is  proper  subject  of  such  exercise 
private  rights  are  always  held  subservient 


is  sufficient  that  portion  of  state  within  dis- 
trict provided  for  by  act  shall  be  benefited 
thereby. — In  re  Madera  Irr.  Diet.,  92  Cal.  29f, 
311,  27  Am.  St.  Rep.  106,  14  L  R.  A.  755,  28 
Pac.  272,  675. 


Cities  and  eovsxtry  —  Distinction  — 
Power  of  cities. — Police  requirements  of 
city  are  different  from  those  of  state  at 
large,  and  stricter  regulations  are  essential 
to  good  order  and  peace  of  crowded  me- 
tropolis than  are  required  in  sparsely  set- 
tled portions  of  country;  hence  constitution 
of  state  has  directly  conferred  upon  each 
city  power  to  make  such  rules  in  regulating- 
conduct  of  those  within  its  jurisdiction  as 
its  legislative  body  deem  will  best  preserve 
their  rights.  Many  police  regulations  which 
are  demanded  by  exigencies  of  life  in 
crowded  city  have  reference  chiefly  to  social 
order.  The  mode  of  using  streets,  manner  of 
conducting  business,  and  time  and  place  at 
which  certain  occupations  shall  be  plied  are 
instances  of  this  class,  and  power  granted 
to  the  city  is  limited  to  their  regulation. 
Ordinances  of  this  character  must  be  reason- 
able and  not  violate  rights  of  individual 
superior   to   demands   of   society,   but  other 


to  public  weal  and  legislature  must  be  judge*    pollce  regulations  are  intended  for  preven 


of  propriety  or  extent  of  remedy. — City  of 
Seattle  v.  Hinckley,  40  Wash.  468,  82  Pac. 
747. 

19.  Many  injuries  to  property  arising 
from  prosecution  of  public  improvements  of 
roads,  streets,  rivers,  etc.,  for  public  good 
are  without  redress  except  benefit  obtained 
from  public  improvement. — Pumpelly  v. 
Green  Bay  &  M.  C.  Co.,  80  U.  8.  (13  Wall.) 
166,  20  L.  ed.  557. 

20.  Same  —  Same  —  Incidental  Incon- 
venience which  may  accrue  to  individuals 
or  corporations  is  no  reason  for  denying 
police  power  of  state  or  municipality  to  reg- 
ulate or  prohibit  manufacture  of  articles. 
Intoxicating  liquors,  etc.,  which  may  by 
legislative  authority  be  deemed  injurious  to 
its  inhabitants,  and  no  federal  question  is 
raised  by  such  law  or  ordinance. — Mugler  v. 
Kansas,  128  U.  S.  628,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273. 

Private  Interests  subservient  to  public  In- 
terests.— See  note  8  L.  R.  A.  854. 

21.  Same— Permission  to  maintain  nui- 
sance can  not  be  granted  by  city,  and  an 
ordinance  regulating  or  resolution  permit- 
ting existence  of  nuisance  within  corporate 
limits  of  town  or  city  is  invalid. — May  v. 
People,  1  Colo.  App.  167,  27  Pac.  1010. 

22.  Benefit  of  people. — Whenever  it  is 
apparent  from  scope  of  an  act  that  its  ob- 
ject is  for  benefit  of  public  and  that  means 
by  which  benefit  is  to  be  obtained  are  of 
public  character,  act  will  be  upheld  even 
though  incidental  advantage  will  accrue  to 
Individuals  beyond  those  enjoyed  by  general 
public,  and  in  determining  whether  any 
particular  measure  is  for  public  advantage 
it  is  not  necessary  to  show  that  entire  body 
of  state  is  directly  affected  thereby,  but  it 


tion  of  crime  or  preservation  of  public  peace, 
and  in  reference  to  those  the  legislative 
body  of  city  Is  vested  with  discretion  not 
reviewable  by  courts.  In  exercise  of  this 
power,  municipality  in  determining  penalty 
to  be  Imposed  for  violating  its  ordinances  is 
limited  only  by  terms  of  its  charter,  and 
reasonableness  of  punishment  is  not  to  be 
questioned  elsewhere. — Ex  parte  Cheney,  90 
Cal.  617,  620,  27  Pac.  436;  Los  Angeles  v. 
Hollywood  Cem.  Assoc,  124  Cal.  844,  347,  71 
Am.  St.  Rep.  75,  57  Pac.  163. 


24.  Courts  Construction  by. — Courts  are 
not  bound  by  mere  forms,  nor  are  they  to  be 
misled  by  mere  pretense.  They  are  at  li- 
berty— Indeed,  are  under  a  solemn  duty— to 
look  at  substance  of  things  whenever  they 
enter  upon  inquiry  whether  legislature  has 
transcended  limit  of  its  authority.  If,  there- 
fore, statute  purporting  to  have  been  en- 
acted to  protect  public  health,  public  morals, 
or  public  safety  has  no  real  or  substantial 
relation  to  those  objects,  or  is  palpable  in- 
vasion of  right  secured  by  fundamental  law 
it  is  duty  of  courts  to  so  adjudge,  and 
thereby  give  effect  to  constitution. — Mugler 
v.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  278;  Ex  parte  Hayden,  147  GaL 
649,  109  Am.  St.  Rep.  183,  1  L.  R.  A.  (N.  SJ 
184,  82  Pac.  316;  Ex  parte  Drexel,  147  Gal. 
763,  8  Ann.  Cas.  878,  2LR.A.  (N.  8.)  588. 
82  Pac.  429. 

25.  In  construing  validity  of  an  ordinance 
passed  pursuant  to  constitutional  grant  of 
power  courts  will .  take  into  consideration 
only  face  of  ordinance  and  such  facts  as  are 
within  judicial  cognizance  of  court  If  no 
state  of  circumstances  could  exist  to  justify 
such  statute  it  may  be  declared  void  be- 
cause in  excess  of  legislative  power  of  state, 
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but  if  It  could  it  must  be  presumed  it  did. 
Of  propriety  of  the  law  legislature  is  exclu- 
sive judge. — Munn  v.  Illinois,  94  U.  S.  118, 
24  L.  ed.  77. 

26.  Definition*  of  police  power. — "Many 
attempts  have  been  made,  in  this  court  and 
elsewhere,  to  define  the  police  power,  but 
never  with  entire  success.  It  is  always 
easier  to  determine  whether  a  particular 
case  comes  within  the  general  scope  of  the 
power  than  to  give  an  abstract  definition  of 
the  power  itself,  which  will  be  In  all  re- 
spects accurate.  No  one  denies,  however, 
that  it  extends  to  all  matters  affecting  the 
public  health  or  the  pulic  morals." — Stone  v. 
Mississippi,  101  U.  S.  814,  25  L.  ed.  1079. 

27.  In  speaking  of  police  power  of  state, 
Mr.  Justice  Field  says:  "No  one  has  ever  pre- 
tended, that  I  am  aware  of,  that  the  four- 
teenth amendment  interferes  in  any  respect 
with  the  police  power  of  the  state.  Cer- 
tainly no  one  who  desires  to  give  to  that 
amendment  its  legitimate  operation  has  ever 
asserted  for  It  any  such  effect.  It  was  not 
adopted  for  any  such  purpose.  The  Judges 
who  dissented  from  the  opinion  of  the  ma- 
jority of  the  court  in  the  Slaughter -House 
Cases  never  contended  for  any  such  position, 
but,  on  the  contrary,  they  recognized  the 
power  of  the  state  in  its  fullest  extent,  ob- 
serving that  It  embraced  all  regulations 
affecting  the  health,  good  order,  morals, 
peace,  and  safety  of  society;  that  all  sorts 
of  restrictions  and  burdens  were  Imposed 
under  it;  ad  that,  when  these  were  not  In 
conflict  with  any  constitutional  prohibition 
or  fundamental  principles,  they  could  not  be 
successfully  assailed  in  a  Judicial  tribunal." 
— Bartemeyer  v.  Iowa,  85  U.  S.  (18  Wall.) 
129,  21  L.  ed.  929;  California  R.  Co.  v. 
Sanitary  R.  W.,  126  Fed.  29,  61  C.  C.  A.  91. 

28.  The  power  and  effect  of  proper  exer- 
cise of  police  power  of  state  may  not  be 
measured  by  general  rules  and  definitions. 
Each  case  as  it  arises  may  have  to  be  de- 
termined on  its  own  particular  facts  and 
circumstances,  but  it  seems  clear  that  regu- 
lations pertaining  to  public  health,  man- 
ners, and  morals,  come  within  its  jurisdic- 
tion, and  that,  therefore,  whenever  any 
business,  occupation,  rights,  franchises,  or 
privileges  become  obnoxious  to  public 
health,  manners,  or  morals,  they  may  be 
regulated,  individual  rights  being  com- 
pelled to  give  way  for  benefit  of  whole  body 
politic. — New  Orleans  W.  W.  Co.  v.  St.  Tam- 
many W.  W.  Co.,  14  Fed.  194. 

On  poliee  power  generally. — See  notes  1 
L.  R.  A.  51;  6  L.  R.  A.  621;  10  L.  R.  A.  135; 
13  L.  R.  A.  131;  21  U  R.  A.  789. 


Same— Extent  of. — Police  power  of 
state  extends  to  protection  of  lives,  health, 
and  property  of  Its  citizens,  and  to  preserva- 
tion of  good  order  and  public  morals. — 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  ed.  1036. 

30.     Extent   and   limit   of   what   is   known 
as  police  power  has  been  fruitful  source  of 


discussion  in  appellate  courts  of  nearly 
every  state  in  Union.  It  is  universally  con- 
ceded to  include  everything  essential  to  pub- 
lic safety,  health,  and  morals,  and  to  justify 
destruction  or  abatement  by  summary  pro- 
ceedings of  whatever  may  be  regarded  as 
public  nuisance.  Beyond  this,  however,  state 
may  interfere  wherever  public  interests  de- 
mand it,  and  in  this  particular  large  discre- 
tion is  necessarily  vested  In  legislature  to 
determine  not  only  what  Interests  of  public 
require  but  what  measures  are  necessary  for 
protection  of  such  Interests.  To  justify  state 
in  thus  Interposing  its  authority  In  behalf  of 
public  It  must  appear,  first,  that  interests  of 
public  as  distinguished  from  those  of  par- 
ticular class,  require  such  interference,  and, 
second,  that  means  are  reasonably  neces- 
sary for  accomplishment  of  purpose  and  not 
unduly  oppressive  upon  individuals.  Leg- 
islature may  not,  under  guise  of  protecting 
public  Interest,  arbitrarily  interfere  with 
private  business  or  impose  unnecessary  and 
unusual  restriction  upon  lawful  occupations. 
In  other  words,  its  determination  as  to  what 
is  proper  exercise  of  its  police  powers  is 
not  final  or  conclusive,  but  is  subject  to 
supervision  of  courts. — Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499. 


81.  Same  game— Power  of  legislature  or 
municipality,  under  what  is  commonly  desig- 
nated as  "police  power  of  the  state,"  is  not 
absolute.  It  does  not  necessarily  follow  that 
every  statute  which  may  be  enacted  by  leg- 
islature, or  order  passed  by  municipality,  os- 
tensibly for  purpose  of  preserving  public 
health,  protecting  public  morals,  and  guard- 
ing public  safety,  is  legitimate  exercise  of 
police  power  of  state. — California  R.  Co.  v. 
Sanitary  R.  W.,  126  Fed.  29,  61  C.  C.  A.  91. 


82.  Same— Same— In  reasonable  exercise 
of  Its  poliee  powers  municipality  may  pass 
ordinance  in  furtherance  of  avowed  general 
policy  of  national  and  state  governments. — 
Ex  parte  McClain,  184  Cal.  110,  111,  86  Am. 
St.  Rep.  243,  54  L.  R.  A.  779,  66  Pac.  69; 
Matter  of  Ah  Cheung,  136  Cal.  678,  680,  69 
Pac.  492. 


Same— Same— Neither  legislature  nor 
municipality  can*  under  guise  of  police  regu- 
lations, arbitrarily  Invade  private  property 
or  personal  rights,  and  when  such  regula- 
tions are  called  in  question  test  should  be 
whether  they  have  some  relation  to  public 
health  or  public  safety  and  whether  such 
is  in  fact  end  sought  to  be  attained.  Means 
used  must  be  such  as  are  reasonable,  nec- 
essary for  accomplishment  of  purpose,  and 
must  not  be  unduly  oppressive  upon  in- 
dividuals or  public. — California  R.  Co.  v. 
Sanitary  R.  W.,  126  Fed.  29,   61  C.  C.  A.  91. 

84.  Same— Same— Ordinance  to  be  Jnsti- 
fled  as  police  regulation  must  have  tendency 
to  promote  public  health,  or  in  some  way  to 
secure  public  comfort  or  safety. — Bx  parte 
Sing  Lee,  96  Cal.  354,  359,  81  Am.  St  Rep. 
218,  24  L.  R.  A.   195,  31  Pac.  246. 
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35.  Any  practice  or  business  the  tendency 
of  which  as  shown  by  experience  is  to 
weaken  or  corrupt  morals  of  those  who 
follow  It,  or  to  encourage  Idleness,  is  legiti- 
mate subject  for  regulation  or  prohibition. 
— Ex  parte  Tuttle,  91  Cal.  589,  590,  27  Pac. 
933. 

36.  Everything  which  from  its  nature  or 
surroundings  is,  or  is  liable  to  become,  a 
menace  to  public  health  or  public  safety  is 
proper  object  to  be  dealt  with  under  police 
power  of  state. — California  R.  Co.  v.  Sani- 
tary R.  W.,  126  Fed.  29,  61  C.  C.  A.  91. 

37.  Same— Same— Legislature  has  power 
to  repress  whatever  is  hurtful  to  public 
good,  and  is  generally  exclusive  judge  of 
what  is  or  is  not  hurtful,  the  only  limita- 
tions being  those  prescribed  in  constitution; 
subject  to  those  limitations  legislature  has 
not  only  power  to  regulate  but  power  to 
suppress  particular  branches  of  business 
deemed  by  it  immoral  or  prejudicial  to  gen- 
eral good. — Ex  parte  Andrews,  18  Cal.  678; 
Ex  parte  Shrader,  33  Cal.  279,  283. 


38.  Same— Same— Legislature  may  not  In- 
terfere with  private  business  how. — Legisla- 
ture may  not  under  guise  of  protecting 
public  interest  arbitrarily  interfere  with  pri- 
vate business  or  Impose  unusual  or  unnec- 
essary restrictions  upon  lawful  occupations. 
Its  determination  as  to  what  is  proper  exer- 
cise of  its  police  powers  is  not  final  or  con- 
clusive, but  subject  to  supervision  of  courts. 
— Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Holden  v.  Hardy, 
169  U.  S.  866,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
883. 

39.  It  is  difficult  to  keep  always  In  view 
precise  line  which  definitely  bounds  proper 
exercise  of  what  is  called  police  power  of 
state  and  separates  it  from  improper  in- 
fringement upon  constitutional  right  of 
individuals,  but  it  is  often  not  difficult  to 
say  whether  particular  exercise  of  that 
power  is  on  wrong  or  right  side  of  that 
line.— Ex  parte  Fiske,  72  Cal.  125,  127,  18 
Pac.  310. 

Extent  of  police  power  of  state,  In  gen- 
eral.— See  note  62  Am.  St.  Rep.  639. 

40.  Delegation  of  power. — Legislature 
has  no  power  to  confer  upon  officer  or 
board  power  of  declaring  what  acts  shall 
constitute  misdemeanor.  Legislative  power 
vested  in  senate  and  assembly  can  not  be 
delegated  to  board  or  officer. — Ex  parte  Cox, 
163  Cal.  21. 

41.  Power  in  an  officer  or  commission  to 
determine  what  is  or  what  is  not  nuisance, 
although  in  so  doing  he  exercises  some 
discretion,  is  not  in  strict  sense  in  its 
nature  judicial.  Execution  of  police  regu-' 
latlon  often  calls  Into  action  discretion,  and 
efficiency  of  many  police  regulations  depends 
upon  their  prompt  and  summary  execution; 
therefore,  from  necessity,  certain  discre- 
tion must  be  given  to  officers  who  are  to 
make    regulations    effective. — Ex    parte    Ah 


Fook,  49  Cal.  402;  County  of  Los  Angeles 
v.  Spencer,  126  Cal.  670,  673,  77  Am.  St.  Rep. 
217,  59  Pac.  202. 

42.  Discrimination  —  In  general. — Where 
power  is  conferred  upon  legislative  depart- 
ment of  municipal  corporation  to  enact  by- 
laws and  ordinances  for  better  government 
of  inhabitants  of  municipality,  body  in- 
trusted with  that  power  can  not  enact  ordi- 
nances that  are  unreasonable,  or  oppres- 
sive, or  such  as  will  create  monopoly.  An 
ordinance,  therefore,  which  would  make  an 
act  done  by  one  penal  and  impose  no  penalty 
for  same  act  done  under  like  circumstances 
by  another  could  not  be  sanctioned  or  sus- 
tained because  it  would  be  unjust  and  un- 
reasonable.— Tugman  v.  City  of  Chicago,  78 
111.  405. 

43.  Same— Ordinance  regulating  oustaen 
—Directed  exclusively  against  particular 
class  of  persons  and  applied  in  such  man- 
ner as  amounts  to  practical  denial  by  state 
of  equal  protection  of  laws  is  void,  even 
though  ordinance  itself  be  fair  on  its  face 
and  impartial  in  appearance.  If  it  be  ap- 
plied and  administered  so  as  to  practically 
make  an  unjust  and  illegal  discrimination 
between  persons  in  similar  circumstances 
material  to  their  rights,  denial  of  equal 
justice  is  still  within  prohibition  of  consti- 
tution.— Tick  Wo  v.  Hopkins,  118  U.  S.  35«. 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

44.  Whether  municipal  ordinance  is  dis- 
criminating must  be  determined  by  court 
as  question  of  law  from  provisions  of  or- 
dinance Itself  and  not  from  manner  of  its 
enforcement. — City  of  Denver  v.  Qirard,  21 
Colo.  447,  42  Pac.  662. 

45.  Same— Section  11  of  article  I  of  Con- 
stitution 1879,  providing  that  all  laws  of 
general  nature  shall  have  uniform  operation, 

has  no  application  to  city  ordinance,  and 
there  is  no  constitutional  provision  which 
expressly  requires  uniform  operation  of  mu- 
nicipal ordinances.  Nevertheless,  where  they 
unjustly  discriminate  they  are  sometimes 
declared  unreasonable  and  therefore  void.— 
Hellman  v.  Shoulters,  114  Cal.  136,  146,  44 
Pac.  915,  45  Id.  1057;  Ex  parte  Zhlzhuzza, 
147  Cal.  328,  81  Pac.  955. 

46.  Expediency— Legislature  Is  Judge  •£ 

— Where  it  does  not  appear  upon  face  of 
statute  that  regulation  and  sale  of  articles 
deemed  by  legislature  to  contain  noxious 
ingredients  infringes  rights  secured  by 
fundamental  law,  legislative  determination 
of  those  questions  is  conclusive  upon  courts. 
And  if  Btatute  places  under  same  restric- 
tion and  subjects  to  like  penalties  and 
burdens  all  who  manufacture  or  sell  or 
offer  for  sale  or  keep  in  possession  to  sell, 
articles  embraced  by  its  prohibitions,  thus 
recognizing  and  preserving  principle  of 
equality  among  those  engaged  in  same 
business,  fourteenth  amendment  to  United 
States  constitution  is  not  violated. — Powell 
v.  Commonwealth,  127  U.  8.  678,  32  L  ed. 
253,  8  Sup.  Ct.  Rep.  992. 
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4T.  Same— Same— Court*  have  nothing 
to  do  with  wisdom,  policy*  or  expediency  of 
lawj  they  are  only  authorized  to  deal  with 
question  of  power  of  legislature  or  munici- 
pality to  pass  law  or  ordinance  in  question 
and  determine  whether  it  is  valid,  and  if 
so,  to  construe  its  provisions. — California 
R.  Co.  v.  Sanitary  R.  W.,  126  Fed.  29,  35, 
61  C.  C.  A.  91. 

48.  Same  —  Legislative  power  Is  exclu- 
sive Judge  of  what  Is  and  what  is  not  for 
general  good,  and  of  what  is  and  what  is 
not  harmful  to  public. — In  re  Linehan,  72 
Cal.  114,  116,  13  Pac.  170. 

49.  Legislative  body  is  given  wide  dis- 
cretion In  exercise  of  its  police  power,  and 
whether  it  shall  entirely  prohibit  practice 
or  only  regulate  by  confining  it  within 
prescribed  limits  must  be  determined  pri- 
marily by  that  body,  and  unless  it  appear 
that  statute  or  ordinance,  ostensibly  en- 
acted to  secure  public  safety  and  welfare, 
has  no  real  or  substantial  relation  to  these 
subjects  and  that  fundamental  rights  of 
citizens  are  assailed  under  guise  of  police 
regulation,  action  of  that  department  is 
conclusive. — Ex  parte  Tuttle,  91  Cal.  589, 
591,  27  Pac.  933. 

80.  Pederal  Jurisdiction— Power  of  city, 
under  its  charter,  to  pass  any  particular 
ordinance  is  question  for  state  courts  to 
determine,  and  of  which  federal  courts 
have  no  Jurisdiction. — Virginia  v.  Rives, 
100  XJ.  S.  813,  25  U  ed.  667;  Arrowsmith  v. 
Harmoning,  118  TJ.  S.  194,  30  L.  ed.  243,  6 
Sup.  CL  Rep.  10*3;  Barney  v.  City  of  New 
York,  193  U.  S.  430,  48  L.  ed.  737,  24  Sup. 
Ct.  Rep.   502. 

51.  Motive    of    legislature— In    general. — 

The  motives  of  legislative  body  in  passing 
certain  ordinance  or  law  can  not  be  In- 
quired into  by  courts  except  as  they  may 
be  disclosed  on  face  of  acts  or  are  Infer- 
able from  their  operation  considered  with 
reference  to  condition  of  country  and  exist- 
ing legislation.  The  motives  of  legislators, 
considered  as  to  purposes  they  had  in  view, 
will  always  be  presumed  to  be  to  ac- 
complish that  which  follows  as  natural  and 
reasonable  effect  of  their  enactments. — 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145,  5  Sup.  Ct.  Rep.  730. 

52.  Same — Motives  Inducing  passage  of 
ordinance  will  not  be  inquired  Into  by 
courts,  unless  something  Indicating  Im- 
proper motives  appear  upon  face  of  ordi- 
nance.— Odd  Fellows'  Cem.  Assoc,  v.  San 
Francisco,  140  Cal.  226,  230,  285,  73  Pac.  98?. 

53.  Motives  and  reasons  for  passage  of 
an  ordinance  will  not  be  inquired  Into  by 
courts.  The  power  being  vested  In  legis- 
lative body  of  municipality,  they  are  ex- 
clusive judges  of  need  and  expediency  of 
the  ordinance,  and  this  Judgment  will  not 
be  disturbed  except  upon  very  clear  show- 
ing of  unreasonableness,  etc. — City  of  Og- 
den  v.  Grossman,  17  Utah  66,  53   Pac.  985. 

54.  Monopolies  —  Exclusive  rights  and 
privileges  may  be  granted   to  persons  and 


corporations  though  denied  to  other  citi- 
zens when  necessary  for  public  good  and 
welfare  or  health  of  people  in  general. — 
Slaughter-House  Cases,  83  U.  S.  (16  Wall.) 
36,  21  L.  ed.  895. 

56.     Municipality   «—  Extent    of    power. — 

Delegation  of  power  to  municipalities  to 
make  police  regulation  is  -an  authority  to 
make  only  such  regulations  as  are  usual 
and  necessary  in  government  of  municipali- 
ties under  their  respective  charters,  and 
organization  and  administration  of  one  of 
departments  of  municipal  government, — 
for  example,  fire  department, — can  not  be 
abrogated  by  any  mere  police  regulation. — 
People  ex  rel.  Wilshire  v.  Newman,  96 
Cal.  605,  607,  31  Pac.  564. 

56.     Same  —  Same  —  As    to    In    protecting 
health  and   safety — Municipalities    may    be 
and  are  vested   with   large   powers   In   pro- 
tecting health  and  safety  of  people  and  in 
providing    for    welfare     of    public.       They 
have  been  given  authority  to  prevent  and 
remove    nuisances,    to    protect    walks    and 
ways,  and  where   they  are  dangerous   may 
compel    owners     of    adjacent    property    to 
erect    and    maintain    railings,    safeguards, 
and  barriers  along  same.     They  may  enter 
and  inspect  all  dwelling-houses,  yards,  in- 
cisures, and  buildings  to  ascertain  whether 
any   of   them   are    in   dangerous   state,   and 
may  take  down  and  remove  such  structure? 
as  have  become  insecure  or  dangerous,  and 
further,    may    require    owners    of    insecure 
and  dangerous  buildings  and  other  erections 
to  render  same  secure  and  safe  at  owner's 
cost.    They  may  regulate  use  of  streets  and 
public   grounds,  and   may  regulate   or   pro- 
hibit  awnings,   awning-posts  and  all   other 
structures    projecting    upon    or    over    side- 
walk.      Fire     limits     may     be     established 
within  which  erection  of  wooden  buildings 
or    structures    which    would    readily    com- 
municate flre  may  be  prohibited. — Crawford 
v.  Topeka,  51  Kan.  756,  37  Am.  St  Rep.  323, 
33  Pac.  476. 

57.  Constitution  confers  upon  cities  and 
towns  broad  and  comprehensive  power  with 
respect  to  police  regulations  such  as  will 
sustain  enactment  of  any  ordinance  having 
reasonable  tendency  to  promote  health, 
comfort,  safety,  and  welfare  of  inhabitants 
of  municipality  and  which  would  not  be  in 
conflict  with  some  general  law  of  state. 
It  may  prescribe  reasonable  regulations  as 
to  manner  in  which  business  shall  be  con- 
ducted, as  to  what  kind  of  building  may  be 
used  for  such  purposes,  that  it  shall  have 
sufficient  drainage,  etc.,  and  may  prescribe 
within  reasonable  limits  hours  during 
which  certain  work,  e.  g.  that  of  laundry, 
shall  be  suspended,  but  It  may  not  under 
guise  of  police  regulation  commit  right 
to  carry  on  business  at  all  to  unrestricted 
will  of  majority  of  real-property  owners 
within  certain  distance  of  place  where  it  Is 
proposed  to  carry  on  business. — Ex  parte 
Sing  Lee,  96  Cal.  354,  357,  31  Am.  St.  Rep. 
218,  24  L.  R.  A.  195,  31  Pac.  245. 
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58.  It  is  a  general  rule  that  a  munic- 
ipal corporation  has  only  such  powers  as 
are  expressly  granted  or  essential  thereto 
or  plainly  implied  therein.  Where  there  is 
doubt  as  to  existence  of  authority  such 
doubt  is  resolved  against  corporation. — 
City  of  Ogrden  v.  McLaughlin,  6  Utah  887. 
16  Pac.  721. 

BO.     Same—- Sane—Constitution  grants  po- 
lice power  of  state  directly  to  municipalities, 

and  board  of  supervisors  thereby  becomes 
possessed  of  right  to  exercise  within  city 
limits  entire  police  power  of  state  subject 
only  to  control  of  general  laws,  and  with 
two  exceptions,— that  it  is  local  to  city  and 
that  it  is  subject  to  general  laws,— power  is 
as  broad  as  that  of  legislature  itself. — Odd 
Fellows'  Cem.  Assoc,  v.  San  Francisco,  140 
Cal.  226,  280,  78  Pac.  987. 

60.  Subdivision  2,  section  25,  article  IV 
of  constitution  of  1879  is  restriction  upon 
powers  of  legislature  to  pass  local  or  spe- 
cial laws  for  punishment  of  crimes  or  mis- 
demeanors. Its  object  is  to  restrain  legis- 
lature from  passing  laws  of  character 
mentioned,  but  it  can  authorize  by  general 
laws  ordinances  of  that  character  to  be 
passed  by  municipal  corporation. — Ex  parte 
Chin  Yan,  60  Cal.  78,  81. 

61.  Part  of  law  unconstitutional  —  Not 
affect  wkole.— Where  one  subdivision  of  an 
ordinance  is  unconstitutional  but  clearly 
separable  from  other  provisions  ordinance 
is  not  wholly  void.— -Ex  parte  Christensen, 
85  Cal.  208,  211,  24  Pac.   747. 

62.  Same  —  Fine     and     Imprisonment. 

Ordinance  imposing  penalty  of  imprison- 
ment where  authority  of  municipality  was 
to  impose  fine  only  is  not  void;  that  part 
attempting  to  empower  Jail  sentence  should 
be  treated  as  mere  surplusage. — City  of 
Clearwater  v.  Bowman,  72  Kan.  92,  82  Pac. 
526. 

63.  Reasonableness  of  ordinance*  — .  In 
general. — When  power  to  pass  an  ordinance 
is  not  given  in  express  terms,  but  is  de- 
rived from  power  to  legislate  ordinance 
must  be  reasonable. — Ex  parte  Chin  Yan, 
60  Cal.  78;  In  re  Hang  Kie,  69  Cal.  149,  151, 
10  Pac.   327. 

64.  Lawn  enacted  In  exercise  of  police 
power,  whether  by  municipal  corporation 
acting  In  pursuance  of  laws  of  state  or 
by  state  itself,  must  be  reasonable  and 
subject  to  provisions  of  both  federal  and 
state  constitutions  and  are  always  objects 
of  Judicial  scrutiny. — In  re  Wilshire,  108 
Fed.   620. 

65.  Same— Unreasonableness  of  an  ordi- 
nance—Is Judged  by  following  rules:  Where 
legislature  in  terms  confers  upon  municipal 
corporation  power  to  pass  ordinances  of 
specified  and  defined  character,  if  power 
thus  delegated  be  not  in  conflict  with  con- 
stitution, an  ordinance  passed  pursuant 
thereto  can  not  be  impeached  as  invalid 
because  It  would  have  been  regarded  as  un- 
reasonable if  It  had  been  passed  under  Inci- 
dental  powers   of   corporation   under   grant 


of  power  general  in  its  nature;  in  other 
words,  what  legislature  distinctly  says 
may  be  done  can  not  be  set  aside  by  courts 
because  they  may  decree  It  unreasonable 
or  against  sound  policy,  but  where  power 
to  legislate  upon  given  subject  is  conferred 
and  mode  of  Its  exercise  is  not  prescribed 
then  ordinance  passed  in  pursurance 
thereof  must  be  reasonable  exercise  of 
power  or  it  will  be  pronounced  invalid,— 
Ex  parte  Chin  Tan,  60  Cal.  78,  82. 

66.  An  ordinance  expressly  authorised 
by  specific  and  definite  legislative  authority 
will  be  upheld  unless  it  conflicts  with  con- 
stitution of  state  or  nation,  while  an  ordi- 
nance which  a  municipality  assumes  to 
pass  by  virtue  of  its  incidental  powers  or 
under  general  grant  of  authority  will  be 
declared  invalid  unless  it  be  reasonable, 
fair,  and  impartial,  and  not  arbitrary  or 
oppressive. — Phillips  ▼.  Denver,  19  Colo. 
179,  34  Pac.  902. 
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Municipal    ordinance.    — -    Reasonable* 
and  validity  of. — See  note,  85  Am.  Rep.  702. 

67.  Restraining  legislative  action.— Re- 
straining action  of  municipal  legislative 
bodies  in  passing  ordinances,  conceding 
power  to  do  so  exists  in  courts,  should 
only  be  done  in  extreme  cases,  and  never 
where  object  can  just  as  well  be  accom- 
plished by  restraining  action  under  ordi- 
nance after  its  passage  as  by  restraining 
its  passage  (Sawyer,  J.). — Alpers  v.  San 
Francisco,   82   Fed.   508. 

68.  Review  of  ordinance  after  plea  of 
guilty. — Validity  of  ordinance  may  be  at- 
tacked by  writ  of  review,  although  defend- 
ant pleaded  guilty  to  an  infraction  thereof. 
— Grossman  v.  Oakland,  80  Ore.  478,  60  Am. 
St.  Rep.  822,  86  L.  R.  A.  598,  41  Pac.  5. 

69.  State  law^JEtfect  of  ordinance  ©■ 
same  subject. — An  ordinance  is  not  void 
because  state  law  exists  upon  same  sub- 
ject, provided  it  does  not  conflict  with  state 
law. — Ex  parte  Taylor,  87  Cal.  91,  93,  25 
Pac.  258;  San  Luis  Obispo  v.  Pet  tit,  87  Cal. 
499,  604,  25  Pac.  694;  Ex  parte  Hong  Shen, 
98  Cal.  681,  688,  88  Pac.  799;  Ex  parte 
Mansfield,  106  Cal.  400,  405,  89  Pac  775. 

70.  Under  power  to  prescribe  for  punish- 
ment of  practices  dangerous  to  public 
safety  or  health  and  for  preservation  of 
public  morality  municipality  should  not  be 
restricted  to  particular  offenses  created  by 
general  laws  of  state  or  to  particular 
words  and  terms  used  by  legislature  in  de- 
fining such  offenses. — Seattle  v.  Chin  Let 
19  Wash.  88,  52  Pac  824. 

71.  Act  prohibited  and  made  punishable 
by  state  law  may  be  also  prohibited  and 
made  punishable  by  city  ordinance,  ordi- 
nance not  being  in  conflict  but  in  harmony 
with  general  law. — State  v.  Quong,  8  Idaho 
191.  67  Pac.   491. 

72.  Same — Conflict. — If  there  be  conflict 
between  ordinance  of  city  and  that  of 
county  within  which  city  is  contained  in 
regulations  prescribed  for  carrying  on  of 
business,  In   exercise  of  police  power  ordi- 
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nance  of  city  has  superior  force  within 
corporate  limits  of  city. — Los  Angeles  Co. 
v.  Eiken berry,  131  Cal.  461,  465,  63  Pac.  766. 

«73.  Constitution  confers  upon  cities  as 
well  as  upon  counties  power  to  regulate 
local,  police,  and  sanitary  affairs,  providing 
only  that  such  regulations  shall  not  be  in 
conflict  with  general  laws.  An  ordinance 
passed  by  city  within  scope'  of  its  author- 
ity has  same  force  within  its  corporate 
limits  as  statute  passed  by  legislature  has 
within  the  limits-  of  state.  Each  derives 
its  authority  from  same  source  and  is  an 
exercise  of  legislative  power  which  has  been 
conferred  by  people.  Any  inconsistency 
between  two  is  to  be  resolved  in  favor 
of  ordinance,  by  application  of  principle 
that  of  two  statutes  containing  inconsis- 
tent provisions  the  one  earlier  in  date  if 
impliedly  repealed  by  later  one,  and  upon 
further  principle  that  statute  making 
proper  provisions  for  designated  object  or 
district  will  be  deemed  to  contain  legis- 
lative will  as  to  that  object  or  district  and 
will  prevail  over  general  law  applicable 
to  state  at  large,  and  upon  same  principle 
an  ordinance  passed  by  municipality  whose 
territory  is  included  within  county  will 
prevail  over  an  ordinance  of  county,  each 
being  the  exercise  of  power  coming  from 
same  source. — Ex  parte  Roach,  104  Cal.  272, 
274,  37  Pac.  1044. 

74,  Territorial  limits. — Police  power  ex- 
tends to  all  places  within  the  territorial 
limits  of  states  and  has  never  been  ceded 
to  United  States. — Prigg  v.  Commonwealth, 
41  U.  S.   (16  Pet.)  539,  10  L.  ed.  1060. 

73.  Unite*  State*  constitution— Restric- 
tions of. — The  inhibitions  of  constitution 
of  United  States  upon  impairment  of  obli- 
gation of  contract  or  deprivation  of  prop- 
erty without  due  process  of  law  or  of 
denial  of  equal  protection  of  laws  by 
states,  are  not  violated  by  exercise  of  leg- 
islative power  In  securing  public  safety, 
health,  and  morals.  The  governmental 
power  of  self-protection  can  not  be  con- 
tracted away  nor  can  exercise  of  rights 
granted  nor  use  of  property  be  withdrawn 
from  implied  liability  to  governmental  reg- 
ulation in  particulars  essential  to  preser- 
vation of  community  from  injury. — New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437. 

76.  When  private  property  or  private 
vested  rights  must  be  taken  for  public  use 
in  pursuance  of  laws  or  regulations  en- 
acted by  state,  or  municipality,  under  its 
authority  to  regulate  local  and  police  mat- 
ters, such  private  property  or  rights  are 
entitled  to  protection  given  by  constitution 
of  United  States  declaring  "nor  shall  pri- 
vate property  be  taken  for  public  use  with- 
out just  compensation." — New  Orleans  W. 
W.  Co.  v.  St.  Tammany  W.  W.  Co.,  14  Fed. 
194. 

77.  All.  property  is  held  subject  to  exer- 
cise of  police  power,  and  provisions  of  con- 
stitution forbidding  laws  impairing  obli- 
gations   of    contracts    and    declaring    that 


property  shall  not  be  taken  without  due 
process  of  law  have  no  application  to  such 
cases. — Odd  Fellows'  Cem.  Assoc,  v.  San 
Francisco,  140  Cal.  226,  230,  235,  73  Pac. 
987. 

78.  Same— By  fourteenth   amendment   to 

constitution  of  United  States  was  not  de- 
signed to  interfere  with  power  of  states, 
sometimes  termed  police  power,  to  pre- 
scribe regulations  to  promote  health, 
peace,  morals,  education,  and  good  order 
of  people,  and  to  legislate  so  as  to  increase 
industries  of  state,  develop  its  resources 
and  add  to  Its  wealth  and  prosperity;  and 
from  very  necessities  of  society  legislation 
of  special  character  having  these  objects 
in  view  must  often  be  had  in  certain  dis- 
tricts such  as  that  for  draining  marshes 
and  irrigating  arid  plains.  Special  bur- 
dens are  often  necessary  for  general  bene- 
fits, for  supplying  water,  preventing  flres^ 
lighting  districts,  cleaning  streets,  open- 
ing parks,  and  many  other  objects.  Regu- 
lations for  these  purposes  may  press  with 
more  or  less  weight  upon  one  more  than 
upon  another,  but  they  are  designed  not 
to  impose  unequal  or  unnecessary  restric- 
tions upon  any  one,  but  to  promote,  with 
as  little  individual  inconvenience  as  pos- 
sible, general  good. — Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Giozza  v.  Tiernan,  148  U.  S.  657,  37 
L.  ed.  599,  13  Sup.  Ct  Rep.  721. 

The  fourteenth  amendment  considered 
with  relation  to  special  privileges,  hardens, 
and  restrictions. — See  note,  25  Am.  St.  Rep. 
870,   890. 

79.  Same  —  Aet  crime  against  United 
States. — State  is  not  inhibited  from  passing 
laws  to  punish  an  act  which  may  result  in 
fraudulent  imposition  upon  Its  citizens  be- 
cause federal  government  has  exclusive 
right  to  punish  for  an  infraction  of  its 
laws  made  In  consequence  of  duty  it  owes 
under  law  of  nations,  and  although  act  is 
same  the  laws  are  different  and  for  differ- 
ent purposes,  and  while  state  can  not  pun- 
ish for  an  infraction  of  federal  law  it  can 
do  so  as  to  its  own  statute  when  object  is 
to  exercise  Its  police  power. — People  v. 
McDonnell,  80  Cal.  285,  292,  13  Am.  St.  Rep. 
159,  8  Am.  Cr.  Rep.  147,  22  Pac.  190. 

III.     SAME — EXAMPLES  OF  EXERCISE  OF 
POLICE  POWERS. 

80.  Admission  of  officers  to  public  places. 

— Ordinance  that  If  keeper  of  any  place  of 
public  resort  refuse  town  marshal  admis- 
sion to  same  it  would  be  lawful  for  him  to 
enter,  and  that  any  person  resisting  such 
entrance  be  fined  within  certain  specified 
limits  Is  constitutional. — Town  of  Manltou, 
People  to  use  of  v.  Croot,  20  Colo.  App. 
256,  78  Pac.  310. 

81.  Adulteration  of  food  articles  may  be 

prohibited  by  state  in  exercise  of  its  police 
power,  which  may  protect  people  from  Im- 
position or  fraud  In  sale  of  such  articles. — 
State  v.  Campbell,  64  N.  H.  402,  10  Am.  St. 
Rep.  419,  13  Atl.  585. 
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Adulteration  of  food  article*. — See  note, 
10  Am.  St.  Rep.  423. 

Articles  of  food,  municipal  power  over.— 

See  note,  38  L.  R.  A.  335. 

Aa  to  pure  food  being  proper  subject  of 
legislative  regulation,  see  Ex  parte  Kohler, 
74  Cal.  38,  42,  15  Pac.  436. 

82*  Same— Butter. — Legislature  may  reg- 
ulate sale  of  an  article  made  in  imitation 
of  butter,  and  It  is  reasonable  regulation 
to  require  same  to  be  colored  pink. — State 
v.  Marshall,  64  N.  H.  549,  15  Atl.  210. 

Act  to  prevent  deception  In  aale  of  reno- 
vated butter  and  to  license  manufacturers 
and  dealers  In  same. — See  1  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  303. 

83.  Same— -Milk— Food  of  cows. — Supply- 
ing milk  from  cow  fed  in  whole  or  in  part 
by  still  slops  or  other  food  calculated  to 
render  milk  unwholesome  or  unsuitable  for 
human  food,  or  feeding  such  food  to  any 
cow,  may  be  prohibited  by  ordinance  as 
necessary  or  expedient  for  preservation  of 
public  health. — Johnson  v.  Simonton,  43  Cal. 
242,   249. 

Regulating  or  prohibiting  aale  of  adul- 
terated milk. — See  note,  61  Am.  Rep.  347. 

84.  Same— Oleomargarine. — The  manufac- 
ture of  oleomargarine,  or  Imitation  butter, 
may  be  suppressed  or  regulated  by  state  in 
exercise  of  its  police  power  to  preserve 
public  health,  if  injurious,  and  whether  it  be 
Injurious  or  not  or  may  be  made  in  such 
way  or  with  such  skill  and  secrecy  as  to 
baffle  ordinary  inspection,  are  questions  of 
fact  and  public  policy  which  belong  to 
legislative  department  to  determine.  If 
statute  places  under  same  restriction  and 
subjects  to  like  penalties  and  burdens  all 
who  manufacture  and  sell,  or  offer  for  sale, 
articles  embraced  by  its  prohibitions,  it  is 
not  repugnant  to  clause  of  fourteenth 
amendment  forbidding  denial  by  state  to 
any  person  within  its  jurisdiction  of  equal 
protection  of  laws,  and  fact  that  statute 
works  hardship  or  causes  large  pecuniary 
loss  to  certain  persons  engaged  in  business 
can  not  render  it  void. — Powell  v.  Common- 
wealth, 127  U.  S.  678,  82  L.  ed.  253,  8  Sup.  Ct. 
Rep.    992,   1257. 

85.  Amusment— Refusal  of  admission  to 
place  of. — Statute  of  March  23,  1893,  provid- 
ing that  it  shall  be  unlawful  to  refuse  ad- 
mission to  any  opera-house,  theater,  race- 
course, etc.,  to  any  person  over  age  of 
twenty-one  years  who  presents  ticket  of  ad- 
mission acquired  by  purchase  and  demands 
admittance,  provided  he  be  not  under  influ- 
ence of  liquor,  or  person  of  lewd  or  im- 
moral character,  is  valid  as  an  exercise  of 
police  power  of  state  and  of  municipalities 
to  regulate  business  of  quasi-public  char- 
acter.— Greenberg  v.  Western  Turf  Assoc, 
140  Cal.  357,  360,  73  Pac.  1050. 

86.  Animal    pests— Requiring    destruction 

of. — Ordinance  requiring  all  occupants  of 
land  within  county  to,  within  ninety  days, 
exterminate    and    destroy    ground-squirrels 


on  their  respective  lands  and  thereafter  to 
keep  said  lands  free  and  clear  therefrom  is 
not  police  or  sanitary  regulation,  not  being 
intended  to  preserve  peace  and  quiet  of 
county  or  to  prevent  use  of  one's  property 
to  injury  of  another  or  for  protection  of 
lives,  limbs,  or  comfort,  or  to  prevent  prop- 
agation or  spread  of  disease.  —  Ex  parte 
Hodges,  87  Cal.  162,  165,  25  Pac.  277. 

87.  Animals— Keeping;  of  animals  within 
limits  of  municipality  is  proper  subject  for 
police  regulation. — Town  of  Darlington  ▼. 
Ward,  48  S.  C.  670,  38  L.  R,  A.  326,  26  S.  B. 
906. 

See  notes,  38  L.  R.  A.  332;  39  L  R.  A. 
(N.  S.)    266. 

Auctions  and  auctioneers.  —  See,  post, 
SS  3284-3324. 

88.  Automobiles  Running  of  on  eertan 
public  road*  may  be  prohibited  and  their 
use  in  other  respects  regulated  by  super- 
visors of  county,  which  may  also  prohibit 
running  of  automobiles  between  hours  of 
sunset  and  sunrise,  and  an  ordinance  so  pro- 
viding can  not  be  said  by  court  to  be  an 
unreasonable  police  regulation. — Ex  parte 
Berry,  147  Cal.  523.  109  Am.  St.  Rep.  160,  82 
Pac.   44. 


80.  Boarding-house  keepers,  etc  — Re- 
ejulrlng  to  give  names  of  boarders. — Board- 
ing-house and  lodging-house  keepers  may 
be  required  to  make  known  to  officer* 
names  of  their  boarders  and  lodgers  subject 
to  poll-tax,  as  part  of  an  ordinance  framed 
to  require  performance  of  labor  or  payment 
of  money  for  improvements  of  city's  streets, 
is  valid. — City  of  Topeka  v.  Boutwell,  SS 
Kan.  20,  27  L.  R.  A.  693,  35  Pac.  819. 

Bicycles. — See  par.  221,  this  note. 

90.  Bill-boards— Height  of,  or  other  struc- 
tures, for  purpose  of  advertising,  may  be 
regulated  by  city  ordinance,  and  limitatior 
thereof  to  six  feet  above  sidewalk,  street, 
or  ground  where  same  is  erected,  is  not  so 
unreasonable  as  to  warrant  court  in  declar- 
ing ordinance  void. — In  re  Wilshire,  109  Fed. 
620. 

Bill-boards* — See  para.  80,  222,  this  note. 

81.  Billiard  and  pool  tables— Authority  to 
suppress  billiard  tables  justifies  an  ordinance 
suppressing  pool  tables,  especially  when  at 
time  of  enactment  of  statute  billiard  and 
pool  tables  were  substantially  the  same.— 
City  of  Clearwater  v.  Bowman,  72  Kan.  91 
82  Pac.  526. 

92.  Brick  and  lime  kilns— Not  nulsaaees 

per  ae,  but  they  may  become  so  in  thickly 
populated  places  and  are  then  subject  to 
regulation  under  police  power  of  state  or 
municipality. — State  ex  rel.  Horskottle  ▼• 
St.  Louis  B.  of  H.,  16  Mo.  App.  8;  Reynolds 
v.  Schults,  34  How.  Pr.   (N.  R.)  147. 

Brick  and  lime  kilns— Municipal  pewef 
over. — See  note,  38  L  R.  A.  654. 

Burials. — See,  post,  IS  3105-3111  and  no  tea 

93.  Butchers  and  their  business-— May  k# 
regulated  and  licensed  by  city  under  leg!** 
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latlve  authority  so  to  do,  but  power  must 
be  exercised  by  council  of  city,  and  can  not 
be  delegated  to  one  or  more  individuals  au- 
thorized to  grant  or  refuse  license  at  their 
mere  whim,  unrestrained  and  unrestricted 
by  any  rules  or  provisions  in  reference  to 
execution  of  authority. — Walsh  v.  City  of 
Denver,  11  Colo.  App.  523,  53  Pac.  458. 
Buildings. — See,  post,  I  3335  and  note. 

•4.  Carpet-beating-  —  By  steam  power 
within  city  limits  may  be  regulated  under 
constitutional  right  of  municipality  to  reg- 
ulate local  police  and  sanitary  matters. — 
Ex  parte  Lacey,  108  Cal.  326-328,  41  Am.  St. 
Rep.  93,  38  L.  R.  A.  640,  41  Pac.  411. 

96.  Children's  health  and  morals  should 
be  protected,  and  if  the  state  deem  employ- 
ment of  children  in  public  exhibitions  is 
harmful,  it  may  prohibit  it  in  exercise  of  its 
police  power,  and  such  prohibition  does  not 
violate  any  of  constitutional  rights  of  child 
or  of  its  parent. — People  'v.  Ewer,  19  N.  Y. 
Supp.  983,  47  N.  T.  St.  Rep.  501. 

96.  Commerce— Floating;  logs  down  stream 
from  an  adjoining  state  into  this  state  can 
not  be  subjected  to  a  toll.  Such  is  not  po- 
lice regulation,  but  rather  regulation  of  in- 
terstate commerce,  and  void. — Carson  River 
L.  Co.  v.  Patterson,  88  Cal.  334,  840. 


Cemeteries* — See,    post,    ||  8105-3111    and 
notes. 


Police  power  of  states  as  to  common 
May  regulate  Internal  commerce. — See  note, 
5  L.  R.  A.  559. 


of  coaai  ess  to  regulate  commerce. 

— See  notes,  6  L.  R.  A.  579;  IS  L.  R.  A.  107. 

9T.     Same— Transportation    of    passengers 

by  sea  is  branch  of  commerce,  and  therefore 
under  authority  of  federal  government,  and 
tax  not  upon  persons  or  property  within 
jurisdiction  of  state,  but  upon  contract  for 
passage,  or  a  tax  for  passage,  la  void.— 
People  v.  Raymond,  84  Cal.  492,  502. 

96.     Contagions  diseases  —  City  ordinance 

requiring  removal  of  all  persons  affected 
with  contagious  diseases  to  point  outside 
city  limits  is  valid  exercise  of  police  power. 
— Aaron  v.  Broiles,  64  Tex.  316,  53  Am.  Rep. 
764. 

99.     Cows— Keeping   within    city   limits*— 

Keeping  more  than  two  within  city  limits 
may  be  prohibited  by  ordinance  of  city  en- 
acted in  pursuance  of  its  authority  to  regu- 
late its  own  police  and  sanitary  matters.— 
In  re  LInehan  72  Cal.  114,  116,  18  Pac.   170. 

109.     Carrying  of  concealed  weapons  may 

be  prohibited  by  ordinance  of  city  enacted 
under  its  authority  to  pass  police  regula- 
tions.— Ex  parte  Cheney,  90  Cal.  617,  621,  27 
Pac.  436. 

101.  Law  prohibiting  carrying  of  con- 
cealed weapon  is  valid  as  police  regulation, 
and  not  in  conflict  with  any  provision  of 
United  States  constitution. — Walburn  v.  Ter- 
ritory, 9  Okla.  23,  59  Pac.  972. 

Constitutionality  of  ordinances  prohibit- 
ing carrying  concealed  weapons.  Bee  note, 
25  Am.  Rep.  661. 


Drains  and  drainage  —  Municipal  power 
over. — See  notes,  38  L.  R.  A.  319;  20  L.  R.  A. 
(N.  S.)  1050. 

198.     Chinese  —  Removal    of    from    city.— 

Ordinance  providing  that  certain  aliens,  Chi- 
nese, resident  within  city,  remove  from  por- 
tion thereof  occupied  by  them  into  other 
portions  set  apart  for  such  purposes,  can 
not  be  sustained  as  an  exercise  of  police 
power  vested  in  city. — In  re  Lee  Sing,  48 
Fed.  359,  861. 

198.  Same  —  Employment  of  Chinese  by 
corporation  may  not  be  prohibited  by  state 
as  an  exercise  of  its  police  power,  such  pro- 
hibition being  contrary  to  laws  and  treaties 
of  United  States. — In  re  Parrott's  Chinese 
Case,  6  Sawy.  349,  1  Fed.  481. 

194.  Dairies— May  be  regulated  by  a  mu- 
nicipality, and  feeding  of  certain  foods  to 
cows  prohibited. — Johnson  v.  Simon  ton,  43 
Cal.   242,   249. 

198.  Dead  animals—Removal  of. — Exclu- 
sive right  to  remove  dead  animals  from  city 
may  be  granted  by  ordinance  as  valid  ex- 
ercise of  police  power,  and  is  not  open  to 
objection  as  creating  monopoly  or  depriving 
persons  of  their  property  without  due  proc- 
ess of  law,  provision  being  made  that  own- 
ers of  such  dead  animals  might  themselves 
remove  same  within  twelve  hours  after 
death. — National  Fuel  Co.  v.  Lambert,  48 
Fed.  458. 


199.  Same— Same— Exclusive  right  to  re- 
move all  dead  animals  not  killed  for  food, 
for  certain  period  of  time,  may  be  granted 
by  municipality  in  exercise  of  its  police 
power. — Alpers  v.  San  Francisco,  32  Fed.  503. 

Dead    animals,    municipal    power    over*-— • 

See  notes,  38  L.  R.  A.  830;  9  L.  R.  A.  (N.  S.) 
1197. 

107.  Destruction  of  property  unlawfully 
used. — Provision  that  all  nets,  fishing  tackle, 
boats,  etc.,  used  in  catching  or  taking  fish 
in  violation  of  law  be  forfeited  and  seized 
and  destroyed  or  sold  at  public  auction  by 
peace  officer  is  void  as  causing  deprivation 
of  property  without  due  process  of  law. — 
Hey  Sing  leek  v.  Anderson,  57  Cal,  251,  253, 
40  Am.  Rep.  116. 

108.  Destruction  and  confiscation  of  prop- 
erty used  in  manufacture  of  liquors  con- 
trary to  law  may  be  provided  for  by  legis- 
lature in  exercise  of  its  police  power. — Kidd 
v.  Pearson,  128  U.  8.  1,  82  L.  ed.  846,  9  Sup. 
Ct.   Rep.   6. 

199.  Discharging  urearms— Within  Umlta 
of  municipality  may  be  prohibited  by  ordi- 
nance.— City  of  Cottonwood  Falls  v.  Smith, 
36  Kan.   401,  13  Pac.  576. 

119.  Drains  and  drainage  "Manholes.*— 
A  municipal  government  has  no  right  to 
maintain  nuisance  dangerous  to  life  and 
health,  such  as  "manholes"  in  a  drain  or 
sewer  situated  in  a  street,  which  emits 
noisonous  gases  through  perforated  covers. 
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— Atlanta  v.  Warnock,  91  Ga.  210,  44  Am.  St. 
Rep.  17.  23  L.  R.  A.  301.  18  S.  E.  135. 

111.  Electric  wire*— Suspension  of  over 
or  upon  roof  a  of  building*,  etc.,  may  be  pro- 
hibited by  ordinance,  as  within  power  of 
city  to  preserve  peace  and  safety  of  society 
and  of  its  inhabitants. — Electric  Imp.  Co.  v. 
San  Francisco,  13  L.  R.  A.  131,  46  Fed.  593. 

Electricity,  steam,  and  explosives  —  Mu- 
nicipal control  over. — See  notes,  38  L.  R.  A. 
305;  39  L.  R.  A.  621. 

112.  Employment  agents  — -  Regulating 
compensation. — Act  prohibiting:  employment 
agent  to  receive  for  registration  or  assist- 
ance any  money  or  consideration  of  value 
In  excess  of  ten  per  cent  of  amount  pros- 
pectively to  be  earned  during:  first  month  of 
employment  is  not  proper  police  regulation 
and  is  void  as  limiting:  right  of  contract  in 
business  not  only  innocent  but  beneficial, 
and  in  preventing  pursuit  of  lawful  calling 
not  encroaching;  on  rights  of  others,  and  de- 
priving; employment  agent  of  his  property, 
that  is,  service  he  renders  in  obtaining  em- 
ployment for  those  seeking  it. — Ex  parte 
Dickey,  144  Cal.  234,  240,  77  Pac.  924. 

118.  Epidemics  —  Municipalities  bavc  In- 
herent power  to  provide  for  care  of  indigent 
sick  in  time  of  epidemics,  independent  of 
any  statutory  provisions  on  subject.— 
Thomas  v.  Mason,  39  W.  Va.  526,  26  L.  R.  A. 
727,  20  S.  E.  580. 

Especial  powers  and  liabilities  of  munic- 
ipalities In  time  of  epidemics. — See  note,  26 
L.  R.  A.  727. 

114.  Fertilisers  Regulation  of  manufac- 
ture of. — The  manufacture  of  animal  matter 
into  fertilizer  can  not  be  justified  by  pre- 
scription, and  charter  of  corporation  au- 
thorizing such  manufacture  is  not  contract 
guaranteeing  in  locality  originally  selected 
exemption  from  exercise  of  police  power  of 
state  or  municipality. — Northwestern  Fuel 
Co.  v.  Village  of  Hyde  Park,  97  U.  8.  659,  24 
L.  ed.  1036. 

Fertilisers,  municipal  power  over.  —  See 
note,  38  L.  R.  A.  653. 

116.  Same— Manufacture  of  animal  matter 
Into  fertilisers  may  be  regulated  or  prohib- 
ited by  state  or  municipality  in  exercise  of 
its  police  power. — Northwestern  Fuel  Co.  v. 
Village  of  Hyde  Park,  97  U.  8.  659,  24  L.  ed. 
1036. 

Flrca  and  lire  departments.  —  See,  post, 
if  3335-3345. 

116.  Fruit  pests— May  be  suppressed  and 

destroyed  and  fruit  and  fruit  trees  de- 
stroyed under  provisions  of  statute  prop- 
erly enacted  as  police  regulation. — County 
of  Los  Angeles  v.  Spencer,  126  Cal.  670,  673, 
77  Am.  St.  Rep.  217,  59  Pac.  203;  Ex  parte 
Hayden,  147  Cal.  469,  109  Am.  St.  Rep.  183, 
1  L.  R.  R.  (N.  S.)  184,  82  Pac.  315. 

117.  Gas    factories— No    prohibition    of. — 

Gas  factories  can  not  be  prohibited  by  mu- 
nicipality, though  it  may  regulate  manufac- 
ture   and    place    thereof,    but    ordinance    of 


county  prohibiting  gas  works  within 
sparsely  settled  district  which  will  have  ef- 
fect to  deprive  one  of  use  of  works  already 
erected  and  conducted  in  safe  manner  and 
free  from  any  danger  to  Inhabitants  is  void 
as  being  unreasonable  and  oppressive. — Id 
re  Smith,  143  Cal.  368,  373,  77  Pac.  180. 

118.  Ordinance  prohibiting  erection  or 
maintenance  of  gasworks  "Within  certain 
parts  of  city  and  making  violation  thereof 
misdemeanor,  subsequently  amended  by 
changing  limits  of  district,  is  not  void  as  to 
one  who  was  engaged  in  erecting  of  gas- 
works within  territory  prohibited  by  second 
ordinance,  as  violative  of  fourteenth  amend- 
ment of  federal  constitution  and  of  guaran- 
ties of  state  and  federal  constitutions  of 
enjoyment  of  property  or  vested  rights  and 
equal  protection  of  law.  Fact  that  prior  to 
enactment  of  second  ordinance  plaintiff  had 
commenced  erection  of  her  gasworks  and 
invested  large  sums  of  money  therein  under 
permit  of  fire  commissioners  in  pursuance  of 
fire  and  building  ordinance  of  city,  does  not 
make ,  ordinance  invalid  as  an  unwarranted 
interference  with  enjoyment  of  property 
and  impairment  of  obligation  of  contract, 
etc.  There  was  nothing  in  this  permit 
which  took  away  from  city  police  power, 
afterwards  exercised,  and  city  could  not 
thus  estop  itself  from  making  and  enforcing 
proper  police  regulations,  nor  does  hardship 
which  must  fall  upon  plaintiff  alter  case- 
Dobbins  v.  Los  Angeles,  139  Cal.  179,  182. 
183,  186,  96  Am.  St  Rep.  95.  72  Pac  970. 
reversed  by  U.  S.  Sup.  Ct..  195  U.  S.  223,  4$ 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 

119.  Same-— Regulation  of. — The  erection 
and  maintenance  of  gasworks  is  lawful 
business  pursuit  and  one  essential  to  wel- 
fare and  comfort  of  community,  but  its 
prosecution  requires  use  of  materials  of 
such  character,  and  such  construction  and 
maintenance  of  works  as  not  to  be  danger- 
ous or  offensive  when  carried  on  within 
thickly  populated  parts  of  city,  and  such 
rights  are  consequently  justly  subject  to 
regulation  in  such  manner  as  to  protect 
public  health  and  safety.  While  every  in- 
tendment is  to  be  made  uniform  of  lawful- 
ness of  exercise  of  municipal  power  making 
regulations  to  promote  public  health  and 
safety,  it  is  not  province  of  courts  except 
in  clear  cases  to  interfere  with  exercise  of 
powers  reposed  by  law  in  municipal  corpo- 
rations for  protection  of  legal  rights  and 
health  and  welfare  of  people  in  community. 
But  notwithstanding  this  general  rule  of 
law,  it  Is  now  fairly  well  settled  by  deci- 
sions of  this  court  that  municipal  by-laws 
and  ordinances  and  even  legislative  enact- 
ment undertaking  to  regulate  useful  busi- 
ness enterprises  are  subject  to  investigation 
in  courts,  with  view  to  determine  whether 
law  or  ordinance  is  lawful  exercise  of  po- 
lice power  or  whether  under  guise  of  en- 
forcing police  regulations  there  has  been 
an  unwarranted  and  arbitrary  interference 
with  constitutional  rights  to  carry  on  law- 


r 


Tit.  VII,  eh.  I.] 


POLICH  POWER — EXAMPLES  OF  EXERCISE  OF. 


12049 


ful  business,  to  make  contracts,  or  to  use 
or  enjoy  property.  Ordinance  enacted  late 
In  August  fixing1  limits  of  city  within  which 
gasworks  might  be  maintained,  amended  in 
November,  without  changed  conditions  or 
adequate  reason,  by  changing  territory 
within  which  works  might  be  maintained, 
la  unreasonable  and  void  as  to  one  who  had. 
in  meantime  commenced  erection  of  works 
under  permission  of  fire  commissioners  of 
city  granted  pursuant  to  ordinances  thereof 
within  district  allowed  by  ordinance,  but 
prohibited  by  amended  ordinance,  as  being 
an  unwarranted  interference  with  rights  of 
property  and  to  conduct  business,  and  arbi- 
trary and  discriminatory  exercise  of  police 
power  which  amounts  to  taking  of  property 
without  due  process  of  law  and  an  impair- 
ment of  property  rights  protected  by  four- 
teenth amendment  to  federal  constitution. 
— Dobbins  v.  Los  Angeles,  195  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18,  reversing  and 
remanding  same  case,  189  Cal.  179,  96  Am. 
St.   Rep.   95,   72   Pac.    970. 

120b  Gas-plpca  —  Prohibiting  In  street. — 
Laying  of  in  streets  can  not  be  absolutely 
prohibited  by  city  ordinance. — In  re  John- 
son.  137  Cal.  116,  122,  69  Pac.  973. 

121.  Gne-raten— Regulation  of. — Gas-rates 
may  be  regulated  by  statute,  and  legisla- 
ture may  delegate  authority  to  municipal 
corporations.  In  absence  of  any  constitu- 
tional inhibition,  municipal  corporations 
with  power  to  make  and  enforce  local  police 
and  sanitary  regulations,  either  by  grant 
from  legislature  or  by  constitutional  provi- 
sion, may  adopt  and  enforce  within  their 
local  limits  ordinances  as  to  the  establish- 
ment of  gas-rates  and  infliction  of  penalties 
to  same  extent  as  legislature  is  competent 
to  enact  for  state  at  large. — Denninger  v. 
Recorder's  Court,  145  Cal.  629,  631,  79  Pac. 
364. 

122.  Regulation  of  gas-rates  Is  expressly 
conferred  on  cities  by  section  19  of  article 
XI,  constitution  1879,  and  this  section  of 
constitution  is  self-executing  notwithstand- 
ing that  section  33  of  article  IV  of  constitu- 
tion provides  that  legislature  shall  pass 
laws  for  regulation  and  limitation  of 
charges  of  telegraph  and  gas  corporations. 

Denninger    v.    Recorder's    Court,    145    Cal. 

629,  632,  636,  79  Pac.  364. 

123.  Power  to  regulate  gas  factories,  lay- 
ing of  pipes,  etc.,  does  not  confer  upon  mu- 
nicipality power  to  fix  rates  to  be  charged 
for  gas,  and  in  absence  of  express  authority, 
municipality  has  no  such  power. — Mills  v. 
Chicago,  127  Fed.  731. 

124.  Ordinance  regulating  gas-rates  may 
provide  fine  or  imprisonment  for  violation 
thereof. — Denninger  v.  Recorder's  Court,  145 
Cal.  629,   637,  79  Pac.  864. 

125.  Gambling  —  Conflict  between  ordi- 
nance and  statute.— Visiting  gambling- house 
may  be  made  misdemeanor  by  ordinance, 
and  such  ordinance  does  not  conflict  with 
general   law   because   general   statute   upon 


subject  falls  to  make  act  an  offense.  Tf 
legislature  in  future  legislate  upon  subject, 
both  statute  then  passed  and  ordinance  may 
stand  together. — Ex  parte  Chin  Yan,  60  Cal. 
78,  82. 

128.  Same— License  —  Effect  of. — License 
to  conduct  gambling  games  is  mere  permit, 
and  not  contract,  nor  does  it  convey  any 
vested  right.  It  is  issued  in  exercise  of 
police  power  of  state,  and  may  be  modified, 
revoked,  or  continued  at  its  pleasure.  Stat- 
utes under  which  licenses  have  been  granted 
may  be  repealed,  and  such  repeal  is  not 
violation  of  constitutional  provision  forbid- 
ding enactment  of  laws  impairing  obligation 
of  contracts,  nor  does  it  deprive  licensee  of 
his  property  without  due  process  of  law. — 
Littleton  v.  Burgess,  14  Wyo.  173,  82  Pac.  864. 

127.  Same— Maintaining  place  for* — Ordi- 
nance making  it  unlawful  for  any  person  to 
exhibit  or  expose  to  view  in  any  barricaded 
house  or  room  or  in  any  place  built  or  pro- 
tected in  manner  to  make  it  difficult  of  ac- 
cess or  ingress  to  police  officers,  when  three 
or  more  persons  are  present, '  any  cards, 
dice,  dominoes,  fan -tan  table  or  layout,  or 
any  part  of  such  layout  or  any  gambling 
instrument  whatsoever,  and  also  making  it 
unlawful  for  any  person  to  visit  such  resort, 
is  not  void  because  state  law  has  made  like 
provision.  The  ordinance  being  merely  in 
furtherance  of  state  policy  upon  subject, 
comes  within  rule  that  in  exercise  of  Its 
police  power  municipality  may  pass  any  or- 
dinance  in  furtherance  of  avowed  general 
policy  of  national  and  state  government. — 
In  matter  of  Ah  Cheung,  136  Cal.  678,  680, 
69  Pac.  492. 


Same  —  May  be  prohibited.  —  That 
gambling  is  demoralizing  in  its  tendency 
and  therefore  an  evil  which  law  may  right- 
fully suppress  is  no  longer  an  open  question. 
Ordinances  prohibiting  selling  of  pools  on 
horse-races  is  valid  as  police  regulation. — 
Ex  parte  Tuttle,  91  Cal.  589,  591,  27  Pac.  933. 

129.  Prohibition  of  any  game  played  with 
cards,  dice,  or  any  device  for  money  may  be 
made  by  a  city  ordinance,  and  fact  that  such 
ordinance  includes  all  gambling  games  de- 
nounced by  general  statute,  and  much  more, 
does  not  render  it  void. — In  re  Murphy,  128 
Cal.  29,  30,  60  Pac.  465. 

130.  Gambling  and  gambling  games  may 
be  prohibited  by  legislature  in  exercise  of 
its  police  power. — People  v.  Beatty,  14  Cal. 
566,   573. 

131.  Same— Visiting  gambling  place  may 

be  prohibited  by  ordinance. — Ex  parte  Lane, 
76  Cal.  587,  688,  18  Pac.  677;  Ah  Hoy  v. 
Spencer,  23  Ore.  89,  31  Pac.  220. 

1S2.  Game— Shipment  of. — Game  lawfully 
taken  in  one  county  can  not  by  county  ordi- 
nance be  forbidden  shipment  out  of  county. 
Such  ordinance  is  an  unreasonable  Interfer- 
ence of  right  of  private  property  and  an 
unnecessary  restraint  of  trade.  It  can  not 
be  sustained  as  police  regulation. — Ex  parte 
Knapp.  127  Cal.  101,  102,  69  Pac.  316. 


•  2949 


POLICES  POWER— EXAMPLES  OF  EXERCISE  OF. 


[PtUL 


138.  Same — Sale  of  gime,  whether  killed 
within  or  without  state,  may  be  prohibited, 
although  such  prohibition  may,  as  necessary 
sequence,  so  control  and  limit  use  or  enjoy- 
ment of  private  property  of  certain  individ- 
uals in  said  game  to  such  an  extent  as  to 
amount  to  its  destruction. — Ex  parte  Maler, 
103  Cal.  476,  483,  42  Am.  St.  Rep.  129,  37  Pac. 
402;  Ex  parte  Kennke,  136  Cal.  527,  528,  89 
Am.  St.  Rep.  177,  69  Pac.  261. 

Game  law*. — See  note,  42  Am:  St.  Rep.  138. 

184.  Garbage—- Am  to  removal  of. — City 
may  itself  provide  for  removal  of  garbage 
and  waste  matter  and  impose  therefor  a 
small  fee  upon  householders  and  proprie- 
tors of  other  places  from  which  same  Is 
removed  and  also  for  gathering-  and  reduc- 
tion of  such  garbage  and  waste  matter,  and 
such  ordinance  is  not  void  as  having  an  un- 
uniform  operation  by  reason  of  fact  that  it 
fixes  different  charges  for  different  classes 
of  houses  and  business  places.  Section  11  of 
article  I  of  constitution,  which  provides  that 
all  laws  of  ^general  nature  shall  have  uni- 
form operation  has  no  application  to  ordi- 
nances of  city  enacted  in  exercise  of  its 
police  power. — Ex  parte  Zhlzhuzza,  147  CaL 
828,  81  Pac.  955. 

135.  Same— -City  ■eavcnser  may  be  pro- 
vided for  by  ordinance,  which  may  also  pro- 
vide that  no  other  person  shall  do  scaven- 
ger work  without  license  therefor,  by  a 
municipality  in  exercise  of  its  police  power 
for  protection  of  health  and  safety  and  com- 
fort of  its  inhabitants. — City  of  Ouray  v. 
Corson,  14  Colo.  App.  345,  59  Pac.  876. 

136.  Same— Exclusive   right  to   remove. — 

Removal  and  disposition  of  garbage  and  ref- 
use matter  of  city  is  subject  to  regulation 
by  legislative  body  thereof  in  exercise  of  its 
police  power,  and  ordinance  granting  fran- 
chise for  exclusive  right  to  dispose  of  such 
garbage  is  valid. — California  R.  Co.  v.  San- 
itary R.  W.,  126  Fed.   29,  36,  61  C.  C.  A.   91. 

187.  Same  —  Liability  of  city. — Collection 
of  refuse  or  waste  material  of  city  and  de- 
posit thereof  in  suitable  localities  by  or 
under  direction  of  its  agents  or  representa- 
tives is  proper  municipal  function.  Main- 
tenance of  public  dump  is  not  in  itself  nui- 
sance. The  gathering  and  deposit  of  refuse 
of  city  is  one  of  local  or  corporate  nature, 
and  although  it  appertains  to  sanitation  and 
general  public  health,  it  does  not  relate  to 
function  of  government,  for  in  almost  all 
affairs  of  purely  local  concern  some  indirect 
relation  may  be  traced  to  matter  of  health, 
safety,  or  other  subject  of  governmental  cog- 
nizance, and  duty  being  one  of  local  or  cor- 
porate character,  city  is  liable  for  fire  orig- 
inating in  dump  through  negligence  of  its 
representatives  and  spreading  to  and  de- 
stroying property  of  an  individual. — City  of 
Denver  v.  Porter,  126  Fed.  288,  61  C.  C.  A. 
168. 

138.  Some  — Public  damps. — Dumping:  of 
dirt,  rubbish,  garbage,  etc.,  upon  any  public 
street  or  ground,  or  upon  any  private  prem- 
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ises  or  anywhere  except  In  such  place  as 
may  be  designated  by  superintendent  of 
streets  may  be  prohibited  by  ordinance,  and 
such  ordinance  is  proper  exercise  of  police 
power  vested  in  city,  and  not  unreasonable 
or  opposed  to  constitution. — Ex  parte  Casi- 
nello,  62  Cal.  538,  541. 

Removal    of   tilth,   municipal    power  over. 

— See  note  38  L.  R.  A.  314. 

Municipal  power  over  tbe  removal  of  gar- 
bage, etc. — See  note  39  L.  R.  A.  653. 

Power  of  eltlea  to  create  monopolies  for 
tbe  removal  of  garbage  and  noxious  sab- 
atancea. — See  note  97  Am.  St.  Rep.  688. 

189.     Horticulture  —  M ay   protect. — Act  of 

1881  to  protect  and  promote  horticultural 
Interest  of  state,  and  acts  mandatory 
thereof,  providing  for  the  appointment  by 
board  of  supervisors  in  any  county  of  hor- 
ticultural commission  of  three  members,  de- 
fining their  duty,  etc.,  and  making  expense 
of  removing  or  abating  insect  pests  or  nui- 
sances from  any  property  Infested  thereby, 
lien  on  property  or  premises  from  which 
said  nuisance  has  been  abated,  is  constitu- 
tional and  valid  police  regulation. — Los  An- 
geles County  v.  Spencer,  126  Cal.  670,  672, 
77  Am.  St.  Rep.  217,  59  Pac  202. 

140.  Hotel  mnners— Regulation  of.— Ordi- 
nance  providing   that  hotel    runners,   stage 

•and  omnibus  drivers,  hackmen  and  express- 
men plying  their  respective  vocations  at 
any  passenger  depot  in  city  on  arrival  and 
departure  of  trains,  should  occupy  no  part 
of  depot  grounds  or  premises  excepting  that 
portion  designated  by  station  agent  of  such 
depot  is  valid  as  police  regulation  to  pro- 
mote convenience  of  traveling  public  and  to 
prevent  disorder  at  railway  stations.— City 
of  Colorado  Springs  v.  Smith,  19  Colo.  554, 
36  Pac.  540. 

141.  Insane  asylum  n  Private  asylums  for 
insane  may  be  regulated  by  ordinance  of 
county  as  part  of  its  police  power,  but  such 
ordinance  must  be  reasonable,  and  not  such 
as  to  amount  to  prohibition  of  carrying  on 
business. — Ex  parte  Whitewell.  98  Cal.  73. 
*1,  33  Am.  St.  Rep.  152,  19  L.  R.  A.  727,  « 
Pac.  870. 

142.  Impounding  animal*  running  at 
l*r«e. — Ordinance  providing  for  impounding 
and  sale  of  stock  running  at  large  within 
an  incorporated  city  or  town  is  valid  exer- 
cise of  police  power,  and  does  not  conflict 
with  provisions  of  constitution  that  no  per- 
son shall  be  deprived  of  bis  property  with- 
out due  process  of  law. — Wilson  v.  Boyers. 
5  Wash.  803,  32  Pac.  90.  See  Brophy  r. 
Hyatt,  10  Colo.  228.  15  Pac.  S99. 

143.  Dogs  running  at  large  may,  under 
city  ordinance,  be  taken  and  destroyed  with- 
out Judicial  proceedings  where  their  own- 
ers have  failed  to  register  or  tag  them  a* 
provided  by  an  ordinance. — Jenkins  v.  Bal- 
lantyne,  8  Utah  246,  80  Pac.  760. 

144.  Statutes  and  ordinances  regulating, 
restricting,  or  prohibiting  running  at  largs 


Tit.  VII,  ch.  I.] 


POLICE  POWER — EXAMPLES  OP  EXERCISE  OF* 


|2840 


of  dogs  in  city,  although  dogs  are  unques- 
tionably property,  and  providing:  that  own- 
ers, keepers,  or  harborers  of  dogs  in  cities 
be  required  to  register  same  and  pay  regis- 
tration fee  therefor,  and  that  dogs  in  cities 
may  be  classified,  and  owners,  keepers,  or 
harborers  thereof  be  required  to  register  all 
dogs  of  one  class  and  not  dogs  of  another 
class  and  to  pay  greater  registration  fee 
for  dogs  of  one  class  than  for  those  of 
another  class,  and  that  such  owners,  keepers 
or  harborers  of  dogs  may  also  be  required 
to  put  collars  around  necks  of  their  dogs, 
and  that  any  dog  found  running  at  large  in 
city  in  violation  of  statute  or  ordinance  may 
be  summarily  destroyed,  are  but  valid  exer- 
cise of  police  power  and  such  statutes  are 
valid  and  "due  process  of  law,"  and  by  same 
no  one  is  denied  "the  equal  protection  of  the 
law." — state  ex  rel.  Curtis  v.  City  of  To- 
peka,  86  Kan.  76,  12  Pac.  310. 

Power  of  tke  legislature  to  provide  for  ft 
summary  sale  and  selaure  or  destruction  of 
animals* — See  note  97  Am.  Dec.  88. 

Impounding;  and  disposition  of  animal* 
running  at  large  In  public  places* — See  note 
90  Am.  St.  Rep.  211. 

145.  Inspection  of  oils  and  burning  fluids. 
— In  the  exercise  of  its  police  power,  state 
may  regulate  and  provide  for  inspection  of 
oils  and  fluids  used  for  illuminating  pur- 
poses.— Patterson  v.  Commonwealth,  97  U.  S. 
501,  24  L.  ed.  1115. 

146.  Same — United  States  patent  upon 
burning  fluid  or  oil  does  not  prohibit  state, 
In  exercise  of  its  police  power,  from  pro- 
hibiting sale  or  use  of  same  within  its  limits. 

Patterson  v.  Commonwealth,  97  U.  S.  501, 

24  L.  ed.  1115. 

147.  Irrigation  of  arid  lands  may  be  pro- 
vided for  by  legislature  by  virtue  of  its 
power  to  care  for  welfare  of  puolic  and  to 
Increase  general  prosperity  and  material 
development  of  state. — In  matter  Madera 
Irr.  Dist.,  92  Cal.  296,  818.  27  Am.  St.  Rep.  106, 
14  L.  R.  A.  755,  28  Pac.  272,  675. 

148.  Power  of  legislature  to  compel  local 
improvements  which  in  its  Judgment  will 
promote  health  of  people  and  advance  pub- 
lic good  is  unquestionable.  In  exercise  of 
its  power  it  may  abate  nuisances,  direct  re- 
pair of  highways,  open  canals  for  irrigating 
arid  districts,  and  perform  many  other  sim- 
ilar acts  for  public  good,  and  all  at  expense 
of  those  who  are  to  be  chiefly  and  more  im- 
mediately benefited  by  improvement. — Ha- 
gar  v.  Board  of  Supervisors,  47  Cal.  222,  233: 
In  matter  Madera  Irr.  Dist.,  92  Cal.  296.  311, 
27  Am.  St.  Rep.  106,  14  L.  R.  A.  755,  28  Pac. 
272,  675. 

149.  Superintendent  of  irrigation,  with 
power  to  enforce  rights  of  owners  of  ditches 
as  established  by  decrees  of  competent 
courts,  may  be  appointed  by  state  in  exer- 
cise of  its  police  power  to  prevent  personal 
conflicts  by  treating  decrees  rendered  in 
several  courts  as  prima  facie  correct  and 
regulate  distribution   of   water  accordingly 


until  rights  of  parties  can  be  adjudicated. — 
Farmers'  I.  D.  Co.  v.  Agricultural  D.  Co.,  22 
Colo.  513,  55  Am.  St.  Rep.  149,  45  Pac.  444. 

160.  Junk-dealers— Regulation  of. — Junk- 
dealers  and  their  business  may  be  regulated 
by  imposing  license  requiring  filing  of  bond 
prohibiting  purchases  from  certain  classes 
of  persons. — City  of  Grand  Rapids  v.  Brandy, 
105  Mich.  670,  55  Am.  St.  Rep.  472,  32  L.  R.  A. 
116,  64  N.  W.  29. 

Police  power  to  regulate  the  business  of 
junk-dealers. — See  note  32  L.  R.  A.  120. 

151.  Laundries    —   May     be     regulated. — 

Washing  and  ironing  of  clothes  in  public 
laundries  and  wash-houses  is  proper  sub- 
ject for  regulation  by  any  municipality  pos- 
sessed of  ordinary  powers  belonging  to  such 
bodies. — Ex  parte  Moynier,  65  Cal.  33,  35, 
2  Pac.  728;  In  matter  Hang  Kie,  69  Cal. 
149,  152,  10  Pac.  327;  Barbler  v.  Connolly,. 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730. 

152.  Regulation  of  laundries  and  pre- 
scribing limitations  of  city  within  which 
they  may  be  conducted,  class  of  building, 
and  hours  of  labor  therein  are  proper  sub- 
jects for  exercise  of  police  power  of  city. — 
In  matter  Tick  Wo,  68  Cal.  294,  299,  58  Am. 
Rep.  12,  9  Pac.  139. 

158.  Same  —  Buildings  •—  Manner  of  con- 
struction and  materials  of  building  in  which 
laundry  is  conducted  may  be  prescribed  by 
municipal  ordinance. — Ex  parte  White,  67 
Cal.  102,  7  Pac.  186. 

164.     Same— CertHLeates  of  health  officers, 

etc — Ordinance  prescribing  limits  of  city 
within  which  business  of  laundry  can  not  be 
carried  on  without  certificates  of  health 
officer  and  board  of  fire  wardens,  is  merely 
designation  of  portion  of  city  in  which  pre- 
cautionary measures  against  Are  and  to  se- 
cure proper  drainage  must  be  taken  for  pub- 
lic health  and  safety,  and  is  within  police 
power  of  municipality. — Barbler  v.  Connolly, 
118  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  367. 

185.     Same  —  Exclusion  of  certain  classes. 

— Ordinance  whose  purpose  and  effect  is  to 
exclude  from  conducting  certain  business 
classes  of  persons,  e.  g.  Chinese  in  laun- 
dry business,  while  permitting  conduct  of 
same  business  by  other  persons,  is  void. 
—Tick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064. 

156.  Same—Hours  of  work  In. — Ordinance 
prohibiting  washing  and  ironing  of  clothes 
in  public  laundries  and  wash-houses  within 
certain  prescribed  limits  of  city  from  ten 
o'clock  at  night  until  six  o'clock  in  the 
morning  following  is  purely  police  regula- 
tion and  within  competency  of  any  munici- 
pality possessed  of  ordinary  powers  belong- 
ing to  such  body. — Barbler  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
Soon  Hing  v.  Crowley,  113  U.  S.  703,  28 
L.  ed.  1145,  5  Sup.  Ct.  Rep.  730. 
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157.  Same— Limits  of  territory— May  he 
fixed. — Ordinance  providing:  that  public  laun- 
dry shall  not  be  conducted  within  certain 
limits  of  city  without  certificate  of  health 
officer  and  certificate  of  fire  wardens  is 
valid  as  police  regulation,  and  not  in  vio- 
lation of  fourteenth  amendment  of  federal 
constitution. — Barbier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Soon 
HIng  v.  Crowley,  113  U.  S.  703,  28  L.  ed. 
1146,  5  Sup.  Ct.  Rep.  730. 

158.  Same  —  Unreasonable    regulations. — 

Requirement  that  person  conducting;  laun- 
dry shall  first  obtain  written  permit  from 
board  of  trustees  of  town  to  establish  and 
carry  on  same  and  that  no  such  permit  shall 
be  granted  except  upon  written  consent  of 
majority  of  real-property  owners  within 
block  in  which  it  is  proposed  to  establish 
laundry  and  also  of  four  blocks  immedi- 
ately surrounding;  same,  can  not  be  sustained 
as  a  police  power,  having;  no  tendency  to 
promote  public  health  or  in  any  way  to 
secure  public  comfort  or  safety,  and  such 
ordinance  is  unreasonable  and  an  inter- 
ference with  inalienable  right  to  engage  in 
lawful  occupation  and  with  the  right  of  the 
owner  to  devote  it  to  lawful  purpose. — Ex 
parte  Sing  Lee,  96  Cal.  354,  357,  31  Am.  St. 
Rep.  218,  24  L.  R.  A.  195,  31  Pac.  254. 

Laundries,     municipal     power     over. — See 

no,te  38  L.  R.  A.  661. 

158.  Labeling-  fruit,  etc. — Statute  provid- 
ing all  fruit  contained  in  boxes,  barrels,  or 
packages,  shipped  or  offered  for  shipment 
in  this  state  shall ^have  stamped,  printed, 
stenciled,  or  labeled  in  conspicuous  place  on 
outside  statement  designating  county  and 
immediate  locality  in  which  such  fruit  was 
grown  is  void,  as  it  does  not  appertain  to 
public  welfare,  public  health,  or  public 
morals,  and  therefore,  is  not  police  regula- 
tion but  an  act  imposing:  onerous  and  un- 
necessary burdens  upon  business  and  prop- 
erty.— Ex  parte  Hayden,  147  Cal.  649,  109 
Am.  St.  Rep.  183,  1  L.  R.  A.  (N.  S.)  184,  82 
Pac.  316. 

160.  Levees  along  banks  of  rivers  may  be 
constructed  by  state  in  exercise  of  its  police 
power,  or  by  municipalities'  to  which  this 
power  has  been  delegated. — Green  v.  Swift, 
47  Cal.  536,  639;  De  Baker  v.  Southern  Cal. 
R.  Co.,  106  Cal.  267,  288,  46  Am.  St.  Rep.  237, 
39  Pac.  610. 

Liquor  traffic. — See,  post,   {  3381  and  note. 

161.  LI  very -stable— Not    nuisance    per    ae 

and  an  ordinance  prohibiting  conducting  of 
livery-stable  in  any  block  in  or  opposite 
which  schoolhouse  is  situated  is  void. — - 
Phillips  v.  City  of  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230,  34  Pac.  902. 

LI  very-*  table*,    municipal    power    over. — 

See  note  38  L.  R.  A.  653. 

162.  Lotteries  —  Regulation  of,  if  per- 
mitted at  all,  is  proper  as  police  regulation. 
—Stone  v.  Mississippi,  101  U.  S.  814,  25  L.  ed. 

1079. 


163.  Ordinance  providing;  that  whoever 
shall  maintain  or  run  or  be  In  any  manner 
connected  with  any  lottery,  or  any  estab- 
lishment or  business  by  whatever  name  it 
may  be  known  wherein  any  property  is  sold 
or  disposed  of  by  chance,  or  whoever  shall, 
within  city,  sell  or  dispose  of  any  lottery 
ticket  or  share,  either  for  religious  or  sec- 
ular purposes,  or  any  chance,  or  any  article, 
or  thing  entitling  or  purporting  to  entitle 
purchasers  to  any  chance,  etc.,  shall  be  guilty 
of  misdemeanor,  is  valid  exercise  of  police 
power  of  city. — City  of  Seattle  v.  Chin  Let, 
19  Wash.  38,  52  Pac.  324. 

164.  Same  —  Keeping?  place  for  sale  ef 
lottery  tickets. — Under  power  to  prevent  and 
suppress  gaming  and  gambling-houses  an 
ordinance  prohibiting  keeping;  of  any  house 
or  place  for  purpose  of  Belling  lottery  tick- 
ets or  certificates  depending  upon  an  event 
of  lottery  is  valld.^2ity  of  Portland  v.  Tick, 
44  Ore.  439,  75  Pac.  706. 

168.  Same— Tickets  In  poaaeaslon.— Ordi- 
nance making  it  misdemeanor  to  have  lot- 
tery tickets  in  one's  possession  unless  it  be 
shown  that  such  possession  is  innocent  or  for 
lawful  purpose  is  void  as  compelling  de* 
fendant  to  establish  his  innocence,  thus  vio- 
lating constitutional  rights. — In  matter 
Wong  Hayne,  108  Cal.  680,  682,  49  Am.  St 
Rep.  138,   41  Pac.   693. 

Lottery. — See  pars.  244-245,  this  note. 

166.  Master  and  servant  — -  Acta  limiting 
hours  of  labor  of  employees,  held  constitu- 
tional.— Holden  v.  Hardy,  169  U.  S,  36S, 
42  L.  ed.  780,  18  Sup.  Ct  Rep.  383.  See  Mo. 
State  v.  Cantwell,  179  Mo.  245,  78  S.  W.  569. 
Nev.  In  re  Boyce,  27  Nev.  299,  1  Ann.  Cas.  66, 
65  L.  R.  A.  47,  76  Pac.  1;  Ex  parte  Kair.  28 
Nev.  425,  82  Pac.  453.  Wash.  State  v.  Bu- 
chanan, 29  Wash.  602,  92  Am.  St.  Rep.  930, 
59  L.  R.  A.  842,  70  Pac.  52. 

Bat  seei  Colo.  In  re  Morgan,  26  Colo.  41?, 
77  Am.  St.  Rep.  269.  47  L.  R.  A.  52,  58  Pac 
1071.  111.  Ritchie  v.  People,  155  111.  98.  46 
Am.  St.  Rep.  315,  323,  40  N.  E.  454.  Nek. 
Low  v.  Rees  P.  Co.,  41  Neb.  127,  43  Am.  St 
Rep.  670,  59  N.  W.  362.  Wash.  City  of  Seat- 
tle v.  Smyth,  22  Wash.  327,  329,  79  Am.  St 
Rep.  939,  60  Pac.  1120.  Fed.  Lochner  v.  New 
York,  198  U.  S.  45,  49  L.  ed.  937.  25  Sup. 
Ct.  Rep.  539,  reversing-  s.  c.  177  N.  T.  145. 
101  Am.  St.  Rep.  778,  69  N.  E.  373. 

See  notes  in  1  Henning-'s  General  Laws.  3d 
ed.,  p.  1066;  2  Id.,  p.  2270. 

167.  Same— Mode  of  paying;  wages. — Law 

to  abolish  and  prohibit  use  of  scrip  or  orders 
redeemable  in  goods  in  payment  of  laborers 
may  properly  be  prohibited  under  police 
power  of  state;  its  object  being  protection 
of  laborers  from  oppression  and  fraud.— In 
re  House  Bill  No.  147,  23  Colo.  504,  48  Pac. 
512. 

168.  Act  requiring  every  corporation  do- 
ing business  in  state  to  pay  employees  at 
least  once  a  month,  and  giving  employees 
a  lien  on  property  of  corporation  for  amount 
due  them  if  not  so  paid,  together  with  at- 
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torney's    fees,    etc.,    is    unconstitutional    and      L.   R.   A.    33;    12   L.   R.    A.    (N.   S.)    1130;    2* 


void. — Johnson  v.  Goodyear  Min.  Co.,  127 
Cal.  4.  21,  78  Am.  St.  Rep.  17,  47  L.  R.  A.  838, 
59  Pac.  304. 

169.  Act  requiring;  all  store  orders,  scrip, 
etc.,  issued  in  payment  of  wages  to  be  re- 
deemed in  money  if  holder  so  demands  does 
not  violate  constitutional  provisions. — Knox- 
ville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  46 
L.  ed.  65,  22  Sup.  Ct  Rep.  1. 

170.  Act  to  regulate  weighing-  of  coal  at 
mines  in  so  far  as  it  attempts  to  abridge 
right  of  contract  between  parties  in  mat- 
ters personal  to  themselves  and  to  deprive 
them  of  power  to  fix  mode  in  which  com- 
pensation for  mining  coal  shall  be  ascer- 
tained is  an  infringement  of  constitutional 
right  that  no  person  shall  be  deprived  ot 
liberty  or  property  without  due  process  of 
law,  privilege  of  contract  being  both  liberty 
and  property  right. — In  re  House  Bill  No. 
203,  21  Colo.  27,  39  Pac.  431. 

171.  Same— Unions,  etc.— Requiring-  em- 
ployee to  withdraw  from. — Statute  providing 
that  no  employer,  superintendent,  foreman 
or  other  person  exercising  superintendence 
or  authority  over  any  workingman  shall 
enter  into  any  contract  or  agreement  with 
any  such  employee  to  withdraw  from  any 
trade-union,  labor-union,  or  other  lawful 
organization,  or  requiring  him  to  refrain 
from  joining  such,  or  to  abstain  from  hold- 
ing meetings  called  or  held  for  lawful  pur- 
poses, or  by  any  means  attempt  to  compel 
any  employee  into  withdrawal  from  any  or- 
ganization or  society,  is  void  and  violative 
of  fifth  amendment  to  the  constitution  of  the 
United  States,  providing,  among  other 
things,  that  no  one  shall  be  deprived  of  life, 
liberty,  dr  property  without  due  process  of 
law,  as  necessarily  blended  with  right  of 
property  is  right  of  acquiring  property  by 
labor  or  by  contract  and  also  of  terminating 
that  contract  at  pleasure,  being  liable,  how- 
ever, civilly,  for  any  unwarranted  termina- 
tion.— State  v.  Julow,  129  Mo.  163,  50  Am. 
St.  Rep.  443,  29  L.  R.  A.  257,  31  S.  W.  781. 

See,  post,  f  |  3238,  3245  and  notes. 

Restricting  contracts  between  master  and 
aervant. — See  notes,  14  L.  R.  A.  325;  17 
L.  R.  A.  863;  21  L.  R.  A.  798. 

Statutes  to  secure  safety  and  comfort  of 
employees. — See  notes,  25  L.  R.  A.  759;  25 
!L.  R.  A.  848;  32  L.  R.  A.  853. 

Statute  requiring  wages  to  be  paid  In  law- 
ful money. — See  note,  28  L.  R.  A.  273. 

Statute   regulating   time    and   payment   of 

vrages. — See  notes,  28  L.  R.  A.  844;  15  L.  R.  A. 

(N.    S.)     350;    27    L.    R.    A.     (N.    S.)     255;    35 

L.  R.  A.   (N.  S.)  649;  51  L.  R.  A.   (N  8.)   1097. 

Regulations  to  secure  tbe  bealtb  of  em- 
ployees.— See  note,  32  L.  R.  A.  853. 

Statute  regulating  hours  of  labor  and 
time  of  payment  of  wages. — See  notes,  21 
L».  R.  A.  796;  65  L.  R.  A.  38. 

Constitutionality  of  limitation  of  hours  of 
labor  by  statute  or  ordinance. — See  notes,  65 


L.  R.  A.  (N.  S.)  242;  35  L.  R.  A.  (N.  S.)  62)) 
40  L.  R.  A.  (N.  S.)  893;  51  L  R.  A.  (N.  B.  * 
361;  L.  R.  A.  1915F,  830. 

172.  Margins  and  options,  sales  on.— Reg- 
ulation or  prohibition  of  sale  of  stocks  on 
margins  is  valid  exercise  of  police  power  of 
state  and  not  in  conflict  with  constitution  of 
United  States. — Parker  v.  Otis,  130  Cal.  322, 
828,  92  Am.  St.  Rep.  56,  62  Pac.  671,  927. 

173.  Options  to  sell  at  future  time  grain 
or  other  commodities,  stocks  of  corpora- 
tions, etc.,  may  be  prohibited  by  statute, 
and  dealing  therein  or  spreading  of  false 
rumors  to  Influence  price  of  commodities  or 
the  "cornering**  or  attempt  to  "corner" 
stocks  or  commodities  may,  by  statute,  be 
made  misdemeanor,  and  such  statutes  are 
valid  as  police  regulations. — Booth  v.  State, 
184  U.  S.  425,  432,  46  L.  ed.  623,  22  Sup.  Ct. 
Rep.  425. 

174.  Markets— May  be  established  or  reg- 
ulated by  municipality  in  exercise  of  its 
police  power. — City  of  Jacksonville  v.  Led- 
with,  26  Fla.  163,  23  Am.  St.  Rep.  558,  9 
L.  R.  A.  69,  7  So.  885. 

Power  of  municipality  In  establishing  and 
regulating  markets. — See  notes,  85  Am.  Dec. 
286;  43  Am.  Rep.  473;  23  Am.  St  Rep.  681. 

Marks, and  brands* — See,  post,  S  3185  and 
notes. 


175%  Nuisance  Legislative  declaration  of 
what  Is  a. — Legislature  can  add  to  mala  in 
se  of  common  law  the  mala  prohiblta  of  its 
own  behest,  and  in  suppression  of  busi- 
nesses and  practices  deemed  by  it  to  be 
harmful  or  nuisance  is  not  confined  to  such 
matters  as  were  nuisances  per  se  at  com- 
mon law. — Ex  parte  Shrader,  33  Cal.  279, 
284;  Ex  parte  Lacey,  108  Cal.  326,  329,  49  Am. 
St.  Rep.  93,  38  L.  R.  A.  640,  41  Pac.  411; 
Dobbins  v.  Los  Angeles,  139  Cal.  179,  184,  96 
Am.  St.  Rep.  95,  72  Pac.  970. 

176.  In  doubtful  cases  where  thing  may 
or  may  not  be  nuisance,  depending  upon 
variety  of  circumstances  requiring  judg- 
ment and  discretion  on  part  of  authorities 
in  exercising  their  legislative  functions, 
under  general  delegation  of  power,  their 
action  is  conclusive. — Glucose  Refining  Co. 
v.  Chicago,  138  Fed.  209,  213. 

177.  Power  in  city  to  declare  what  shall 
constitute  nuisance  does  not  authorize  it  to 
declare  particular  use  of  property  nuisance 
unless  such  use  comes  within  common-law 
or  statutory  idea  of  nuisance,  and  an  ordi- 
nance declaring  fencing  by  railroad  com- 
pany of  Its  right  of  way  nuisance  is  void. — 
Grossman  v.  Oakland,  30  Ore.  478,  60  Am.  St. 
Rep.  832,  36  L.  R.  A.  693,  41  Pac.  5, 

178.  Same  —  Prescriptive  right  can  not 
justify. — A  prescriptive  right  can  not  be  re- 
lied upon  to  justify  maintaining  nuisance. — 
Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.   659,   24  L.   ed.   1036. 

179.  Same— What  may  be  declared  nui- 
sance.— Exercise  of  police  power  is  not  lira- 
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itea  to  regulation  of  such  things'  as  have 
already  become  nuisances  or  have  been  de- 
clared to  be  such  by  judgment  of  court,  but 
extends  to  everything  expedient  for  pres- 
ervation of  public  health  and  prevention  of 
contagious  diseases. — Odd  Fellows'  Cem. 
Assoc,  v.  San  Francisco,  140  Cal.  226,  230, 
231,  73  Pac.  987. 

Power  of  municipal  corporation  to  re- 
move nuisances. — See  note,  27  Am.  Dec.   98. 

Injunction  against  m  nuisance  maintained 
by  a  municipal  corporation. — See  note,  23 
L.  R.  A.  301. 

Power  of  municipal  corporation  to  define* 
prevent,  and  abate  nuisances. — See  note,  86 
L.  R.  A.   609. 

Municipal  power  over  nuisance  affecting 
safety,    bealtb,   and   personal    comfort. — See 

note,  38  L*.  R.  A.  311. 

Injunctions  by  municipal  corporations 
against  nuisance  affecting  public  morals* 
peace  and  good  order,  health  and  safety. — 

See  note,  41  L.  R.  A.  321. 

Prescriptive  right  to  maintain  a  public 
nuisance. — See  note,  53  L.  R.  A.  891. 

Nuisances  relating  to  health,  municipal 
control  over. — See  note,  38  L.  R.  A.  311. 


Persons  and  things  Infected  with  disease, 
tnlclpal  power  over. — See  note,  38  L.  R.  A. 
321. 

180.  Opium— Sale  of. — Ordinance  prohibit- 
ing sale  of  opium  except  upon  written  pre- 
scription of  practising  physician,  and  pro- 
viding that  person  selling  must  keep  record 
of  particulars  of  sale,  requiring  labeling 
package  containing  the  article,  and  that  pre- 
scription be  dated  and  signed  by  physician 
regularly  qualified  to  practise,  etc.,  is  valid 
as  an  exercise  of  police  power  or  munici- 
pality, and  Is  not  void  because  statute  of 
state  exists  upon  same  subject,  but  with 
which  ordinance  is  not  in  conflict. — Ex  parte 
Hong  Shen,  98  Cal.  681,  683,  33  Pac.  799. 

Offensive  and  unwholesome  smells,  mu- 
nicipal power  over. — See  note,  38  L.  R.  A. 
322. 

181.  Pawnbrokers— Interest  charges  may 

be  regulated  and  charging  more  than  certain 
rate  of  interest  may  be  declared  misde- 
meanor by  statute  enacted  by  virtue  of 
police  power  of  state  to  protect  people  gen- 
erally and  the  reckless,  needy  and  improvi- 
dent who  require  protection  of  law,  and 
such  statute  is  not  in  violation  of  constitu- 
tion that  legislature  shall  not  pass  local  or 
special  laws  regulating  rate  of  interest  on 
money. — Ex  parte  Liechtenstein,  67  Cal.  359, 
361,  56  Am.  Rep.  713,  7  Pac.  728. 

As  to  legal  Interest  charges  of  pawn- 
brokers and  rights  of  pledgeors,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  1 1917,  note  par.  51. 

As  to  Interest  charges  and  charges  for 
expenses,  etc.,  on  loans  of  money  secured  by 
chattel  mortgages,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  S  340,  note  par.  4. 


Police  power  to  regulate  the  business  of 
pawnbrokers. — See  notes,  32  L.  R.  A.  117;  18 
L.  R.  A.  657. 

182.  Physicians  and  dentists  —  Bxanuna- 
tlon  of. — Act  of  February  20.  1901,  regulat- 
ing practice  of  medicine  and  surgery,  pro- 
viding for  board  of  examiners  composed  of 
members  of  different  schools  of  medicine, 
and  for  issuance  by  such  examiners  of  cer- 
tificates to  practise  medicine  is  valid,  its 
validity  resting  upon  power  of  state  to 
provide  for  general  welfare  and  to  protect 
people  from  arts  of  quacks  and  pretenders 
and  from  mistakes  of  Incapable  practi- 
tioners.— Ex  parte  Gerino,  143  Cal.  412,  415, 
420,  77  Pac.  166. 

183.  Act  creating  state  board  of  dental 
examiners  and  providing  for  issuance  of 
certificates  to  practise  dentistry  by  it,  and 
prohibiting  practice  of  profession  by  any 
except  those  holding  such  certificates  i* 
valid  and  within  power  of  state  to  provide 
for  general  welfare  and  protect  public 
health.— Ex  parte  Whitley,  144  Cal.  167,  181. 
77  Pac.  879. 

184.  Examinations  of  persons  seeking  to 
be  admitted  to  practise  medicine  may  be 
exacted  and  provided  for  by  state  in  exer- 
cise of  its  police  power. — Ex  parte  Frazer, 
54  Cal.  94,  96. 

185.  It  is  entirely  within  power  of  leg- 
islature to  fix  any  reasonable  standard  for 
determining  competency  of  applicant  for  ad- 
mission to  practice  of  medicine  or  dentistrv 
In  order  to  care  for  and  preserve  general 
welfare  and  health  of  people. — Ex  parte 
Whitley,  144  Cal.  167,  177,  77  Pac.  879;  In  re 
Thompson,  36  Wash.  377,  78  Pac.  899. 

186.  Same-~Physlclans  may  be  «re*ulred 
to  procure  certificates  to  entitle  them  to 
practise  before  pursuing  their  profession 
within  state  or  municipality,  and  law  or 
ordinance  so  requiring  them  is  valid  exer- 
cise of  power  of  police  regulation. — Dent 
v.  State  of  West  Virginia,  129  U.  S.  134, 
32  L.  ed.  623,  9  Sup.  Ct  Rep.  231. 

187.  Practice  of  medicine  without  first 
procuring  license  therefor  from  board  or 
medical  examiners  may  be  prohibited  by 
state  as  valid  exercise  of  its  police  power. — 
State  v.  Carey,  4  Wash.  424,  30  Pac.  729. 

Pollution  of  ice. — See  Kerr's  Cyc  Pen. 
Code,  2d  ed.,  I  377c. 

Pollution  of  water* — See  Kerr's  Cyc.  Pen.. 
Code,  2d  ed.,  9  377a,  and,  post,  S  2984. 

188.  Prisoners  —  Cutting  hair  of.  —  Ordi- 
nance providing  that  all  persons,  immedi- 
ately upon  their  arrival  at  county  Jail,  shall 
have  their  hair  cut  off  to  uniform  length  of 
one  inch  from  their  head  can  not  be  con- 
strued into  measure  of  discipline  or  health, 
and  shows  upon  its  face  that  its  object  is  to 
add  to  severity  of  punishment,  especially 
when  applied  to  Chinaman  wearing  a  queue, 
removal  of  which  is  considered  special  deg- 
radation.— Ho  Ah  Kow  v.  Nunan,  5  Sawy 
C.  C.  552,  12  Fed.  Cas.  252. 
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180.  Prof unity  —  May  be  prohibited. — Un- 
der grant  of  power  to  prohibit  and  suppress 
all  practices  which  are  against  good  morals, 
contrary  to  public  order  and  decency,  or 
dangerous  to  public  safety,  etc.,  municipal- 
ity may  prohibit  and  punish  utterance  of 
profane  words,  and  this  whether  words  be 
uttered  frequently  or  only  once,  and  legisla- 
tive body  of  city,  having  determined  that 
uttering  of  pfofane  words,  language,  etc.,  in 
hearing  of  two  or  more  persons  is  practice 
against  good  morals  or  contrary  to  public 
order  and  decency,  its  decision  upon  that 
question  is  final. — Ex  parte  Delaney,  43  Cal. 
478,    480. 

190.  Prostitution — Visiting  boose  of  Ill- 
fame. — Municipal  ordinances  must  be  rea- 
sonable and  penalties  prescribed  for  their 
violation  must  also  be  reasonable  as  well  as 
definite.  They  should  be  framed  so  far  as 
practicable  in  harmony  with  general  laws 
of  state.  An  ordinance  providing  for  fine 
of  not  less  than  twenty  dollars  nor  more 
than  one  thousand  dollars  as  penalty  of  vis- 
iting house  of  ill-fame  is  unreasonable  in 
penalty  when  construed  with  sections  of 
Penal  Code  upon  kindred  subjects,  e.  g.,  lim- 
iting punishment  for  one  who  keeps  house 
of  ill-fame  to  imprisonment  not  exceeding 
six  months  or  fine  not  exceeding  five  hun- 
dred dollars. — In  Matter  Ah  You,  88  Cal. 
99,  102,  22  Am.  St.  Rep.  280,  11  L.  R.  A.  408. 
25  Pac.  974. 

191.  Power  in  city,  by  ordinance,  to  re- 
strain and  punish  prostitutes  and  to  sup- 
press or  restrain  bawdy-houses  and  other 
disorderly  houses  does  not  warrant  an  ordi- 
nance making  it  misdemeanor  to  resort  to 
house  of  ill-fame  for  lewdness. — Ogden  v. 
Mclaughlin,  5  Utah  387,  16  Pac.  721. 

102.  Quarrying  of  stone*  etc. — Ordinance 
prohibiting  any  person  from  maintaining  or 
operating  any  rock  or  stone  quarry  within 
large  portion  of  city  Is  void  as  depriving 
owners  of  real  property  of  valuable  right 
incident  to  their  ownership,  namely,  of  ex- 
tracting therefrom  as  much  rock  and  stone 
as  they  may  find  It  to  their  advantage  to 
dispose  of.  While  use  to  which  property 
may  be  put  may  be  regulated  by  state  in 
exercise  of  its  police  power,  so  far  as  may 
be  necessary  to  protect  others  from  injury, 
it  is  elemental  that  enjoyment  of  one's 
property  can  not  be  interfered  with  or  lim- 
ited arbitrarily,  and  while  legislative  power 
may  impose  regulations  upon  quarrying  of 
stone,  etc.,  it  may  not  arbitrarily  prohibit 
it  entirely. — Ex  parte  Kelso,  147  Cal.  609, 
109  Am.  St.  Rep.  178,  2LR.A.  (N.  S.)  796, 
82  Pac.  241. 

103.  Regulation  of  business— Need  not  be 
nuisance  per  se. — In  order  that  business  con- 
ducted within  state  be  subject  to  regulation 
by  legislative  power  thereof  it  is  not  nec- 
essary that  it  be  such  as  to  constitute  nui- 
sance per  se.  Power  to  regulate  conferred 
upon  board  of  supervisors  not  only  includes 
such  but  extends  to  everything  for  preser- 
vation  of   public   health   and   prevention   of 


contagious  diseases,  and  there  are  many 
things  not  coming  up  to  full  measure  of 
common-law  definition  of  a  nuisance  which 
might  in  light  of  scientific  tests  and  general 
experience  pave  the  way  for  introduction  of 
contagious  diseases  and  uncontrollable 
spread  thereafter.  When  legislative  body 
has  passed  upon  reasonable  probability  of 
danger  from  business  concerned  Its  finding 
will  be  considered  conclusive. — Ex  parte  La- 
cey,  108  Cal.  326,  328,  41  Am.  St  Rep.  93,  38 
L.  R.  A.  640,  41  Pac.  411. 

104.  Same— Business  sometimes  barmful. 
— Power  to  regulate  sale  of  an  article  or 
liquid  which  in  some  stages  is  harmless  and 
in  others  hurtful  is  no  longer  open  to  ques- 
tion.— Monroe  v.  City  of  Lawrence,  44  Kan. 
607,  10  L.  R.  A.  520,  24  Pac.  1113;  In  re  Jahn, 
55  Kan.  694,  41  Pac.  956;  City  of  Fontana  v. 
Grant,  6  Kan.  App.  462,  sub  nom.  Grant 
v.  City  of  Fontana,  50  Pac  104. 

195.  Power  to  regulate  sale  of  an  article 
that  might  in  some  stages  or  quantities  be 
harmful  and  in  other  stages  or  quantities 
harmless  does  not  confer  right  to  absolutely 
prohibit  sale  thereof. — City  of  Fontana  v. 
Grant,  6  Kan.  App.  462,  sub  nom.  Grant 
v.  City  of  Fontana,  50  Pac.  104. 

106.  Same — Cltlsensblp  —  Question  of  not 
Involved. — When  question  of  vested  rights 
does  not  stand  in  way,  right  to  sell  an  arti- 
cle prohibited  by  legislative  authority  can 
never  be  deemed  one  of  privileges  or  immu- 
nities of  citizen. — In  re  Hoover,  30  Fed.  51. 

107.  Same  — Judicial  Inquiry  Into.  —  Rea- 
sonableness of  any  particular  regulation  of 
useful  and  lawful  business  or  occupation  by 
the  ordinance  of  municipality  is  subject  to 
inquiry  by  courts. — Ex  parte  Whitwell,  98 
Cal.  73,  85,  35  Am.  St.  Rep.  162,  19  L.  R.  A. 
727,  32  Pac.  870. 

198.  It  is  always  Judicial  question  if  any 
particular  regulation  of  right  to  purjtie 
any  trade,  business,  or  vocation  In  itse.C 
innocent  and  useful  to  community,  is  valid 
exercise  of  police  power,  though  authority 
of  courts  to  declare  any  regulations  invalid 
will  be  exercised  with  utmost  caution  and 
only  when  it  is  clear  that  ordinance  or  law 
declared  void  passes  limits  of  police  power 
and  Infringes  upon  rights  guaranteed  by 
constitution. — In  re  Smith,  143  Cal.  368,  371, 
77  Pac.  180. 

100.  Some— Regulation  mast  be  neeesaary 
and  uniform.  —  Prohibition  of  carrying  on 
any  business  to  be  valid  as  police  regula- 
tion must  extend  to  all  engaged  or  about  to 
engage  in  that  business  regardless  of  time 
business  may  have  been  commenced.  Regu- 
lation to  be  valid  under  constitution  must 
not  only  **  general  but  must  be  uniform  in 
its  operation. — Ex  parte  Bohen,  115  Cal.  372, 
877,  36  L.  R.  A.  618,  47  Pac.  65. 

200.  Common  business  and  occupations  of 
life,  ordinary  trades  and  pursuits  which  are 
innocent  themselves  and  have  been  followed 
in  all  communities  from  time  Immemorial 
must  be   free   In   this   country   to  ail   alike 


005 


•  2940 


POLICE  POWERS — EXAMPLES  OP  EXERCISE  OF. 


[Ptlll 


upon  same  conditions.  The  right  to  pursue 
them  without  let  or  hindrance  except  that 
which  is  applied  to  all  persons  of  same  age, 
class,  and  condition,  is  distinguishing  priv- 
ilege of  citizens  of  United  States  and  essen- 
tial element  of  that  freedom  which  they 
claim  as  their  birthright. — Butchers'  Union 
S.  H.  Co.  v.  Crescent  City  L.  &  L.  Co.,  Ill 
U.  S.  746,  757,  28  L.  ed.  685,  4  Sup.  Ct.  Rep. 
652. 

201.  Right  to  conduct  business  is  subject 
to  such  reasonable  conditions  as  may  be 
deemed  by  governing  authority  essential  to 
safety,  health,  peace  and  good  order  and 
morals  of  community,  and  regulations  re- 
specting same,  varying  with  nature  of  busi- 
ness, may  be  imposed.  Some  occupations, 
by  noise  made  in  their  pursuit,  some  by 
odors  they  engender,  and  some  by  dangers 
accompanying  them,  require  regulation  as 
to  locality  in  which  they  shall  be  conducted. 
Some  by  dangerous  character  of  articles 
used,  manufactured  or  sold,  require  also 
special  qualifications  in  parties  permitted  to 
use,  manufacture  or  sell  them,  and  such 
conditions  are  proper  subject  for  exercise  of 
power  of  state  or  of  municipality  in  matter 
of  police  regulations. — Crowley  v.  Christen- 
Ben,  137  U.  S.  86,  84  L.  ed.  620,  11  Sup.  Ct. 
Rep.   13. 

202.  Legislature  can  not  prohibit  sale  or 
use  of  any  article  whose  sale  or  use  involves 
no  danger  to  general  public.  The  health, 
occupation,  food  or  drink,  or  life  of  indi- 
vidual, are  matters  of  his  own  choice  and 
determination  and  can  be  regulated  or 
changed  by  legislature  only  when  public 
safety,  public  health,  or  public  protection  re- 
ouires  it.  —  Intoxicating  Liquor  Cases,  25 
Kan.  751,  765,  37  Am.  Rep.  284;  City  of  Fon- 
tana  v.  Grant,  6  Kan.  App.  462,  sub  nom. 
Grant  v.  City  of  Fontana,  60  Pac.  104. 

203.  Where  business  or  occupation  is  con- 
ceded to  be  lawful  one  any  person  is  entitled 
to  privilege  of  carrying  it  on  subject  only 
to  such  restrictions  as  municipality  has 
right  to  impose  and  such  only  as  are  im- 
posed upon  all  others  engaged  in  same  oc- 
cupation.— Walsh  v.  City  of  Denver,  11  Colo. 
App.  523,  53  Pac.  458. 

Power  of  state  to  prohibit  or  regulate 
•ale  or  manufacture  of  various  article*. — 
See  note,  1  Am.  St.   Rep.   644. 

Police  restraint  on  business* — See  note,  21 
L.   R.   A.    794. 

Police  power  to  regulate  trade* — See  notes, 
32  L.  R.  A.  116;  24  L.  R.  A.   (N.  S.)   1168. 

Municipal  power  over  miscellaneous 
trades. — See  note,  38  L.  R.  A.  657. 

Municipal  powers  over  nnlaanccs  relating 
•  to  trade  or  business. — See  note,  88  L.  R.  A. 

,  640. 

Constitutionality  of  statutes  restricting 
contracts  and  business  and  police  restraint 
upon  business. — See  note,  21  L.  R.  A.  789. 

204.  Railroads  —  May  be  regulated  by 
state  as  part  of  its  police  power,  but  such 


regulation  must  be  reasonable  and  not  In- 
terfere with  vested  rights  or  take  property 
of  company  without  due  process  of  law,  nor 
deny  to  it  equal  rights  of  all  citizens.— 
Louisville  A  N.  R.  Co.  v.  Railroad  Com.,  19 
Fed.   679. 

205.  Same  —  Fencing  track. — In  exercise 
of  ordinary  police  powers  of  state  It  Is  rea- 
sonable to  require  railroads  to  fence  their 
tracks,  not  alone  for  protection  of  livestock 
of  abutting  owners  but  for  protection  of 
traveling  public  from  accidents  occurring 
through  collision  with  cattle,  and  railroad 
company  can  not  relieve  itself  from  obliga- 
tion to  maintain  fence  by  contract  with 
abutting  owners. — Missouri  Pac.  R.  Co.  v. 
Harrelson,  44  Kan.  263,  24  Pac  465. 

206.  If  safety  of  person  and  property 
demand  fencing  of  railroads  it  is  no  more 
than  reasonable  police  regulation  to  require 
it  and  to  impose  penalties  to  secure  compli- 
ance, and  imposition  of  such  duty  does  not 
deprive  company  of  any  of  its  corporate 
rights  or  franchises  as  they  still  exist  and 
may  be  exercised,  although  it  may  be  in  less 
commodious  manner,  but  when  public  ex- 
igencies demand  it  they  must  submit  to  reg- 
ulation as  if  required  of  individuals. — Ohio 
&  M.  R,  Co.  v.  McClelland,  25  I1L  140. 

207.  Same  —  Killing  stock.  —  Ordinance 
providing  that  railroad  corporation  failing 
to  pay  for  stock  killed  or  damaged  by  it, 
within  certain  time,  shall  be  liable  in  dou- 
ble amount  of  actual  damage  is  valid  as 
police  regulation. — Minneapolis  &  St.  L  R 
Co.  v.  Beckwith.  129  U.  S.  26,  32  L.  ed.  585. 
9  Sup.  Ct.  Rep.  207. 

208.  Reclamation  of  swamp-lands^ — Rec- 
lamation of  swamp  and  overflowed  land 
may  justly  be  regarded  as  a  public  im- 
provement and  of  utmost  Importance  to 
community.  Legislature  in  exercise  of  its 
power  to  provide  for  public  welfare  may 
make  provision  for  draining  same. — Hagar 
v.  Board  of  Supervisors,  47  Cal.  222,  223. 

200.     Sanitary   condition   of   factories  and 

workshops  may  be  regulated  by  legislature, 
but  power  to  so  regulate  can  not  be  dele- 
gated to  any  individual,  e.  g„  the  commis- 
sioner of  labor.  Police  power  of  state  must 
be  exercised  by  some  legislative  body.— 
Schaezleln  v.  Cabaniss,  135  Cal.  466,  469.  87 
Am.  St.  Rep.  122,  56  L.  R.  A.  7S3,  67  Pac.  7^. 

210.  Sanitary  districts  formed  under  act 
of  March  31,  1891,  are  municipal  corpora- 
tions formed  under  general  law  enacted  by 
state  in  exercise  of  its  police  power  to 
secure  health,  comfort,  and  prosperity  of 
state.  Act  referred  to  is  valid  and  constitu- 
tional.— Woodward  v.  Fruitvale  School  Disu. 
99  Cal.  554,  662,  34  Pac.  239. 


211.  Slaughter-nooses— Municipality 
prohibit  or  regulate. — Municipality,  in  exer- 
cise of  its  police  power,  may  prohibit  main- 
tenance of  slaughter-houses  and  slaughter- 
ing of  cattle  within  Its  limitations.  — Ex 
parte  Hellbron,  66  Cal.  609,  610,  4  Pac  64$. 
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212.  Slaughter-house  within  limits  of  city 
may  be  prohibited  by  it  under  authority  to 
direct  location  and  construction  of  all  build- 
ings In  which  any  trade  or  occupation  of- 
fensive to  sense  or  deleterious  to  public 
health  or  safety  shall  be  carried  on,  to  reg- 
ulate management  thereof,  and  to  prohibit 
erection  or  maintenance  of  such  buildings 
or  structures  for  carrying;  on  of  such  trade 
or  occupation  within  limits  of  such  corpo- 
ration, etc.,  and  as  well  in  exercise  of  its 
power  of  police  regulation. — City  of  Spo- 
kane v.   Roblson,   6  Wash.  547,   33  Pac.   960. 

213.  Slaughtering  of  cattle  In  towns  may 
be  regulated  under  police  power  by  limiting 
its  prosecution  to  particular  localities. — Ex 
parte  Shrader,  33  Cal.  279,   282. 

214.  Slaughter-houses  within  limits  of 
municipality  may  be  regulated  or  prohibited 
by  legislative  power  of  municipality  in  ex- 
ercise of  its  police  power,  and  this  applies 
as  well  to  slaughter-houses  established  be- 
fore passage  of  an  ordinance  declaring  them 
Illegal,  as  power  of  supervision  of  public 
health  and  public  morals  is  governmental 
power  and  can  not  be  restricted  or  bartered 
away  either  directly  or  Indirectly. — Portland 
v.  Meyer,  32  Ore.  368,  67  Am.  St.  Rep.  538, 
62  Pac.   21. 

215.  Same  —  Exclusive  right. — Act  grant- 
ing corporation  exclusive  right  to  maintain 
slaughter-houses  and  landings  for  stock  to 
be  slaughtered,  etc.,  within  municipality  but 
providing  for  use  thereof  by  all  butchers 
and  persons  desiring  to  use  same,  under  cer- 
tain regulations,  is  valid  as  an  exercise  of 
police  power  of  state.  —  Slaughter-House 
Cases,  83  U.  S.   (16  Wall.)    36,  21  L.  ed.  394. 

Slaughter-houses,  municipal  power  over^— 
See   note,   38  L  R.  A.  646. 

216.  Second-band  clothing  dealers. — Ordi- 
nance providing  that  it  shall  be  unlawful 
for  any  person  to  import,  sell,  or  otherwise 
deal  in  cast-off  garments,  beds,  or  bed- 
clothes, provided  ordinance  shall  not  apply 
to  sale  of  articles  not  imported  that  have 
not  been  used  by  persons  having  infectious 
diseases,  and  prescribing  penalty  for  its  vio- 
lation, Is  void,  as  its  operation  reaches  be- 
yond scope  of  necessary  protection  and  pre- 
vention from  contagious  diseases  and  into 
domain  of  restraint  of  lawful  trade  by  per- 
manently prohibiting  importation,  etc.,  of 
enumerated  articles  though  they  may  not 
have  been  used  by  persons  or  in  districts 
infected  with  disease. — Town  of  Greensboro 
v.  Ehrenrelch,  80  Ala.  579,  60  Am.  Rep.  130. 

Police  power  to  regulate  the  business  of 
dealer*  In  second-hand  clothes,  etc.  —  See 
note.  32  L.  R.  A.  121. 

217.  Smoke  from  factories,  etc.  —  Under 
power  in  city  council  to  declare  what  shall 
be  nuisance,  and  to  abate  same,  an  ordi- 
nance declaring  issuance  from  buildings  of 
dense  smoke  within  certain  limits  for  cer- 
tain periods  named  therein  to  be  nuisance 
per  pe,  and  requiring  owners  of  factory 
buildings,  etc.,  from  which  smoke  issues  to, 


within  certain  time,  abate  same.  Is  valid. — 
Glucose  Refining  Co.  v.  City  of  Chicago  188 
Fed.   209. 

218.  Straightening    course    of    stream. — 

Straightening  or  turning  course  of  river  to 
protect  from  inundation  populous  portion  of 
state  is  work  of  public  character  and  within 
general  police  power  of  state  to  perform. — 
Green  v.  Swift,  47  Cal.  536,  539. 

219.  Channel  of  stream  flowing  through 
city  may  be  straightened  or  changed  and 
levees  built  upon  bank  of  stream  for  pro- 
tection of  lands  and  inhabitants  of  munic- 
ipality, in  exercise  of  police  power  of  city. 
— De  Baker  v.  Southern  Cal.  R.  Co.,  106  Cal. 
267,  284,  46  Am.  St.  Rep.  287,  39  Pac.  610. 

Water  and  watercourse*,  municipal  power 
over. — See  notes.  38  L.  R.  A.  324;  39  L.  K.  A. 
681. 

220.  Street*  —  Beating    of    drama    upon 

public  streets  of  city  without  permit  of 
president  of  board  of  trustees  may  be  pro- 
hibited by  ordinance. — In  re  Flaherty,  106 
Cal.  558,  560,  27  L.  R.  A.  529,  38  Pac.  981. 

221.  Same  —  Bicycle  riding  on  public 
streets  and  highways  of  town  can  not  be 
prohibited  by  ordinance.  The  manner  of 
riding,  such  as  "coasting,"  "hands  off,"  etc, 
or  riding  in  excess  of  reasonable  rate  of 
speed  or  on  certain  sidewalks  of  town,  etc., 
may  be  prohibited  or  regulated,  but  use  of 
public  streets  and  highways  for  purposes 
of  travel  in  any  of  recognized  methods  can 
not  be  prohibited,  and  bicycle  is  recognized 
mode  of  travel,  and  where  such  travel  can 
not  be  prohibited  no  license  fee  can  be  ex- 
acted therefor. — State  v.  Bruce,  23  Wash. 
777,  63  Pac.  519. 

222.  Same— Bill-board*  and  other  struc- 
tures used  for  advertising  purposes  erected 
on  street  line  of  property  may  be  regulated 
by  ordinance,  but  such  ordinance  must  be 
reasonable,  and  an  ordinance  providing  that 
any  bill-board  or  other  structure  for  adver- 
tising purposes  must  be  placed  at  such  dis- 
tance from  street  line  as  shall  exceed  at 
least  five  feet  height  of  such  bill -board  or 
structure  without  reference  to  kind  or 
safety  of  such  structure,  is  void  as  unrea- 
sonable.— Crawford  v.  Topeka,  61  Kan.  756, 
37  Am.  St.  Rep.  323,  20  L  R.  A.  692.  33  Pac. 
476. 

Aa  to  regulation  of  height  of  bill-boards, 
Bee  par.  90,  this  note. 

223.  Same— Covering  of  ditches  and  ca- 
nals running  through  city  streets  may  be 
required  by  ordinance  as  valid  police  regula- 
tion, and  such  ordinance  when  enacted  to 
preserve  health  and  safety  of  public  is  not 
void  as  impairing  obligation  of  contract 
when  applied  to  corporation  existing  and 
owning  such  ditches  and  canals  at  time  of 
enactment  of  ordinance. — Platte  &  D.  C.  & 
M.  Co.  v.  Dowell,  17  Colo.  376,  30  Pac.  68. 

224.  Same— Distribution  of  handbills,  cir- 
culars, etc.,  on  public  streets  may  be  prohib- 
ited by  municipality  In  exercise  of  its  police 
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power  to  prevent  littering:  and  obstructing: 
of  streets  and  endangering  safety  of  public 
by  reason  of  frightening  of  horses,  etc. — 
Wettengel  v.  Denver,  20  Colo.  552,  39  Pac. 
343. 

225.  Same— Labor  on,  or  tax. — Statute  or 
ordinance  requiring  two  days'  work  on 
streets  of  a  city  by  each  male  person  be- 
tween twenty-one  and  forty -five  years  of 
age  or  payment  of  three  dollars  in  lieu 
thereof  is  valid  exercise  of  police  power, 
and  is  not  "involuntary  servitude,"  except 
in  sense  that  service  on  juries  or  in  militia 
or  in  army  or  in  removing  snow  and  ice 
from  sidewalks,  etc.,  is  Involuntary  servi- 
tude, and  good  public  roads  or  streets  are 
sufficient  compensation  for  labor  required 
to  be  performed  by  each  individual  or  money 
paid  in  lieu  thereof. — State  ex  rel.  Curtis  v. 
Topeka,  36  Kan.  76,  59  Am.  Rep.  529,  12 
Pac.  310. 

226.  Same  —  Laying  pipes  In  — Limit  of 
right  to  regulate. — Exercise  by  municipality 
of  police  power  over  its  streets  is  limited  to 
protection  of  public  in  their  use  of  streets, 
and  does  not  include  limitation  upon  their 
use  for  any  legitimate  purpose.  Highways 
of  state,  including  streets  in  its  cities,  are 
under  control  of  people  of  state,  and  where 
people  have  declared  in  their  constitution 
that  streets  of  city  may  be  used  for  laying 
pipes  therein  for  supplying  its  Inhabitants 
with  gas-light  under  direction  of  superin- 
tendent of  streets,  ample  protection  is  af- 
forded inhabitants  of  city  against  any  un- 
necessary encroachment,  and  city  can  not 
deny  or  prohibit  absolutely  laying  of  such 
pipes. — In  re  Johnston,  137  Cal.  115,  122,  69 
Pac.  978. 

227.  Same— Locomotives,  etc. — Power  to 
govern  implies  power  to  ordain  and  estab- 
lish suitable  police  regulations,  and  that,  it 
has  often  been  decided,  authorizes  municipal 
corporation  to  prohibit  use  of  locomotives 
in  public  streets  when  such  action  does  not 
interfere  with  vested  rights.  Such  prohibi- 
tion clearly  rests  upon  maxim,  sic  utere  tuo 
ut  alienum  non  laedas,  which  lies  at  founda- 
tion of  police  power.  It  is  not  for  courts  to 
determine  whether  power  has  been  judi- 
cially exercised.  Their  duty  Is  at  an  end  it 
they  find  that  It  exists. — Richmond,  F.,  &  P. 
R.  Co.  v.  Richmond,  96  U.  S.  521,  24  L.  ed.  734. 

228.  Same  —  Moving  building*  through 
streets  of  municipality  may  be  regulated  or 
prohibited  by  ordinance  or  it  may  be  prohib- 
ited conditionally  and  authority  conferred 
upon  some  officer  or  officers  to  grant  per- 
mission for  such  use  of  streets. — City  of 
Eureka  v.  Wilson,  15  Utah  53,  57,  48  Pac  41. 

229.  Some— Obstructing  sidewalk,  or  re- 
fusal to  remove  an  obstruction  upon  notice, 
may  be  made  subject  of  penalty  by  munic- 
ipality in  exercise  of  its  police  power,  and 
an  ordinance  to  that  effect  is  not  void  be- 
cause state  law  exists  upon  same  subject, 
with  which  ordinance  is  not  in  conflict. — Ex 
parte  Taylor,  87  Cal.  91,  93,  25  Pac.  258. 


280.  Same— Openings  la  sidewalks  of  cit- 
ies in  order  to  obtain  entrance  to  basements, 
and  coverings  thereof,  are  subject  to  munic- 
ipal regulation. — Rider  v.  Clark,  132  Cal. 
882,  888,  64  Pac.  564. 


2S1.     Same— Roaming  and   feeding  cattle 

and  other  animals  on  public  streets  may  be 
prohibited  by  ordinance. — Amyx  v.  Taber, 
23  CaL  370,  872. 

Animals  running  at  large  oa  streets,  mu- 
nicipal power  over.-— See  note,  39  L  R.  A. 
674. 

Betting  on  streets* — See  note,  39  L.R  A. 
681. 

Building*  aad  feaeee  encroaching  ea 
streets,  municipal  power  over* — See  note,  19 
L.  R.  A.  662. 

Convict  labor  oa  street*. — See  note,  39 
L.  R.  A.  680. 

Gas-pipe*  la  streets,  municipal  newer 
over. — See  note,  89  L.  R.  A.  680. 

License  for  the  aae  of  streets  by  vehicle* 
— See  note,  86  L.  R.  A.  418. 

Municipal  power  over  auisances  asTeettsg 
highways  aad  waters. — See  note,  20  L.  R.  A. 
649. 

Obstructions 
municipal  pow 

653. 


er  over. — See  note,  39  L.  R-  A. 


Parades  aad  aolse  oa  streets,  municipal 
power  over* — See  notes,  89  It.  R.  A.  672;  25 
L,  R.  A.   (N.  S.)  261. 

Sales  oa  streets,  municipal  power  over.— 

See  note,  39  L.  R.  A.  678. 

Stalls*  show-eases*  sign-boards,  etc*  •■ 
streets,  municipal  power  over. — See  notes, 
39  L.  R.  A.  661;  20  L.  R.  A.  (N.  S.)  146; 
L.  R.  A.  1916C,  564. 

Things  overhanging  streets*  municipal 
power  over. — See  note,  37  L.  R.  A.  667. 

Trees  oa  streets,  municipal  power  over.— 

See  note,  39  L.  R.  A.  670. 

232w  Street  -  car  transfers.  —  Ordinance 
prohibiting  issuance  or  delivery  of  street- 
car transfers  to  passengers  except  upon  or 
within  car  from  which  passenger  is  trans- 
ferred and  prohibiting  any  person  except 
duly  authorized  conductor  or  agent  of  per- 
son, firm,  or  corporation  operating  street 
railroad  within  city  issuing,  delivering,  giv- 
ing, or  selling  transfer  Is  within  power  of 
municipal  authorities  and  properly  within 
exercise  of  their  duties  to  pass  reasonable 
regulations  affecting  street-car  lines  to 
remedy  threatened  or  actual  interference 
with  comfort,  convenience,  and  general  wel- 
fare of  traveling  public. — Ex  parte  Loren- 
sen,  128  Cal.  431,  436,  79  Am.  St  Rep.  47. 
50  L.  R.  A.  55,  61  Pac  68. 

233.  Stock-yards  may  be  declared  nui- 
sances by  municipal  authorities  whenever 
they  become  offensive  to  ptfblic. — City  of 
Burlington  v.  Stockwell,  5  Kan.  App.  569, 
47  Pac.  988. 
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Stock-yards,    municipal   power    over. — See 

notes,  38  L.  R.  A.  665;  28  L.  R.  A.  (N.  S.)  122. 

234.  Sunday    laws— Aa   to    when    valid. — 

Moral  as  well  as  physical  welfare  of  state 
should  be  protected  by  government  and 
legislature,  deeming  one  day's  rest  In  seven 
essential  to  welfare  of  people,  both  moral 
and  physical,  does  not  violate  constitution 
In  s<%  enacting,  law  being  not  only  for  ag- 
gregate good  of  society,  but  for  benefit  of 
all  members. — Ex  parte  Andrews,  18  Cal.  678, 
683;  Ex  parte  Koser,  60  Cal.  177,  189,  193. 

235.  Legislature,  in  exercise  of  its  police 
power  and  deeming  it  for  general  good,  may 
prescribe  that  certain  classes  of  business 
remain  closed  on  Sundays,  and  in  so  doing 
does  not  violate  provisions  of  constitution 
regarding  religious  tolerance.  (Under  Con- 
stitution 1849,  which  did  not  prohibit  class 
legislation.). — Ex  parte  Burke,  59  Cal.  6,  19, 
43  Am.  Rep.  231. 

236.  Law  providing  for  better  observance 
of  Sabbath,  prohibiting  labor  on  that  day, 
etc.,  is  an  interference  with  religious  lib- 
erty, not  police  regulation,  and  unconstitu- 
tional and  void  (Field,  J.,  dis.). — Ex  parte 
Newman,   9  Cal.  502,  504. 

237.  Same— Bakers— -Working   Sundays.— 

Act  prohibiting  bakers  from  working  on 
Sundays  can  not  be  maintained  as  police 
regulation,  and  Is  also  void  under  constitu- 
tion as  special  and  class  legislation. — Ex 
parte  Westerfleld,  65  Cal.  560,  552,  36  Am. 
Rep.  47. 

238.  Same— Barber    ■hop— Keeping    open. 

— Ordinance  making  it  misdemeanor  to  keep 
barber  shop  open  or  for  barber  to  work  on 
Sunday  or  other  holiday  Is  special  and  class 
legislation,  and  can  not  be  sustained  as 
police  regulation. — Ex  parte  Jentssch,  112 
Cal.  468,  474,  32  L.  R.  A.  664,  44  Pac.  803. 

Constitutionality  of  Sunday  law*  and  Sun- 
day closing  lawn. — See  notes,  49  Am.  Dec. 
616;  58  Am.  Rep.  768;  22  L.  R.  A.  721. 

239.  Telephone  companies  —  License-fee 
upon  Instruments  for  which  rental  is 
charged  may  be  imposed  by  city  under 
power  to  levy  license-taxes  for  purpose  of 
revenue. — City  of  Ogden  v.  Crossman,  17 
Utah  66,  53  Pac.  9$5. 

240.  Same— Regulation  of  charges. — Max- 
imum charges  of  telephone  companies  may 
be  fixed  by  state  in  exercise  of  its  police 
power. — Hockett  v.  State,  105  Ind.  250,  55 
Am.  Rep.  201,  6  N.  E.  178. 

241.  Telephone  and  telegraph  companies 
—Use  of  streets  of  municipality,  may  be 
regulated  by  ordinance  thereof. — City  of 
Wichita  v.  Missouri  &  K.  Tel.  Co.,  70  Kan. 
441,  78  Pac.  886. 

242.  Trading-stamps  —  Definition.  —  Gen- 
eral character  of  trading-stamps  or  coupons 
is  matter  of  common  knowledge.  They  are 
somewhat  different  in  form  and  one  In  com- 
mon use  is  substantially  this.  Each  time 
customer   purchases    goods    from    merchant 
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and  pays  for  them  in  cash,  mew  rt  gives 
him  memorandum  in  writing,  catted  stamp 
or  coupon,  which  expresses  in  mcwiey  value 
small  percentage  of  price  of  goods  bought 
and  paid  for,  and  entitles  him,  after  he  has 
accumulated  certain  number  of  such  cou- 
pons, to  use  them  to  extent  of  their  face 
value  in  payment  for  any  other  goods  if 
merchant  which  he  may  afterwards  desire 
or  goods  of  some  other  person  or  trading 
company  who  has  undertaken  to  redeem  cou- 
pons. There  is  generally  Issued  with,  stamp 
or  coupon  catalogue  of  articles  from  which 
holder  of  coupon  may  afterwards  select. 
There  is  nothing  in  such  stamp  or  coupon 
which  is  outside  constitutional  right  of  cit. 
lzens  to  make  contracts  concerning  prop- 
erty, nothing  which  wrongfully  interferes 
with  lawful  rights  of  other  persons,  and 
nothing  which  police  power  can  reach  as 
touching  public  safety,  public  health,  or 
public  morals,  and  therefore,  an  act  prohib- 
iting issuance  and  use  of  such  stamps  can 
not  be  sustained  as  police  regulation. — Ex 
parte  Drexel,  147  Cal.  763,  3  Ann.  Cas.  878, 
2  L.  R.  A.  (N.  S.)   688,  82  Pac.  429. 

243.  The  giving  of  trading-stamps  is  but 
one  of  variety  of  devices  for  advertising  sale 
of  goods,  and  prohibition  thereof  does  not 
fall  within  police  power. — State  v.  Ram- 
seyer,  73  N.  H.  31,  58  Atl.  958;  State  v.  Dodge, 
76  Vt.  197,  56  Atl.  983;  People  v.  Gillson,  109 
N.  T.  389,  4  Am.  St.  Rep.  465,  17  N.  E.  343. 

244.  Same  — Not  lottery. — Trading-stamp 
or  coupon  has  none  of  characteristics  of 
gambling  game  or  lottery.  Its  redemption 
does  not  depend  upon  chance.  Its  holder 
selects  what  goods  he  wants.  He  is  not 
compelled  to  take  what  chance  may  give 
him  or  take  nothing  if  some  gambling  de- 
vice shall  so  determine.  It  is  therefore  con- 
tract which  legislature  has  no  power  to 
prohibit  or  to  seriously  interfere  with  under 
guise  of  regulation,  and  an  act  undertaking 
to  do  this  is  unconstitutional  and  void. — Ex 
parte  Drexel,  147  Cal.  763,  3  Ann.  Cas.  878, 
2  L.  R.  A.   (N.  S.)   688,  82  Pac.  429. 

245.  Giving  trading-stamps  is  not  lottery, 
as  It  has  no  element  of  chance  and  nothing 
in  nature  of  gaming.  It  is  simply  device  to 
attract  customers  or  to  induce  those  who 
have  bought  once  to  buy  again,  and  in  this 
aspect  is  as  innocent  as  any  other  form  of 
advertising. — Ex  parte  McKenna,  126  Cal. 
429,   431,  58  Pac.  916. 

246.  Same  —  License. —  Ordinance  declar- 
ing every  person,  firm,  or  corporation  using 
stamps,  coupons,  tickets,  or  other  device  for 
sale  of  goods  which  shall  entitle  purchaser 
receiving  same  to  procure  from  any  other 
firm  or  corporation  any  goods,  wares,  or 
merchandise  upon  production  of  such  stamps, 
tickets,  etc.,  is  subject  to  license  of  one  hun- 
dred dollars  per  year,  is  valid  when  imposed 
as  revenue  measure. — Fleetwood  v.  Read,  21 
Wash.  547,  47  L  R.  A.  205,  58  Pac  665. 

247.  Ordinance  making  it  unlawful  for 
any  one  to  sell,  offer,  or  attempt  to  sell  any 
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merchandise  by  selling  trading-stamps  to 
merchants  to  be  by  such  merchants  deliv- 
ered to  customers  upon  purchase  of  goods 
and  then  exchanged  by  such  customers 
with  person  selling  such  trading-stamps  for 
goods  and  merchandise  without  payment  of 
license  fee  of  six  hundred  dollars  per  year 
by  person  issuing  such  trading-stamps  and 
also  license  fee  of  one  hundred  dollars  per 
year  by  merchant  using  same  is  not  void  as 
an  Interference  with  interstate  commerce. — 
Ollure  Mfg.  Co.  v.  Pidduck-Ross  Co.,  38 
Wash.  137,   80  Pac.  276. 

248.  Same— Tax  on. — Provision  imposing 
tax  on  person  issuing  trading-stamps  eight 
times  as  large  as  that  levied  on  merchants 
doing  same  class  of  business,  but  not  issu- 
ing trading-stamps,  is  void. — Ex  parte  Mc- 
Kenna,  126  Cal.  429,  431,  68  Pac.  916. 

249.  Same — Prohibition  of— Invalid.  —  Act 

prohibiting  Issuance,  use,  or  redemption  of 
trading-stamps  or  coupons  is  invalid  and 
can  not  be  sustained  as  police  regulation. — 
Ex  parte  McKenna,  126  Cal.  429,  68  Pac.  916; 
Ex  parte  Drexel,  147  Cal.  763,  3  Ann.  Cas. 
878,  2  L.  R.  A.  (N.  S.)  588,  82  Pac.  429.  Ala. 
State  v.  Shugart,  188  Ala.  86,  100  Am.  St. 
Rep.  17,  36  So.  28.  Ga.  He  win  v.  Atlanta,  121 
Oa.  723,  2  Ann.  Cas.  296,  67  L.  R.  A.  796, 
49  S.  E.  765.  N.  C.  City  of  Winston  v.  Bee- 
son,  135  N.  C.  271,  65  L.  R.  A.  167,  47  S.  E. 
457.  N.  H.  State  v.  Ramseyer,  73  N.  H.  31, 
58  Atl.  958.  N.  Y.  People  v.  Oillson,  109 
N.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E. 
343;  People  ex  rel.  Madden  v.  Dycker,  72 
App.  Div.  308,  76  N.  Y.  Supp.  Ill;  People 
ex  rel.  Appel  v.  Zimmerman,  102  App.  Div. 
103,  92  N.  Y.  Supp.  497.  Pa.  Commonwealth 
v.  Morehead,  7  Pa.  Co.  Ct.  R.  513.  R.  I. 
State  v.  Dalton,  22  R.  I.  77,  84  Am.  St.  Rep. 
818,  48  L.  R.  A.  775,  46  Atl.  234.  Vt.  State 
v.  Dodge,  76  Vt.  197,  56  Atl.  983.  Va.  Young 
v.  Commonwealth,  101  Va.  853,  45  S.  E.  327. 

250.  Holding  such  act  to  be  valid  and 
constitutional,  see:  D.  C.  Lans burgh  v.  Dis- 
trict of  Columbia,  11  App.  D.  C.  512.  Md. 
State  v.  Hawkins,  95  Md.  146,  93  Am.  St.  Rep. 
328,  51  Atl.  850.  Fed.  Humes  v.  City  of  Fort 
Smith,  93  Fed.  857. 


251.     Trusts— Combination*. — Statute    that 
every   person,   corporations  etc.,   to   directly 


or  indirectly  combine  or  form  what  is 
known  as  trust  or  make  any  contracts  for 
purpose  of  fixing  price  or  regulating  pro- 
duction of  any  article  of  commerce  or  uf 
product  of  soil  or  to  create  or  carry  out  any 
restriction  in.  trade,  to  limit  productions  or 
increase  or  reduce  price  of  merchandise  Jf 
commodities  or  to  prevent  competition  or 
to  fix  standard  whereby  price  of  merchan- 
dise or  produce  will  be  controlled,  etc,  be 
subject  to  certain  penalties,  providing,  how- 
ever, that  provisions  of  statute  do  not  apply 
to  any  arrangement,  agreement,  or  combi- 
nation between  laborers  made  with  object 
of  lessening  hours  of  labor  or  increasing 
wages,  nor  to  persons  engaged  in  horticul- 
ture or  agriculture,  with  a  view  to  increas- 
ing price  of  their  product,  is  In  conflict  with 
fourteenth  amendment  to  federal  constitu- 
tion and  therefore  void. — State  v.  Cudahy 
Packing  Co.,   33  Mont  179,  82  Pac.  833. 

282.  United  States  patent —  Sale  of  pat- 
ented articles  may  be  regulated.  —  United 
States  patent  can  not  deprive  state  of  right 
to  regulate  sale  of  patented  article. — Hock- 
ett  v.  State,  105  Ind.  250.  55  Am.  Rep.  201, 
5  N.  B.  178. 

Vaccination. — See,   post,   f  2993  and  notes. 

258.  Vltlcultural  commission.  —  Act  con- 
ferring power  on  commission  to  declare  and 
enforce  rules  and  regulations  in  nature  of 
quarantine,  to  govern  manner  of  and  re- 
strain or  prohibit  importation  into  state  and 
distribution  within  state  of  infected  vines, 
cuttings,  empty  fruit  boxes,  etc.,  and  de- 
claring violation  of  regulation  of  board  a 
misdemeanor  is  void  as  an  attempt  on  part 
of  legislature  to  delegate  its  powers. — Ex 
parte  Cox,  63  Cal.  21. 

284.  Warehouses— Regulation  of,  and  «f 
charges.  —  Warehouses  for  the  storage  of 
grain  and  the  maximum  charges  to  be  made 
therefor  are  subject  to  regulation  by  statute 
of  a  state  in  the  exercise  of  its  police  power. 
— Munn  v.  People,  94  U.  S.  113,  24  L.  ed.  77. 

Weights  and  measures. — See,  post,  1 3209 
and  notes. 

Water-closet*  and  privies,  municipal  con- 
trol over. — See  notes,  16  I*  R.  A.  400;  SS 
L.  R.  A.  316. 


§  2050.    FORM  OF  REPORT.    The  report  must  state : 

1.  The  name,  place  of  birth,  last  residence,  age,  and  occupation  of  all  such 
passengers  who  are  not  citizens,  or  who  shall  have,  within  the  last  preceding 
twelve  months,  arrived  from  any  country  out  of  the  United  States,  and  who 
have  not  been  examined,  bonded,  or  paid  commutation  money,  as  provided  in 
this  chapter,  or  have  been  landed  from  any  such  vessel  at  any  place  during  her 
last  voyage,  or  who  have  gone  on  board  of  any  vessel  with  the  intention  of 
coming  into  this  state,  or  who  may  have  died  during  the  last  voyage  of  such 
vessel;  and, 

2.  Whether  any  of  the  passengers  so  reported  are  lunatic,  idiotic,  deaf,  dumb, 
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blind,  crippled,  infirm,  or  are  lepers,  or  persons  affected  with  any  of  the 
diseases  known  as  leprosy  or  elephantiasis. 

3.  The  names  and  residences  of  the  owners  of  such  vessels. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  pp.  38-39;  March  25,  1876,  Code  Amdts.  1875-6,  p.  53. 

§2951.    OATH  TO  BE  ADMINISTERED  TO  CERTAIN  PASSENGERS. 

The  master  or  commander  of  the  vessel  must  administer  to  any  passenger  of 
foreign  birth,  who  declares  himself  a  citizen  of  the  United  States,  the  following 

oath:  "I, ,  do  solemnly  swear  (or  affirm)  that  I  was  born  in ; 

that  I  am  a  naturalized  citizen  of  the  United  States;  that  I  was  naturalized 
and  received  my  certificate  of  naturalization  in  the  state  of  ,  in  the 


year ." 


History:    Enacted  March  12,  1872. 


§  2952.    LEPERS,  LAZARETTOS  FOR.    It  shall  not  be  lawful  for  lepers  or 

persons  affected  with  leprosy  or  elephantiasis  to  live  in  ordinary  intercourse 

with  the  population  of  this  state;  but  all  such  persons  shall  be  compelled  to 

inhabit  such  lazarettos  or  lepers '  quarters  as  may  be  assigned  to  them  by  the 

board  of  supervisors  of  the  city  or  county  in  which  they  shall  be  domiciled  or 

settled,  and  the  board  of  supervisors  are  vested  with  power  and  are  required 

to  make  all  necessary  provisions  for  the  separation,  detention,  and  care  of 

lepers  or  persons  affected  with  leprosy  or  elephantiasis,  settled  or  domiciled  in 

their  respective  cities  or  counties.    The  superintendent  or  manager  of  all  lepers' 

quarters  under  this  chapter  shall  forward  quarterly  statements,  showing  the 

name,  age,  sex,  and  birthplace  of  each  leper  in  such  quarter,  to  the  secretary 

of  state,  who  shall  keep  a  proper  record  of  such  matters  for  the  information  of 

the  public. 

History:  Enacted  March  12,  1872,  founded  upon  (2  Act  May  3, 
1852,  Stats.  1852,  p.  79;  repealed  March  30,  1874,  Code  Amdts.  1873-4, 
p.  39.  Present  section  enacted  March  30,  1874,  Code  Amdts.  1873-4, 
p.  39;  amended  March  25,  1876,  Code  Amdts.  1875-6,  p.  53. 

§  2953.    ADDITIONAL  BOND  IN  CERTAIN  CASES.     [Repealed.] 

History:  Enacted  March  12,  1872;  repealed  March  30,  1874,  Code 
Amdts.  1873-4,  p.  39. 

§  2964.  NATURE  OP  BOND.  The  bond  required  by  the  next  preceding 
section,  must  be  a  separate  bond  for  each  passenger,  and  the  same  sureties  must 
not  be  upon  more  than  one  bond.  Each  bond  must  be  secured  by  two  or  more 
sufficient  sureties,  residents  of  the  state,  each  of  whom  must  prove,  before  the 
commissioner  of  immigration,  by  oath  or  otherwise,  indorsed  in  writing  on  such 
bond,  that  he  is  a  freeholder  and  resident  of  the  state,  and  is  worth  double  the 
amount  of  the  penalty  of  the  bond  in  real  estate,  over  and  above  all  his  debts 
and  liabilities.  The  bond  may,  at  the  option  of  the  party,  be  secured  by  mort- 
gage on  real  estate,  or  by  the  pledge  and  transfer  of  United  States  bonds,  or 
controller's  warrants  of  this  state,  in  any  amount  sufficient  to  secure  the  same. 

History:  Enacted  March  12,  1872,  founded  upon  5  2  Act  May  3, 
1852,  Stats.  1852,  p.  79;  amended  March  30,  1874,  Code  Amdts.  1873-4, 
p.  41. 
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§2055.  EXAMINATION  OF  FOREIGN  PASSENGERS;  DISPOSITION 
OF  LEPERS.  The  commissioner  of  immigration  must  satisfy  himself  whether 
or  not  any  person  who  shall  arrive  in  this  state,  by  vessel  from  any  foreign 
port  or  place,  is  a  leper,  or  affected  with  the  disease  known  as  leprosy  or 
elephantiasis,  before  such  person  shall  mingle  with  the  population  of  this  state. 
For  the  purpose  of  ascertaining  said  fact  the  commissioner  is  vested  with  the 
power  and  authority  to  detain  all  such  persons  on  board  any  such  vessel  so 
arriving,  and  to  assign  the  vessel  to  a  berth  or  anchorage  separate  and  apart 
from  other  vessels,  and  at  a  safe  and  suitable  distance  from  the  shore,  if  in  his 
judgment  it  shall  be  necessary,  until  such  fact  can  be  fully  ascertained  by  him. 
Such  fact  shall  be  ascertained  by  personal  inspection  and  examination  of  each 
and  every  person  on  board  such  vessel;  and  the  commissioner  of  immigration 
is  authorized,  empowered,  and  required  to  make  such  personal  inspection  and 
examination  of  all  persons  so  arriving  by  any  vessel,  the  same  to  be  made  at 
such  berth  or  anchorage  as  he  shall,  in  his  discretion,  assign  to  such  vessel  for 
that  purpose,  and  shall  be  made  before  the  landing  of  any  person  thereupon. 
All  of  such  persons  who,  upon  inspection  and  examination,  are  found  to  be 
lepers,  or  affected  with  the  disease  known  as  leprosy  or  elephantiasis,  shall  be 
taken  in  charge  by  the  commissioner  of  immigration,  and  placed  in  a  suitable 
lazaretto,  or  lepers'  quarter,  to  be  provided  or  designated  by  the  board  of 
supervisors,  whenever  necessary  for  that  purpose,  as  hereinbefore  prescribed, 
and  there  detained  and  properly  cared  for,  separate  and  apart  from  the  general 
population  of  this  state,  so  long  as  they,  the  said  lepers,  shall  elect  to  remain  in 
the  state  of  California,  or  until  they  shall  have  recovered  from  said  disease,  and 
no  longer.  AU  of  such  persons  as  shall  be  found  to  be  free  from  said  disease 
shall  be  allowed  to  depart  and  go  at  their  will,  without  unnecessary  detention 
or  delay,  and  shall  be  entitled  to  receive  a  certificate  of  the  fact  of  their 
freedom  from  said  disease  from  said  commissioner. 

[Fees  of  commissioner.]  For  his  services  in  making  such  examination  and 
inspection  the  commissioner  of  immigration  shall  demand  and  collect  from  the 
master,  owner,  or  consignee  of  such  vessel,  the  sum  of  seventy  cents  in  United 
States  gold  or  silver  coin,  for  each  and  every  person  so  examined  or  inspected, 
which  sum,  except  four  thousand  dollars  a  year  and  expenses  of  office,  shall 
when  required  for  such  purpose,  be  paid  by  the  commissioner  into  the  state 
treasury,  to  be  used  in  the  maintenance,  when  necessary,  of  such  lazarettos  or 
lepers'  quarters  as  shall  be  constructed  under  this  law. 

[Penalty  for  failure  by  master  or  owner.]  Any  master,  owner,  or  consignee 
of  any  vessel  arriving  at  any  port  of  this  state  who  shall  fail  or  refuse  to  per- 
form, or  [to]  permit  the  performance  of,  any  of  the  acts  or  things  required  by 
this  chapter,  or  to  take  and  occupy  with  his  vessel  the  berth  of  [or]  anchorage 
assigned  for  the  same  by  the  commissioner,  pending  the  examination  and  inspec- 
tion herein  provided  for,  or  who  shall  permit  or  allow  any  person  arriving  in 
such  vessel  to  depart  therefrom,  and  to  communicate,  mingle,  or  associate  with 
the  population  of  this  state  or  any  part  thereof,  until  after  such  examination 
and  inspection  by  the  commissioner  is  had,  shall,  for  every  such  act  or  omission, 
forfeit  to  the  commissioner  of  immigration  the  sum  of  one  thousand  dollars  in 
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United  States  gold  coin,  to  be  sued  for  and  recovered  by  suit  in  any  court  of 
competent  jurisdiction,  and  to  be  applied  in  like  manner  with  the  fees.  And 
any  master,  owner,  or  consignee  of  any  such  vessel  so  arriving,  who  shall  refuse 
or  neglect  to  pay  or  [to]  cause  to  be  paid  to  said  commissioner  the  fee  of 
seventy  cents  for  the  examination  and  inspection  of  each  and  every  person 
so  arriving  in  such  vessel,  shall  forfeit  to  said  commissioner,  for  each  case,  the 
sum  of  five  hundred  dollars  in  United  States  gold  coin,  to  be  recovered  and 
applied  as  above.  And  the  commissioner  shall  have  a  lien  upon  the  vessel,  and 
the  same  shall  be  sold  to  pay  any  judgment  recovered  under  this  act.  The 
commissioner  shall  have  the  power  to  call  in  the  aid  of  the  sheriff  and  all  police 
authorities  to  assist  in  enforcing  this  law. 

[Deputies.]  And  he  may  appoint  one  or  more  deputies  under  him,  who  shall 
be  invested  with  all  the  powers  of  the  commissioner  and  may  discharge  his 
official  duties  when  required  by  him. 

[Commissioner's  report.]     The  commissioner  of  immigration  must  prepare 

and  transmit  to  the  secretary  of  state  quarterly  statements,  certified  under  his 

hand  and  seal,  showing  the  name,  age,  sex,  birthplace  and  present  residence  of 

every  leper,  or  person  affected  with  leprosy  or  elephantiasis,  examined  or 

inspected  by  him,  as  well  as  any  other  information  or  fact  touching  the 

character  and  prevalence  of  said  disease  within  his  knowledge. 

History:  Enacted  March  12,  1872,  founded  upon  9  4  Act  May  3, 
1852,  Stats.  1852,  pp.  79-80;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  41;  re-enacted  and  amended  March  25,  1876,  Code  Amdts. 
1876-6,  p.  54. 

DISPOSITION  OF  MONEY.  time    moneys    collected    by    him,    after    de- 

ducting salary,  was  one  of  duties  of  com- 

1.  Commissioner  not  entitled  to.  missioner,  and  conversion   of  such  moneys 

2.  Intent  of  legislature.  by   him   was   breach  of   his   official   bond. — 

3.  Liability  of  commissioner.  Pe°J>le  v-  Van  NeM-  ™  Citf-  84.  87,  12  Am. 
.    «                 .,  .   x      xiA                    i™            st-  Rep.  134,  21  Pac.  554. 

4.  Moneys  paid  into  state  treasury,  when. 

5, 6.  Payment  of  money  collected.  *■  r  "°»e*»  »»"  '»to  •«"<«  *"""ry11wfre- 

'  ^  *  prior  to  act  of  1883,  providing:  that  all  fees 

As  to  commissioners'  fees,  see,  post,  8  2969.  collected  must  be  deposited  in  state  treas- 
1*  Commissioner  not  entitled  to.  —  Com-  ury,  and  salary  and  expenses  of  commis- 
mlssioner  Is  not  authorized  to  retain  sioner  afterwards  audited  and  paid  there- 
moneys  collected  in  excess  of  his  salary  and  from,  to  be  applied  to  support  of  lepers' 
office  expenses,  If  proper  authority  fail  to  quarters,  and  were  subject  to  no  claim  of 
provide  any  suitable  lepers'  quarters.  In  commissioner  for  salary  or  office  expense*, 
collecting:  money,  he  assumes  to  act  as  it  being:  presumed  that  he,  as  authorized, 
state  officer,  and  as  between  himself  and  retained  his  salary  and  expenses.— Forrester 
state  Is  bound  by  that  assumption.— People  v  Dunn,  65  Cal.  562,  563,  4  Pac.  574. 
ex  rel.  Dunn  v.  Bunker,  70  Cal.  212,  215,  11 
Pac.  70S.  See»  als°.  post,  |  2965,  note  par.  1. 

2,     Intent  of  legislature  expressed  in  this  5.     Payment    of    money    collected    under 

section   was   that  commissioner  should   pay  statute  of  this  state  into  state  treasury  can 

into  state  treasury  all  fees  and  money  re-  not  be  evaded  on  ground  that  statute  is  in 

ceived    less    four    thousand    dollars    a    year  conflict  with   constitution   of  United   States 

and   office   expenses,   which  should   be   used  and  collection  unauthorized.— People  ex  rel. 

by  state  for  maintenance  of  lepers'  quar-  Dunn  v  Bunker,  70  Cal.  212.  215,  11  Pac.  703. 
ters,  when  required  for  that  purpose,  and  in 

absence   of  any   law  requiring:   him   to   pay  6.     Commissioner    ctfn    not    retain    money 

fees  over  monthly  or  at  other  stated  times,  collected  because  person  from  whom  it  was 

he  could  be  compelled  to  do  so  at  reasonable  collected  has  commenced  an  action  against 

periods   during:   his   incumbency   in   office. —  him   to  recover  it.     Having:  collected  it,  he 

People   ex  rel.   Dunn   v.   Van   Ness,   76   Cal.  should    have    let    It    take    regular    course, 

121,   124,  18  Pac.  139.  namely,  payment  Into  state  treasury. — Peo- 

8.     Liability    of    commlswloner.  —  To    pay  pie  ex  rel.  Dunn  v.  Bunker,  70  Cal.  212,  215, 

over    to    proper    officer    of    state    at   proper  11  Pac.  703. 
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§  2956.  ACTION  ON  BOND.  If  any  person  for  whom  a  bond  has  been 
given  under  this  chapter,  within  the  time  specified  in  such  bond,  becomes 
chargeable  upon  any  city,  town,  or  county  of  this  state,  an  action  may  be 
brought  upon  such  bond  in  the  name  of  the  people  of  this  state,  by  the  district 
attorney  of  the  county.  The  plaintiff  in  the  action  is  entitled  to  recover  upon 
such  bond,  from  time  to  time,  so  much  money,  not  in  the  whole  exceeding  the 
penalty  of  such  bond,  exclusive  of  costs,  as  may  be  sufficient  to  defray  the 
expense  incurred  by  any  such  city,  town,  or  county,  for  the  maintenance  and 
support  of  the  person  for  whom  the  bond  may  have  been  given.  The  amount 
of  such  recovery  may  be  collected  from  the  sale  of  the  real  estate  or  other 
security  mortgaged,  pledged,  or  deposited  therefor,  in  conformity  with  this 

chapter. 

History:  Enacted  March  12,  1872,  founded  upon  (6  Act  May  3, 
1852,  Stats.  1852,  p.  80. 

§  2057.  PENALTY  FOB  NEGLECT  TO  GIVE  BOND.  If  any  person  or 
consignee  neglects  or  refuses  to  give  any  of  the  bonds  required  by  this  chapter 
within  three  days  after  the  landing  of  such  passenger,  or  the  indorsement  of 
the  commissioner,  or  does  not  within  that  time  make  the  commutation  author- 
ized by  section  twenty-nine  hundred  and  fifty-five,  he  is  liable  to  the  state  of 
California  in  the  penal  sum  of  one  thousand  dollars  for  each  passenger  on 
whose  account  such  bond  may  have  been  required,  or  for  whom  such  commuta- 
tion might  have  been  made  under  this  chapter. 

History:    Enacted  March  12,  1872. 

§2958.    COMMUTATION    MONEYS,    WHERE    PLACED.     All  moneys 

received  in  commutation  of  bonds,  and  paid  into  the  state  treasury,  must  be 

placed  to  the  credit  of  the  general  fund. 

History:  Enacted  March  12,  1872,  founded  upon  $9  8,  9  Act  April  18, 
1860,  Stats.  1860,  pp.  214-215;  amended  March  7,  1874,  Code  Amdts. 
1873-4,  p.  132. 

Commutation  of  bond*. — See,  post,   f  2960.  Same— Actions    agalnat    vessels,   etc. — See 

Punishment  for  Importing  forbidden  per.  Kerr's  Cyc.  Code   Civ.   Proc,   2d  e<L,  If  813. 

•one. — See   "Kerr's    Cyc.    Pen.    Code,    2d    ed.,  827»  and  notes. 

II 173,  176. 

§  2859.    FINES  AND  PENALTIES,  LIEN  ON  VESSEL.    For  all  fines  and 

penalties  imposed  by  this  chapter  upon  any  master  or  commander,  owner  or 

consignee,  for  any  omission,  neglect,  or  refusal  to  perform  any  act  or  duty 

required  by  this  chapter,  such  vessel  is  liable ;  and  the  amount  of  such  fines  or 

penalties  are  [is]  a  lien  upon  such  vessel,  and  have  priority  over  all  other  liens, 

except  those  for  seamen's  wages,  bottomry  bonds,  and  respondentia.    Such 

penalties  and  fines  may  be  sued  for  and  recovered  in  a  civil  action,  with  costs 

of  suit,  by  the  commissioner,  or  by  his  authorized  attorney,  in  the  name  of  the 

people  of  the  state  of  California,  in  any  court  having  cognizance  thereof,  and 

when  recovered  must,  after  deducting  the  expenses,  be  paid  into  the  state 

treasury. 

History:     Enacted  March  12,  1872. 
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§  2960.  OTHER  COMMUTATIONS.  The  commissioner  may  compound  or 
commute, -for  any  of  the  penalties  or  fines,  upon  such  terms  as  he  thinks  proper, 
and  at  the  end  of  every  month  report  to  the  controller  of  state  the  reasons  and 
causes  of  such  compounding  or  commutation.  He  may  also  compound  or  com- 
mute, with  the  owner  or  consignee  of  any  vessel,  for  any  bond  required  to  be 
given  by  such  owner  or  consignee  for  such  passengers  as  have  been  paupers  in 
any  other  country,  or  who,  from  their  condition  at  the  time  of  their  arrival 
in  this  state,  or  from  sickness  or  disease  at  the  time  of  their  leaving  the  port  of 
departure,  are  a  public  charge,  or  likely  soon  to  become  so ;  such  commutation 
to  be  fixed  by  the  commissioner  at  such  sum  as  he  may  deem  sufficient  to  defray 
the  necessary  expenses  of  such  persons  during  the  continuance  of  their  then 
sick,  disabled,  or  infirm  state. 

History:    Enacted  March  12,  1872. 

§  2961.    COMMUTATION  MONET,  PAYMENT  INTO  STATE  TREASURY. 

The  commissioner  receiving  any  commutation  money,  or  any  moneys  from  fines 

or  penalties,  under  this  chapter,  must  account  for  and  pay  the  same,  less  twenty 

per  cent,  which  he  may  retain  as  his  compensation,  on  the  first  Tuesday  of 

every  month,  to  the  treasurer  of  state,  in  the  same  manner  in  which  county 

treasurers  account.    He  must  specify  in  his  account  the  names  of  the  parties 

paying  each  sum  of  money,  the  date  of  such  payment,  for  what  paid,  or  the 

name  of  the  vessel  and  the  number  of  passengers  on  account  of  whom  it  was 

paid,  or  annex  thereto  an  affidavit  of  its  correctness.    The  commissioner  must 

also  furnish  to  the  parties  paying  any  commutation  money,  or  any  money  from 

other  sources,  receipts  in  duplicate,  specifying  the  amount  paid,  the  name  of 

the  vessel,  and  the  number  of  passengers  on  account  of  whom  or  for  what  it 

was  paid. 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  41. 

§  2962.  CERTAIN  VESSELS  EXEMPTED.  Masters  of  vessels  arriving  at 
any  of  the  ports  of  this  state  from  any  port  in  this  state,  or  from  Oregon,  or 
Washington  territory  [state]  are  exempt  from  making  the  statement  required 
by  this  chapter  when  the  vessels  in  which  they  arrive  have  not  taken  on  board 
at  their  port  of  departure,  or  at  any  intermediate  port,  any  alien  passenger, 
to  be  landed  at  the  port  of  arrival ;  and  masters  of  vessels  arriving  from  Panama 
are  also  exempted  from  the  provisions  of  this  chapter  when  they  have  not 
landed,  or  are  not  about  to  land,  passengers  who  took  their  departure  from 
ports  other  than  the  port  of  New  York ;  and  in  no  case  must  such  master  be 
required  to  report  any  passenger  other  than  way  passengers  taken  on  board 
between  the  port  of  New  York  and  the  port  of  arrival  in  this  state. 

History:    Enacted  March  12,  1872. 

§  2963.    CERTAIN  PERSONS  EXEMPTED.    The  consuls,  ministers,  agents, 

other  public  functionaries  of  any  foreign  government,  arriving  in  this  state 

their  official  capacity,  are  exempt  from  the  provisions  of  this  chapter. 

History:  Enacted  March  12,  1872,  founded  upon  5  18  Act  May  8, 
1852  (Stats.  1862,  p.  83),  as  amended  by  Act  May  2,  1862,  Stats.  1862. 
p.  487. 
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§2964.  POWERS  AND  DUTIES  OF  COMMISSIONERS  OF  IMMIGRA- 
TION. The  commissioner  of  immigration  must  approve  all  bonds  and  admin- 
ister all  oaths  required  in  the  discharge  of  his  duties.  Whenever  it  appears 
that  the  master  or  commander  of  any  vessel  has  not  made  a  full  and  correct 
report,  as  provided  by  this  chapter,  the  commissioner  must  inquire  into  the 
same,  and  for  that  purpose  may  require  the  attendance  of  witnesses  before  him 
in  the  same  manner  as  notaries  public  may  in  civil  cases.  Testimony  so  taken 
may  be  read  as  evidence  on  the  trial  of  any  action  commenced  for  any  penalty 
or  forfeiture  accruing  under  the  provisions  of  this  chapter  in  the  same  manner 
and  with  the  like  effect  as  if  regularly  taken  in  such  action. 

History:  Enacted  March  12,  1872,  founded  upon  §  12  Act  May  3, 
1852  (Stats.  1852,  p.  83),  as  amended  by  Act  April  2,  1863  (Stats. 
1863,  pp.  150-151),  and  §  4  Act  March  18,  1870,  Stats.  1869-70,  p.  331. 

1.     Term    of   ofllee Appointee    of   cover-  senate,  he  can  not  fill  office  by  appointment 

■or  during:  recess  of  senate  holds  office  un-  thereafter. — People    ex    rel.    Wetherbee   v. 

til  governor  and  senate  act  and  fill  office,  and  Cazneau,  20  Cal.  504,  508. 

if    govern  or    fail    to   make    an    appointment  Attendance     of     witness     before     notary 

until  after  adjournment  of  next  session  of  public — See,  ante,  f  794,  subd.  3. 

§  2965.  SAME.  [OATHS  AND  FEES.]  The  commissioner  of  immigration 
must  prepare  all  bonds  required  to  be  given  by  the  owners  or  consignees,  mas- 
ters, captains,  or  commanders  of  vessels,  and  administer  the  oaths  to  the  sure- 
ties upon  such  bonds,  and  for  each  bond  he  may  charge  and  collect  a  fee  of 
three  dollars,  and  for  the  administration  of  each  oath  he  may  charge  one  dol- 
lar; and  if  he  neglects  to  administer  the  oaths  to  such  sureties,  or  to  require 
them  to  justify  on  each  bond,  as  required  herein,  or  if  he  demands  or  receives 
any  other  or  larger  fees,  commissions,  or  compensation  for  services  than  is 
expressly  allowed  in  this  chapter,  he  shall  pay  to  the  state  of  California  the 
penal  sum  of  one  hundred  dollars  for  each  offense. 

History:  Enacted  March  12,  1872,  founded  upon  9  5  Act  May  2,  1862, 
Stats.  1862,  pp.  487-488,  and  §  5  Act  March  18,  1870,  Stats.  1869-70, 
p.  331. 

1.     Payment   to   trea«nrer.  —  Money   col-  Van  Ness,  79  Cal.  84,  89,  12  Am.  St.  Rep.  134, 

lected  by  commissioner  under  color  of  of-  21  Pac.  554. 

flee,  must  be  paid  into  state   treasury  and  A«  to  where  moneys  to  be  pnld  to  rtste 

can  not  be  retained  upon  ground  that  it  was  treasurer. — See,  ante,  I  2965,  note  par.  4. 

collected  without  legal  sanction. — People  v.  Bond  and  sureties. — See,  ante,  |  2954. 

§2966.    EX  OFFICIO  COMMISSIONERS.     In  all  the  ports  of  this  state 

other  than  San  Francisco  the  mayor  or  chief  municipal  officer  at  such  port,  or 

if  there  be  none  such,  then  the  sheriff  of  that  county  is  ex  officio  commissioner 

of  immigration  for  such  port,  and  in  carrying  out  the  provisions  of  this  chapter, 

and  has  all  the  powers  and  is  liable  to  all  the  penalties  provided  herein. 

History:  Enacted  March  12,  1872,  founded  upon  $  5  Act  May  2, 
1862,  Stats.  1862,  p.  487. 

§2967.    DUTIES  OF  DISTRICT  ATTORNEYS.    [Repealed.] 

History:  Enacted  March  12,  1872,  founded  upon  S  7  Act  May  2,  1862; 
Stats.  1862.  p.  488;  repealed  March  30, 1874,  Code  Amdts.  1878-4,  p.  42. 
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§  2968.    OFFICIAL   BOND    OF    COMMISSIONER.    The  commissioner  of 

immigration  for  the  port  of  San  Francisco  must  execute  an  official  bond  in  the 

sum  of  twenty-five  hundred  dollars. 

History:     Enacted  March  12,  1872;   amended  March  25,  1876,  Code 
Amdts.  1875-6,  p.  55. 

Official  bonds  In  general. — See,  ante,  9§  947  et  b*Q* 

§  2969.  LEPROSY  FUND,  DISPOSITION  OF.  All  moneys  received  by  the 
state  controller  from  the  office  of  commissioner  of  immigration  shall  consti- 
tute a  special  fund,  to  be  designated  as  "the  leprosy  fund."  The  commissioner 
of  immigration  is  hereby  authorized  and  required  to  pay  into  the  state  treas- 
ury, monthly,  in  the  same  manner  as  county  treasurer's  account,  all  per  capita 
fees  collected  by  him,  and  moneys  derived  from  fines,  penalties,  and  forfeitures. 
The  state  controller  is  hereby  authorized  and  required  to  audit  the  salary  and 
office  expenses  of  the  commissioner  of  immigration  monthly,  the  same  to  be  paid 
in  the  controller's  warrants  on  said  special  fund;  provided,  however,  that  no 
such  account  of  salary  and  office  expenses  shall  be  audited  in  excess  of  the 
amount  of  "leprosy  funds' '  on  hand,  and  no  liability  shall  accrue  to  the  state 
for  any  deficiency  relating  thereto. 

[Appointment  of  deputy.]  Sec.  2.  The  commissioner  of  immigration  shall 
not  appoint  more  than  one  deputy,  and  the  salary  of  said  deputy  is  hereby 
fixed  at  one  hundred  dollars  per  month;  and  furthermore,  the  governor  is 
hereby  authorized  to  suspend  the  payment  for  said  deputy  whenever  the  em- 
ployment of  the  same  may  be  deemed  in  his  judgment  unnecessary. 

[Term  of  office.]  Sec.  3.  The  commissioner  of  immigration  shall  hold  office 
during  the  governor's  pleasure. 

[Repealing  clause.]  Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  this 
section  are  hereby  repealed. 

History:    Enacted  March  15,  1883,  Stats,  and  Amdts.  1883,  p.  368. 

1.    Compensation  of  deputies,  if  they  are       section. — People  ex  rel.  Dunn  v.  Bunker,  70 
or  shall  be  entitled  to  any,  is  made  by  this      Cal.  212,  215,  11  Pac  703. 
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CHAPTER  II. 

PBESERVATION  OF  PUBLIC  HEALTH. 

.Article  I.    State  board  of  health,  |(  2978-2984. 
II.    Vaccine  agent,  II  2993, 2994. 
m.     Health  and  gnarantine  regulations   for  the  city  and  harbor  of  San  Francisco, 

(I  3004-3035. 
IV.     Health  regulations  for  the  city  of  Sacramento,  $|  3042-3049. 
kV.    Health  and  quarantine  of  other  cities,  towns,  and  harbors,  $|  3059-3064. 


ARTICLE  I. 

STATE  BOARD  OF  HEALTH. 

|  2978.    Who  constitute  the  state  board — Term. 
|  2979.    Powers  and  duties  of  board. 
I  2979a.  Duties  of  coroner  regarding  contagious  diseases. 
§  2980.     To  report  as  to  the  effect  of  intoxicating  liquors. 
§  2981.    Meetings  and  election  of  officers. 
(  2982.    Secretary  of  board — Salary  and  duties. 
|  2983.    Expenses  of,  limited.    [Repealed.] 

f  2984.    Local  boards  of  health  to  enforce  rules  made  by  state  board  of  health.     [Reports  to 
state  board.] 

§2978.  WHO  CONSTITUTE  THE  STATE  BOARD.  TERM.  The  state 
board  of  health  shall  consist  of  seven  duly  licensed  and  practising  physicians 
of  this  state,  appointed  by  the  governor  for  the  term  of  four  years. 

[Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  are  repealed. 

History:  Enacted  March  12,  1872,  founded  upon  9  1  Act  March  18, 
1870,  Stata.  1869-70,  p.  329;  amended  March  20,  1905,  Stats,  and  Amdto. 
1905,  p.  398. 

As  to  doty  of  legislature  to  provide  for,  Number  of  members. — See,  ante,  f  343. 

see   ConsV    1879,  art.   XX.    |  14,   1   Henningr's  Sanitary  districts.— See   2   Henning'B  Gen- 

Oeneral  Laws,  3d  ed.,  p.  cl!.  erai  Laws,  3d  ed.,  p.  2822. 

Appointment  and  term  of  ofllee  of  mem-  Vltlcnltnral  commission^- See  2  Henning's 


bera. — See,  ante,  |  368  subd.  2;  |  869.  General  Laws,  3d  ed.,  p.  8496. 

Attorney   for    state   board    of    bealtb    and 
board    of   bealtb    of    San    Franclseo. — See    2 

Henningr's  General  Laws,  3d  ed.,  p.  2402. 

§  2979.  POWERS  AND  DUTIES  OF  BOARD.  The  state  board  of  health 
shall  examine  into  the  causes  of  communicable  diseases  in  man  and  domestic 
animals  occurring  or  likely  to  occur  in  this  state. 

It  may  quarantine  or  isolate,  inspect  and  disinfect  persons,  animals,  prop- 
erty and  things  of  whatever  nature,  and  houses,  rooms,  places,  cities  or  local- 
ities, whenever  in  the  judgment  of  said  board  or  pending  its  meeting,  whenever 
in  the  judgment  of  its  executive  officer  such  action  shall  be  deemed  necessary 
to  protect  or  preserve  the  public  health ;  and  said  board  may  destroy  or  cause 
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to  be  destroyed,  bedding,  carpets,  household  goods,  furnishings  and  materials, 
clothing  or  animals,  when  in  the  judgment  of  said  board  or  that  of  its  execu- 
tive officer  such  clothing,  furnishings,  bedding,  goods,  materials  or  animals  are 
an  imminent  menace  to  the  public  health. 

It  may  establish  and  maintain  places  of  quarantine  or  isolation. 

It  shall  have  sanitary  control  of  all  public  buildings  or  places  owned,  leased 
or  controlled  by  the  state,  and  no  officer  or  person  having  charge  of  the  erection 
of  any  public  building  owned  or  controlled  by  the  state  shall  proceed  with  the 
construction  thereof  until  the  state  board  of  health  shall,  in  writing,  have 
approved  the  plans  and  specifications  therefor,  in  so  far  as  the  same  may,  in 
any  way,  affect  the  sanitation  thereof.  ' 

It  shall  cause  special  investigation  of  the  sources  of  mortality  and  the  effects 
of  localities,  employments,  conditions  and  circumstances  on  the  public  health, 
the  preparation  and  sale  of  drugs  and  food  and  the  adulteration  thereof. 

It  must  perform  such  duties  as  are  or  may  be  required  by  law  for  the  detec- 
tion and  prevention  of  the  adulteration  of  articles  used  for  food  and  drink,  and 
for  the  punishment  of  persons  guilty  of  violation  of  any  law  providing  against 
such  adulteration. 

It  shall  examine  and  have  power  to  prevent  the  pollution  of  sources  of  public 
domestic  water  and  ice  supply. 

It  shall  have  power  to  prepare  or  purchase  and  distribute  at  cost  antitoxins, 
vaccine  and  other  approved  serums  and  lymphs. 

It  shall  maintain  a  bureau  of  vital  statistics  under  the  supervision  of  its 
executive  officer,  where  shall  be  collected  and  recorded  all  births,  marriages 
and  deaths,  burials  and  cremations  within  the  state.  These  statistics  together 
with  the  number  of  cases  of  communicable  diseases,  and  such  further  compara- 
tive statistics  and  information  as  may  be  deemed  of  value  to  scientists,  the 
medical  profession,  the  general  public  and  aid  in  the  maintenance  of  good 
health  conditions  may  be  published  by  the  board  in  such  manner  and  at  such 
times  as  it  may  deem  proper. 

It  shall  have  power  to  prescribe  and  enforce  regulations  for  the  embalming, 
cremation,  burial,  disinterment  and  transportation  of  the  dead. 

It  shall  have  power  to  prescribe  the  form  of  certificates  of  birth  and  death, 
and  of  permits  for  burial,  disinterment,  cremation  and  transportation  of  the 
dead,  and  provide  measures  for  their  observance ;  and  whenever  the  board,  or 
when  it  is  not  in  session,  its  secretary,  shall  so  order,  no  burial  permit  shall  be 
issued  until  after  the  body  has  been  inspected  by  the  state  board  of  health  or 
some  one  designated  by  it  or  its  secretary  for  the  purpose. 

It  shall  have  power  to  abate  public  nuisances.  It  may  advise  all  local  health 
authorities,  and,  when  in  its  judgment  the  public  health  is  menaced,  it  shall 
control  and  regulate  their  action. 

It  shall  have  general  power  of  inspection,  examination,  quarantine  and  dis- 
infection of  persons,  places  and  things,  within  the  state,  and  for  the  purpose  of 
conducting  the  same  may  appoint  inspectors,  who,  under  the  direction  of  the 
board,  shall  be  vested  with  like  powers ;  provided  that  this  act  shall  in  nowise 
conflict  with  the  national  quarantine  laws. 

Pol.  c— 64  1<X"> 


1 2978A  CONTAGIOUS  DISEASES— DUTIES  OF  CORONER.  [Pt.  Ill,  Tit  VII. 

It  shall  have  power  to  commence  and  maintain  all  proper  and  necessary 
actions  and  proceedings  to  enforce  its  regulations,  to  enjoin  and  abate  nuisances 
dangerous  to  health,  to  compel  the  performance  of  any  act  specifically  enjoined 
upon  any  person,  officer  or  board,  by  any  law  of  this  state  relating  to  the  public 
health,  and  to  protect  and  preserve  the  public  health ;  also  to  defend  all  actions 
and  proceedings  involving  its  powers  and  duties ;  and  in  all  such  actions  and 
proceedings  it  shall  sue  and  be  sued  under  the  name  of  the  state  board  of 
health. 

It  shall  have  power  to  adopt  and  enforce  rules  and  regulations  for  the  execu- 
tion of  its  duties  under  this  section. 

It  shall  at  each  biennial  session  of  the  legislature  make  a  report  with  such 

suggestions  as  to  legislative  action  as  it  deems  proper. 

History:  Enacted  March  12,  1872,  founded  on  9  2  Act  March  18,  1870, 
Stats.  1869-70,  p.  329;  amended  March  20,  1905,  Stats,  and  Amdts.  1905, 
p.  398;  February  22,  1909,  Stats,  and  Amdts.  1909,  p.  49. 

Act  to  authorise  state  board  of  health  to  Hygienic  laboratory  of  the  state  board  •* 

purchase  and  manufacture  diphtheria  antl-  health. — See  2   Henning's  General   Laws,  3d 

toxin.- — See    2    Henning's   General    Laws,    3d  ed.,  p.  3469. 

ed.,  p  2405.  S4ate   analyst.— See    1    Henntn&'s   General 

For  general  laws  relating-  to  atate  board  Laws,  3d  ed.,  p.  21. 

of  health.— See    2    Henning's   General    Laws,  WUM  faUlire  to  perform  dnty  under  laws 


3d  ed.,  pp.  2388-2423.  for  preservation  of  health,  a  misdemeanor.— 

Punishment   for  violation  of  health  laws.       See  Kerr's  Cyc.  Pen.  Code,  3d  ed.,  |  378. 
— See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  377. 

§  2979a.    DUTIES  OF  CORONER  REGARDING  CONTAGIOUS  DISEASES. 

It  is  the  duty  of  each  coroner,  and  of  every  county,  city  and  county,  city  or 
town  health  officer,  knowing  or  having  reason  to  believe,  that  any  case  of  chol- 
era, plague,  yellow  fever,  malaria,  leprosy,  diphtheria,'  scarlet  fever,  smallpox, 
typhus  fever,  typhoid  fever,  paratyphoid  fever,  anthrax,  glanders,  epidemic 
cerebrospinal  meningitis,  tuberculosis,  pneumonia,  dysentery,  erysipelas,  uncin- 
ariasis or  hookworm,  trachoma,  dengue,  tetanus,  measles,  German  measles, 
chickenpox,  whooping  cough,  mumps,  pellagra,  beriberi,  Rocky  Mountain  spot- 
ted (or  tick)  fever,  syphilis,  gonococcus  infection,  rabies,  poliomyelitis,  or  any 
other  contagious  or  infectious  disease  exists,  or  has  recently  existed,  within 
the  city,  county,  city  and  county,  town,  or  township  of  which  he  is  such  officer, 
to  take  such  measures  as  may  be  necessary  to  prevent  the  spread  of  such 
disease,  and  to  report  at  once  in  writing  such  cases  to  the  secretary  of  the  state 
board  of  health  at  Sacramento. 

[Duties  of  physician.]  It  is  also  the  duty  of  every  attending  or  consulting 
physician,  nurse,  or  other  person  having  charge  of  or  caring  for  any  person 
afflicted  with  any  of  said  contagious  diseases,  to  report  at  once  in  writing  to 
the  local  health  officer  the  nature  of  the  disease,  the  name  of  the  person  afflicted 
and  the  place  of  his  or  her  confinement ;  provided,  however,  that  syphilis  and 
gonococcus  infection  shall  be  reported  by  office  number  only ;  provided,  further, 
that  official  records  of  tuberculosis  cases  shall  be  for  official  use  only  and  not 
open  to  private  inspection. 

[Duties  of  state  board  of  health.]  The  state  board  of  health,  or  its  secretary, 
upon  being  informed  of  any  such  contagious  or  infectious  disease,  may  there- 
upon take  such  measures  as  may  be  necessary  to  ascertain  the  nature  of  such 
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disease  and  prevent  the  spread  of  such  contagion,  and  to  that  end,' said  state 

board  of  health,  or  its  secretary,  may,  if  deemed  proper,  take  possession  or 

control  of  the  body  of  any  living  person,  or  the  corpse  of  any  deceased  person, 

and  may  direct  and  take  such  means  as  may  be  deemed  expedient  to  arrest  or 

prevent  the  further  spread  of  such  disease. 

History:  Enactment  approved  March  6,  1901,  Stats,  and  Amdts. 
1900-1,  p.  99;  amended  March  4,  1907,  Stats,  and  Amdts.  1907,  p.  105; 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  161;  March  22,  1911,  Stats,  and 
Amdts.  1911,  p.  40;  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  171.  In 
effect  July  27,  1917. 


INFECTIOUS  DISEASES. 

1.  Adoption  of  measures  for  protection  of 
public  health — Valid  exercise  of  po- 
lice power. 

2,3.  Authority  to  quarantine — In  general. 

4.  Same — Abuse  of  authority. 

5.  Same  —  Judicial    determination    of    in- 

fection unnecessary. 

6.  Same — Reasonable  grounds  must  exist. 

7,8.  Same — Same — Burden  upon  health  au- 
thorities. 

9, 10.  Same — Same — Mere  suspicion  does  not 
warrant  isolation. 

11.  Same — Same — Persons   habitually   com- 

mitting acts  of  prostitution. 

12.  Same — Same — "Reason  to  believe." 

13.  Communicable  disease — Judicial  notice. 

1.  Adoption  of  measures  for  the  protec- 
tion of  the  public  health— Valid  exercise  of 
the  police  power  of  the  state  as  to  which 
the  legislature  is  necessarily  vested  with 
large  discretion  not  only  In  determining 
what  are  contagious  and  infectious  diseases, 
but  also  in  adopting  means  for  preventing 
the  spread  thereof. — Ex  parte  Johnston,  40 
Cal.  App.  242,  180  Pac.  644. 

As  to  police  power  of  state  and  exercise 
thereof,  see,  ante,  f  2949,  note  Parts  II  and 
III. 

2.  Authority  to  quarantine— In  general, — 
The  isolation  of  one  afflicted  with  a  conta- 
gious or  infectious  disease  is  a  reasonable 
and  proper  measure  to  prevent  the  increase 
and  spread  thereof. — Ex  parte  Johnston,  40 
Cal.  App.  242,  180  Pac.  644. 

3.  It  may  not  be  questioned  that  the 
health  authorities  possess  the  power  to 
place  under  quarantine  restrictions  persons 
whom  they  have  reasonable  cause  to  believe 
are  afflicted  with  infectious  or  contagious 
diseases  coming  within  the  definition  set 
forth  In  the  above  section. — In  re  Dillon,  — 
Cal.  App.  — ,  186  Pac.  170,  172;  In  re  Arata, 
—  Cal.  App.  — ,  198  Pac.  814,  816. 

4.  Same— -Abuse  of  authority  delegated.— 

The  fact  that  the  authority  delegated  to 
those  charged  with  the  duty  of  enforcing 
the  law  may,  In  a  given  case,  be  abused,  Is 
no  legal  reason  for  denying  the  power  to 
quarantine  summarily  in  a  case  where 
grounds  therefor  concededly  exist. — Ex 
parte  Johnston,  40  Cal.  App.  242,  180  Pac. 
644. 


8*  Same  Judicial  determination  of  Infec- 
tion unnecessary. — It  is  not  necessary  that  it 
be  first  judicially  established  by  some  pro- 
ceeding in  court  that  a  person  is  afflicted 
with  a  contagious  disease  before  that  person 
can  be  subjected  to  quarantine  regulations. 
— Ex  parte  Johnson,  40  Cal.  App.  242,  ISO 
Pac.  644. 


«.     Same     Reasonable  grounds  must  exist 

supporting  the  belief  that  the  person  la 
afflicted  as  claimed,  before  the  health  au- 
thorities will  be  justified  in  the  use  of  this 
unusual  power  of  imposing  personal  re- 
straint, which  infringes  upon  the  right  of 
liberty  of  the  individual. — In  re  Arata,  — 
Cal.  App.  — ,  198  Pac.  814,  816. 

7.  Same— Same— Borden  upon  health  au- 
thorities to  justify  by  showing  facts  in  sup- 
port of  the  order.  It  might  be  proved,  for 
instance,  that  the  suspected  person  had  been 
exposed  to  contagious  or  infectious  Influ- 
ences; that  some  person  had  contracted  such 
disease  from  him  or  her,  as  the  case  might 
be.  Such  proof  would  furnish  tangible 
ground  for  the  belief  that  the  person  was 
afflicted  as  claimed. — In  re  Arata,  —  Cal. 
App.  — ,  198  Pac.  814,  816. 

8.  Facts  within  the  knowledge  of  the 
health  authorities  furnishing  a  reasonable 
ground  for  belief  alone  will  be  sufficient  to 
justify  their  acting;  and  whether  the  act  of 
the  health  authorities  is  justified  will  de- 
pend upon  the  facts  in  each  individual  case. 
— In  re  Arata,  —  Cal.  App.  — ,  198  Pac.  814, 
816. 

9.  Same  —  Same  —  Mere  suspicion  does 
not  warrant  Isolation.  —  The  fact  that  a 
woman  offers  to  indulge  in  sexual  inter- 
course for  a  consideration  Is  not  sufficient 
to  warrant  a  suspicion  that  she  is  afflicted 
with  a  communicable  disease,  under  above 
section. — Ex  parte  Shepard,  —  Cal.  App.  — / 
195  Pac.  1077. 

10.  "We  wish  here  to  emphasize  the  prop- 
osition, which  is  unanswerable  in  law,  that 
a  mere  suspicion,  unsupported  by  facts  giv- 
ing rise  to  reasonable  or  probable  cause, 
will  afford  no  justification  at  all  for  depriv- 
ing persons  of  their  liberty  and  subjecting 
them  to  virtual  imprisonment  under  a  pur- 
ported order  of  quarantine." — In  re  Arata, 
—  Cal.  App.  — ,  198  Pac.  814,  816. 


11.  Same— -Same— Persons  habitually  com- 
mitting acts  of  prostitution, — that  Is,  acts 
which    are    commonly     understood    to    fall 
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within  the  "commercial  vice/'  definition, — a 
majority  of  them  may  be  afflicted  with  infec- 
tious veneral  disease  as  to  justify  the  health 
department  in  enforcing  the  preliminary 
quarantine  measures  as  here  shown  against 
any  such;  in  other  words,  that,  based  upon 
the  experience  of  the  health  authorities  as 
it  Is  stated  to  be  in  the  return,  it  is  reason- 
ably probable  that  a  person  found  to  be  of 
the  class  mentioned  is  so  infected  with  such 
disease.  "The  presumption  which  this  state- 
ment allows  to  be  made  as  against  the  in- 
dividual in  the  first  instance  has  its  founda- 
tion in  the  fact  that  women  of  ill  fame,  by 
the  very  nature  of  their  occupation,  in- 
dulge In  repeated  and  promiscuous  acts  of 
sexual  intercourse." — In  re  Arata,  —  Cal. 
App.  — ,  198  Pac.  814,  816,  distinguishing  In 


re  Dillon,  —  Cal.  App.  — ,  186  Pac.  170,  which 
Involved  merely  a  violation  of  the  rooming- 
house  ordinance. 

12.     Same—Same     "Reapon  to  believe." — A 

mere  suspicion  does  not  justify  a  "reason 
to  believe"  authorising  the  detention  and 
isolation  of  a  person  as  afflicted  with  a 
communicable  disease  under  above  section. — 
Ex  parte  Shepard,  —  Cal.  App. —  195  Pac 
1077. 

IS.  CommoBlcmblUty  of  dtoe— e  Jooletal 
notice. — The  courts  may  not  take  Judicial 
notice  that  gonococcus  infection  is  non-com- 
municable except  by  actual  contact. — Ex 
parte  Johnston,  40  Cal.  App.  242,  180  Pac. 
644. 


§  2980.    TO  REPORT  AS  TO  THE  EFFECT  OF  INTOXICATING  LIQUORS. 

The  board  must  examine  into  and  report  what,  in  their  best  judgment,  is  the 
effect  of  the  use  of  intoxicating  liquor  as  a  beverage  upon  the  industry,  pros- 
perity, happiness,  health,  and  lives  of  the  citizens  of  the  state ;  also,  what  legis- 
lation, if  any,  is  necessary  in  the  premises. 

History:     Enacted  March  12,  1872,  founded  upon  §3  Act  March  18, 
1870,  Stats.  1869-70,  p.  329. 


See,  post,  |  3381  and  note. 


Report  of  state  board  of  health* — See,  ante. 
II  382,  834. 


§2981.  MEETINGS  AND  ELECTION  OF  OFFICERS.  The  board  must 
meet  at  least  once  in  every  three  months,  at  Sacramento,  unless  otherwise  here- 
after provided  by  law.  Four  members  shall  constitute  a  quorum  for  the  trans- 
action of  any  business.  Special  meetings  may  be  held  upon  the  call  of  the 
president  or  secretary.  Notice  of  all  meetings  must  be  given  by  the  secretary, 
by  mailing  such  notice  to  the  members  of  the  board  at  least  three  days  prior 
to  the  date  of  such  meetings. 

[Secretary.]  The  members  must  elect  from  their  own  number  a  president, 
a  vice-president  and  a  permanent  secretary.  In  the  absence  of  the  secretary, 
or  a  vacancy  in  his  office,  the  vice-president  shall  perform  the  duties  of  and 
exercise  the  powers  of  the  secretary.  The  secretary  shall  be  a  civil  executive 
officer  and  shall  also  be  the  executive  officer  of  the  board.  He  must  devote  his 
entire  time  to  the  duties  of  the  office,  and  his  office  shall  be  kept  at  the  same 
place  where  the  meetings  of  the  state  board  of  health  are  required  by  law  to 
be  held. 

[Expenses.]  The  members  of  the  board  shall  receive  their  actual  and  neces- 
sary traveling  expenses  while  in  the  service  of  the  board.  Such  expenses  shall 
be  paid  out  of  the  general  fund  of  the  state  treasury. 

History:  Enacted  March  12,  1872,  founded  on  §  3  Act  March  18, 
1870,  Stats  1869-70,  p.  329;  amended  March  20,  1909,  Stats,  and  Amdts. 
1909,  p.  546;  amended  May  19,  1913,  Stats,  and  Amdts.  1913,  p.  208. 
In  effect  August  10,  1913. 


§  2082.    SECRETARY  OF  BOARD.    SALARY  AND  DUTIES.    The  secre- 
tary of  the  state  board  of  health  shall  receive  an  annual  salary  of  four  thousand 

five  hundred  dollars  and  necessary  expenses  incurred  in  the  performance  of 
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his  duties.  He  shall  enforce  all  orders  and  regulations  of  the  state  board  of 
health,  and  shall  vigilantly  observe  sanitary  conditions  throughout  the  state, 
and  take  all  necessary  precautions  to  protect  it  in  its  sanitary  relations  with 
other  states  and  countries.  He  shall  keep  an  accurate  record  of  the  proceed- 
ings of  the  state  board  of  health  and  of  his  own  acts,  and  shall  file  a  written 
report  of  the  same  at  each  regular  meeting  of  the  board.  There  shall  be  an 
assistant  to  the  secretary  of  the  state  board  of  health,  who  shall  be  appointed 
by  and  hold  office  at  the  pleasure  of,  and  perform  such  duties  as  shall  be  pre- 
scribed by  said  board. 

The  assistant  to  the  secretary  of  the  state  board  of  health  shall  receive  an 

annual  salary  of  twenty-four  hundred  dollars.    The  salaries  of  the  secretary  and 

assistant  to  the  secretary  shall  be  paid  out  of 'the  general  fund  at  the  times  and 

in  the  manner  in  which  state  officers  are  paid. 

History:  Enacted  March  12,  1872,  founded  upon  (4  Act  March  18, 
1870,  State,  and  Amdts.  1869-70,  p.  329;  amended  March  20,  1905, 
Stats,  and  Amdts.  1905,  p.  399;  March  20,  1909,  Stats,  and  Amdts. 
1909,  p.  546;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1260;  May  19, 
1915,  Stats,  and  Amdts.  1915,  p.  574.    In  effect  August  8,  1915. 

§2983.    EXPENSES  OF,  LIMITED.    [Repealed!] 

History:  Enacted  March  12,  1872,  founded  upon  9  5  Act  March  18, 
1870,  State.  1869*70,  p.  830;  repealed  March  20,  1905,  State,  and  AmctaU. 
1905,  p.  399.  ^ 

§  2984.  LOCAL  BOARDS  OF  HEALTH  TO  ENFORCE  RULES  MADE  B7 
STATE  BOARD  OF  HEALTH.  [REPORTS  TO  STATE  BOARD.]  It  shall  be 
the  duty  of  the  health  officer  of  each  municipality  and  incorporated  town  within 
this  state  to  enforce  within  such  municipality  and  incorporated  town  all  orders, 
rules,  and  regulations  concerning  health  and  quarantine  and  the  registration, 
certification,  and  reporting  of  births,  marriages  and  deaths  as  prescribed  or 
directed  by  the  state  board  of  health,  and  it  shall  be  the  duty  of  such  health 
officer  to  report  in  writing  to  the  state  board  of  health  at  such  times  as  said 
board  shall  require,  all  infectious,  contagious  and  communicable  diseases  in 
man  or  beast  which  shall  come  to  his  knowledge,  upon  blanks  furnished  by  the 
state  board  of  health.  Said  health  officer,  in  cases  of  local  epidemic  of  disease 
shall  report  to  the  state  board  of  health  all  facts  concerning  the  disease  and  the 
measures  taken  to  prevent  or  abate  its  spread,  infection,  or  contagion. 

[Registration  of  deaths,  enforcement  of  act  for.]  Every  such  health  officer 
shall  strictly  observe  and  enforce  within  such  municipality  or  incorporated 
town  the  provisions  of  "An  act  for  the  registration  of  deaths,  the  issuance  and 
registration  of  burial  and  disinterment  permits  and  the  establishment  of  regis- 
tration districts  in  counties,  cities  and  counties,  cities  and  incorporated  towns, 
under  the  superintendence  of  the  state  bureau  of  vital  statistics  and  prescrib- 
ing the  powers  and  duties  of  registrars,  coroners,  physicians,  undertakers,  sex- 
tons and  other  persons  in  relation  to  such  registration  and  fixing  penalties  for 
the  violation  of  this  act,"  approved  March  18,  1905,  and  also  the  provisions  of 
chapter  three  of  title  seven  of  part  three  (sections  three  thousand  seventy-four 
to  three  thousand  eighty-four)  of  the  Political  Code  of  the  state  of  California 
relating  to  the  registration,  certification  and  reporting  of  marriages,  births,  and 
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deaths,  and  shall  promptly  report  to  the  state  board  of  health  all  violations  of 
the  state  health  laws  and  of  the  law  relating  to  the  registration,  certification 
and  reporting  of  marriages,  births  and  deaths  which  shall  come  to  his  knowl- 
edge. 

.  History:  Enactment  approved  March  7,  1905,  Stats,  and  Amdts. 
1905,  p.  84;  amended  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  74, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  162;  April  24f  1917,  Stats,  and 
Amdts.  1917,  p.  172.    In  effect  July  27,  1917. 


\ 


Act  to  provide  for  proper  sanitary  condi- 
tions of  factories  and  workshops  and  the 
preservation   of   the   health   of  employees. — 

See    1    Henning's   General    Laws,    3d    ed.,    p. 
1516. 

Cable    air    space    In    lod«-tnr-boii»es,— See 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  401a. 


Regulation  of  plumbing;  and  drainage  of 
buildings    and    registration    of    plumbers.— 

See    2   Henning's   General   Laws,    3d   ed.,  p. 

2277. 

Violating  orders  of  state  board  of  health, 
a  misdemeanor. — See  Kerr's  Cyc.  Pen  Code, 
2d  ed.,  S  377a. 


ARTICLE  II. 


VACCINE  AGENT. 


$  2993.  Agent  to  obtain  genuine  vaccine  matter. 
%  2994.  Compensation  and  duty  of. 


§2993.    AGENT  TO  OBTAIN  GENUINE  VACCINE  MATTER.  The  vaccine 

agent  must  obtain  a  supply  of  the  genuine  vaccine  matter,  and  preserve  the 

same  for  the  use  and  benefit  of  the  citizens  of  this  state. 

History:     Enacted  March  12,  1872,  founded  upon  §  1  Act  March  27, 
1852,  Stats.  1852,  p.  138. 


VACCINATION. 

J.  Compulsory  vaccination. 
2.  Same — Of  school  children. 

1.  Compulsory  vaccination. — Statute  pro- 
viding that  board  of  health  of  city  or  town 
if,  In  its  opinion,  it  is  necessary  for  the 
public  health  or  safety,  shall  require  and 
enforce  vaccination  and  revaccination  of  all 
inhabitants  thereof  and  shall  provide  them 
with  means  of  free  vaccination,  attaching 
penalty  to  whoever  refuses  to  comply,  is 
not  unreasonable,  arbitrary,  or  oppressive 
or  hostile  to  inherent  right  of  every  free- 
man to  care  for  his  own  body  and  health 
in  such  way  as  to  him  seems  best,  nor  in 
conflict  with  federal  constitution.  The  act 
and  enforcement  thereof  are  proper  police 
regulations  when  danger  from  smallpox  is 
reasonably  apprehended. — Jacobson  v.  Com- 


monwealth  of  Massachusetts,   197  U.  S.  11, 
49  L.  ed.  643,  26  Sup.  Ct  Rep.  S58. 

Right  to  compel  vaccination. — See  notes 
47  Am.  St.  Rep.  546;  25  L.  R.  A.  152;  26 
L.    R.    A.    728. 

Eflpeclal  power*  and  liabilities  of  ntnnlel- 
palltlca  In  time  of  epidemlca. — See  note.  26 
L.  R.  A.  727. 

2.  Same  —  Of  school  children.  —  Compul- 
sory vaccination  of  school  children  is  with- 
in scope  of  police  regulation,  its  object 
being  to  secure  and  maintain  health  and 
prosperity  of  state  and  prevent  dissemina- 
tion of  what  is  highly  contagious  and  much 
dreaded  disease. — Abeel  v.  Clark,  84  CaL 
226,  230,  24  Pac.  383;  French  v.  Davidson, 
143  Cal.  658,  661,  77  Pac.  663. 

Vaccination  act  repealed.  —  See  Kerr's 
Supplement  to  Cyc.  Codes,  1921,  General 
Laws,  Part. 


§  2994.  COMPENSATION  AND  DUTY  OF.  Such  agent  must  furnish  gen- 
uine  vaccine  matter,  approved  by  the  state  board  of  health,  to  any  regular  prac- 
tising physician  in  good  standing  in  his  profession  in  this  state.  He  may  charge 
and  receive  for  every  parcel  of  vaccine  matter  furnished  the  sum  of  five  dollars, 
which  is  in  full  compensation  for  his  services  and  expenses. 

History:     Enacted  March  12,  1872,  founded  upon  $2  Act  March  27, 
1852,  Stats.  1852,  p.  138. 
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ARTICLE  in. 


HEALTH  AND  QUARANTINE  REGULATIONS  FOR  THE  CITY  AND  HARBOR  OP 

SAN  FRANCISCO. 


f  3004.     Quarantine  grounds,  location  of.  §  3021. 

t  3005.     Board  of  health  of  San  Francisco.    •      $  3022. 

8  3006.     Mayor  ex-officio  president— Time  of      §3022$. 
meeting.  §  3023. 

£  3007.     Health  officer— His  election. 

$  3008.     Power  of  health  officer.  §  3024. 

§  3009.     Appointment  of  certain  officers  and 

employees.  1 3025. 

8  3010.     Salaries  of  officers  and  employees. 

$3011.     Expenses  of  health  officer.  £  3026. 

$  3012.     General  powers  of  board  of  health.  {(  3027. 

$  3013.     Shipmasters  to   report  infected  ves- 
sels. §  3028. 

§  3014.    Passengers   and    freight   not   to   be 

landed  without  permit.  §  3029. 

§  3015.     Duties  of  pilots.  §  3030. 

§  3016.     Neglect  of  masters  to  comply  with      f  3031. 
health  regulations,  penalty. 

S  3017.    Vessels  from  infected  ports  subject      §  3032. 
to  quarantine.  §  3033. 

§  3018.    Examination  and  inspection  of  ves- 
sels. $  3034. 

§  3019.    Passengers  not  to  be  landed  without      §  3035. 
permit. 

§  3020.     Fees  of  health  quarantine  officer. 


Compulsory  vaccination. 

Hospitals  to  be  provided. 

Home  for  inebriates. 

Records  of  births,  deaths,  and  inter- 
ments. 

Returns  of  births,  deaths,  etc.,  of 
children. 

No  bodies  to  be  buried  without  per- 
mit. 

Return  of  interments  to  be  made. 

Bodies  not  to  be  removed  without 
permit. 

Nuisances  on  premises  of  non-resi- 
dents— Abatement. 

Health  officer  to  keep  fee-book. 

Bond  of  health  officer. 

Officers  empowered  to  administer 
oaths. 

Actions,  in  whose  name  maintained. 

Vacation  of  infected  and  dangerous 
houses. 

Report  as  to  infectious  diseases. 

Board  of  health  to  have  charge  of 
cemetery. 


§3004.  QUARANTINE  GROUNDS,  LOCATION  OF.  The  quarantine 
grounds  of  the  bay  and  harbor  of  San  Francisco  are  at  the  anchorage  of 
Sausalito. 

History:    Enacted  March  12,  1872,  founded  upon  §  1  Act  April  4,  1870, 
Stats.  1869-70,  p.  716. 

QUARANTINE  GROUNDS. 

1,  2.  Charter  of  San  Francisco — Effect  of. 
3.  State  officers — Members  of  board  on. 

Act  to  prevent  Introduction  of  contagions 
or  Infection*  diseases  Into  the  state  of  Cali- 
fornia.— See  2  Henning's  General  Laws,  3d 
ed.,    pp.    2388-2423. 

Aa  to  quarantine  against  contagiosa  dis- 
eases,  or   against   persona  Infected   with. — 

See,  ante,  S  2979a  and  note. 

Contagions     disease     In     animals.  —  See 

Kerr's  Cyc.  Pen.  Code,  2d  ed.f  9  402d. 

Laws  relating  to  quarantine  of  animals. 

— See  2  Henning's  General  Laws,  3d  ed.,  p. 
2668. 

Municipal  regulations  of  quarantine  and 
health  laws. — See  note,  47  Am.  St.  Rep.  540. 

Quarantine  and  Inspection  of  animals  by 
state. — See  notes,  93  Am.  St.  Rep.  77;  97  Am. 
St.  Rep.  242. 

State  laws  of  quarantine  and  health  regu- 
lations^—See  note,  47  Am.  St.  Rep.  536. 


1.  Charter   of   San    Francisco— Effect   of. 

— Board  of  health,  created  by  charter  of 
San  Francisco,  is  not  void  body  by  reason 
of  conflict  between  charter  and  this  sec- 
tion. If  code  sections  are  Inconsistent  with 
charter,  charter  prevails. — People  ex  rel. 
Lawlor  v.  Williamson,  135  Cal.  415,  419,  67 
Pac.  504. 

2.  Whether  board  of  health,  created  un- 
der this  section,  still  exists  since  new  char- 
ter of  San  Francisco  went  into  effect,  and 
if  so,  what  powers  and  functions  are  left 
to  it,  not  decided. — People  ex  rel.  Lawlor 
v.  Williamson,  135  Cal.  415,  419,  67  Pac. 
504. 

3.  State  officers— Members  of  the  board, 

created  by  this  section,  are  state  officers. — 
People  ex  rel.  Davidson  v.  Perry,  79  Cal. 
105,  110,  21  Pac.  423;  Ex  parte  Keeney,  84 
Cal.  304.  24  Pac.  34;  People  ex  rel.  Lawlor 
v.  Williamson.  135  Cal.  416,  416,  67  Pac. 
406. 

As  to  board  of  health  of  San  Francisco, 

see,  post,  ft  3005  and  note. 
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§3006.    BOARD  OF  HEALTH  OF  SAN  FRANCISCO.    The  board  of  health 

of  the  city  and  county  of  San  Francisco  consists  of  the  mayor  of  the  city  and 

county,  and  four  physicians  in  good  standing  residing  in  the  city  and  county 

of  San  Francisco,  appointed  by  the  governor  and  holding  their  offices  for  the 

term  of  five  years. 

History:    Enacted  March  12,  1872,  founded  upon  §  2  Act  April  4,  1870, 
Stats.  1869-70,  p.  716. 


BOABD  OF  HEALTH— SAN  FRANCISCO. 

1.  Qualification — Failure  to  file  oath. 

2.  Term  of  office — "Five  yean"  is  unconsti- 

tutional. 

As  to  member*  of  board  belnff  state  of- 
ficer*, see,  ante,  S  3004,  note  par.  8. 

1.     Qualification— Failure  to   file  oatk   in 

county    clerk's   office,   as   well    as    in    office 
of  secretary   of   state,    is   not   such   failure 


to   qualify   as   will   render   office    vacant — 
People   ex   rel.   Davidson  v.   Perry,   79  Gal. 

105,  111,  21  Pac.  423. 

2.  Term  of  ofllcc  *Frrc  ream"  la  ■■- 
eonatltntloaal  and  leaves  office  held  at  the 
pleasure  of  appointing;  power,  but  this  does 
not  affect  validity  of  balance  of  section. — 
People   ex   rel.   Davidson   v.   Perry,   79   Cal. 

106,  111,    21    Pac.    423;    Ex    parte    Keener, 
84  Pac.  804,  307,  24  Pac.  34. 


§  3006.    MAYOR  EX-OFFICIO  PRESIDENT.    TIME  OF  MEETING.    The 

mayor  is  ex-officio  president  of  the  board.  The  board  must  meet  monthly,  and 
at  such  other  times  as  the  president  may  direct.  In  the  absence  of  the  presi- 
dent the  board  may  elect  a  chairman,  who  is  clothed  with  the  same  powers  as 
the  president. 

History:    Enacted  March  12, 1872,  founded  upon  §  3  Act  April  4,  1870, 
Stats.  1869-70,  p.  716. 

§  3007.    HEALTH  OFFICES.    HIS  ELECTION.    The  health  officer  for  the 

city  and  county  and  port  of  San  Francisco  is  elected  by  the  board  of  health,  and 

holds  office  at  its  pleasure.    He  must  be  a  graduate  of  some  medical  college, 

in  good  standing,  and  must  reside  within  the  city  limits  of  San  Francisco. 

History:    Enacted  March  12,  1872,  founded  upon  §  4  Act  April  4, 1870, 
Stats.  1869-70,  p.  716. 


§  3008.  POWEB  OF  HEALTH  OFFICES.  The  health  officer  is  the  execu- 
tive officer  of  the  health  department,  and  he  may,  in  his  discretion,  cause  the 
removal  to  a  hospital  of  any  and  all  persons,  within  the  limits  of  the  city  and 
county  of  San  Francisco,  infected  with  variola. 

History:  Enacted  March  12,  1872,  founded  upon  8  5  Act  April  4, 1870, 
Stats.  1869-70,  p.  717;  amended  March  9,  1878,  Code  Amdts.  1877-8, 
p.  62. 

§3000.    APPOINTMENT  OF  CERTAIN  OFFICERS  AND  EMPLOYEES. 

The  board  of  health  must  appoint  a  quarantine  officer,  who  shall  be  a  physiciaD 
in  good  standing,  a  secretary,  one  assistant  secretary,  six  health  inspectors, 
one  market  inspector,  and  one  messenger,  whose  duties  must  be  fixed  by  the 
board  of  health.  They  must  also  appoint  one  superintendent  physician,  one 
resident  physician,  one  steward,  one  matron,  one  apothecary,  two  visiting  physi- 
cians, two  visiting  surgeons,  as  officers  of  the  city  and  county  hospital  in  and 
for  the  city  and  county  of  San  Francisco,  one  each  of  said  visiting  physicians 
and  surgeons  to  be  nominated  by  the  faculty  of  the  medical  department  of  the 
University  of  California,  and  one  each  of  said  visiting  physicians  and  surgeons 
to  be  nominated  by  the  Medical  College  of  the  Pacific.    Said  board  may  also 
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appoint  one  engineer  for  the  city  and  county  hospital.  They  may  also  appoint 
one  superintendent,  one  resident  physician,  one  matron,  and  such  other  em- 
ployees as  are  now  authorized  by  law  to  be  employed  in  and  for  the  almshouse 
of  said  city  and  county.  They  shall  also  have  power  to  appoint  and  prescribe 
the  duties  of  one  city  physician  and  one  assistant  city  physician,  who  shall  be 
designated  as  police  surgeons,  and  whose  duty  it  shall  be  to  make  all  autopsies 
required  of  them  by  the  coroner  of  said  city  and  county.  And  said  board  is 
also  empowered  to  appoint  such  employees  and  such  medical  attendants  as 
they  may  deem  necessary  in  the  health  department,  and  in  all  the  various  insti- 
tutions which  are  by  law  placed  under  their  supervision ;  and  the  compensation 
of  such  employees  and  medical  attendants  shall  be  fixed  by  the  board  of  health. 
The  appointing  power  aforesaid  is  vested  solely  in  said  board  of  health,  and 
said  board  shall  have  power  to  prescribe  the  duties  of  said  appointees,  and  shall 
not  remove  the  same  without  just  cause.  The  heads  of  departments  appointed 
by  the  board  of  health,  to  wit,  the  health  officer,  resident  physician  of  city  and 
county  hospital,  and  superintendent  of  almshouse,  shall  not  be  removed  except 
by  concurrence  of  four  members  of  said  board  of  health. 

History:  Enacted  March  12,  1872,  founded  upon  §  6  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;  amended  March  23,  30,  1874,  Code  Amdts. 
1873-4,  pp.  132,  135;  March  9,  1878,  Code  Amdts.  1877-8,  p.  53. 

1.     Inspector*  are  ofllcera. — Inspectors  ap-  titled   to   notice   and   an   opportunity   to   be 

pointed  under  this  section  are  officers  and  heard  before  they  can  be  leg-ally  removed, 

not  mere  employees  of  board.     The  provi-  — Patton  v.   Board  of  Health,   127   Cal.   388, 

sion  prohibiting*  removal  without  just  cause  892,  899,  78  Am.  St  Rep.  68,  59  Pac.  702. 
is.  not  unconstitutional,  and    they  are   en- 

§3010.  SALARIES  OF  OFFICERS  AND  EMPLOYEES.  The  following 
annual  salaries  are  hereby  allowed  to  the  officers  of  the  health  department,  and 
such  other  officers  and  employees  as  are  mentioned  in  the  preceding  section, 
viz.:  Health  officer,  three  thousand  dollars;  quarantine  officer,  eighteen  hun- 
dred dollars ;  secretary,  twenty-one  hundred  dollars ;  assistant  secretary,  twelve 
hundred  dollars ;  health  inspectors,  twelve  hundred  dollars  each ;  market  inspec- 
tor, twelve  hundred  dollars;  messenger,  nine  hundred  dollars;  city  physician, 
eighteen  hundred  dollars ;  assistant  city  physician,  twelve  hundred  dollars ;  all 
of  said  salaries,  together  with  the  salaries  of  such  other  employees  of  the  health 
department  as  may  be  appointed  by  the  board  of  health,  must  be  paid  in  equal 
monthly  instalments  out  of  the  general  fund  of  the  city  and  county  of  San 
Francisco,  in  the  same  manner  as  the  salaries  of  the  other  officers  of  said  city 
and  county  are  paid.  There  shall  be  paid  to  the  officers  and  employees  of  the 
city  and  county  hospital  and  almshouse  the  following  annual  salaries,  viz.: 
Superintendent  physician,  twenty-four  hundred  dollars;  resident  physician, 
fifteen  hundred  dollars;  steward,  fifteen  hundred  dollars;  matron,  seven  hun- 
dred and  twenty  dollars;  one  apothecary,  twelve  hundred  dollars;  visiting 
physicians  and  surgeons,  twelve  hundred  dollars  each;  engineer,  twelve  hun- 
dred dollars;  superintendent  of  almshouse,  twenty-four  hundred  dollars;  resi- 
dent physician  of  almshouse,  fifteen  hundred  dollars;  matron  of  almshouse, 
seven  hundred  and  twenty  dollars;  and  all  other  medical  attendants  and  em- 
ployees of  said  institutions  are  to  be  paid  such  sums  as  may  be  authorized  by 
law,  and  as  provided  in  the  preceding  section ;  all  to  be  paid  in  equal  monthly 
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instalments  out  of  the  hospital  and  almshouse  fund  of  said  city  and  county  of 
San  Francisco ;  and  the  auditor  of  said  city  and  county  is  hereby  directed  to 
audit  the  said  demands,  payable  out  of  the  funds  aforesaid,  upon  the  approval 
of  the  same  by  the  said  board  of  health,  and  also  to  audit  all  demands  for  sal- 
aries of  medical  attendants  and  employees  appointed  by  the  board  of  health  in 
accordance  with  this  chapter,  for  the  amounts  authorized  to  be  paid,  when  the 
same  shall  have  been  approved  by  said  board ;  and  the  treasurer  of  said  city  and 
county  must  pay  said  demands  out  of  said  funds.  The  clerk  of  the  mayor  of 
the  city  and  county  of  San  Francisco  shall  not  receive  any  compensation  as 
clerk  of  the  board  of  health. 

History:  Enacted  March  12, 1872,  founded  upon  8  7  Act  April  4,  1870, 
Stats.  1869-70,  p.  717;  amended  March  23,  30,  1874,  Code  Amdts.  1873-4, 
p.  133;  March  9,  1878,  Code  Amdts.  1877-8,  p.  63. 

§  3011.  EXPENSES  OF  HEALTH  OFFICER.  The  health  officer,  in  addi- 
tion to  his  salary,  receives  such  sums  for  the  necessary  expenses  of  his  office  as 
the  board  of  health  may  direct,  and  the  auditor  must  audit  and  the  treasurer 
pay  such  sums  out  of  the  general  fund.  The  board  of  supervisors  must  provide 
proper  offices  for  the  health  department. 

History:  Enacted  March  12,  1872,  founded  upon  S  8  Act  April  4, 1870, 
Stats.  1869-70,  p.  717. 

§  3012.  GENERAL  POWEBS  OF  BOARD  OF  HEALTH.  The  board  of 
health  have  general  supervision  of  all  matters  appertaining  to  the  sanitary 
condition  of  the  city  and  county,  including  the  city  and  county  hospital,  the 
county  jail,  almshouse,  industrial  school,  and  all  public  health  institutions  pro- 
vided by  the  city  and  county  of  San  Francisco;  and  may  adopt  such  orders 
and  regulations,  and  appoint  or  discharge  such  medical  attendants  and  em- 
ployees, as  to  them  seems  best  to  promote  the  public  welfare ;  and  may  appoint 
as  many  health  inspectors  as  they  deem  necessary  in  time  of  epidemics. 

History:  Enacted  March  12, 1872,  founded  upon  §  9  Act  April  4, 1870, 
Stats.  1869-70,  p.  717. 

§3013.  SHIPMASTERS  TO  REPORT  INFECTED  VESSELS.  Shipmasters 
bringing  vessels  into  the  harbor  of  San  Francisco,  and  masters,  owners,  or  con- 
signees having  vessels  in  the  harbor  which  have  on  board  any  cases  of  Asiatic 
cholera,  smallpox,  yellow,  typhus,  or  ship  fever,  must  report  the  same,  in  writ- 
ing, to  the  quarantine  officer  before  landing  any  passengers,  casting  anchor,  or 
coming  to  any  wharf,  or  as  soon  thereafter  as  they,  or  either  of  them,  become 
aware  of  the  existence  of  either  of  the  diseases  on  board  of  their  vessels. 

History:  Enacted  March  12,  1872,  founded  upon  §10  Act  April  4, 
1870,  Stats.  1869-70,  p.  717;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  64. 

§  3014.  PASSENGERS  AND  FREIGHT  NOT  TO  BE  LANDED  WITHOUT 
PERMIT.  No  captain  or  other  officer  in  command  of  any  vessel  sailing  under 
a  register,  arriving  at  the  port  of  San  Francisco,  nor  any  owner,  consignee, 
agent,  or  other  person  having  charge  of  such  vessel,  must  under  a  penalty  of 
not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  land, 
or  permit  to  be  landed,  any  freight,  passengers,  or  other  persons  from  such 
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vessel  until  he  has  reported  to  the  quarantine  officer,  presented  his  bill  of 

health,  and  received  a  permit  from  that  officer  to  land  freight,  passengers,  or 

other  persons. 

History:  Enacted  March  12,  1872,  founded  upon  §  11  Act  April  4, 
1870,  Stats.  1869-70,  p.  717;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  54. 

§  3015.  DUTIES  OF  PILOTS.  Every  pilot  who  conducts  into  the  port  of 
San  Francisco  any  vessel  subject  to  quarantine  or  examination  by  the  quaran- 
tine officer,  must : 

1.  Bring  the  vessel  no  nearer  the  city  than  is  allowed  by  law. 

2.  Prevent  any  person  from  leaving,  and  any  communication  [from]  being 
made  with  the  vessel  under  his  charge,  until  the  quarantine  officer  has  boarded 
her  and  given  the  necessary  orders  and  directions. 

3.  Be  vigilant  in  preventing  any  violation  of  the  quarantine  laws,  and  report, 
without  delay,  all  such  violations  that  come  to  his  knowledge  to  the  quarantine 
officer. 

4.  Present  the  master  of  the  vessel  with  a  printed  copy  of  the  quarantine 
laws,  unless  he  has  one. 

5.  If  the  vessel  is  subject  to  quarantine,  by  reason  of  infection,  place  at  the 

masthead  a  small  yellow  flag. 

History:  Enacted  March  12,  1872,  founded  upon  8  12  Act  April  4, 
1870,  Stata.  1869-70,  p.  718;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  54. 

§  3016.  NEGLECT  OF  MASTEES  TO  COMPLY  WITH  HEALTH  REGU- 
LATIONS, PENALTY.  Every  master  of  a  vessel  subject  to  quarantine  or  visi- 
tation by  the  quarantine  officer,  arriving  in  the  port  of  San  Francisco,  who 
refuses  or  neglects  either : 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place  assigned  for  quaran- 
tine, when  legally  directed  so  to  do ;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the  quarantine  officer,  and 
furnish  all  necessary  information  to  enable  that  officer  to  determine  [to]  what 
quarantine  or  other  regulations  they  ought  respectively  to  be  subject;  or, 

3.  To  report  all  cases  of  disease  and  of  deaths  occurring  on  his  vessel,  and  to 
comply  with  all  the  sanitary  regulations  of  the  bay  and  harbor — 

Is  liable  in  the  sum  of  five  hundred  dollars  for  every  such  neglect  or  refusal. 

History:  Enacted  March  12,  1872,  founded  upon  8  13  Act  April  4, 
1870,  Stats.  1869-70,  p.  718;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  55. 

Punishment  of  master  for  failure  to  comply  with  like  pro-rlnloa. — See  Kerr's  Cyc.  Pen. 
Code,  2d  ed.(  9  376. 

§3017.  VESSELS  FROM  INFECTED  PORTS  SUBJECT  TO  QUARAN- 
TINE. All  vessels  arriving  off  the  port  of  San  Francisco  from  ports  which 
have  been  legally  declared  infected  ports,  and  all  vessels  arriving  from  ports 
where  there  is  prevailing  at  the  time  of  their  departure,  any  contagious,  infec- 
tious, or  pestilential  diseases,  or  vessels  with  decaying  cargoes,  or  which  have 
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unusually  foul  or  offensive  holds,  are  subject  to  quarantine,  and  must  be,  by  the 

master,  owner,  pilot,  or  consignee,  reported  to  the  quarantine  officer  without 

delay.    No  such  vessel  must  cross  a  right  line  drawn  from  Meiggs'  Wharf  to 

Alcatraz  Island  until  the  quarantine  officer  has  boarded  her  and  given  the  order 

required  by  law. 

History:  Enacted  March  12,  1872f  founded  upon  8  14  Act  April  4, 
1870,  Stats.  1869-70,  p.  718;  amended  March  9,  1878,  Code  Amdta. 
1877-8,  p.  56. 

§  3018.  EXAMINATION  AND  INSPECTION  OF  VESSELS.  The  quaran- 
tine officer  must  board  every  vessel  subject  to  quarantine  or  visitation  by  him, 
immediately  on  her  arrival,  make  such  examination  and  inspection  of  vessel 
books,  papers,  or  cargo,  or  of  persons  on  board,  under  oath,  as  he  may  judge 
expedient,  and  determine  whether  the  vessel  should  be  ordered  to  quarantine, 
and  if  so,  the  period  of  quarantine. 

History:  Enacted  March  12,  1872,  founded  upon  $16  Act  April  4, 
1870,  Stats.  1869-70,  p.  718;  amended  March  9,  1878,  Code  Amdta. 
1877-8,  p.  56. 

§  3019.    PASSENGERS  NOT  TO  BE  LANDED  WITHOUT  PEBMTT.    No 

captain  or  other  officer  in  command  of  any  passenger-carrying  vessel  of  more 
than  one  hundred  and  fifty  tons  burden,  nor  of  any  vessel  of  more  than 
one  hundred  and  fifty  tons  burden,  having  passengers  on  board,  nor  any 
owner,  consignee,  agent,  or  other  person  having  charge  of  such  vessel  or 
vessels,  must,  under  a  penalty  of  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars,  land  or  permit  to  be  landed,  any  passenger  from  the 
vessel  until  he  has  presented  his  bill  of  health  to  the  quarantine  officer  and 
received  a  permit  from  that  officer  to  land  such  passenger,  except  in  such  cases 
as  the  quarantine  officer  deems  it  safe  to  give  the  permit  before  seeing  the  bill 

of  health. 

History:  Enacted  March  12,  1872,  founded  upon  5  16  Act  April  4, 
1870,  Stats.  1869-70,  p.  719;  amended  March  9,  1878,  Code  Amdta. 
1877-8,  p.  66. 

§3020.  FEES  OF  HEALTH  QUARANTINE  OFFICER.  The  following  fees 
may  be  collected  by  the  quarantine  officer :  For  giving  a  permit  to  land  freight 
or  passengers,  or  both,  from  any  sailing  vessel  of  less  than  five  hundred  tons 
burden,  from  any  port  out  of  this  state,  two  dollars  and  fifty  cents ;  over  five 
hundred  and  under  one  thousand  tons  burden,  five  dollars ;  each  additional  one 
thousand  tons  burden  or  fraction  thereof,  an  additional  two  dollars  and  fifty 
cents ;  for  steam  vessels,  propelled  in  whole  or  in  part  by  steam,  of  one  thousand 
tons  burden  or  less,  five  dollars,  and  two  dollars  and  fifty  cents  for  each  addi- 
tional one  thousand  tons  burden  or  fraction  thereof;  but  vessels  not  propelled 
in  whole  or  in  part  by  steam,  sailing  to  and  from  any  port  or  ports  of  the  Pacific 
states,  of  the  United  States,  or  territories,  and  whaling  vessels,  entering  the 
harbor  of  San  Francisco,  are  excepted  from  the  provisions  of  this  section. 

History:  Enacted  March  12,  1872,  founded  upon  $17  Act  April  4, 
1870,  Stats.  1869-70,  p.  719;  amended  March  9,  1878,  Code  Amdta. 
1877-8,  p.  56. 
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§  3021.    C0MPUL80RY  VACCINATION.    The  board  of  health  may  enforce 

compulsory  vaccination  on  passengers  in  infected  ships  or  coming  from  infected 

ports. 

History:    Enacted  March  12,  1872. 

§  3022.    HOSPITALS  TO  BE  PROVIDED.   The  board  of  health  may  provide 

suitable  hospitals,  to  be  situated  at  or  near  Sausalito,  and  furnish  and  supply 

the  same  with  nurses  and  attaches,  and  remove  thereto  all  persons  afflicted 

with  cholera,  smallpox,  yellow,  typhus,  or  ship  fever. 

History:     Enacted  March  12,  1872,  founded  upon  g  22  Act  April  4, 
1870,  Stats.  1869-70,  p.  720. 

§  3022V2.  HOME  FOR  INEBRIATES.  1.  The  board  of  supervisors  of  any 
county,  or  city  and  county,  where  land  has  heretofore  been  reserved,  set  apart, 
and  designated  by  said  board  of  supervisors,  or  a  committee  of  said  board,  for 
public  use  as  a  home  for  inebriates,  shall  cause  to  be  erected,  before  August  first, 
one  thousand  eight  hundred  and  ninety-six,  a  suitable  hospital  and  home  for 
the  care  and  treatment  of  dipsomaniacs  and  inebriates,  and  provide  for  the 
furnishing  and  maintenance  of  the  same.  The  plans  of  construction  of  said 
hospital  and  home  must  be  drawn  under  the  direction  of  the  board  of  health 
of  said  county,  or  city  and  county. 

2.  [Who  may  be  committed  to,  and  by  whom.]  When  the  building  or  build- 
ings constructed  under  the  provisions  of  this  section  are  so  far  completed  that 
in  the  opinion  of  the  board  of  health  of  said  county,  or  city  and  county,  commit- 
ments may  properly  be  made  thereto,  said  board  of  health  shall  so  notify  the 
magistrates  of  the  said  county,  or  city  and  county;  and  thereafter  the  said 
magistrates  may  commit  to  said  hospital  and  home,  for  a  term  not  exceeding 
one  year,  any  person  given  to  dipsomania  or  inebriety,  whether  in  public  or 
private,  and  who  in  his  opinion,  is  a  proper  subject  for  its  treatment  or  custody ; 
provided,  however,  that  no  such  person  shall  be  so  committed  until  satisfactory 
evidence  shall  be  furnished  to  the  magistrate  before  whom  the  proceedings  for 
commitment  are  had,  that  such  person  or  persons  are  not  of  bad  repute  or  of 
bad  character,  apart  from  their  habits  of  inebriety;  and  in  all  proceedings 
relative  to  the  commitment  of  any  such  person,  it  shall  be  specifically  alleged 
that  they  are  either  dipsomaniacs  or  inebriates,  as  the  case  may  be. 

3.  [Liberty  permits  may  be  granted.]  When  it  shall  appear  to  the  medical 
superintendent  and  the  said  board  of  health  that  any  person  or  persons  held 
in  said  hospital  and  home  will  not  continue  to  be  subject  to  dipsomania  or 
inebriety,  or  will  be  sufficiently  provided  for  by  themselves  or  their  guardians, 
relatives,  or  friends,  they  may  issue  to  them  a  permit  to  be  at  liberty,  upon 
such  conditions  as  they  may  deem  best,  and  they  may  revoke  said  permit  at 
any  time  previous  to  its  expiration.  The  violation,  by  the  holder  of  such  per- 
mit, of  any  of  the  terms  or  conditions  of  the  same,  shall  of  itself  make  said 
permit  void.  When  a  permit  becomes  void  in  any  manner  the  medical  superin- 
tendent, or  a  member  of  the  board  of  health,  may  issue  an  order  authorizing 
the  arrest  of  the  holder  or  holders  of  such  permit  and  their  return  to  the  hos- 
pital and  home,  and  such  order  of  arrest  may  be  served  by  any  officer  author- 
ized to  serve  criminal  process  in  any  county,  or  city  and  county,  of  this  state. 
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Any  person  at  liberty  from  the  hospital  and  home  upon  a  permit,  as  aforesaid, 
may  voluntarily  return  to  the  hospital  and  home  and  put  himself  in  the  custody 
of  the  medical  superintendent.  The  holder  of  said  permit,  when  returned  to 
said  hospital  and  home,  as  aforesaid,  whether  voluntarily  or  otherwise,  shall  be 
detained  therein  according  to  the  term  of  his  original  commitment.  Such 
inmates  of  said  hospital  and  home  as  are  able  to  pay  for  their  board  shall  be 
charged  for  the  same. 

4.  [Appointment  of  medical  superintendent— Qualifications.]  The  board  of 
health  of  said  county,  or  city  and  county,  shall  provide  for  the  management 
and  government  of  said  hospital  and  home  for  dipsomaniacs  and  inebriates. 
The  said  board  of  health  must  appoint  a  medical  superintendent  of  said  hospital 
and  home,  and  furnish  or  supply  the  same  with  nurses  and  attaches.  The 
medical  superintendent  shall  be  an  elector  of  the  county,  or  city  and  county, 
a  regular  graduate  of  medicine,  licensed  to  practice,  and  not  less  than  thirty- 
five  years  of  age,  who  shall  have  for  a  period  of  at  least  one  year  prior  to  his 
appointment,  devoted  his  special  professional  attention  to  the  treatment  of 
dipsomania  and  inebriety  as  physician  to  a  public  or  private  home,  hospital 
asylum,  or  sanitarium  for  the  care  and  treatment  of  dipsomaniacs  and 
inebriates. 

The  medical  superintendent  shall  receive  an  annual  salary  of  three  thousand 
dollars,  and  shall  be  paid  in  equal  monthly  instalments  out  of  the  general  fund  of 
said  county,  or  city  and  county,  in  the  same  manner  as  the  salaries  of  the  other 
officers  of  said  county,  or  city  and  county,  are  paid.  Said  medical  superintend- 
ent shall  not  be  removed  by  the  said  board  of  health  except  for  good  cause,  duly 
set  forth  in  a  complaint,  filed  with  the  secretary  of  said  board,  a  copy  of  which 
must  be  served  upon  said  medical  superintendent,  and  an  opportunity  given  him 
to  be  heard  in  his  defense. 

[Repealing  clause.]  Sec.  2.  The  act  entitled  "An  act  relating  to  the  home 
of  the  inebriate,  of  San  Francisco,  and  to  prescribe  the  powers  and  duties  of 
the  board  of  managers  and  the  officers  thereof,' *  approved  April  first,  one 
thousand  eight  hundred  and  seventy,  and  all  acts  or  parts  of  acts  in  conflict 
with  the  provisions  of  this  act,  are  hereby  repealed. 

History:    Enacted  March  27,  1896,  Stats,  and  Amdts.  1895,  p.  201. 


HOME  FOE  INEBEIATES. 

1.  Constitutionality. 

2.  Right  of  inebriate  to  be  beard. 

3.  Superintendent  can  not  retain  by  force. 

As  to  arrest  and  commitment  of  Inebri- 
ates and  draff  addict",  see,  ante,  9  2185c. 

As  to  validity  of  statutes  providing  for 
commitment  of  Inebriates  wltnont  tnelr 
consent,  see  note,  17  L.  R.  A.    (N.  S.)   984. 

1.  Constitutionality.  —  A  statute  provid- 
ing for  the  commitment  of  inebriates,  with- 
out their  consent,  to  a  public  hospital  con- 
ducted by  the  state  for  the  treatment  of 
inebriates,  does  not  deprive  them  of  their 
liberty  without  due  process  of  law. — Leavltt 
v.  Morris,  105  Minn.  170,  17  L.  R.  A.  (N.  S.) 
984,   117  N.  W.  898. 


2.  Right  of  Inebriate  to  be  beard.— In 
the  absence  of  provision  whereby  person 
accused  of  being:  an  inebriate  can  have  op- 
portunity to  have  determined  before  a  court 
or  officer  and  .jury  as  to  whether  he  is  in 
truth  and  in  fact  an  inebriate,  deprives  the 
individual  of  his  liberty  without  due  process 
of  law,  and  Is  for  that  reason  unconstitu- 
tional.— In  re  Jones,  30  How.  (N.  Y.)  Pr. 
446.  See  In  re  Simmons.  76  Neb.  639,  107 
N.  W.  863;  People  ex  rel.  Ordway  v.  St 
Savior's  Sanitarium,  34  App.  Div.  (N.  Y.) 
363.  56  N.  Y.  Supp.  481. 

3.  Superintendent  can  not  retain  by  force 

a   voluntary   patient. — See   In   re   Baker,  2* 
How.   (N.  Y.)  Pr.  485. 
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Cfe.  II,  art.  III.]         RECORDS  OP  BIRTH,  ETC.— PERMIT  FOR  BURIAL.  §§8023-3025 

§3023.    RECORDS   OF   BIRTHS,   DEATHS,   AND   INTERMENTS.    The 

health  officer  must  keep  a  record  of  all  births,  deaths,  and  interments  occurring 

in  the  city  and  county  of  San  Francisco.    Such  records,  when  filled  [filed] 

must  be  deposited  in  the  office  of  the  county  recorder,  and  produced  when 

required  for  public  inspection. 

History:  Enacted  March  12,  1872,  founded  upon  (22  Act  April  4, 
1870,  Stats.  1869-70,  p.  720. 

§  3024.  RETURNS  OF  BIRTHS,  DEATHS,  ETC.,  OF  CHILDREN.  Physi- 
cians and  midwives  must,  on  or  before  the  fourth  day  of  each  month,  make  a 
return  to  the  health  officer  of  all  births,  deaths,  and  the  number  of  still-born 
children  occurring  in  their  practice  during  the  preceding  month.  In  the 
absence  of  such  attendants,  the  parent  must  make  such  report  within  thirty 
days  after  the  birth  of  the  child.  Such  returns  must  be  made  in  accordance 
with  rules  adopted,  and  upon  blanks  furnished  by  the  board  of  health. 

History:  Enacted  March  12,  1872,  founded  upon  §  26  Act  April  4, 
1870,  Stats.  1869-70,  p.  720;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  56. 

§3025.    NO  BODIES  TO  BE  BURIED  WITHOUT  PERMIT.    No  person 

shall  deposit  in  any  cemetery,  or  inter  in  the  city  and  county  of  San  Francisco, 

any  human  body  without  first  having  obtained  and  filed  with  the  health  officer 

a  certificate,  signed  by  a  physician  or  midwife,  or  a  coroner,  setting  forth  as 

near  as  possible,  the  name,  age,  color,  sex,  place  of  birth,  occupation,  date, 

locality,  and  the  cause  of  death  of  the  deceased,  and  obtain  [ed]  from  such 

health  officer  a  permit;  nor  shall  any  human  body  be  removed  or  disinterred 

without  the  permit  of  the  health  officer,  or  by  order  of  the  coroner.     Physicians, 

when  deaths  occur  in  their  practice,  must  give  the  certificate  herein  mentioned. 

Hereafter  it  shall  be  the  duty  of  the  assistant  city  physician,  or  police  surgeons, 

to  perform  all  autopsies  which  may  be  required  in  the  coroner's  office  of  the 

city  and  county  of  San  Francisco,  all  such  autopsies  being  made  without  charge 

to  the  city.    It  shall  be  the  duty  of  the  health  officer  to  see  that  the  dead  body 

of  a  human  being  is  not  allowed  to  remain  in  any  public  receiving  vault  for  a 

longer  period  than  five  days.    At  the  expiration  of  that  time  he  shall  cause  the 

body  to  be  placed  in  a  vault  or  niche  constructed  of  brick,  stone,  or  iron,  and 

hermetically  sealed.    It  shall  also  be  his  duty  to  require  all  persons  having  in 

charge  the  digging  of  graves  and  burial  of  the  dead  to  see  that  the  body  of  no 

human  being  who  had  reached  ten  years  of  age  shall  be  interred  in  a  grave 

less  than  six  feet  deep,  or  if  under  the  age  of  ten  years  the  grave  to  be  not  less 

than  five  feet  deep. 

History:  Enacted  March  12,  1872,  founded  upon  8  24  Act  April  4, 
1870,  Stats.  1869-70,  p.  720;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  56. 

BURIAL  PERMIT.  1.    How   taaued.— Burial    permit   must   be 

1    How  issued  Issued  on  certificate  of  physician,  midwife, 

^"         ,.^.A   ,  ',  -r,        ..  .  v    .         ,       or  coroner,  as  provided  In  this  section,  and 

2.  Prohibited  place— Permit  can  not  be  issued      health  officer  ha8  no  rlghu  under  Renerai 

f°r«  law,    to    refuse    certificate    of   physician    or 

A»  to  burial  permits   and  tfcelr  faauauce,       midwife,    whether  such   physician   holds    11- 

see,    post,    9  3084,   and   2   Henning's   General       cense   of  coroner  or  not,  and  an   ordinance 

Laws,  3d  ed.,  p.  3486,  9  5.  providing  that  burial  permit  shall  issue  in 
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certain  cases,  only  upon  certificate  by  cor-  upon  receiving1  certificate  of  death  to  issue 

oner,  or  physician  authorized  by  him,  is  In  permit  for  interment  in  place  or  cemetery 

conflict    with    this    section    and    void. — Ex  prohibited  by  lawful  authority  of  city. — La 

parte  Keeney,  84  Cal.  304,  308,  24  Pac.  34.  Societa  Italiana  v.  City  and  County  of  San 


2.     Prohibited    place— Permit   can    not   be       Francisco,    131    CaL    169,    174,    68    I-.    R.   A. 
Issued  for^-It  is  not  duty  of  health  officer      382,  63  Pac  174. 

§  3026.    RETURN  OF  INTERMENTS  TO  BE  HADE.    Superintendents  of 

cemeteries,  within  the  boundaries  of  the  city  and  county  of  San  Francisco,  must 

return  to  the  health  officer,  on  each   Monday,  the  names  of  all  persons  interred 

or  deposited  within  their  respective  cemeteries  for  the  preceding  week. 

History:  Enacted  March  12,  1872,  founded  upon  $27  Act  April  4, 
1870,  Stats.  1869-70,  p.  720;  amended  March  9,  1878,  Code  Amdta. 
1877-8,  p.  57. 

§3027.  BODIES  NOT  TO  BE  REMOVED  WITHOUT  PERMIT.  No  super- 
intendent of  a  cemetery  can  remove  or  cause  to  be  removed,  disinter  or  cause 
to  be  disinterred,  any  corpse  that  has  been  deposited  in  the  cemetery,  without 
a  permit  from  the  health  officer,  or  by  order  of  the   coroner. 

History:  Enacted  March  12,  1872,  founded  upon  $28  Act  April  4, 
1870,  Stats.  1869-70,  p.  720. 

Violating  sepulture  and  remains  of  the  dead. — See  Kerr's  Cyc.   Pen.   Code,  2d  ed.,   |  290  et 

seq.  and  notes. 

§3028.    NUISANCES  ON  PREMISES  OF  NON-RESIDENTS      ABATE- 

MENT.  Whenever  a  nuisance  shall  exist  on  the  property  of  any  non-resident 
or  any  property,  the  owner  or  owners  of  which  can  not  be  found  by  either 
health  inspector,  after  diligent  search,  or  on  the  property  of  any  owner  or 
owners,  upon  whom  due  notice  may  have  been  served,  and  who  shall,  for  three 
days,  refuse  or  neglect  to  abate  the  same,  or  on  any  city  property,  it  shall  be 
the  duty  of  the  board  of  health  to  cause  the  said  nuisance  to  be  at  once  removed 
or  abated,  and  to  draw  upon  the  general  fund  for  such  sums  as  may  be  required 
for  its  removal  or  abatement,  not  to  exceed  two  hundred  dollars;  provided, 
that  whenever  a  larger  expenditure  is  found  necessary  to  be  made  for  the 
removal  or  suppression  of  any  nuisance,  the  -board  of  supervisors  of  said  city 
and  county  shall,  upon  the  written  application  of  the  board  of  health,  by  ordi- 
nance, appropriate,  allow,  and  order  paid  out  of  the  general  fund,  such  sum  or 
sums  as  may  be  necessary  for  that  purpose,  and  the  auditor  shall  audit,  and 
the  treasurer  shall  pay  all  appropriations  of  money  made  in  pursuance  of  this 
section,  in  the  same  manner  as  is  now  provided  by  law  for  auditing  and  paying 
demands  upon  the  treasury,  said  sum  or  sums  so  paid  shall  become  a  lien  on 
the  property  from  which  said  nuisance  has  been  removed  or  abated  in  pursu- 
ance of  this  section,  and  may  be  recovered  by  an  action  against  such  property. 
And  it  shall  be  the  duty  of  the  city  and  county  attorney  to  foreclose  all  such 
liens  in  the  proper  court,  in  the  name  of  and  for  the  benefit  of  said  city  and 
county,  and  when  the  property  is  sold  enough  of  the  proceeds  shall  be  paid 
into  the  city  and  county  treasury  to  satisfy  the  lien  and  costs,  and  the  overplus, 
if  any  there  be,  shall  be  paid  to  the  owner  of  the  property,  if  he  be  known,  and 
if  not,  then  into  the  court  for  his  use  when  ascertained.  The  board  of  health  is 
hereby  vested  with  power  to  act  upon,  define,  determine,  and  adjudge  what 
shall  constitute  a  nuisance  in  said  city  and  county,  and  to  require  the  same  to 
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be  abated  in  a  summary  manner.    Any  person  who  maintains,  permits,  or  allows 

a  nuisance  to  exist  upon  his  or  her  property  or  premises,  after  the  same  has 

been  determined  by  said  board  t6  be  a  nuisance,  and  after  notice  to  remove  the 

same  has  been  served  upon  such  person,  is  guilty  of  a  misdemeanor,  and  shall 

be  punished  accordingly ;  and  each  day  of  such  existence,  after  notice,  shall  be 

deemed  a  separate  and  distinct  offense,  and  it  is  the  duty  of  the  health  officer 

to  prosecute  all  persons  guilty  of  violating  this  law  by  continuous  prosecutions 

until  the  same  is  abated  and  removed. 

History:  Enacted  March  12,  1872,  founded  upon  $  30  Act  April  4, 
1870,  Stats.  1869-70,  ft>.  720-721;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  67. 

§  3029.    HEALTH   OFFICER   TO   KEEP  FEE-BOOK.    The  health  officer 

must  keep  in  his  office  a  book  in  which  he  must  make  an  entry  of  all  fees 

collected  by  him.    He  must  pay  all  fees  collected  to  the  city  and  county 

treasurer  weekly,  to  the  credit  of  the  general  fund. 

History:  Enacted  March  12,  1872,  founded  upon  §  82  Act  April  4, 
1870,  Stats.  1869-70,  p.  721. 

§3030.    BOND  OF  HEALTH  OFFICER.    The  health  officer  must  execute 

an  official  bond,  to  be  approved  by  the  board  of  health,  in  the  sum  of  ten 

thousand  dollars. 

History:  Enacted  March  12,  1872,  founded  upon  §88  Act  April  4, 
1870,  Stats.  1869-70,  p.  721. 

Official  bonds,  generally. — See,  ante,  8  947  et  seq. 

§3031.     OFFICERS    EMPOWERED    TO    ADMINISTER    OATHS.     Any 

nember  of  the  board  of  health,  health  officer,  or  quarantine  officer,  or  secretary, 

or  assistant  secretary  of  the  health  department,  is  empowered  to  administer 

oaths  on  business  connected  with  that  department. 

History:  Enacted  March  12,  1872,  founded  upon  8  34  Act  April  4, 
1870,  Stats.  1869-70,  p.  721;  amended  March  9,  1878,  Code  Amdts. 
1877-8,  p.  58. 

§3032.  ACTIONS,  IN  WHOSE  NAME  MAINTAINED.  Whenever  any 
cause  of  action  arises  under  any  of  the  provisions  of  this  chapter,  suit  may  be 
maintained  therein,  in  the  name  of  the  health  officer,  in  any  district  court 
[superior  court?]  of  this  state. 

History:     Enacted  March  12,  1872. 

t.     Qtuere:      Whether   an    action    can    be       for  want  of  a  court  authorised  to  try  the 
maintained  for  a  violation  of  this  chapter      cause. 

§  3033.  VACATION  OF  INFECTED  AND  DANGEROUS  HOUSES.  When, 
ever  it  shall  be  certified  to  the  board  of  health,  by  the  health  officer,  that  any 
building,  or  part  thereof,  is  unfit  for  human  habitation,  by  reason  of  its  being 
so  infected  with  disease  as  to  be  likely  to  cause  sickness  among  the  occupants, 
or.  by  reason  of  its  want  of  repair  has  become  dangerous  to  life,  said  board  may 
issue  an  order,  and  cause  the  same  to  be  affixed  conspicuously  on  the  building, 
or  part  thereof,  and  to  be  personally  served  upon  the  owner,  agent,  or  lessee, 
if  the  same  can  be  found  in  this  state,  requiring  all  persons  therein  to  vacate 
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such  building,  for  the  reasons  to  be  stated  therein  as  aforesaid.  Such  building, 
or  part  thereof,  shall,  within  ten  days  thereafter  be  vacated,  or  within  such 
shorter  time,  not  less  than  twenty-four  hours,  as  in  said  notice  may  be  specified; 
but  said  board,  if  it  shall  become  satisfied  that  the  danger  from  said  house,  or 
part  thereof,  has  ceased  to  exist,  may  revoke  said  order,  and  it  shall  thence- 
forward become  inoperative. 

History:    Enacted  March  9,  1878,  Code  Amdts.  1877-8,  p.  58. 

§  3034.  REPORT  AS  TO  INFECTIOUS  DISEASES.  1.  Every  physician 
in  the  city  and  county  shall  report  to  the  health  officer,  in  writing,  every  patient 
he  shall  have  laboring  under  Asiatic  cholera,  variola,  diphtheria,  or  scarlatina, 
immediately  thereafter,  and  report  to  the  same  officer  every  case  of  death  from 
such  disease,  immediately  after  it  shall  have  occurred. 

2.  Every  household  in  said  city  and  county  shall  forthwith  report,  in  writing, 
to  the  health  officer,  the  name  of  every  person  boarding  or  an  inmate  at  his  or 
her  house,  whom  he  or  she  shall  have  reason  to  believe  sick  of  cholera  or 
smallpox,  and  any  deaths  occurring  at  his  or  her  house  from  such  disease. 

History:    Enacted  March  9,  1878,  Code  Amdts.  1877-8,  p.  58. 

§3036.  BOARD  OF  HEALTH  TO  HAVE  CHARGE  OF  CEMETERY.  The 

board  of  health  shall  have  entire  charge  of  the  city  cemetery,  and  shall  employ 
a  superintendent,  at  a  salary  of  seventy-five  dollars  per  month,  the  same  to  be 
paid  as  the  salaries  of  other  employees  are  paid. 

History:    Enacted  March  9,  1878,  Code  Amdts.  1877-8,  p.  59. 

ARTICLE  IV. 

HEALTH  REGULATIONS  FOR  THE  CITY  OF  SACRAMENTO. 

|  3042.  Board  of  health,  who  and  how  appointed. 

$  3043.  Term  of  office. 

§  3044.  Powers  of  the  board  of  health. 

§  3045.  Pest-houses,  how  located  and  conducted. 

£  3046.  Death  records. 

§  3047.  Enforcement  of  regulations — Health  officer. 

§  3048.  Expenses,  how  paid. 

§  3049.  Compensation,  how  fixed. 

§3042.    BOARD   OF   HEALTH,    WHO   AND   HOW   APPOINTED.    The 

board  of  trustees  of  the  city  of  Sacramento  may  establish  by  ordinance  a  board 

of  health  therefor,  to  consist  of  five  practicing  physicians,  graduates  of  a 

medical  college  of  recognized  respectability ;  and  the  president  of  the  board  of 

trustees  is  ex  officio  president  of  the  board. 

History:  Enacted  March  12,  1872,  founded  upon  $1  Act  March  27, 
1868  (Stats.  1867-8,  p.  403),  as  amended  by  Act  March  29,  1870,  Stats. 
1869-70,  p.  462. 

§  3043.  TERM  OF  OFFICE.  The  members  of  the  board  hold  their  offices 
at  the  pleasure  of  the  appointing  power. 

History:    Enacted  March  12,  1872. 
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§3044.    POWERS  OF  THE  BOARD  OF  HEALTH.    The  board  of  health  of 

the  city  of  Sacramento  has  a  general  supervision  of  all  the  matters  appertaining 

to  the  sanitary  condition  of  the  city,  and  may  make  such  rules  and  regulations 

in  relation  thereto  as  are  not  inconsistent  with  law. 

History:  Enacted  March  12,  1872,  founded  upon  $  2  Act  March  27, 
1868  (Stats.  1867-8,  p.  403),  as  amended  by  Act  March  29,  1870,  Stats. 
1869-70,  p.  462. 

§3045.  PEST-HOUSES,  HOW  LOCATED  AND  CONDUCTED.  The  board 
of  health  may  locate  and  establish  pest-houses,  and  cause  to  be  removed  thereto 
and  kept,  any  person  having  a  contagious  or  infectious  disease;  may  discon- 
tinue or  remove  the  same,  and  make  such  rules  and  regulations  regarding  the 
conduct  of  the  same  as  are  needful. 

History:  Enacted  March  12,  1872,  founded  upon  §1  Act  March  10, 
1853,  Stats.  1853,  p.  35. 

§  3046.  DEATH  RECORDS.  The  board  of  health  must  exercise  a  general 
supervision  over  the  death  records  of  the  city  of  Sacramento,  and  may  adopt 
such  forms  and  regulations  for  the  use  and  government  of  physicians,  under- 
takers, and  superintendents  of  cemeteries,  as  in  their  judgment  may  be  best 
calculated  to  secure  reliable  statistics  of  the  mortality  in  the  city  and  prevent 
the  spread  of  disease. 

History:  Enacted  March  12,  1872,  founded  upon  §3  Act  March  29, 
1870,  Stats.  1869-70,  p.  452. 

§3047.    ENFORCEMENT    OF    REGULATIONS.     HEALTH    OFFICER. 

The  board  of  trustees  of  the  city  of  Sacramento  must,  by  ordinance  or  other- 
wise, provide  for  enforcing  such  orders  and  regulations  as  the  board  of  health 
may  from  time  to  time  adopt;  and  in  times  of  epidemics,  or  when  deemed 
necessary  by  the  board  of  health,  a  health  officer  must  be  employed  to  enforce 
the  laws  in  relation  to  the  sanitary  condition  of  the  city. 

History:  Enacted  March  12,  1872,  founded  upon  $  4  Act  March  29, 
1870,  Stats.  1869-70,  p.  452. 

§3048.    EXPENSES,  HOW  PAID.     All  expenses  necessarily  incurred  in 

carrying  out  the  provisions  of  this  article  must  be  provided  for  by  the  board 

of  trustees  of  the  city  of  Sacramento,  who  may  make  appropriation  therefor 

out  of  the  special  street  fund,  if  the  same  is  sufficient;  if  not,  they  may  by 

taxation  provide  a  fund  therefor. 

History:  Enacted  March  12.  1872,  founded  upon  and  extension  of 
5  5  Act  March  29,  1870,  Stats.  1S69-70,  p.  452. 

§  3049.  COMPENSATION,  HOW  FIXED.  The  board  of  trustees  must  fix 
the  compensation  of  the  board  of  health  and  the  health  officer. 

History:    Enacted  March  12,  1872, 
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ARTICLE  V. 

HEALTH  AND  QUARANTINE  OF  OTHER  CITIES,  TOWNS,  AND  HARBORS. 

£  3059.  Boards  of  supervisors  may  adopt  article  three. 

§  3060.  Boards  of  supervisors  may  adopt  article  four. 

i  3061.  Board  of  health  established  in  towns  and  cities. 

I  3062.  Appointment  of  public  health  nurses  in  cities. 

§  3063.  Per  capita  or  property  tax,  how  levied. 

t  3064.  Salary  of  board  of  health  officers. 

§  3059.    BOARDS  OF  SUPERVISORS  MAT  ADOPT  ARTICLE  THREE. 

The  board  of  supervisors  of  any  county  in  which  there  is  a  port  of  entry  or 
harbor,  for  which  there  is  [are]  not  otherwise  provided  health  and  quarantine 
regulations,  may  by  an  ordinance  adopt  the  whole  or  any  part  of  the  provisions 
of  article  three  of  this  chapter,  appoint  a  board  of  health,  or  health  officer, 
locate  quarantine  grounds  when  necessary,  and  provide  for  the  enforcement  of 
health  and  quarantine  regulations. 

History:     Enacted  March  12,  1872. 
Local  adaptation  of  health  and  qnaraattae  regulation*. — See,  post,  I  4046,  subd.  20. 

§3060.    BOARDS   OF  SUPERVISORS  MAY  ADOPT  ARTICLE   FOUR. 

In  like  manner  the  board  of  supervisors  of  any  county  in  which  there  is  an 
unincorporated  city  or  town,  for  which  there  is  not  otherwise  provided  a  board 
of  health  or  health  regulations  in  time  of  epidemics,  or  [of]  the  existence  of 
contagious  or  infectious  diseases,  may  by  an  ordinance  adopt  for  such  city  or 
town,  in  whole  or  in  part,  the  provisions  of  article  four  of  this  chapter,  for 
some  definite  period  of  time ;  and  appoint  therefor  a  board  of  health. 

History:    Enacted  March  12,  1872. 

§  3061.    BOARD  OF  HEALTH  ESTABLISHED  IN  TOWNS  AND  CITIES. 

The  board  of  trustees,  council  or  other  legislative  body,  by  whatever  name 
known,  of  any  incorporated  city  or  town  of  this  state,  shall  by  ordinance  adopt 
for  the  regulation  of  sanitary  matters  within  the  city  or  town,  such  rules  and 
regulations  relative  thereto  as  are  necessary  and  proper,  and  not  contrary  to 
law,  and  shall  supervise  all  matters  pertaining  to  the  sanitary  condition  of  the 
city  or  town ;  provided,  that  no  part  of  this  section  shall  be  construed  to  pre- 
vent the  appointment  by  the  board  or  council  or  other  legislative  body  of  a 
board  of  health  which  shall  be  advisory  to  the  health  officer. 

[Health  officer  appointed.]  Every  such  board  or  council  or  other  legislative 
body  shall  appoint  a  health  officer  who  shall  receive  for  his  services  such  com- 
pensation as  may  be  determined  by  said  appointing  body  and  shall  hold  office 
at  its  pleasure.  Immediately  after  the  appointment  of  the  health  officer  the 
board  or  council  shall  notify  the  secretary  of  the  state  board  of  health  of  the 
appointment  and  the  name  and  address  of  the  appointee. 

i.]    Each  health  officer  of  an  incorporated  city  or  town  must: 
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First.    Enforce  and  observe — 

(a)  All  orders  and  ordinances  of  the  board  of  trustees  or  council  of  his  city 
or  town  pertaining  to  health  and  sanitary  matters. 

(b)  All  orders,  quarantine  regulations  and  rules  prescribed  by  the  state  board 
of  health. 

(c)  All  statutes  relating  to  the  public  health  and  to  vital  statistics. 

Second.  Report  to  the  secretary  of  the  state  board  of  health  at  Sacramento 
at  such  times  as  the  state  board  may  require  : 

(a)  The  sanitary  condition  of  his  locality. 

(b)  The  number  of  deaths,  "with  the  cause  of  each,  as  near  as  can  be  ascer- 
tained, within  his  jurisdiction  during  the  preceding  month. 

(c)  The  presence  of  epidemic  or  other  dangerous,  contagious,  or  infectious 

diseases  and  such  other  matters  within  his  knowledge  or  jurisdiction  as  the 

state  board  may  require. 

History:  Enacted  March  12,  1872;  amended  March  19,  1878,  Code 
Amdts.  1877-8,  p.  59;  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  172.  In 
effect  July  27,  1917. 

§3062.    APPOINTMENT  OF   PUBLIC  HEALTH  NURSES  IN  CITIES. 

The  board  of  trustees,  council  or  other  corresponding  board  of  any  incorporated 
town  or  city  of  this  state  may  employ  one  or  more  public  health  nurses,  each 
of  whom  shall  be  a  registered  nurse  possessing  such  qualifications  as  may,  at 
the  date  of  her  employment,  be  prescribed  by  the  state  board  of  -health.  The 
public  health  nurse  shall  attend  to  such  matters  pertaining  to  the  health  and 
sanitary  conditions  of  the  town  or  city  wherein  she  is  employed,  as  the  board 
of  trustees,  council  or  other  corresponding  board  may,  from  time  to  time,  assign 
to  her,  and  shall  receive  such  compensation  as  may  be  determined  by  said 

board. 

History:  Enacted  March  12,  1872;  amended  March  1,  1889,  Stats, 
and  Amdts.  1889,  p.  43;  repealed  April  19,  1917,  Stats,  and  Amdts.  1917, 
p.  144;  enactment  of  present  section  approved  April  30,  1919,  Stats,  and 
Amdts.  1019,  p.  180.    In  effect  July  22,  1919. 

§  3063.  PER  CAPITA  OB  PROPERTY-TAX,  HOW  LEVIED.  All  neces- 
sary expenses  of  enforcing  this  article  are  charges  against  the  counties,  cities, 
or  towns,  respectively,  for  the  payment  of  which  the  county,  city,  or  town,  may 
levy  a  per  capita  tax  of  not  exceeding  three  dollars  or  a  property-tax  of  not 
exceeding  one-fourth  of  one  per  cent  yearly  until  the  same  is  paid. 

History:    Enacted  March  12,  1872. 

§3064.  SALARY  OF  BOARD  OF  HEALTH  OFFICERS.  The  board  of 
supervisors  must  fix  the  salary  or  compensation  of  health  officers,  and  provide 
for  the  expenses  of  enforcing  the  provisions  of  this  article. 

[Failure  to  provide  health  officer.]  If  the  board  of  supervisors  or  board  of 
trustees,  council,  or  other  corresponding  board  of  any  incorporated  town, 
neglects  to  provide  a  health  officer  by  the  first  day  of  July,  eighteen  hundred 
and  eighty-seven,  the  state  board  of  health  may  direct  the  district  attorney  of 
the  county  to  begin  an  action  against  such  board  of  supervisors,  or  board  of 
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trustees,  or  corresponding  board,  to  compel  the  performance  of  their  duty,  or 
may  appoint  a  health  officer  for  such  town  or  city,  and  the  expenses  of  such 
health  officer  shall  be  a  charge  against  the  incorporated  city  or  town  for  which 
such  appointment  shall  be  made;  and  when  the  appointment  is  made  for 
unincorporated  towns,  the  expenses  of  the  health  officer  are  a  charge  against 
the  county. 

History:  Enactment  approved  March  1, 1889,  Stats,  and  Amdts.  1889, 
p.  43;  amended  April  24, 1017,  Stats,  and  Amdts.  1917,  p.  178.  In  effect 
July  27,  1917. 

CHAPTER  HI.  • 
BEGISTBY  OF  BIRTHS,  MARRIAGES,  AND  DEATHS. 

1 8074.  Bureau  of  vital  statistics — State  registrar,  duty  of. 

1 3075.  Employees  of  state  board  of  health — Salary. 

1 3076.  Registry  of  marriages  performed. 

1 3077.  Registry  of  births. 

I  3078.  County  recorder,  duty  of — Duty  of  health  officer. 

1 3079.  Fee  of  recorder  and  health  officer. 

I  3080.  State  registrar  to  prepare  blank  form  and  instruction!. 

1 3081.  State  registrar  may  require  further  information. 

|3082.  Penalty  for  failure  to  perform  duty. 

1 3083.  State  registrar  to  furnish  certified  copies  of  records. 

1 3084.  Burial  permit 

§  3074.  BUREAU  OF  VITAL  STATISTICS.  The  state  board  of  health 
shall-  maintain,  at  the  city  of  Sacramento,  a  bureau  of  vital  statistics  for  the 
complete  and  proper  registration  of  births,  marriages  and  deaths,  for  legal, 
sanitary  and  statistical  purposes,  which  bureau  shall  be  under  the  supervision 
of  the  state  registrar  of  vital  statistics. 

[Duty  of  state  registrar.]    The  duty  of  the  state  registrar  of  vital  statistics 

shall  be  to  promulgate  and  enforce  all  rules  and  regulations  required  to  carry 

out  the  provisions  of  this  chapter  and  that  may  be  adopted  from  time  to  time 

by  the  state  board  of  health. 

History:  Enacted  March  12,  1872;  amended  March  16,  1878,  Code 
Amdts.  1877-8,  p.  60;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  103; 
April  6,  1917,  Stats,  and  Amdts.  1917,  p.  41.   In  effect  July  27,  1917. 

§3075.  EMPLOYEES  OF  STATE  BOARD  OF  HEALTH.  SALABY. 

There  shall  be  a  clerk  of  the  state  board  of  health  who  shall  receive  an  annual 

salary  of  one  thousand  six  hundred  dollars,  such  salary  to  be  paid  in  the  same 

manner  and  at  the  same  time  as  salaries  of  state  officers. 

[Additional  assistants;  compensation.]     The  state  board  of  health  may 

employ  and  fix  the  compensation  of  other  additional  clerical  and  professional 

assistants,  but  such  compensation  shall  be  paid  from  its  fund  for  contingent 

expenses  provided  for  in  the  general  appropriation  act. 

History:  Enacted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  104;  March  4V  1907,  Stats,  and  Amdts.  1907,  p.  91, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  163;  March  9, 1909,  Stats,  and  Amdts. 
1909,  p.  232  (amendment  became  a  law,  under  a  provision  of  the  con- 
stitution, without  the  governor's  sanction).  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1261;  May  14,  1917,  State,  and  Amdts.  1917,  p.  436.  In 
effect  July  27,  1917. 

lose 


Tit.  VII,  ch.  III.]      REGISTRY   OF  MARRIAGES — REGISTRY  OF  BIRTHS.  118076-9078 

§3076.  REGISTRY  OF  MARRIAGES  PERFORMED.  All  persons  who 
perform  the  marriage  ceremony  in  this  state  shall  within  three  days  after  the 
ceremony  file  with  the  county  recorder  a  certificate  of  registry  of  the  marriage 
performed  by  them  in  such  form  as  may  be  prescribed  by  the  state  registrar 
which  shall  contain  among  other  matters  as  near  as  can  be  ascertained,  the 
place  and  date  of  marriage,  sex,  race,  color,  age,  name  and  surname,  birthplace, 
residence  of  the  parties  married,  number  of  marriage  and  condition  of  each, 
whether  single,  widowed,  or  divorced,  the  occupation  of  the  parties,  maiden 
name  of  the  female,  if  previously  married,  the  names  and  birthplace  of  the 
parents  of  each  and  the  maiden  name  of  the  mother  of  each. 

[Repealing  clause.]    Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  42;  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  104. 

Refflfltrjr  of  marriage*. — See  Kerr's   Cyc  Civ.  Code,  2d  ed.,  ||  71-77  and  notes. 

§  3077.  REGISTRY  OF  BIRTHS.  Physicians,  midwives,  nurses  and  other 
persons  assisting  at  a  birth  shall  return  in  writing  within  five  days  thereafter 
to  the  county  recorder  of  the  county  where  such  birth  takes  place  in  such  form 
as  may  be  prescribed  by  the  state  registrar  a  certificate  of  registry  of  such 
birth  which  shall  contain  among  other  matters,  the  time  and  place  of  such  birth, 
name,  sex,  race  and  color  of  the  child,  the  name,  residence,  age,  birthplace  and 
occupation  of  the  parents  and  the  maiden  name  of  the  mother,  and  whether 
born  in  or  out  of  wedlock,  and  such  other  information  as  may  be  required  by 
the  state  registrar.  Provided,  however,  that  in  cities  having  a  freeholders 
charter  the  health  officer  shall  act  as  local  registrar  and  perform  all  the  duties 
thereof.  In  case  the  child  is  not  named  the  recorder  or  registrar  of  such  locality 
shall  deliver  to  such  parent,  next  of  kin,  physician,  midwife  or  other  person 
furnishing  such  certificate  of  birth  a  supplementary  blank  for  report  of  given 
name,  which  shall  be  filled  out  and  returned  as  soon  as  the  child  shall  be  named. 

In  case  there  shall  be  no  physician,  midwife,  or  nurse  attending  at  such  birth, 
then,  it  shall  be  the  duty  of  the  parents  of  any  child  born  in  this  state  (and  if 
there  be  no  parent  alive,  then  the  next  of  kin  of  said  child)  within  ten  days 
after  such  birth  to  report  in  writing  to  the  recorder  of  the  county  or  health 
officer  of  cities  having  a  freeholders  charter  where  such  birth  takes  place,  in 
such  form  as  may  be  prescribed  by  the  state  registrar,  the  date,  place  and  resi- 
dence, name,  sex,  race,  and  color  of  such  child,  and  the  names,  residence,  birth- 
place and  age  of  the  parents,  their  occupations,  and  the  maiden  name  of  the 
mother,  and  whether  born  in  or  out  of  wedlock,  and  such  other  information 
required  by  the  state  registrar. 

[Repealing  clause.]   Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:     Enacted  March  12,  1872;  amended  March  16,  1878,  Code 
Amdts.  1877-8,  p.  60;  March  18,  1906,  Stats,  and  Amdts.  1906,  p.  104. 

§  3078.    COUNTY  RECORDER,  DUTY  OF.   DUTY  OF  HEALTH  OFFICER. 

It  shall  be  the  duty  of  every  county  recorder  to  receive  without  fee  or  charge 
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each  certificate  of  registry  of  marriage  and  birth ;  provided,  however,  that  in 
cities  having  a  freeholders'  charter  the  health  officer  shall  act  as  local  registrar 
for  births,  and  shall  receive,  without  fee  or  charge,  each  certificate  of  birth 
and  enter  the  same  in  the  same  manner  as  provided'  for  the  county  recorder; 
to  make  a  complete  and  accurate  copy  of  each  certificate  registered  by  him, 
upon  a  form  identical  with  the  original  certificate,  to  be  filed  and  permanently 
preserved  in  his  office  as  the  local  record  of  such  marriage  or  birth,  in  such 
manner  as  directed  by  the  state  registrar. 

[To  examine  reports.]  The  recorder  or  health  officer  must  carefully  examine 
each  report,  and  register  the  same  marriage  or  birth  but  once,  although  it  may 
be  reported  by  different  persons.  The  certificates  shall  be  numbered  by  him 
and  entered  in  the  order  in  which  they  are  reported  to  him,  beginning  with 
number  one  for  the  first  birth,  or  marriage,  in  each  calendar  year.  He  shall 
also  sign  his  name  as  registrar  in  attest  of  the  date  of  filing  in  his  office.  On  or 
before  the  fifth  day  of  each  month  each  recorder,  or  health  officer,  shall  trans- 
mit by  United  States  mail,  carefully  inclosed  in  appropriate  envelopes  or  wrap- 
pers, addressed  to  the  state  registrar  at  Sacramento,  or  shall  personally  deliver 
to  him  at  his  office  in  Sacramento,  on  or  before  the  fifth  day  of  each  month,  the 
original  certificates  of  births  and  marriages,  filed  with  him  during  the  preceding 
month. 

[Duty  of  state  registrar.]     The  state  registrar  shall  thereupon  file  said 

original  certificates  of  marriage  and  birth,  and  cause  the  same  to  be  separately 

and  systematically  indexed. 

History:  Enacted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1906,  p.  105;  amended  March  6,  1907,  Stats,  and  Amdts. 
1907,  p.  114,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  163. 

§3079.  FEE  OF  RECORDER  AND  HEALTH  OFFICER.  For  their 
services  as  required  by  section  three  thousand  and  seventy-eight  of  this  code, 
county  recorders,  or  health  officers  of  cities  having  a  freeholders  charter,  shall. 
in  addition  to  their  compensation  for  the  other  duties  of  their  office,  be  allowed 
by  the  board  of  supervisors,  ten  cents  for  each  name  registered  and  reported 
to  the  state  registrar,  which  sum  shall  be  paid  out  of  the  general  fund  of  the 
county  upon  warrants  issued  quarterly  and  signed  by  the  county  auditor  and 
approved  by  the  state  registrar,  which  warrants  shall  specify  the  number  of 
certificates  of  marriages  and  births  properly  registered  and  filed  with  the  state 
registrar. 

[Repealing  clause.]    Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:  Enacted  March  12,  1872;  amended  March  16,  1878,  Code 
Amdts.  1877-8,  p.  60;   March  18,  1905,  Stats,  and  Amdts.  1905,  p.  105. 

§3080.  STATE  REGISTRAR  TO  PREPARE  BLANK  FORM  AND 
INSTRUCTIONS.  The  state  registrar  shall  prepare  a  sample  form  and  blank 
for  use  in  registering,  recording  and  preserving  the  reports  of  marriages  and 
births,  and  shall  prepare  and  issue  such  detailed  instructions  as  may  be  required 
to  secure  the  uniform  observance  of  its  provisions  and  the  maintenance  of  » 
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perfect  system  of  registration,  and  no  other  forms  of  blanks  shall  be  used  than 
those  prescribed  by  the  state  registrar. 

[Blanks  to  be  furnished  by  supervisors.]  Printed  blanks  in  the  form  pre- 
scribed by  the  state  registrar  for  the  registration  of  marriages  and  births  shall 
be  furnished  to  each  recorder  or  health  officer  by  the  board  of  supervisors  of 
each  county  or  city  and  county  in  sufficient  quantities,  and  each  recorder  or 
health  officer  shall  furnish  without  charge  a  sufficient  number  of  copies  to  each 
applicant  upon  whom  is  imposed  the  duty  of  certifying  to  a  marriage  or  birth. 

[Repealing  clause.]    Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:  Enacted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  106. 

§  3081.    STATE  REGISTRAR  MAY  REQUIRE  FURTHER  INFORMATION. 

The  state  registrar  shall  carefully  examine  the  certificates  of  marriages  and 
births  received  monthly  from  the  county  recorders  or  health  officers,  and  if 
any  such  are  incomplete  or  unsatisfactory,  he  shall  require  such  further  infor- 
mation to  be  furnished  as  may  be  necessary  to  make  the  record  satisfactory. 
All  physicians,  clergymen,  judges,  midwives,  nurses,  parents,  or  other  inform- 
ants upon  whom  the  duty  is  imposed  of  certifying  to  marriages  or  births,  and 
all  other  persons  having  knowledge  of  the  facts,  are  required  to  furnish  such 
information  as  they  may  possess  regarding  any  marriage  or  birth  upon  demand 
of  the  state  registrar  in  person,  by  mail,  or  through  the  local  registrar. 

[Incorrect  statements.]  Whenever  it  may  be  alleged  that  the  facts  are  not 
correctly  stated  in  any  certificate  of  marriage  or  birth,  theretofore  registered, 
the  county  recorder  or  city  health  officer  shall  require  an  affidavit  under  oath 
to  be  made  by  the  person  asserting  the  fact,  to  be  supported  by  the  affidavit  of 
one  other  credible  person  having  knowledge  of  the  facts,  setting  forth  the 
changes  necessary  to  make  the  record  correct. 

[Filing  affidavits.]  Having  received  such  affidavits  he  shall  file  them  and 
shall  then  draw  a  line  through  the  incorrect  statement  or  statements  in  the 
certificate,  without  erasing  them,  and  make  the  necessary  corrections,  noting 
on  the  margin  of  the  certificate  his  authority  for  so  doing,  and  transmit  the 
affidavits,  attached  to  the  original  certificate,  when  making  his  regular  monthly 
returns  to  the  state  registrar. 

[Corrections,  how  made.]  If  the  correction  relates  to  a  certificate  previously 
returned  to  the  state  registrar,  he  shall  transmit  the  affidavit  forthwith  to  the 
state  registrar.  If  the  correction  is  first  made  upon  the  original  certificate  on 
file  in  the  state  bureau  of  vital  statistics,  the  state  registrar  shall  immediately 
transmit  a  certified  copy  of  the  original  certificate  corrected  as  above,  to  the 
county  recorder  or  city  health  officer,  who  shall  thereupon  substitute  such  cer- 
tified copy  for  a  copy  of  the  certificate  in  his  records.  All  such  corrections  and 
marginal  notes  referring  to  them  shall  be  legibly  written  in  ink,  typewritten 

or  printed. 

History:  Enacted  March  12,  1872;  amended  March  16,  1878,  Code 
Amdts.  1877-8,  pp.  60,  61;  March  18,  1905,  Stats,  and  Amdts.  1906,  pp. 
106-7;  March  6,  1907,  Stats,  and  Amdts.  1907,  p.  114,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  164. 
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§  3082.  PENALTY  FOB  FAILURE  TO  PERFORM  DUTY.  Any  officer  or 
person  upon  whom  a  duty  is  imposed  under  this  chapter  who  fails,  neglects  or 
refuses  to  perform  any  of  the  duties  imposed  upon  him  under  this  chapter  or  by 
the  instructions  and  directions  of  the  state  registrar  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction  shall  be  punished  in  the  same  manner  as 
other  misdemeanors  provided  in  the  Penal  Code. 

[Repealing  clause.]    Sec.  12.  All  acts  and  parts  of  acts  in  conflict  specially 

repealed. 

History:  Enacted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  107. 

§3083.  STATE  REGISTRAR  TO  FURNISH  CERTIFIED  COPIES  OF 
RECORDS.  The  state  registrar  shall,  upon  request,  furnish  any  applicant  a 
certified  copy  of  the  record  of  any  marriage  or  birth  registered  under  the  pro- 
visions of  this  chapter,  for  the  making  and  certification  of  which  he  shall  be 
entitled  to  a  fee  of  fifty  cents,  to  be  paid  by  the  applicant.  Any  such  copy  of 
the  record  of  a  marriage  or  birth,  when  certified  by  the  state  registrar  to  be  a 
true  copy  thereof,  shall  be  prima  facie  evidence  in  all  courts  and  places  of  the 
facts  therein  stated. 

[Fees.]  For  any  search  of  the  files  and  records,  when  no  certified  copy  is 
made,  the  state  registrar  shall  be  entitled  to  a  fee  of  fifty  cents,  to  be  paid  by 
the  applicant,  for  each  hour  or  fractional  part  of  an  hour  employed  in  such 
search.  And  the  state  registrar  shall  keep  a  full  and  correct  account  of  all  fees 
received  by  him  under  these  provisions  and  deposit  such  money  with  the  state 
treasurer,  who  shall  credit  the  amount  to  the  fund  provided  and  to  be  used  for 
the  payment  of  the  traveling  and  contingent  expenses  of  the  state  board  of 

health. 

History:  Enacted  March  16,  1878,  Code  Amdts.  1877-8,  p.  61; 
amended  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  107;  March  6,  1907, 
Stats,  and  Amdts.  1907,  p.  115,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  164. 

§  3084.  BURIAL  PERMIT.  No  person,  firm  or  corporation  shall  deposit  in 
any  cemetery,  or  inter  in  any  cemetery  in  any  county,  city,  or  city  and 
county  in  this  state,  any  human  body  without  first  having  obtained  and  filed 
with  the  board  of  health,  or  health  officer,  of  the  city,  city  and  county,  or  county 
where  the  death  occurred,  a  certificate,  signed  by  a  physician,  or  a  coroner, 
setting  forth  as  near  as  possible,  the  name,  age,  color,  sex,  place  of  birth, 
occupation,  date,  locality  and  the  cause  of  death  of  the  deceased,  and  obtain 
from  said  board  of  health  or  health  officer  a  burial  permit ; 

[Removal  of  body.]  Nor  shall  any  human  body  be  removed  or  disinterred 
without  a  permit  from  the  board  of  health,  health  officer,  or  by  order  of  the 
coroner,  of  the  county,  city  and  county,  or  city  in  which  the  same  is  buried.  , 
A  burial  permit  issued  in  one  county,  or  city,  or  city  and  county,  shall  be  valid  i 
and  sufficient  in  any  county  which  shall  be  specified  therein  as  the  place  of  I 
interment,  and  shall  be  issued  in  duplicate,  and  shall  be  marked  respectively  * 
original  and  duplicate.  The  original  shall  be  retained  by  and  filed  with  the 
board  of  health,  or  health  officer  issuing  the  same,  and  the  duplicate  shall  be 
presented  to  and  filed  with  the  board  of  health  or  health  officer  of  the  county         i 
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wherein  the  body  is  interred,  and  no  further  permit  for  burial  shall  be  required, 
but  any  county  burial  fees  required  by  law  or  ordinance  shall  be  paid. 

[Superintendent's  report.]  Superintendents  of  cemeteries  must  return  to 
the  county  board  of  health  or  health  officer,  and  county  recorder  of  the  county 
where  the  interment  is  made,  on  each  Monday,  the  names  of  all  persons  interred 
or  deposited  within  their  respective  cemeteries  for  the  preceding  week.  No 
superintendent  of  a  cemetery  shall  remove,  permit,  or  cause  to  be  removed, 
disinter  or  cause  or  permit  to  be  disinterred,  any  corpse  that  has  been  deposited 
in  the  cemetery,  without  a  permit  from  the  county  board  of  health,  or  health 
officer,  or  by  order  of  the  county  coroner. 

[Health  officer's  report.]    The  board  of  health,  or  health  officer  must  file  a 

report  with  the  county  recorder  on  each  Monday,  showing  the  names  of  all 

persons  interred  in  the  county  on  permits  issued  outside  of  the  county,  for  the 

preceding  week,  and  by  what  board  of  health  or  health  officers  burial  permits 

therefor  were  issued.  * 

History:  Original  section  governing  this  subject  enacted  March  10, 
1885,  Stats,  and  Amdts.  1885,  p.  55;  ajnended  February  25,  1889,  Stats, 
and  Amdts.  1889,  p.  36;  repealed  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  107.  Present  section  enacted  April  26,  1913,  Stats,  and  Amdts. 
1913,  p.  106.    In  effect  August  10,  1913. 

1.     Duty  and  liability  of  ©Ulcer. — Before  these  respects  he  is  liable  to  be  proceeded 

Issuing;   his  permit  it   is  duty   of  officer   to  against     for     removal     from     office     under 

demand,  receive,  and  file  proper  certificate  proper  statute,  and  is  punishable  for  misde- 

of   death   prescribed   by   statute.     Upon   its  meanor  under  section  S78  of  Penal  Code. — 

receipt  it  is  equally  his  duty  to  issue  per-  Ex  parte  Keeney,  84  CaL  304,  310,  24  Pac 

mit.    For  violation  of  his  duty  in  either  of  34. 


CHAPTER  IV. 

DISSECTION. 

1 3093.  Physicians,  etc.,  may  obtain  dead  bodies. 

$  3094.  Surrender  of  bodies  required  to  be  buried  at  public  expense. 

1 3095.  Physicians,  etc.,  to  give  certificate  from  supervisors. 

§3093.  PHYSICIANS,  ETC.,  MAY  OBTAIN  DEAD  BODIES.  Any  person 
licensed  by  the  medical  or  osteopathic  boards  of  examiners  in  this  state  or  any 
medical  or  osteopathic  student,  under  the  authority  of  any  such  licensed  physi- 
cians, may  obtain,  as  hereinafter  provided,  and  have  in  his  possession  human 
dead  bodies,  or  the  parts  thereof,  for  the  purposes  of  anatomical  inquiry  or 

instruction. 

History:  Enacted  March  12,  1872.  founded  upon  §  1  Act  March  26, 
1870,  Stats.  1869-70,  p.  405;  amended  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  835,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  165.  In  effect  imme- 
diately. 

• 

Disinterring  body  without  permit. — See  2  Violation    of   bnrlnl    and   the   remains   of 

Henning's    General    Laws,    3d    ed.(    p.    S486,       the  dead. — See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
|  5.  §§  290  et  seq.  and  notes. 

Penalty  for  removing  body  for  dlaaeetlon. 

— See   Kerr's   Cyc.   Pen.   Code,   2d   ed.,    |  291 
and  note. 
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§3094.  SURRENDER  OF  BODIES  REQUIRED  TO  BE  BURIED  AT 
PUBLIC  EXPENSE.  Any  sheriff,  coroner,  keeper  of  a  county  poorhouse,  pub- 
lic hospital,  county  jail,  or  state  prison,  or  the  mayor  or  board  of  supervisors 
of  the  city  of  San  Francisco,  must  surrender  the  dead  bodies  of  such  persons 
as  are  required  to  be  buried  at  the  public  expense  to  any  physician  or  surgeon, 
licensed  by  the  medical  or  osteopathic  boards  of  examiners,  to  be  by  him  used 
for  the  advancement  of  anatomical  science,  preference  being  always  given  to 
medical  and  osteopathic  schools,  by  law  established  in  this  state,  for  their  use 
in  the  instruction  of  students.  But  if  such  deceased  person  during  his  last 
sickness  requested  to  be  buried,  or  if  within  twenty-four  hours  after  his  death 
some  person  claiming  to  be  of  kindred  or  a  friend  of  the  deceased  requires  the 
body  to  be  buried,  or  if  such  deceased  person  was  a  traveler  who  suddenly 
died  before  making  himself  known,  such  dead  body  must  be  buried  without 
dissection. 

History:  Enacted  March  12,  1872;  amended  March  21,  1907,  Stats, 
and  Amdts.  1907,  p.*835,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  165.  In 
effect  immediately. 

§3095.  PHYSICIANS,  ETC.,  TO*  GIVE  CERTIFICATE  FROM  SUPER- 
VISORS. Every  physician,  licensed  by  the  medical  or  osteopathic  boards  of 
examiners  in  this  state,  before  receiving  a  dead  body,  must  give  to  the  board 
or  officer  surrendering  the  same  to  him  a  certificate  from  the  county  board  of 
supervisors  that  he  is  a  fit  person  to  receive  such  dead  body.  He  must  also  give 
a  bond,  with  two  sureties,  that  each  body  so  by  him  received  will  be  used  only 
for  the  promotion  of  anatomical  science,  and  that  it  will  be  used  for  such 
purposes  within  this  state  only,  and  so  as  in  no  event  to  outrage  the  public 

feeling. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  March  26, 
1870,  Stats.  1869-70,  p.  405;  amended  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  835,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  166.  In  effect  Imme- 
diately. 


CHAPTER  V. 

CEMETERIES  AND  SEPULTURE. 

|  3105.  Title  to  cemetery  grounds. 

§  3106.  What  constitutes  a  cemetery. 

§  3107.  Cemeteries,  how  laid  out  and  dedicated  on  public  lands. 

f  3108.  Inhabitants  of  city,  etc.,  to  own  cemetery. 

|  3109.  Public  cemeteries,  under  whose  control. 

9  3110.  Who  exercise  jurisdiction  and  control  over. 

§  3111.  Register  must  be  kept. 

§  3105.    TITLE  TO  CEMETERY  GROUNDS.    The  title  to  lands  used  as  a 

public  cemetery  or  graveyard,  situated  in  or  near  to  any  city,  town,  or  village, 

and  used  by  the  inhabitants  thereof  continuously,  without  interruption,  as  a 

burial-ground  for  five  years,  is  vested  in  the  inhabitants  of  such  city,  town,  or 

village,  and  the  lands  must  not  be  used  for  any  other  purpose  than  a  public 

cemetery. 

History:    Enacted  March  12,  1872. 
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REVEB8IONABY  INTEBEST  OF  DONOB. 

1.  As  to  in  general 

2.  Deeding  property  for  cemetery  purposes — 

No  reservation  on  termination  of  trust. 

3.  Permitting  use  of  land  as  cemetery  prior 

to  adoption  of  section. 

4.  Property   set    apart    for   cemetery — Never 

used  for  that  purpose. 

A*  to  cemeteries,  see  1  Henning's  Gen- 
eral Laws,  3d  ed.,  pp.  SS0-3S9. 

1.  A*  to  In  ffeueraL— Whether  this  sec- 
tion operates  in  any  case  to  devest  title 
of  owner  of  property  absolutely,  or  further 
than  is  necessary  to  use,  leaving-  It  to  re- 
vert to  original  owner  when  ground  is 
abandoned  and  body  removed,  not  consid- 
ered or  decided. — Stockton  v.  Weber,  98  Cal. 
433,  438,  88  Pac.  883. 

2.  Deeding    property    for   cemetery    pur- 
— Ifo    reservation    on    termination    of 


trust* — Where  property  Is  deeded  for  cem- 
etery purposes  without  provisions  being: 
made  as  to  whom  property  should  belong- 
to,  upon  failure  or  termination  of  trust  the 
author  thereof  has  right  to  transfer  prop- 
erty and  purchaser  takes  same  subject  to 
trust. — Schlessinger  v.  Mallard,  70  Cal.  326, 
331,  11  Pac.  728. 

3.  Permitting  use  of  land  an  cemetery 
prior  to  adoption  of  section  could  not  oper- 
ate to  devest  title  of  owner — the  provision 
of  section  not  being  retroactive. — Stockton 
v.  Weber,  98  Cal.  483,  438,  S3  Pac.  332. 

4.  Property  net  apart  for  cemetery  — 
Never  devoted  to  that  purpose.  —  Where 
property  set  apart  for  cemetery  was  never 
devoted  to  such  purpose  and  could  not  be 
used  for  such  purpose  when  cemetery  was 
established,  a  resulting:  trust  is  created  by 
operation  of  law  In  favor  of  donor. — Schles~ 
singer  v.  Mallard,  70  Cal.  326,  331,  11  Pac. 
728. 


§  3106.    WHAT  CONSTITUTES  A  CEMETERY.    Six  or  more  human  bodies 

being  buried  at  one  place  constitutes  the  place  a  cemetery. 

History:     Enacted  March  12,  1872,  re-enactment  of  §  4  Act  Febru- 
ary 16,  1854,  Stats.  1854,  p.  20. 


CEMETEBIES— ABBITRABY  REGULA- 
TIONS. 

1.  Exhumations — Regulation  of. 

2.  Ordinance  prohibiting  burials — Through- 

out limits  of  city. 

3,  4.  Same — Arbitrarily  prohibiting  burials. 

5.  Same — Same — And    prohibiting   sale    or 

lots. 

6.  Same — Must  be  reasonable. 

7.  Same — Where  cemetery  is  not  nuisance. 

8.  Rural  cemetery  act — City  ordinance  not 

in  conflict  with. 


Burial     and  disinterment    permits.  -» See 

ante,     ffi  3025,  3084,    2    Henning's    General 

Laws,  3d  ed.,  p.   3486,   §  5,  and  Kerr's  Cyc. 

Pen.  Code,  2d  ed.,  S§  290  et  seq.  and  notes. 

Cemeteries    and   cemetery    corporations.— 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed..  99  608-610 
and  notes;  1  Henning's  General  Laws,  3d 
ed.,  pp.  330-389. 

Exhumation  and  removal  of  the  remains 
off  deceased  persons. — See  1  Henning's  Gen- 
eral Laws,  3d  ed.,  pp.  300-302. 

Prohibiting;    bnrlals    In    cemeteries.  —  See 

Kerr's  Cyc.  Pen.  Code,  2d  ed.  §  297  and  note. 

Removal  of  remains  from  cemeteries  In 
cities. — See  1  Henning's  General  Laws,  3d 
ed,,  p.  332. 

Rural  cemetery  associations. — See  1  Hen- 
ning's General  Laws,  3d  ed.,  p.  334. 

Violating;  sepulture  and  the  remains  of 
the  dead. — See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
19  290,  297  and  notes. 

Who  charred  with  doty  of  burial  and 
punishment     for    omitting     to     bury.  —  See 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  19  292,  293 
and  notes. 


1.  Exhumations— Regulation  of. — Burial 
and  exhumation  of  dead  with  view  to  sani- 
tary objects  have  always  among  all  civ- 
ilised nations  been  regarded  as  proper 
subjects  of  local  regulation,  and  an  ordi- 
nance providing  that  no  exhumations  be 
made  without  permit  from  health  officials 
of  county  and  payment  of  prescribed  tax 
or  fee  therefor,  is  valid. — In  re  Wong  Tung 
Quy,   2  Fed.   624. 

2.  Ordinance  prohibiting  burials  — 
Throughout  limits  of  city  and  county  of 
San  Francisco  under  any  and  all  circum- 
stances and  conditions,  is  void.  Supervisors 
by  their  mere  order  and  declaration  can 
not  make  such  burials  dangerous  to  life 
and  detrimental  to  public  health. — Hume  v. 
Laurel  Hill  Cemetery  (U.  S.  C.  C.  N.  Dlst. 
Cal.  Oct.  9,  1905),  142  Fed.  552. 

8.     Same— Arbitrarily    prohibiting    burial 

of  bodies,  or  establishment,  extension,  or 
enlargement  of  any  cemetery  within  an 
entire  county  embracing  large  tracts  of  un- 
occupied land  remote  from  human  habita- 
tion, for  burial,  In  which  public  could  not 
be  endangered,  Is  unreasonable  and  void. 
The  establishment  of  cemetery  for  burial  of 
dead  Is  a  lawful  business  and  is  no  more 
subject  to  will  of  supervisors  than  the  right 
to  engage  in  any  ofher  business.  There  is 
wide  difference  between  regulation  and 
prohibition — regulatory  provisions  as  con- 
dition imposed  for  exercise  of  right  and 
making  right  itself  dependent  upon  unre- 
strained will  of  municipality. — Los  Angeles 
v.  Hollywood  Cemetery  Assoc,  124  Cal. 
344,  348,  71  Am.  St.  Rep.  75,  57  Pac.  153. 

4.  Ordinance  making  it  unlawful  to  bury 
or  Inter  or  cause  to  be  interred  or  buried 
after  certain  date  dead  body  of  any  person 
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CEMETERIES— LAYING  OUT  AND  DEDICATION. 
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in  any  cemetery,  graveyard,  or  any  place 
within  city  and  county  of  San  Francisco 
exclusive  of  those  portions  thereof  belong- 
ing to  United  States,  is  not  in  conflict  with 
general  law  and  Is  valid  as  police  regula- 
tion. The  court  can  not  say  as  matter  of 
law  that  conditions  of  city  are  not  such  as 
to  make  it  reasonable  to  prohibit  further 
burial  of  dead  within  city  limits,  as  in  en- 
actment of  police  regulations  legislative 
body  is  not  confined  to  present  conditions 
alone  but  may  look  to  future  and  make 
such  provisions  as  may  be  reasonably  ex- 
pected to  be  necessary  to  preserve  public 
health  and  welfare  in  immediate  growth 
and  progress  of  city.  If  a  doubt  exists 
as  to  unreasonableness  of  an  ordinance  that 
fact  is  sufficient  reason  for  court  to  decline 
to  adjudge  ordinance  Invalid. — Odd  Fellows' 
Cem.  Assoc,  v.  San  Francisco,  140  Cal.  226, 
230,  232-234,  78  Pac.  987.  See  Hume  v. 
Laurel  Hill  Cemetery,  supra. 

5.  Same— Same— And  prohibiting  sale  of 
lots* — Ordinance  forbidding  burial  of  hu- 
man bodies  within  city  and  county  or  any 
designated  portion  thereof,  or  in  any  cem- 
etery situated  therein,  and  also  sale  of 
lots  in  any  cemetery,  excepting,  however, 
burials  in  cemetery  lots  theretofore  pur- 
chased, is  void  as  limiting  privilege  of 
burial  to  one  class  of  citizens  and  denying 
it  to  other  classes.  Such  ordinance  Is  also 
void  as  attempting  to  prohibit  something 
which  is  not  at  time  of  its  enactment  dele- 
terious to  health  but  which  may,  under 
some  circumstances,  at  some  future  time 
become  so. — Ex  parte  Bohen,  115  Cal.  372, 
376,  36  L.  R.  A.  618,  47  Pac.  66. 


ft,  flame— Mvt  »•  reasonable*— Prohibi- 
tion of  burials  within  limits  of  municipal- 
ity must  be  reasonable,  and  an  ordinance 
prohibiting  burials  in  any  part  of  city  con- 
taining much  territory  sparsely.  Inhabited 
and  from  burials  in  which  no  harm  could 
result  is  void. — Wygant  v.  McLauchlan.  tt 
Ore.  429,  64  Pac.  867. 


7.  Same  —  Where  cemetery  m  mvt  ral- 
sance  and  has  never  been  and  will  not  be- 
come such  and  is  not  dangerous  to  life  or 
detrimental  to  public  health  it  is  not  within 
power  of  municipality  to  suppress  it  — 
Hume  v.  Laurel  Hill  Cemetery  (U.  S.  C.  C 
N.  DIst.  Cal.  Oct.  9,  1905),  142  Fed.  552: 
Yates  v.  Milwaukee,  77  U.  S.  (10  Wall.)  497, 
505,  19  L.  ed.  984. 

&  Rural  cemetery  act  —  City  ordlsasct 
not  In  conflict  with. — Ordinance  prohibiting 
burials  in  cemeteries  within  limits  of  city 
is  not  In  conflict  with  act  of  1859  for  in- 
corporation of  rural  cemetery  associations 
or  sections  608-616  of  Civil  Code.  Those  laws 
merely  give  such  corporation  power  to  take 
and  hold  land  and  limit  amount  thereof 
and  uses  to  which  it  may  be  devoted.  There 
is  nothing  purporting  to  be  an  exercise  of 
police  power  with  respect  to  public  health, 
safety,  or  comfort,  and  they  are  not  in- 
tended to  operate  upon  or  In  any  manner 
restrict  authority  of  municipal  corpora- 
tions in  exercise  of  its  police  power  to  reg- 
ulate and  control  location  and  maintenance 
of  cemeteries. — Odd  Fellows*  Cem.  Assoc,  v. 
San  Francisco,  140  Cal.  226,  230,  232,  73  Pac. 
987. 


§  3107.  CEMETERIES,  HOW  LAID  OUT  AND  DEDICATED  ON  PUBLIC 
LANDS.  Incorporated  cities  or  towns,  and  for  unincorporated  towns  or  vil- 
lages, the  supervisors  of  the  county  may  survey,  lay  out,  and  dedicate  of  the 
public  lands  situated  in  or  near  such  city,  town,  or  village,  not  exceeding  five 
acres,  for  cemetery  and  burial  purposes.  The  survey  and  description  thereof, 
together  with  a  certified  copy  of  the  order  made  constituting  the  same  a  ceme- 
tery, must  be  recorded  in  the  recorder's  office  of  the  county  in  which  the  same 

is  located. 

History:    Enacted  March  12,  1872. 


ESTABLISHING  CEMETERIES  BY 

CITY. 

1.  City  may  establish  cemetery. 

2.  Same — Can  not  grant  to  individuals. 

3.  Same — May  revoke  license  to  use. . 

1.  City  may  establish  cemetery  for  in- 
terment of  its  dead  and  place  same  in  pos- 
session and  under  control  of  suitable  trus- 
tees, and  deed  from  city  vests  legal  title 
to  property  in  trustees  for  purpose  of  trust 
— Weisenberg  v.  Truman.  58  Cal.  63,  69. 

2.  Sane— Cm   not   grant   to   individual*. 

—Outside  lands  of  city  and  county  of  San 
Francisco  eet  apart  as   city  cemetery  are 


held  by  city  for  use  of  and  in  trust  for 
people,  and  no  part  thereof  can  be  granted 
to  corporation  though  used  by  It  only  for 
burial  purposes. — La  Societa  I  tali  an  a  v.  City 
and  County  of  San  Francisco,  1S1  Cal.  169, 
174,   63  L.  R.  A.  382,  63  Pac.  174. 

8.     Same— May    revoke    license    to    nse.— 

Ordinance  granting-  permission  to  corpora- 
tion or  society  to  make  burials  in  part  of 
city  cemetery  can  not  devest  city  of  right 
to  thereafter,  In  exercise  of  its  police 
power,  prohibit  further  burials  in  such  cem- 
etery.— La  Societa  Itallana  v.  City  and 
County  of  San  Francisco,  131  CaL  169,  174, 
53  L.  R.  A.  382,  68  Pac.  174. 


1088 


Tit.  VII,  eh.  V.]  PUBLIC  CEMETERIES — CONTROL.   OF,  §|S108-3U1 

§3108.    INHABITANTS  OP  CITY,  ETC.,  TO  OWN  CEMETERY.    The 

inhabitants  of  any  city,  town,  village,  or  neighborhood  may  by  subscription  or 
otherwise  purchase  or  receive  by  gift  or  donation,  lands  not  exceeding  five 
acres,  to  be  used  as  a  cemetery,  the  title  thereof  to  be  vested  in  such  inhabitants, 
and  when  once  dedicated  to  use  for  burial  purposes  must  thereafter  be  used  for 
no  other  purpose. 

History:    Enacted  March  12,  1872. 

Burial  of  t«e  dead,  municipal  power  over.  Power  of  municipalities  to  re*nlate,  pro. 

—See  note,  38  L.  R.  A.  327.  hlblt,  or  discontinue  cemeterle*.— See  note, 

Municipal  control  over  nuisances  relating       87  Am.  St.  Rep.  678. 
to  burial-ground,  etc. — See  note,  41  L  R.  A. 
323    (also    hospitals,    garbage,    sewers,    and 
things  relating  to  public  health,  etc.). 

§  3109.    PUBLIC  CEMETERIES,  UNDER  WHOSE  CONTROL.    The  public 

cemeteries  of  cities,  towns,  villages,  neighborhoods  and  of  fraternal  or  beneficial 

associations  or  societies  must  be  enclosed  and  laid  off  into  lets,  and  the  general 

management,  conduct  and  regulation  of  interments,  permits  to  inter,  or  remove 

interred  bodies,  the  disposition  of  lots,  and  keeping  the  same  in  order,  are 

under  the  jurisdiction  and  control  of  the  cities  and  towns  owning  the  same,  if 

incorporated;  if  not,  then  under  the  jurisdiction  and  control  of  the  board  of 

supervisors  of  the  county  in  which  they  are  situated ;  provided,  that  in  all  cases, 

those  owned  by  said  fraternal  or  beneficial  associations  or  societies  shall  be 

under  the  jurisdiction  of  and  controlled  and  managed  by  said  associations  or 

societies  or  by  trustees  appointed  by  them. 

History:     Enacted  March  12,  1872;  amended  March  9,  1911,  Stats, 
and  Amdts.  1911,  p.  316. 

§  3110.    WHO  EXERCISE  JURISDICTION  AND  CONTROL  OVER.    The 

authorities  having  jurisdiction  and  control  of  cemeteries  may  make  and  enforce 

general  rules  and  regulations  therefor,  and  appoint  sextons  or  other  officers  to 

enforce  obedience  to  the  same  with  such  powers  and  duties  regarding  the 

cemetery  as  they  may  deem  necessary. 

History:     Enacted  March  12,  1872;  amended  March  9,  1911,  Stats, 
and  Amdts.  1911,  p.  316. 

§  3111.  REGISTER  MUST  BE  KEPT.  The  authority  having  control  of  a 
public  cemetery  must  require  a  register  of  name,  age,  birthplace,  and  date  of 
death  and  burial  of  every  body  interred  therein,  to  be  kept  by  the  sexton  or 
other  officer/  open  to  public  inspection. 

History:    Enacted  March  12,  1872. 


§§3134,3187      LOST  PROPJCRTY— DUTY    OF   FUfDBR   OF— APPRAISERS,   (Pt.  Ill,  Tit.  VII. 


CHAPTER  VL 


LOST  AND  UNCLAIMED  PBOPEBTY. 

Article  I.    Lost  money  and  goods,  f  f  3136-3142. 
IL    Unclaimed  property,  H  3152-3158. 


ARTICLE  I. 

LOST  MONEY  AND  GOODS. 

|  3136.  Duty  of  persons  finding  lost  money,  goods,  etc 

$  3137.  Appraisers ;  justice  to  appoint,  duty  of. 

1 3138.  List  of  appraisers  to  be  filed — Finder  to  advertise. 

$  3139.  Proceedings,  if  no  owner  appear  within  six  months. 

$  3140.  Finder  to  restore  property,  when — Owner  may  sue,  when. 

$  3141.  Finder  failing  to  make  discovery,  penalty. 

f  3142.  Proof,  how  made. 

§3136.    DUTY  OF  PERSONS  FINDING  LOST  MONET,  GOODS,  ETC. 

If  any  person  finds  any  money,  goods,  things  in  action,  or  other  personal  prop- 
erty, or  shall  save  any  domestic  animal  from  drowning  or  from  starvation, 
when  such  property  shall  be  of  the  value  of  ten  dollars  or  more,  he  must  inform 
the  owner  thereof,  if  known,  and  make  restitution  without  compensation,  fur- 
ther than  a  reasonable  charge  for  saving  and  taking  care  thereof;  but  if  the 
owner  is  not  known  to  the  party  saving  or  finding  such  property,  he  must, 
within  five  days,  make  an  affidavit  before  some  justice  of  the  peace  of  the 
county,  stating  when  and  where  he  found  or  saved  such  property,  particularly 
describing  it;  and  if  the  property  was  saved,  particularly  stating  from  what 
and  how  he  saved  the  same,  stating  therein  whether  the  owner  of  the  property 
is  known  to  him,  and  that  he  has  not  secreted,  withheld,  or  disposed  of  any 
part  of  such  property. 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  42. 

Dvtlea  and  liabilities  of  Under  of  lout  Rep.  180;  37  L.  R.  A.  116;  1  L*.  R.  A.  (N.  S.) 
property  or  ffoods. — See  Kerr's  Cyc.  Civ.  477;  8  L.  R.  A.  (N.  S.)  95;  S5  L  R.  A. 
Code,  2d  ed.,   9§  1864-1872  and  notes.  (N.  S.)  979;  L.  R.  A.  191 6 A,  660. 

Larceny    of    lout    property.  —  See    Kerr's  Wrecked  property  and  wreck*. — See,  ante. 


Cyc.   Pen.  Code,  2d  ed.,   8  485  and   note.  89  2403-2418. 

Rlffhta  and   liabilities   of  finder  of   prop-  Same— Claimant    of    to    sjlve    bond*    an' 

erty. — See    notes,    18    Am.    Dec.    55;    30    Am.       action    on. — See,    ante,    |§  2409-2411. 

§3137.  APPRAISERS;  JUSTICE  TO  APPOINT,  DUTY  OP.  The  justice 
must  then  summon  three  disinterested  householders  to  appraise  the  same.  The 
appraisers,  or  any  two  of  them,  must  make  two  lists  of  the  valuation  and 
description  of  such  property,  and  sign  and  make  oath  to  the  same,  and  deliver 
one  of  the  lists  to  the  finder,  and  the  other  to  the  justice  of  the  peace. 

History:    Enacted  March  12,  1872. 
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Ck.  VI,  art.  I.]  APPRAISERS — ADVERTISING — PROCEEDINGS— PROOF.         §§  8138-3142 

§  3138.  LIST  OF  APPRAISERS  TO  BE  FILED.  FINDER  TO  ADVER- 
TISE. The  justice  must  file  such  list,  and  the  finder  must  transmit  a  copy  of 
the  same  to  the  recorder  of  the  county,  who  must  record  the  same  in  a  book 
known  as  the  "Estray  and  lost  property  book,"  within  fifteen  days,  and  the 
finder  must  at  once  set  up  at  the  court-house  door  and  four  other  public  places 
in  the  township  or  city  4  copy  of  such  valuation  and  description  of  property. 

History:     Enacted  March  12,  1872. 

1.     Commissioners'  mote  says:  "It  was  the  sence  of  any  special  statute  estrayed  prop- 
intention   to  continue  undisturbed   the  spe-  erty  annoying  a  finder,  who  knows  no  owner 
cial   estray   laws   particularly  applicable  to  for  it,  may  keep  and  dispose  of  it  as  herein 
particular   counties,   but   a   careful   reading  provided  for  other  lost  property." 
of  this  article  will  discover  that  in  the  ab- 

§3139.  PROCEEDINGS,  IF  NO  OWNER  APPEAR  WITHIN  SIX 
MONTHS.  If  no  owner  appears  and  proves  the  property  within  six  months, 
and  the  value  thereof  does  not  exceed  twenty  dollars,  the  same  vests  in  the 
finder;  but  if  the  value  exceed  twenty  dollars,  the  finder  must,  within  thirty 
days  after  setting  up  the  list  mentioned  in  the  preceding  section,  cause  a  copy 
of  the  description  to  be  inserted  in  some  newspaper  printed  in  the  county,  if 
there  be  one,  and  if  not,  in  some  newspaper  printed  in  the  state,  for  three 
weeks ;  and  if  no  owner  prove  the  property  within  one  year  after  such  publica- 
tion it  vests  in  the  finder. 

History:    Enacted  March  12,  1872. 

§3140.    frlNDER  TO  RESTORE  PROPERTY,  WHEN.     OWNER  MAY 

SUE,  WHEN.    If,  within  one  year,  an  owner  appears  and  proves  the  property 

and  pays  all  reasonable  charges,  including  fees  of  officers,  the  finder  must 

restore  the  same  to  him.    On  failure  to  make  restoration  of  such  property,  or 

the  appraised  value  thereof,  on  being  tendered  such  charges  and  fees,  the 

owner  may  recover  the  same  or  the  value  thereof  by  civil  action  in  any  court 

having  jurisdiction. 

History:    Enacted  March  12,  1872. 

§  3141.    FINDER  FAILING  TO  MAKE  DISCOVERY,  PENALTY.    If  any 

person  find  any  money,  property,  or  other  valuable  thing,  and  fail  to  make 

discovery  of  the  same  as  required  by  this  article,  he  forfeits  to  the  owner  double 

the  value  thereof. 

History:    Enacted  March  12,  1872. 

Larceny  committed  by  failure  of  finder  to  make  discovery. — See  Kerr's  Cyc.  Civ.  Code, 
2d  ed.(  I  485  and  note. 

§  3142.  PROOF,  HOW  MADE.  The  proof  required  by  this  article  must  be 
made  before  the  clerk  with  whom  the  list  provided  for  herein  is  filed,  and  if  he 
is  satisfied  therefrom  that  the  person  claiming  to  be  is  the  owner,  he  must 
certify  that  fact  under  his  hand  and  the  seal  of  the  county  court. 

History:    Enacted  March  12,  1872. 

Commissioner*'  note  says:  "The  preced-  The  material  changes  made  are:  1.  In  es- 
ing  article  Is  substituted  for  an  act  con-  tablishlng  a  uniform  rule,  applicable  alike 
cerning  water-craft  found  adrift,  and  lost  to  all  kinds  of  lost  property;  2.  Investing 
money   and   property    (Stats.    1850,   p.    156).       the   title   of   the  property  in   the  finder  In- 
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UNCLAIMED  PROPERTY— RETAINING  FOR  CHARGES.      [Pt.  Ill,  Tit.  VIX. 


stead  of  in  the  county  in  which  it  is  found. 
It  is  certainly  just  that  when  property  can 
not  be  restored  to  the  owner  the  title 
oug-ht  to  vest  In  the  person  whose  care 
and  expenditure  has  preserved  it,  and  that 


no  sufficient  reason  can  be  adduced  for 
taking  It  from  him  and  giving  it  to  a  coun- 
ty which  has  neither  run  risk  nor  incurred 
expense  in  relation  to  it." 


ARTICLE  n. 

UNCLAIMED  PBOPBBTT. 

|  3152.  Carriers,  etc.,  may  retain  goods  until  charges  paid. 

I  3153.  Property  unclaimed  within  sixty  days  to  be  sold. 

1 3154.  Proceeds  unclaimed,  where  to  go. 

|3155.  Carrier's  responsibility  ceases,  when. 

I  3156.  Property  upon  which  advances  are  made  may  be  sold,  when. 

I  3157.  Pees  of  officers. 

|3158.  Proceedings  in  sale  of  unclaimed  property. 


§3152.  CARRIERS,  ETC.,  MAY  RETAIN  GOODS  UNTIL  CHARGES 
PAID.  When  any  goods,  merchandise,  or  other  property  has  been  received  by 
any  railroad  or  express  company,  or  other  common  carrier,  commission  mer- 
chants, innkeepers  or  warehousemen,  for  transportation  or  safe-keeping,  and 
ape  not  delivered  to  the  owner,  consignee,  or  other  authorized  person,  the  car- 
rier, commission  merchant,  innkeeper,  or  warehouseman,  may  hold  <or  store  the 
same  with  some  responsible  person  until  the  freight  and  all  just  and  reasonable 
charges  are  paid. 

History:    Enacted  March  12,  1872. 


UNCLAIMED  PBOPEBTY. 

1.  Common  carriers  not  affected. 

2.  Warehouseman — Sections  3152  and  3153. 

3.  Same-^-Name  of  owner  unknown. 

4.  Same — Unclaimed  goods. 


Delivery    and    itonge    by    carrier.  —  See 

Kerr's  Cyc.  Civ.  Code.  2d  ed.,  91  2118-2121 
and  notes. 

Lien  for  frelfffctaffe. — See  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  fi  2144  and  note. 

Relief  from  liability. — See  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  IS  2131,  2132  and  notes. 

1.     Common    carriers    are    aot    affected. — 

Provisions  of  Civil  Code  (55  2118,  2120).  for 
notice,  etc.,  by  common  carrier  to  consignee, 
of  arrival  of  goods,  etc.,  is  not  changed  or 
qualified  by  this  section.  It  affects  un- 
claimed property  received  by  carriers,  ex- 
press companies,  commission  merchants, 
Innkeepers,  etc.,  for  transportation  or  safe- 
keeping-, and  particular  object  is  to  give 
each  of  these  classes  of  bailee  Hen  upon 
such  property  for  their  charges,  and  power 
to  sell  so  much  thereof  as  may  be  neces- 
sary to  pay  such  charges.  Beyond  this 
special  subject,  it  does  not  purport  to  de- 
fine duties  or  obligations  of  common  car- 
riers   aa    prescribed    and    defined    by    Civil 


Code. — Wilson  v.  California  C.  R.  Co..  94 
Cal.  166,  178,  17  L  R.  A.  685,  29  Pac.  861. 

2.  Warehouseman  —  Sectloaa  S152  aad 
315S  are  to  be  considered  as  statins  the 
terms  of  a  contract  implied  by  law  when 
none  has  been  actually  made,  and  do  not 
apply  where  goods  are  placed  in  a  store- 
house under  contract  that  they  shall  re- 
main there  for  a  certain  definite  time. — 
Schedoudy  v.  Spreckels  Bros.  Coml.  Co.,  9 
Cal.  App.  398,  400,  99  Pac.  536. 

S.     Same— Name     of    owner    onknowa. 

Fact  that  the  name  of  the  owner  of  the 
goods  is  known  to  the  warehouseman  Is  not 
controlling,  for  the  owner  may  be  as  ef- 
fectually unknown  to  the  warehouseman, 
for  all  the  purposes  of  this  law,  from  a  lack 
of  knowledge  of  his  address,  as  he  would 
have  been  if  his  name  had  been  unknown. 
— Schedoudy  v.  Spreckels  Bros.  Coml.  Co., 
9  Cal.  App.  398,  400,  99  Pac.  536. 

4.  Same  —  Unclaimed  a*ood«.  —  Property 
belonging  to  a  known  owner  may  be  ••un- 
claimed" as  well  as  that  which  belongs  to 
an  unknown  one;  and  If  such  an  owner  did 
not  call  and  pay  within  sixty  days  from  the 
receipt,"  there  is  no  reason  why  the  ware- 
houseman would  not  be  entitled  to  his 
remedy.  —  Schedoudy  v.  Spreckels  Bros. 
Coml.  Co.,  9  Cal.  App.  398,  400,  99  Pac.  535. 
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§  3153.    PROPERTY  UNCLAIMED  WITHIN  SIXTY  DAYS  TO  BE  SOLD. 

If  no  person  calls  for  the  property  within  sixty  days  from  the  receipt  thereof, 
and  pays  freight  and  charges  thereon,  the  carrier,  commission  merchant,  inn- 
keeper, or  warehouseman  may  sell  such  property,  or  so  much  thereof  as  will 
pay  freight  and  charges,  to  the  highest  bidder  at  public  auction,  having  first 
caused  such  notice  of  sale  to  be  given  as  is  customary  in  sales  of  goods  by 
auction  at  the  place  where  said  goods  may  be  held  or  stored.  If  any  surplus  is 
left,  after  paying  freight,  storage,  expenses  of  sale,  and  other  reasonable 
charges,  the  same  must  be  paid  over  to.  the  owner  of  such  property,  upon 
demand  being  made  therefor  at  any  time  within  sixty  days  after  the  sale. 

History:     Enacted  March  12,  1872;  amended  March  6,  1903,  Stats, 
and  Amdts.  1903,  p.  88. 

See,  ante,   |  3152  and  note. 

§  3154.  PROCEEDS  UNCLAIMED,  WHERE  TO  GO.  If  the  owner  or  his 
agent  fails  to  demand  such  surplus  within  sixty  days  of  the  time  of  such  sale, 
then  it  must  be  paid  into  the  county  treasury,  subject  to  the  order  of  the  owner. 

History:    Enacted  March  12,  1872. 

See,  ante,  I  3162  and  note. 

§3155.  CARRIERS  RESPONSIBILITY  CEASES,  WHEN.  After  the  stor- 
age of  goods,  merchandise,  or  property,  as  herein  provided,  the  responsibility 
of  the  carrier  ceases,  nor  is  the  person  with  whom  the  same  is  stored  liable  for 
any  loss  or  damage  on  account  thereof,  unless  the  same  results  from  his 
negligence  or  want  of  proper  care. 

History:    Enacted  March  12,  1872. 

See,  ante,  |  3152  and  note. 

§  3156.  PROPERTY  UPON  WHICH  ADVANCES  ARE  MADE  MAY  BE 
SOLD,  WHEN.  When  any  commission  merchant  or  warehouseman  receives  on 
consignment  produce,  merchandise,  or  other  property,  and  makes  advances 
thereon,  either  to  the  owner  or  for  freight  and  charges,  he  may,  if  the  same  is 
not  paid  to  him  within  sixty  days  from  the  date  of  such  advances,  cause  the 
produce,  merchandise,  or  property  on  which  the  advances  were  made,  to  be 
advertised  and  sold  as  provided  herein. 

History:    Enacted  March  12,  1872. 

See,  ante,  I  3163  and  note. 

§  3157.  FEES  OF  OFFICERS.  The  fees  of  officers  under  this  chapter  are 
the  same  allowed  for  similar  services  in  other  cases  provided  in  this  code,  to  be 
paid  by  the  taker-up  or  finder  and  recovered  of  the  owner. 

History:    Enacted  March  12,  1872. 

See,  ante,  9  3162  and  note. 

§3158.    PROCEEDINGS  IN  SALE  OF  UNCLAIMED  PROPERTY.     All 

proceedings  had  under  this  article  shall  be  governed  entirely  by  the  provisions 
hereof,  and  shall  not  be  controlled  or  affected  by  the  provisions  of  article  two, 
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of  chapter  three,  of  title  seven,  of  part  four,  or  division  three  of  the  Civil  Code 

of  the  state  of  California. 

History:     Enacted  June  16,  1913,  Stats,  and  Amdts.   1913,  p.  980. 
In  effect  August  10,  1913. 


CHAPTER  VIL 

MARKS  AND  BRANDS. 

Article  I.    Marks  and  brands,  SI  3167-3172. 

II.    Regulations  relating  to  marks  and  brands,  f  f  3182-3185. 
ILL     Trade-marks,  $  13196-3201. 


ARTICLE  I. 

MARKS  AND  BRANDS. 

I  3167.  Owners  of  horses,  etc.,  to  keep  a  mark,  brand,  etc. 

f  3168.  To  record  brands — Fees. 

13169.  Recorders'  duties  respecting  recorded  marks,  etc. 

|  3170.  Marks  and  brands  not  lawful  unless  recorded — Number  to  be  used. 

$  3171.  Certain  marks  not  allowed. 

|  3172.  Age  at  which  animals  shall  be  branded. 

§  3167.    OWNERS  OF  HORSES,  ETC.,  TO  KEEP  A  MARK,  BRAND,  ETC. 

Owners  of  horses,  mules,  cattle,  sheep,  goats,  or  hogs  running  at  large  must 

have  a  mark,  brand,  and  counterbrand  different  from  any  one  in  use  by  any 

other  person,  so  far  as  may  be  known. 

History:     Enacted  March  12,  1872,  founded  upon  §  1  Act  May  1, 
1851,  Stats.  1851,  p.  411 


Acta    concerning:    marks    and    brands    la  Felony  to  alter  brand*. — See  Kerr's  Cyc 

Slaklyou    county    con  tinned    In    force. — See,       Pen.   Code,  2d  ed.,  9  SS7  and  note, 
ante,  8  19t  subd.  11. 

§3168.  TO  RECORD  BRANDS.  FEES.  Every  owner  must  record  with 
the  recorder  of  the  county  his  mark,  brand,  and  counterbrand  by  delivering  to 
the  recorder  his  mark,  cut  upon  a  piece  of  leather,  and  his  brand  and  counter- 
brand  burnt  upon  it,  which  shall  be  kept  in  the  recorder's  office.  A  certified 
copy  thereof  made  by  the  recorder,  with  the  seal  of  his  office  attached  thereto, 
is  evidence  on  the  trial  of  any  action  in  a  court  of  competent  jurisdiction  as  to 
the  ownership  of  all  animals  legally  marked  or  branded.  The  recorder  must 
enter  in  a  book  to  be  kept  by  him  for  that  purpose  a  copy  of  the  marks,  brands, 
and  counterbrands ;  but  he  must  first  be  satisfied  that  such  brand  and  counter- 
brand  tendered  to  him  for  record  is  unlike  any  other  mark,  brand,  or  counter- 
brand  in  the  county,  and,  as  far  as  his  knowledge  extends,  is  different  from  any 
other  in  the  state.  For  recording  the  mark,  brand,  and  counterbrand  the 
recorder  is  entitled  to  demand  and  receive  one  dollar. 

History:  Enacted  March  12,  1872,  founded  upon  $  2  Act  May  1,  1851 
(Stats.  1851,  p.  411),  as  amended  by  Act  May  14,  1861,  Stats.  1861, 
p.  373. 
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§  3169.    RECORDERS'  DUTIES  RESPECTING  RECORDED  MARKS,  ETC. 

Every  recorder  in  this  state  must  transmit  to  the  recorders  of  the  adjoining 

counties  a  transcript  of  all  the  marks,  brands,  and  counterbrands  recorded  in 

his  office,  to  be  filed  by  such  recorders  in  their  offices,  and  reference  thereto  must 

be  made  in  every  case  of  application  for  the  record  of  marks  and  brands. 

History:  Enacted  March  12,  1872,  founded  upon  §  11  Act  May  1, 
1851,  Stats.  1851,  p.  413. 

§3170.    MARKS  AND  BRANDS  NOT  LAWFUL  UNLESS  RECORDED. 

NUMBER  TO  BE  USED.    No  mark,  brand,  or  counterbrand  is  lawful  unless 

recorded  as  provided  in  this  article,  nor  shall  any  person  use  more  than  one 

mark  or  brand,  unless  he  is  the  owner  of  more  than  one  ranch  or  farm. 

History:  Enacted  March  12,  1872,  founded  upon  §  3  Act  May  1,  1851, 
Stats.  1851,  p.  412,  as  amended  by  Act  March  30,  1857,  Stats.  1857, 
p.  131. 

§  3171.    CERTAIN  MARKS  NOT  ALLOWED.    No  person  must  use  a  mark 

by  cutting  off  the  ear  or  by  cutting  the  ear  on  both  sides  to  a  point. 

History:  Enacted  March  12,  1872,  founded  upon  §  10  Act  May  1, 
1851,  Stats.  1851,  p.  413. 

§  3172.  AGE  AT  WHICH  ANIMALS  SHALL  BE  BRANDED.  Every  per- 
son must  mark  or  brand  his  horses  and  mules  before  they  are  eight  months  old, 
and  cattle  before  they  are  twelve  months  old,  on  the  hip  or  hinder  part,  and 
mark  or  brand  his  sheep,  goats,  and  hogs,  before  they  are  six  months  old.  On 
the  trial  of  any  action  to  recover  the  possession  of  any  animal  which  is  marked 
or  branded,  the 

Mark  or  brand  is  prima  facie  evidence  that  the  animal  belongs  to  the  owner 

of  the  mark  or  brand.     When  a  dispute  occurs  in  regard  to  a  mark  or  brand, 

the  person  first  recording  the  same  is  entitled  thereto. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  May  1,  1851 
(Stats.  1851,  p.  411),  as  amended  by  Act  May  14,  1861,  Stats.  1861, 
p.  373,  and  |5  Act  March  20,  1866,  Stats.  1865-6,  p.  333;  amended 
March  30,  1874,  Code  Amdts.  1873-4,  p.  43. 

Prima  facie  evidence  defined. — See  Kerr's  Cyc.  Code  Civ.  Proa,  2d  ed.,  9  1833  and  note. 


AETICLE  n. 

REGULATIONS  BELATING  TO  MAEKS  AND  BBANDS. 

|  3182.  Regulations  for  selling  cattle,  etc. 

|  3183.  Penalty  for  using  more  than  one  mark  or  an  unrecorded  brand. 

f  3184.  Fraudulently  mismarking  or  misbranding  stock. 

|  3185.  Hides  of  slaughtered  cattle  to  be  kept. 

§3182.  REGULATIONS  FOR  SELLING  CATTLE,  ETC.  Persona  selling 
cattle,  horses,  mules,  jacks,  or  jennies,  must  counterbrand  them  on  the  should- 
ers, or  give  a  written  descriptive  bill  of  sale. 

History:    Enacted  March  12,  1872,  founded  upon  |  7  Act  May  1,  1861 
(Stats.  1851,  p.  412),  as  amended  by  Act  May  14,  1861,  Stats.  1861, 

p.  374. 
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§  3183.  PENALTY  FOR  USING  MORE  THAN  ONE  MARK,  OR  AN  UN- 
RECORDED  BRAND.  Any  person  who  uses  any  mark,  brand,  or  counter- 
brand  other  than  the  one  recorded  by  him,  except  by  the  consent  of  the  owner 
of  such  other  mark,  brand,  or  counterbrand,  or  uses  more  than  one  mark, 
brand,  or  counterbrand  otherwise  than  is  provided  in  article  one,  or  suffers  his 
ward,  child,  apprentice,  or  servant  to  use  any  other  than  his  own  mark,  brand,  or 
counterbrand  on  those  of  the  stock  they  run  with,  forfeits  to  any  person  suing 
therefor  the  stock  so  marked  or  branded  with  any  other  than  the  proper  mark 
or  brand  recorded  by  him.  This  section  does  not  extend  to  any  stock  which 
may  descend  to  any  ward,  child,  apprentice,  or  servant  by  the  gift  or  devise  of 
any  person  other  than  the  guardian,  parent,  or  master  of  such  ward,  child, 
apprentice,  or  servant;  but  the  marks,  brands,  and  counterbrands  of  such 
minors,  apprentices,  or  servants  must  be  recorded  as  other  marks,  brands,  and 
counterbrands. 

History:    Enacted  March  12,  1872,  founded  upon  §  6  Act  May  1,  1851, 
Stats.  1851,  p.  412. 


§3184.    FRAUDULENTLY  MT8MARKTNQ  OR  MISBRANDING  STOCK. 

If  any  person  has  knowledge  of  any  person,  who,  with  the  intent  to  defraud  or 
willingly  mismarks  or  misbrands  any  stock  not  his  own,  or  kills  any  stock  run- 
ning at  large  having  a  proper  owner,  the  person  having  such  knowledge  must, 
within  ten  days  thereafter,  give  information  thereof  to  some  justice  of  the 
peace  of  the  proper  county. 

History:    Enacted  March  12,  1872,  founded  upon  §  8  Act  May  1,  1851, 
Stats.  1851,  p.  412. 

Penalty  for  alterln*?  brand* — See   Kerr's  Cyc.  Pen.  Code,  2d  ed.,  |  857  and  note. 


§  3185.    HIDES  OF  SLAUGHTERED  CATTLE  TO  BE  KEPT.    All  persons 

slaughtering  cattle  must  keep  the  hides  with  the  ears  attached  for  fifteen  days; 

and  all  persons  having  such  hides  in  their  possession  must  exhibit  the  same  for 

examination  on  demand  being  made  by  any  person. 

History:     Enacted  March  12,  1872,  founded  upon  §f  7,  8  Act  May  20, 
1866,  State.  1865-6,  p.  333. 


PRESERVING  HIDES. 

1.  Section  constitutional. 

2.  Violation    not   crime — No   penalty   affixed 

for  violation. 

1.  Section  constitutional. — As  police  reg- 
ulation, thla  section  is  not  unconstitutional. 
—People  v.  Tipton,  78  CaL  405,  408,  14  Pac 
804. 


2.  Violation  not  a  crime— No  penalty  af- 
fixed for  violation  of  this  section,  and  if  any 
liability  can  accrue  from  such  violation,  it 
must  be  established  in  civil  action.  Fail- 
ure to  comply  with  requirements  of  sec- 
tion is  not  made  crime,  or  evidence  of 
crime,  and  on  trial  of  an  indictment  for 
larceny  of  cow,  it  is  error  to  embody  this 
section  in  instructions. — People  v.  Tipton, 
73  Cal.  405,  409,  14  Pac.  804. 
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ARTICLE  in. 

TRADE-MABKS. 

{3196.    " Trade-marks' '  defined. 

|  3196a.  Adopting  name  for  farm  or  estate— Effect  of  registering. 

S  3196b.  Same.     [Using  name  as  trade-mark.] 

5  3197.     Exclusive  use  of — Record. 

I  3198.    Record  of  trade-marks,  by  whom  kept. 

|  3199.     Ownership  of — Assignment — Injunctions. 

|  3200.    Trades-union,  etc.,  may  adopt. 

I  3201.    Same.    [Infringement  of,  how  prosecuted.] 

§  3196.  "TRADE-MARKS"  DEFINED.  The  phrase  "trade-marks"  as  used 
in  this  chapter  includes  every  description  of  word,  letter,  device,  emblem, 
stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapper  usually  affixed  by  any 
mechanic,  manufacturer,  druggist,  merchant,  or  tradesman,  to  denote  any 
goods  to  be  goods  imported,  manufactured,  produced,  compounded  or  sold  by 
him,  other  than  any  name,  word,  or  expression  generally  denoting  any  goods 
to  be  of  some  particular  class  or  description,  and  also  any  name  or  names,  marks 
or  devices,  branded,  stamped,  engraved,  etched,  blown,  or  otherwise  attached  or 
produced  upon  any  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other  package, 
used  by  any  mechanic,  manufacturer,  druggist,  merchant,  or  tradesman,  to 
hold,  contain  or  inclose  the  goods  so  imported,  manufactured,  produced,  com- 
pounded or  sold  by  him,  other  than  any  name,  word  or  expression  generally 
denoting  any  goods  to  be  of  some  particular  class  or  description. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  chapter 
LXXXVIII  26  St.  Vict.;  amended  March  3,  1903,  Stats,  and  Amdts. 
1903,  p.  80. 

For  trade-m«rk«  fa  areneral  and  matter*  of  law  with  reference  thereto. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  I  991  and  note. 

§  3196a.  ADOPTING  NAME  FOR  FARM  OR  ESTATE.  EFFECT  OF  REG- 
ISTERING.  Any  person  may  adopt  a  name  for  any  farm  or  estate  owned  or 
leased  by  him,  and  register  it  in  the  manner  provided  for  the  registration  of 
trade-marks.  Such  registration  shall  have  the  same  effect  as  the  registration 
of  a  trade-mark. 

History:     Enacted  March  8,  1909,  Stats,  and  Amdts.  1909,  p.  232. 

§  3196b.  SAME.  [USING  NAME  AS  TRADE-MARK.]  Any  person  sell- 
ing or  marketing  the  products  grown  on  any  particular  farm  or  estate  may  use 
the  name  of  such  farm  or  estate  as  a  trade-mark  on  such  products,  in  the  same 
manner  as  provided  for  other  trade-marks  in  section  thirty-one  hundred  and 
ninety-six  of  this  code,  and  subject  to  the  same  rights  and  duties  as  provided  in 

this  article. 

History:     Enacted  March  8,  1909,  Stats,  and  Amdts.  1909,  p.  233. 

§3197.  EXCLUSIVE  USE  OF.  RECORD.  Any  person  may  record  any 
trade-mark  or  name  by  filing  with  the  secretary  of  state  his  claim  to  the  same, 
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and  a  copy  or  description  of  such  trade-mark  or  name,  with  hia  affidavit 
attached  thereto,  certified  to  by  any  officer  authorized  to  take  acknowledgments 
of  conveyances,  setting  forth  that  he  (or  the  firm  or  corporation  of  which  he  is 
a  member)  is  the  exclusive  owner,  or  agent  of  the  owner  of  such  trade-mark  or 

name. 

History:  Enacted  March  12,  1872,  founded  on  {  10  Act  April  3, 
1863,  Stats.  1863,  p.  157;  amended  March  12,  1885,  Stats,  and  Amdts. 
1884-6,  p.  94;  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  150;  March  21, 
1911,  Stats,  and  Amdts.  1911,  p.  427. 

For  tnde-mirki  in  general  and  matters  of  law  with  reference  thereto. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.(  |  991  and  note. 

§  3198.    RECORD  OF  TRADE-MARKS,  BT  WHOM  KEPT.    The  secretary 

of  state  must  keep  for  public  examination  a  record  of  all  trade-marks  or  names 

filed  in  his  office,  with  the  date  when  filed  and  name  of  claimant;  and  must  at 

the  time  of  filing  issue  to  the  claimant  a  certificate  of  such  filing  under  the 

great  seal  of  the  state,  and  collect  from  such  claimant,  a  fee  of  five  dollars,  as 

provided  for  in  section  four  hundred  and  sixteen  df  this  code.    Provided,  how- 

ever,  the  secretary  of  state  shall  refuse  to  file  any  trade-mark  or  name  identical 

with,  or  so  similar  to  any  trade-mark  or  name  already  filed  as  to  be  calculated 

or  liable  to  deceive. 

History:  Enacted  March  12,  1872,  founded  on  Act  April  3,  1863, 
Stats,  and  Amdts.  1863,  pp.  155-157;  amended  March  6,  1909,  Stats,  and 
Amdts.  1909,  p.  150. 

For  trade-marks  in  general  and  matter*  of  law  with  reference  thereto. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  I  991  and  note. 

§3199.  OWNERSHIP  OF.  ASSIGNMENT.  INJUNCTIONS.  Any  person 
who  has  first  adopted  and  used  a  trade-mark  or  name,  whether  within  or  beyond 
the  limits  of  this  state,  is  its  original  owner.  Such  ownership  may  be  transferred 
in  the  same  manner  as  personal  property,  and  is  entitled  to  the  same  protec- 
tion by  suits  at  law ;  and  any  court  of  competent  jurisdiction  may  restrain,  by 
injunction,  any  use  of  trade-marks  or  names  in  violation  of  this  chapter. 

History:  Enacted  March  12,  1872,  founded  on  Act  April  3,  1863, 
Stats.  1863,  pp.  155-157;  amended  March  12,  1885,  Stats,  and  Amdts. 
1884-5,  p.  94;  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  150;  March  21, 
1911,  Stats,  and  Amdts.  1911,  p.  328. 

For  trade-mark*  In  general  and  matters  of  law  with  reference  thereto. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  991  and  note. 

§3200.  TRADES-UNION,  ETC.,  MAT  ADOPT.  Any  trade-union,  labor 
association,  or  labor  organization,  organized  and  existing  in  this  state,  whether 
incorporated  or  not,  may  adopt  and  use  a  trade-mark  and  affix  the  same  to  any 
goods  made,  produced,  or  manufactured  by  the  members  of  such  trade-union, 
labor  association,  or  labor  organization,  or  to  the  box,  cask,  case,  or  package 
containing  such  goods,  and  may  record  such  trade-mark  by  filing  or  causing  to 
be  filed  with  the  secretary  of  state  its  claim  to  the  same,  and  a  copy  or  descrip- 
tion of  such  trade-mark,  with  the  affidavit  of  the  president  of  such  trade-union, 
labor  association,  or  labor  organization,  certified  to  by  any  officer  authorized  to 
take  acknowledgments  of  conveyances,  setting  forth  that  the  trade-union, 
labor  association,  or  labor  organization  of  which  he  is  the  president  is  the  exclu- 
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sive  owner,  or  agent  of  the  owner,  of  such  trade-mark ;  and  qll  the  provisions 
of  article  three,  chapter  seven,  title  seven,  part  three,  of  the  Political  Code  are 
hereby  made  applicable  to  such  trade-mark. 

History:    Enacted  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  167. 

For  trade-marks   In   general   and  matters   of  law  with   reference    thereto. — See    Kerr's 
Cyc.  Civ.  Cods,  2d  ed.,  9  991  and  nots. 

§3201.  SAME.  [INFRINGEMENT  OF,  HOW  PROSECUTED.]  The  presi- 
dent or  other  presiding  officer  of  any  trade-union,  labor  association,  or  labor 
organization,  organized  and  existing  in  this  state,  which  shall  have  complied 
with  the  provisions  of  the  preceding  section,  is  hereby  authorized  and  empow- 
ered to  commence  and  prosecute  in  his  own  name  any  action  or  proceedings  he 
may  deem  necessary  for  the  protection  of  any  trade-mark  adopted  or  in  use 
under  the  provisions  of  .the  preceding  section,  or  for  the  protection  or  enforce- 
ment of  any  rights  or  powers  which  may  accrue  to  such  trade-union,  labor  asso- 
ciation, or  labor  organization  by  the  use  or  adoption  of  said  trade-mark. 
History:    Enacted  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  168. 

For  trade-marks  In   general   and  matters '  of  law  with   reference    thereto. — See    Kerr's 
Cyc  Civ.  Cods,  2d  ed.,  I  991  and  nots. 


CHAPTER  VIII. 

WEIGHTS  AND  MEASURES. 

I  8209.  The  standard  of  weights  and  measures. 

I  3210.  The  unit  of  extension. 

I  3211.  Division  of  the  yard. 

1  3212.  The  rod,  the  mile,  and  the  chain. 

|  3213.  The  acre. 

S  3214.  The  unit  of  weights. 

1  3215.  Division  of  the  pound. 

5  3216.  Unit  of  liquid  measures. 

f  3217.  The  barrel,  the  hogshead. 

$3218.  Unit  of  solid  measure. 

ft  3219.  Division  of  the  half -bushel. 

I  3220.  Division  of  capacity  for  commodities  sold  by  heap  measure. 

|  3221.  Heap  measure. 

{  3222.  Contracts  construed  accordingly. 

5  3223.  Weights  of  bushels  of  various  products. 

§  3209.  THE  STANDARD  OF  WEIGHTS  AND  MEASURES.  The  stand 
ard  weights  and  measures  now  in  charge  of  the  state  superintendent  of  weights 
and  measures  being  the  same  that  were  furnished  to  this  state  by  the  govern- 
ment of  the  United  States,  and  consisting  of  one  standard  yard  measure ;  one 
set  of  standard  weights,  comprising  one  troy  pound,  and  nine  avoirdupois 
weights  of  one,  two,  three,  four,  five,  ten,  twenty,  twenty-five,  and  fifty  pounds, 
respectively ;  one  set  of  standard  troy  ounce  weights,  divided  decimally  from 
ten  ounces  to  the  one  ten-thousandth  of  an  ounce ;  one  set  of  standard  liquid 
capacity  measures,  consisting  of  one  wine  gallon  of  two  hundred  and  thirty-one 
cubic  inches,  one  half-gallon,  one  quart,  one  pint,  and  one  half-pint  measure; 
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series,  of  the  American  Philosophical  So- 
ciety's transactions;  it  was  for  the  propor- 
tional expansion,  0,000,010,509.03,  or  for 
expansion  in  one  yard,  0,000,878,325.08,  of 
an  inch  for  one  degree  of  Fahrenheit's  ther- 
mometer. 


and  one  standard  half-bushel,  containing  one  thousand  and  seventy-five  cubic 
inches  and  twenty-one  hundredths  of  a  cubic  inch,  according  to  the  inch  hereby 
adopted  as  the  standard,  are  the  common  standards  of  weights  and  measures 
throughout  the  state ; 

[Metric  system  may  be  used.]  Provided,  however,  that  instead  of  using  the 
common  standard  of  weights  and  measures  it  shall  be  lawful  throughout  the 
state  to  employ  the  weights  and  measures  of  the  metric  system  authorized  by 
the  congress  of  the  United  States  of  America,  and  no  contract  or  pleading  in 
any  court  shall  be  deemed  invalid  or  liable  to  objection  because  the  weights  and 
measures  expressed  or  referred  to  therein  are  weights  or  measures  of  the  metric 
system. 

History:  Enacted  March  12,  1872,  founded  upon  ||  1,  8,  12,  Act 
April  4,  1861,  Stats.  1861,  p.  86;  amended  April  27,  1915,  Stats,  and 
Amdts.  1915,  p.  217.    In  effect  August  8,  1915. 

gfTANDAKD  MEASUBES  AND  WEIGHTS. 

1.  Code    commissioners'    note — The   metric 

system. 

2.  Same — "1.  The     actual     standard     of 

length. '  9 

3.  Same — "2.  The  units  of  capacity." 

4, 5.  Same— "3.  The  standard  of  weight." 

6-8.  Same — Same— "By  the  act  of  July  28, 
1866." 

9.  Same — Tables 'provided  by  the  code  com- 
missioners. 

10.  State  may  fix  standard. 

11.  Same — Governs  in  absence  of  agreement. 

False  weights  and  measures.— See  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  98  552-555  and  notes. 

Sealers  of  weights  and  measures,  provi- 
sions repealed. — See,  ante,   99  561-567. 

1.  Code  commissioners'  mote-— The  metrle 
system* — "To  the  report  of  the  secretary  of 
the  treasury  on  the  construction  and  dis- 
tribution of  weights  and  measures  of  1857, 
'4-7,  we  are  indebted  for  the  following  In- 
formation: 

2.  Same— "1.  The  actual  standard  of 
lensrth  In  the  United  States  is  the  brass 
scale  of  eighty-two  inches  In  lensrth,  pre- 
pared for  the  survey  of  the  coast  of  the 
United  States,  by  Troughton,  of  London, 
and  deposited  in  the  office  of  weights  and 
measures.  The  temperature  at  which  this 
scale  is  a  standard  is  sixty-two  degrees 
Fahrenheit,  and  the  yard  measure  is  be- 
tween the  twenty-seventh  and  sixty-third 
Inches  of  the  scale.  The  copies  or  stan- 
dards made  for  the  treasury  department, 
the  states,  the  custom-houses,  etc.,  being;  of 
brass,  the  temperature  of  which  the  brass 
scale  of  Trough  ton  Is  a  standard  Is  not  of 
practical  importance  so  far  as  making;  the 
copies  Is  concerned.  In  fact,  no  differences 
have  yet  been  detected  in  the  various  com- 
parisons made  between  the  expansion  of  the 
material  of  the  Troughton  scale  and  of  our 
standards.  The  number  used  by  Mr.  Hass- 
ler  for  the  expansion  of  brass  was  derived 
from  his  experiments  made  at  Newark  in 
1817,  recorded  in   the  second  volume,  new 


S.  Same  *X  The  waits  of  capacity  meas- 
ure are  the  gallon  for  liquid  and  the  bushel 
for  dry  measure.  The  gallon  is  a  vessel 
containing  58,372.2  grains  (8.3389  pounds 
avoirdupois)  of  the  standard  pound  of  dis- 
tilled water,  at  the  temperature  of  maximum 
density  of  water,  the  vessel  being  weighed 
in  air  in  which  the  barometer  is  thirty 
inches,  at  sixty-two  degrees  Fahrenheit 
The  bushel  is  a  measure  containing  543.- 
S91.89  standard  grains  (77.6274  pounds 
avoirdupois)  of  distilled  water,  at  the  tem- 
perature of  maximum  density  of  water,  and 
barometer  thirty  inches  at  sixty-two  de- 
grees Fahrenheit. 

4.  Same— "8.     The  standard  of  weight  Is 

the  troy  pound,  copied  by  Captain  Kater,  In 
1827,  from  the  Imperial  troy  pound,  for  the 
United  States  mint,  and  preserved  in  that 
establishment.  The  avoirdupois  pound  is 
derived  from  this;  its  weight  being  greater 
than  that  of  the  troy  pound  in  the  propor* 
tion  of  7,000  to  5,760;  that  is,  the  avoirdu- 
pois pound  is  equivalent  in  weight  to  7,000 
grains  troy.  The  pound  is  a  standard  of 
thirty  inches  of  the  barometer,  and  sixty- 
two  degrees  Fahrenheit's  thermometer. 

5.  "These  standards  were  adopted  by  the 
treasury  department,  on  the  recommenda- 
tion of  Mr.  Hassler,  In  18S2.  Their  distribu- 
tion has  tended  to  produce  practical  uni- 
formity In  the  weights  and  measures  used 
in  the  different  states,  and  thus  the  end 
proposed  by  congress  is  fully  attained.  A 
duplicate  set  of  standards  was,  upon  ap- 
plication by  the  government  of  Alabama, 
furnished  by  the  treasury  department  to 
that  state,  the  first  set  having  been  de- 
stroyed by  the  burning  of  the  capitol  Is 
1849. 

«.  Same  —  Same  —  "By  the  act  of  Jaly 
28,  ISM,  sections  8569,  8570,  the  use  of  the 
me  trio    system    in    the    United    States  was 
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authorized  and  a  table  adopted.    Those  sec- 
tions are: 

7.  "Section  3569.  It  shall  be  lawful 
through  the  United  States  of  America  to 
employ  the  weights  and  measures  of  the 
metric  system,  and  no  contract  or  dealing 
or  pleading  in  any  court  shall  be  deemed 
invalid  or  liable  to  objection  because  the 
weights  or  measures  expressed  or  referred 
to  therein  are  weights  or  measures  of  the 
metric  system. 

8.  "Section  S570.  The  tables  in  the  sched- 
ule hereto  annexed  shall  bo  recognised  in 


the  construction  of  contracts  and  In  all 
legal  proceedings,  as  establishing.  In  terms 
of  the  weights  and  measures  now  in  use  is 
the  United  States,  the  equivalents  of  the 
weights  and  measures  expressed  therein  in 
terms  of  the  metric  system,  and  the  tables 
may  lawfully  be  used  for  computing,  de- 
termining, and  expressing  in  customary 
weights  and  measures  the  weights  and 
measures  of  the  metric  system." 

0.    Same— Tables    provided    by    the 

are  as  follows: 


MEASURES  OF  LENGTH. 


Metric  Denomination  and  Values. 

Myriameter   10,000  meters 

Kilometer    .......1,000  meters 

Hectometer     100  meters 

Dekameter   10  meters 

Meter    1  meter 

Decimeter   1-10  of  a  meter 

Centimeter    1-100  of  a  meter 

Millimeter    1-1000  of  a  meter 


Equivalents  in  Denominations  In  Use. 


6.2187  miles. 

0.62137  mile,  or  3280  feet  10  Inches. 
328  feet  and  1  Inch. 
393.7  inches. 
39.37  inches. 

3.937   inches. 

0.3937  inch. 

0.03937  inch. 


MEASURES  OF  CAPACITY. 


Metric  Denominations  and  Values. 


Names. 


Kilollter,  or 

Stere  .... 

Hectoliter. . 

Dekaliter. . . 

Liter 

Deciliter... 

Centiliter. . . 
Milliliter... 


Np.  of 
Liters. 


MOO 
100 

10 

1 

1-10 

1-100 
1-1000 


Cubic  Measure. 


1  cubic  meter 

1-10  of  a  cubic  meter 

10  cubic  decimeters.. 
1  cubic  decimeter. . . 
1-10  of  a  cubic  deci- 
meter   

10  cubic  centimeters. 
1  cubic  centimeter. . 


Equivalents  in  Denominations  in  Use. 


Dry  Measure. 


1.308  cubic  yards.. 
2    bushels  and  3.35 

pecks 

9.08    quarts 

0.908    quarts 

6.1022  cubic  inches. 
0.6102  cubic  inches. 
0.061  cubic  inches.. 


Liquor  or  Wine 
Measure. 


264.17  gallons. 

26.417  gallons. 
2.6417  gallons. 
1.0667  quarts. 

0.845  gill. 

0.338  fluid  ounce. 

0.27  dram. 


WEIGHTS. 


Metric  Denominations  and  Values. 

1 


Names. 


Millier,  or  tonneau 

Quintal 

Myriagram 

Kilogram,  or  kilo.. 

Hectogram 

Dekagram 

Gram 

Decigram 

Centigram 

Milligram 


Number 

of 
Grains. 


1,000,000 

100,000 

10,000 

1.000 

100 

10 

1 

1-10 

1-100 

1-1000 


Weights  of  What  Quantity 
of  Water  at  Maximum 
Density. 


1  cubic  meter 

1  hectoliter 

10  liters 

1  liter 

1  deciliter 

10  cubic  centimeters 

1  cubic  centimeter 

1-10  of  a  cubic  centimeter 
10  cubic  millimeters 

1  cubic  millimeter 


Equivalents  In  Denomina- 
tions in  Use. 


Avoirdupois  Weight. 


2204.6  pounds. 
220.46  pounds. 
22.046   pounds. 
2.2046  pounds. 
3.5274  pounds. 
0.35274  pounds. 
15.432  grains. 
1.5432  grains. 
0.1543  grain. 
0.0154  grain. 
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MEASURES  OP  SURFACE. 


Metric  Denominations  and  Values. 


Hectare    10.000  square  meters 

Are     100  square  meters 

Centare   l  square  meter 


Equivalents  in  Denominations  in  Use. 


2.471  acres. 
119.6  square  yards. 
1.550  square  yards. 


10.  State  may  fix  standard  of  weights 
and  measures  and  compel  dealers  to  con- 
form thereto. — Higgina  ▼.  California  P.  & 
A.  Co.,  109  Cal.  304,  310,  41  Pac.  1087;  Paige 
v.  Fazackerly,  36  Barb.   (N.  Y.)  392. 

Regulation  of  weights  and  measure*  by 
city  ordinance. — See  note,  18  L.  R.  A.  286. 


11.     Same— Govern*  In  absence  of 

—In  the  absence  of  a  specific  agree- 
ment relating  to  the  measurement  of  hay  in 
stacks,  the  measurement  thereof  will  be 
controlled  by  the  rule  laid  down  by  the 
statute.— King  ▼.  Tabor,  15  N.  M.  488,  10* 
Pac.  601. 


§3210.  THE  UNIT  OF  EXTENSION.  The  standard  yard  is  the  unit  or 
standard  measure  of  length  and  surface  from  which  all  other  measures  of  exten- 
sion, whether  lineal,  superficial,  or  solid,  are  derived  and  ascertained. 

History:    Enacted  March  12,  1872. 

§  3211.  DIVISION  OF  THE  TABD.  The  yard  is  divided  into  three  equal 
parts,  called  feet,  and  each  foot  into  twelve  equal  parts,  called  inches;  for 
measures  of  cloths  and  other  commodities  commonly  sold  by  the  yard  it  may  be 
divided  into  halves,  quarters,  eighths,  and  sixteenths. 

History:    Enacted  March  12,  1872. 

§  3212.  THE  ROD,  THE  MILE,  AND  THE  CHAIN.  The  rod,  pole,  or  perch 
contains  five  and  a  half  yards,  and  the  mile  one  thousand  seven  hundred  and 
sixty  yards ;  the  chain  for  measuring  land  is  twenty-two  yards  long,  and  divided 
into  one  hundred  equal  parts,  called  links. 

History:    Enacted  March  12,  1872. 

§  3213.  THE  ACRE.  The  acre  for  land  measure  must  be  measured  horizon- 
tally, and  contains  ten  square  chains,  and  is  equivalent  in  area  to  a  rectangle 
sixteen  rods  in  length  and  ten  in  breadth ;  six  hundred  and  forty  acres  being 
contained  in  a  square  mile. 

History:    Enacted  March  12,  1872. 

§3214.    THE  UNIT  OF  WEIGHTS.     The  standard  avoirdupois  and  troy 

weights  are  the  units  or  standards  of  weight  from  which  all  other  weights  are 

derived  and  ascertained. 

History:    Enacted  March  12,  1872. 

§  3215.  DIVISION  OF  THE  POUND.  The  avoirdupois  pound,  which  bears 
to  the  troy  pound  the  ratio  of  seven  thousand  to  five  thousand  seven  hundred 
and  sixty,  is  divided  into  sixteen  equal  parts,  called  avoirdupois  ounces;  the 
hundred  weight  consists  of  one  hundred  avoirdupois  pounds,  and  twenty  hun- 
dred weight  constitutes  a  ton.  The  avoirdupois  ounce  is  divided  into  sixteen 
equal  parts  called  avoirdupois  drams.  The  troy  ounce  is  equal  to  the  twelfth 
part  of  the  troy  pound.  The  troy  pennyweight  is  equal  to  the  twentieth  part 
of  the  troy  ounce,  and  the  troy  grain  is  equal  to  the  twenty-fourth  part  of  the 
troy  pennyweight.    The  apothecary's  pound  is  equal  to  the  troy  pound.    The 
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apothecary's  ounce  is  equal  to  the  twelfth  part  of  the  apothecary's  pound.  The 

apothecary's  dram  is  equal  to  the  one-eighth  part  of  the  apothecary's  ounce. 

The  scruple  is  equal  to  the  one-third  part  of  the  apothecary's  dram,  and  the 

grain  is  equal  to  one-twentieth  of  the  scruple. 

History:  Enacted  March  12,  1872,  founded  upon  §6  Act  April  4, 
1861,  Stats.  1861,  p.  86;  amended  April  27,  1915,  Stats,  and  Amdts. 
1915,  p.  217.     In  effect  August  8,  1915. 

STANDARD  WEIGHTS.  *     State     may     re*ulate     weights     and 

1.  Meaning  of  "cross  ton."  measures  so  far  as  not  in  conflict  with  any 
'  ~A   .                       .   .          ."              _  act  of  congress,  and   this  section  does  not 

2.  State  may  regulate  weights  and  measures.  confllct  wltn  any  act  of  congress.— Hlgglns 

1.     Meaning  of  "a-roaa  ton  of  bituminous  v.  California  P.  &  A.  Co.,  109  Cal.  304,  310, 

rock"  in  a  lease  providing  for  payment  of  41   Pac.  1087;  King:  v.  Tabor,   15  N.  M.   488, 

certain  sum  for  all  rock  produced  is  a  ton  100  Pac.  601;  Paige  v.  Fazackerly,  36  Barb. 

t  of  two  thousand  pounds. — Hlggins  v.  Call-  (N.  Y.)  392. 

'  fornia  P.*&  A.  Co.,  109  Cal.  304,  310,  41  Pac 
1087. 

§3216.  UNIT  OF  LIQUID  MEASURES.  The  standard  gallon  and  its  parts 
are  the  units  or  standards  of  capacity  for  liquids,  from  which  all  other  meas- 
ures of  liquids  are  derived  and  ascertained.  The  liquid  quart  is  equal  to  the 
one-fourth  part  of  the  standard  gallon.  The  pint  is  equal  to  the  one-eighth  part 
of  the  gallon.  The  gill  is  equal  to  the  one-fourth  part  of  the  pint.  The  fluid 
ounce  is  equal  to  the  one-sixteenth  part  of  the  pint.  The  fluid  dram  is  equal  to 
the  eighth  part  of  the  fluid  ounce,  and  the  minim  is  equal  to  the  sixtieth  part 
of  the  fluid  dram. 

History:  Enacted  March  12,  1872;  amended  April  27, 1915,  Stats,  and 
Amdts.  1915,  p.  218.    In  effect  August  8,  1915. 

§  3217.  THE  BARBEL,  THE  HOGSHEAD.  The  barrel  is  equal  to  thirty- 
one  and  a  half  gallons,  and  two  barrels  constitute  a  hogshead. 

History:    Enacted  March  12,  1872. 

§  3218.  UNIT  OF  SOLID  MEASURE.  The  standard  half -bushel  is  the  unit 
or  standard  measure  of  capacity  for  substances  other  than  liquids,  from  which 
all  other  measures  of  such  substances  are  derived  and  ascertained. 

History:    Enacted  March  12,  1872. 

§  3219.  DIVISION  OF  THE  HALF-BUSHEL.  The  peck,  half-peck,  quarter- 
peck,  quart,  and  pint  measures  for  measuring  commodities  other  than  liquid 
are  derived  from  the  half -bushel  by  successively  dividing  that  measure  by  two. 

History:    Enacted  March  12,  1872. 

§  3220.  DIVISION  OF  CAPACITY  FOB  COMMODITIES  SOLD  B7  HEAP 
MEASUBE.  The  measures  of  capacity  for  coal,  ashes,  marl,  manure,  Indian 
corn  in  the  ear,  fruit,  and  roots  of  every  kind,  and  for  all  other  commodities 
commonly  sold  by  heap  measure,  are  the  half-bushel  and  its  multiples  and  sub- 
divisions; and  the  measures  used  to  measure  such  commodities  must  be  made 
cylindrical,  with  plane  and  even  bottom,  and  must  be  of  the  following  diame- 
ters from  outside  to  outside:  the  bushel,  nineteen  and  a  half  inches;  half- 
bushel,  fifteen  and  a  half  inches,  and  the  peck,  twelve  and  a  third  inches. 

History:    Enacted  March  12,  1872. 
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§  3221.  HEAP  MEASURE.  All  commodities  sold  by  heap  measure  must  be 
duly  heaped  up  in  the  form  of  a  cone;  the  outside  of  the  measure,  by  whieh 
the  same  are  measured,  to  be  the  unit  of  the  base  of  the  cone,  and  such  cone  to 
be  as  high  as  the  article  will  admit. 

History:    Enacted  March  12,  1872. 

§3222.  CONTRACTS  CONSTRUED  ACCORDINGLY.  Contracts  made 
within  this  state  for  work  to  be  done  or  for  anything  to  be  sold  or  delivered  by 
weight  or  measure,  must  be  construed  according  to  the  foregoing  common. 
standards,  known  as  the  imperial  system  or  according  to  the  foregoing  author- 
ized weights  and  measures  of  the  metric  system,  according  as  the  units  of  one 

system  or  the  other  system  are  used  or  referred  to  in  such  contracts. 

• 

History:  Enacted  March  12,  1872,  founded  upon  §3  Act  April  4, 
1861,  Stats.  1861,  p.  86;  amended  April  27,  1915,  Stats,  and  Amdts. 
1915,  p.  218.    In  effect  August  8,  1915. 

1.    Use  of  technical  words. — This  section  was  Intended  to  have  a  local,  technical,  or 

must  be  construed  with  section  1861  of  Code  otherwise     peculiar     signification. — Hi^srins 

of  Civil  Procedure,  and  evidence  is  admis-  v.  California  P.  &  A.  Co.,  120  Cal.   629,  631. 

slble    to    show    term    Indicating    statutory  52  Pac.  1080. 
weight  or  measure   when   used  in  contract 

§  3223.  WEIGHTS  OF  BUSHELS  OF  VARIOUS  PRODUCTS.  Whenever 
wheat,  rye,  Indian  corn,  barley,  buckwheat,  or  oats,  are  sold  by  the  bushel,  and 
no  special  agreement  as  to  the  weight  or  measurement  is  made  by  the  parties, 
the  bushel  consists  of  sixty  pounds  of  wheat,  of  fifty-four  pounds  of  rye,  of 
fifty-two  pounds  of  Indian  corn,  of  fifty  pounds  of  barley,  of  forty  pounds  of 
buckwheat,  and  of  thirty-two  pounds  of  oats. 

History:  Enacted  March  12,  1872,  founded  upon  2  7  Act  April  4, 
1861,  State.  1861,  p.  86. 


CHAPTER  IX. 

LABOB  AND  MATERIAL  ON  PUBLIC  BUILDINGS. 

5  3233.  Labor  on  public  buildings  must  be  done  by  day's  work. 
5  3234.  Material  must  be  furnished  by  contract. 
5  3235.  Product  of  Mongolian  labor. 

§3233.  LABOR  ON  PUBLIC  BUILDINGS  MUST  BE  DONE  BT  DAY'S 
WORE.  All  work  done  upon  the  public  buildings  of  this  state  must  be  done 
under  the  supervision  of  a  superintendent,  or  state  officer  or  officers  having 
charge  of  the  work,  and  all  labor  employed  on  such  buildings,  whether  skilled 
or  unskilled,  must  be  employed  by  the  day,  and  no  work  upon  any  of  such 
buildings  must  be  done  by  contract. 

History:    Enacted  March  12,  1872. 

1.     Bulldlngn  of  the  state  seem   to  be  exclusively   referred  to  In  sections  3233,   3234. 

Babcock  v.  Goodrich,  47  Cal.  488,  510. 
See,  post,  8  3245  and  note. 
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§  3234.    MATERIAL  MUST  BE  FURNISHED  BT  CONTRACT.    All  mate- 

rials  to  be  used  on  any  of  the  public  buildings  must  be  furnished  by  contract, 

in  accordance  with  the  plans  and  specifications  and  proposals  therefor. 

History:     Enacted  March  12,  1872,  founded  upon  §2  Act  April  4, 
1870,  Stats.  1869-70,  p.  777. 

See,  post,   8  3245  and  note. 

§  3235.  PRODUCT  OF  MONGOLIAN  LABOR.  No  supplies  of  any  kind  or 
character,  "for  the  benefit  of  the  state,  or  to  be  paid  for  by  any  moneys  appro- 
priated or  to  be  appropriated  by  the  state,"  manufactured  or  grown  in  this 
state,  which  are  in  whole  or  in  part  the  product  of  Mongolian  labor,  shall  be 
purchased  by^the  officials  for  the  state  having  the  control  of  any  public  institu- 
tion under  the  control  of  the  state,  or  of  any  county,  city  and  county,  city,  or 
town  thereof. 

History:    Enacted  March  17,  1887,  Stats,  and  Amdts.  1886-7,  p.  171. 


CHAPTER  X. 

HOUES  OF  LABOR. 

I  3244.  Eight  hours  a  day  'b  work. 

1  3245.  Same.     [On  public  works.] 

f  3246.  Twelve  hours  a  day's  work  on  street-ears. 

I  3247.  Aetion  to  recover  value  of  labor — Agreement  to  labor  more  than  twelve  hours  a  day. 

5  3247  [a.]  Purchasing  supplies — Preference  to  be  given  to  goods  of  local  manufacture. 

$  3248.  Form  of  complaint. 

f  3249.  Provisions  made  applicable  to  contracts  to  labor. 

I  3250.  Penalty  for  violation  of  hours  of  labor  on  street-cars. 

§3244.  EIOHT  HOURS  A  DAY'S  WORK.  Eight  hours  of  labor  consti- 
tutes a  day's  work,  unless  it  is  otherwise  expressly  stipulated  by  the  parties  to 
a  contract,  except  those  contracts  within  the  provisions  of  sections  three  thou- 
sand two  hundred  and  forty-six,  three  thousand  two  hundred  and  forty-seven, 
and  three  thousand  two  hundred  and  forty-eight  of  this  code. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  February 
21, 1868,  Stats.  1867-8,  p.  63;  amended  March  11, 1887,  Stats,  and  Amdts. 
1886-7,  p.  101. 

§3245.  SAME.  [ON  PUBLIC  WORKS.]  Eight  hours'  labor  constitute  [si 
a  legal  day's  work  in  all  cases  where  the  same  is  performed  under  the  authority 
of  any  law  of  this  state,  or  under  the  direction,  control,  or  by  the  authority  of 
any  officer  of  this  state,  acting  in  his  official  capacity,  or  under  the  direction, 
control,  or  by  the  authority  of  any  municipal  corporation  within  this  state,  or  of 
any  officer  thereof  acting  as  such ;  and  a  stipulation  to  that  effect  must  be  made 
a  part  of  all  contracts  to  which  the  state  or  any  municipal  corporation  therein 

is  a  party. 

History:  Enacted  March  12,  1872,  founded  upon  $2  Act  February 
21,  1868,  Stats.  1867-8,  p.  63. 
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H0TJB8  OF  LABOR— PUBLIC  LABOBEB. 

1.  Construction  of  section — In  general. 

2.  Same — Member  of  paid  fire  department 

of  municipality. 

3.  Penalty — Under  act  of  1899. 

4.  Same — Ordinance  imposing,  void. 

5-  7.  Validity  of  contract  if  stipulation  omit- 
ted. 

8.  Validity    of    ordinance    fixing    hours    of 
labor,  etc. 

See.  ante,  8  2949,  note  pars.  166-170,  {  3233 
and  note. 

Statutes  fixing  hours  of  labor  of  miners 

working;  In  mine,  see  2  Hennlnff's  General 
Laws,  3d  ed.f  p.  1785. 

Same. — Of  municipal  employees,  see  2 
Henning's  General  Laws,   3d   ed.t  p.    1949. 

Same. — Of  pharmacists,  see  2  Hennlng's 
General  Laws,  3d  ed.,  p.  2269. 

Same. — Of  train  dispatchers  and  telegraph 
operators,  see  2  Hennlng's  General  Laws, 
3d  ed.,  p.  2674. 

Same. — Of  women,  see  1  Hennlng's  Gen- 
eral Laws,  3d  ed..  p.  1066. 

1.  Construction  of  section— la  general.^ 

The  intention  of  section  is  to  prevent  re- 
quiring of  more  than  eight  hours'  labor 
from  any  one  employed  on  public  work,  but 
not  to  prohibit  laboring  man  from  working 
more  than  eight  hours  in  same  day  if  he 
so  desires,  or  his  necessities  require  him  to 
do  so. — Drew  v.  Smith,  38  Cal.  325,  329. 

2.  Same-— Member  of  paid  lire  department 
off  municipality — The  above  section  of  the 
code  has  no  application  to  a  member  of  a 
paid  fire  department  of  a  municipality. — 
Danielson  v.  City  of  Bakersfleld,  —  Cal.  — , 
193   Pac.   242. 

.3.  Penalty — Under  aet  of  1809,  providing 
that  every  contract  for  public  work  shall 
contain  stipulation  that  eight  hours  shall 
constitute  day's  work  and  imposing  on  con- 
tractors penalty  of  ten  dollars  per  day  for 
each  laborer  worked  more  than  eight  hours 
per  day,  etc.,  auditor  can  not  refuse  to 
draw  warrant  on  order  of  supervisors,  upon 
ground  that  contract  did  not  contain  re- 
quired stipulation  and  that  laborers  had 
been  worked  more  than  eight  hours  per 
day. — Worthington  v.  Breed,  142  Cal.  102, 
104,   75   Pac.   675. 

4.     Same— Ordinance  Imposing,  void. — Any 

person  Is  at  liberty  to  pursue  any  legal  call- 
ing and  to  do  so  In  his  own  way  not  en- 
croaching upon  rights  of  others,  and  an 
ordinance  making  it  misdemeanor  to  de- 
mand, receive,  or  contract  for  more  than 
eight  hours'  labor  in  one  day  or  to  employ 
any  Chinese  labor  on  contract  for  public 
work  Is  not  valid  exercise  of  police  power. 


—-Ex  parte  Kuback,  85  CaL  274,  27«,  29  Am. 
8t  Rep.  226.  JLR.A,  482.   24   Pac   737. 

0*  Validity  of  contract  If  attpalatloa 
omitted. — Contract  is  not  made  void  by 
omission  to  insert  stipulation  that  eight 
hours'  labor  constitutes  legal  day's  work, 
and  omission  therefore  does  not  operate 
forfeiture  of  rights  of  parties  under  con- 
tract— Babcock  v.  Goodrich.  47  Cal.  488. 
509. 

6.  Rights  of  laborers  are  not  affected 
by  an  omission  to  insert  provision  that 
eight  hours  shall  constitute  day's  work  in 
contract,  as  this  section.  Independent  of 
any  such  express  provision,  forms  part  of 
contract  and  contract  in  such  case  is  to  be 
read  and  Interpreted  as  if  It  contained  ex- 
press stipulation  mentloned'in  statute. — In 
re  Stow,  98  Cal.  687,  590,  S3  Pac.   490. 

7.  If  county  contract  direct  with  laborer 
it  may  not  refuse  to  pay  his  hire  because 
he  had  worked  too  many  hours  or  had  not 
limited  time  which  should  constitute  day's 
work.  The  law  was  passed  for  benefit  of 
laborer  and  county  can  not  refuse  to  carry 
out  contract  because  of  an  omission  which 
renders  contract  more  favorable  to  It. — 
Babcock  v.  Goodrich,  47  Cal.  488.  509. 

8.     Validity   of  ordinance  flxlng   hoart   of 
labor,  ete. — Ordinance  that  eight  hours'   la- 
bor constitutes  legal  day's  work  in  all  cases 
where    performed    under   an   order,    resolu- 
tion,  or  contract  of  city,  and  that  stipula- 
tion to  that  effect  be  made  part  of  all  con- 
tracts  to   which  city  is  party,   and    that   It 
shall  be  unlawful  for  any  contractor  having 
labor   performed   under  any   contract    with 
city  to  demand  and  receive  or  contract  for 
more    than    eight   hours'   labor   in    one    day 
from    any   person    with    promise    or    under- 
standing that  such  person  so  laboring  over 
eight  hours  shall  receive  sum  for  said  day's 
work   more   than   that  paid  for  legal   day's 
work,    and    that   it   shall    be    unlawful    for 
any     contractor     having     labor     performed 
under    any    contract    with    city    to    employ 
Chinese,    is    unconstitutional    and    void    as 
an    attempt    to    prevent    parties    employing 
others  in  lawful  business  and  paying  them 
for   their   services  and  direct  infringement 
of    right    to    make    and    enforce    contracts. 
Ordinance    can    not    be    upheld    as     police 
power,  as  it  might,  were  services  unlawful 
or   against   public  policy  or  such  as   might 
be   unfit   for   certain   persons,  as   e.    g.    fe- 
males   or    infants,    but   there    is   no    theory 
upon  which  city  can  be  justified  in  making- 
it   misdemeanor   for   one  of   its  citisens    to 
contract    with    another   for   services    to    be 
rendered  because  contract  is  that  he  shall 
work   more    than   limited  number  of   hours 
per  day. — Ex  parte  Kuback,  85  CaL  274,  20 
Am.  St.  Rep.  226,  JLR.A.  488.  84  Pac  737. 


§3246.    TWELVE  HOUBS  A  DAY'S  WORE  ON  STREET-CARS.    Twelve 

hours'  labor  constitutes  a  day's  work  on  the  part  of  drivers,  and  conductors, 
and  gripmen  of  street-cars  for  the  carriage  of  passengers.    Any  contract  for 

lost 
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a  greater  number  of  hours'  labor  in  one  day  shall  be  and  is  void,  at  the  option 
of  the  employee,  without  regard  to  the  terms  of  employment,  whether  the  same 
be  by  the  hour,  day,  week,  month,  or  any  other  period  of  time,  or  by  or  accord- 
ing to  the  trip  or  trips  that  the  car  may,  might,  or  can  make  between  the  ter- 
mini of  the  route,  or  any  less  distance  thereof.  * 
[Pay  for  over  hours.]  Any  and  every  person  laboring  over  twelve  hours  in 
one  day  as  driver,  or  conductor,  or  gripman,  on  any  street  railroad,  shall  receive 
from  his  employer  thirty  cents  for  each  hour's  labor  over  twelve  hours  in  each 
day. 

History:   Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  101. 
As  to  Ttelattea  mt  pvtTlatoas  mm  im  hmmn  of  labor  on  airoot-oan,  see,  post,  |  8250. 

§  8247.  ACTION  TO  RECOVER  VALUE  OF  LABOR.  AGREEMENT  TO 
LABOR  MORE  THAN  TWELVE  HOURS  A  DAT.  In  actions  to  recover  the 
value  or  price  of  labor  under  section  three  thousand  two  hundred  and  forty- 
six  of  this  code,  the  plaintiff  may  include  in  one  action  his  claim  for  the  number 
of  days,  and  the  number  of  hours'  work  over  twelve  hours  in  each  day,  per- 
formed by  him  for  the  defendant,  and  the  court  shall  exclude  all  evidence  of 
agreement  to  labor  pver  twelve  hours  in  one  day  for  a  less  price  than  thirty 
cents,  and  the  court  shall  exclude  any  receipt  of  payment  for  hours  of  labor 
over  twelve  hours  in  one  day,  unless  it  be  established  that  at  least  thirty  cents 
for  each  hour  of  labor  over  twelve  hours  in  one  day  has  been  actually  paid,  and 
a  partial  payment  shall  not  be  deemed  or  considered  a  payment  in  full. 
History:   Enacted  March  11,  1881,  Stats,  and  Amdts.  1886-7,  p.  102. 

§3247 [a].  PURCHASING  SUPPLIES.  PREFERENCE  TO  BE  GIVEN  TO 
GOOD8  OF  LOCAL  MANUFACTURE.  Any  person,  committee,  board,  officer, 
or  any  other  person  charged  with  the  purchase,  or  permitted  or  authorized  to 
purchase  supplies,  goods,  wares,  merchandise,  manufactures,  or  produce,  for  the 
use  of  the  state,  or  of  any  of  its  institutions  or  officers,  or  for  the  use  of  any 
county  or  consolidated  city  and  county,  or  city,  or  town,  shall  always,  price, 
fitness,  and  quality  equal,  prefer  such  supplies,  goods,  wares,  merchandise, 
manufactures,  or  produce  as  has  been  grown,  manufactured,  or  produced  in  this 
state,  and  shall  next  prefer  such  as  have  been  partially  so  manufactured,  grown, 
or  produced  in  this  state.  All  state,  county,  city  and  county,  city  or  town 
officers,  all  boards,  commissions,  or  other  persons  charged  with  adver- 
tising for  any  such  supplies,  shall  state  in  their  advertisement  that  such  pref- 
erences will  be  made.  In  any  such  advertisement  no  bid  shall  be  asked  for 
any  article  of  a  specific  brand  or  mark,  nor  any  patent  apparatus  or  appliances, 
when  such  requirement  would  prevent  proper  competition  on  the  part  of  dealers 
in  other  articles  of  equal  value,  utility,  or  merit. 

History:  Enacted  March  27,  1897,  and  numbered  8  3247,  Stats,  and 
Amdts.  1897,  p.  208. 

Editorial  Note. — This  section  is  manifestly  misplaced  by  the  legisla* 
tare  of  1897,  in  as  much  as  it  has  no  conceivable  connection  with  "laws 
of  labor/'  the  subject  of  the  chapter. 

§  3248.    FORM  OF  COMPLAINT.    In  actions  under  section  three  thousand 

two  hundred  and  forty-six  of  this  code,  the  complaint  may  be  in  the  following 
Pol.  c— 67  ;mwt 
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form :  Title  of  case  and  venue.  Plaintiff  complains  of  defendant,  and  for  cause 
of  action  states:  That  between  (stating  first  and  last  dates)  he  worked  for 
defendant  as  conductor,  driver,  or  gripman,  on  defendant's  street  railroad,  in 
(stating  place),  for  (stating  number  of  days),  at  the  agreed  rate  of  (stating 
^>rice)  per  day,  week,  or  month,  and  for  such  labor  defendant  has  paid  plain- 
tiff tite  sum  of  (stating  sum  due),  due  plaintiff  from  defendant  for  said  labor. 
The  plaintiff-  further  states  that  during  the  said  period  of  time  he  worked  for 
defendant  as  such  (conductor,  driver,  or  gripman),  on  sundry  days,  and  per- 
formed (stating  number  of  hours)  hours'  work  in  excess  of  twelve  hours  in  one 
day,  for  which  there  is  due  plaintiff  from  defendant  the  sum  of  (stating  the 

sum  due)  and  costs.    Signed . 

History:   Enacted  March  11,  1687,  Stats,  and  Amdts.  1886-7,  p.  102. 

§3249.    PRO  VISIONS  MADE  APPLICABLE  TO  CONTRACTS  TO  LABOR. 

The  provisions  of  sections  three  thousand  two  hundred  and  forty-seven  and 
three  thousand  two  hundred  and  forty-eight  of  this  code  are  applicable  to  every 
contract  to  labor  made  by  the  persons  named  in  section  three  thousand  two 
hundred  and  forty-six. 

History:    Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  102. 

§  3250.  PENALTY  FOR  VIOLATION  OF  HOURS  OF  LABOR  ON  STREET- 
pARS.  No  person  shall  be  employed  as  conductor,  or  driver,  or  gripman,  on 
any  street  railroad,  for  more  than  twelve  hours  in  one  day,  except  as  in  this  act 
provided,  and  any  corporation,  or  company,  or  owner,  or  agent,  or  superinten- 
dent, who  knowingly  employs  any  person  in  such  capacity  for  more  than  twelve 
hours  in  one  day,  in  violation  of  the  terms  of  this  act,  shall  forfeit,  the  sum  of 
fifty  dollars  as  a  penalty  for  such  offense,  to  the  use  of  the  person  prosecuting 
any  action  therefor,  and  any  number  of  forfeits  may  be  prosecuted  in  one 

action. 

History:   Enacted  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  102. 


CHAPTER  XL 

-TIME. 

I  3255.  Time,  how  computed. 

5  3256.  Leap-year. 

ft  3257.  The  year  and  its  parts. 

S  3258.  The  week. 

ft  3259.  The  day. 

ft  3260.  "Day-time' *  and   " night-time ' '   defined. 

§  3255.    TIME,  HOW  COMPUTED.     Time  is  computed  according'  to  the 

Gregorian  or  new  style ;  and  the  first  day  of  January  in  every  year  passed  since 

seventeen  hundred  and  fifty-two,  or  to  come,  must  be  reckoned  as  the  first  day 

of  the  year. 

History:    Enacted  March  12,  1872. 

•    §3256.    LEAP-YEAR.    The  several  years  one  thousand  nine  hundred,  two 
thousand  one  hundred,  two  thousand  two  hundred,  two  thousand  three  hun- 
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dred,  or  any  other  future  hundredth  year,  of  which  the  year  two  thousand  is 
the  first,  except  only  every  fourth  hundredth  year,  are  not  leap-years,  but  com- 
mon years  of  three  hundred  and  sixty-five  days ;  and  the  years  two  thousand, 
two  thousand  four  hundred,  two  thousand  eight  hundred,  and  every  other 
fourth  hundredth  year  from  the  year  two  thousand,  inclusive,  and  also  every 
fourth  year,  except  as  above  mentioned,  which,  by  usage,  in  this  state  is  con- 
sidered a  leap-year,  is  a  leap-year  consisting  of  three  hundred  and  sixty  six 
days. 

History:    Enacted  March  12,  1872. 

§3257.  THE  YEAR  AND  ITS  PARTS.  The  term  "year"  means  a  period 
of  three  hundred  and  sixty-five  days ;  a  half-year,  .one  hundred  and  eighty-two 
days ;  a  quarter  of  a  year,  ninety-one  days,  and  the  added  day  of  a  leap-year, 
and  the  day  immediately  preceding,  if  they  occur  in  any  such  period,  must  be 
reckoned  together  as  one  day. 

History:    Enacted  March  12,  1872. 


§  3268.    THE  WEEK.    A  week  consists  of  seven  consecutive  days. 

History:    Enacted  March  12,  1872. 


1.  Computation  of  time, — Publication  for 
number  of  weeks  preceding*  certain  date 
or  event  must  be  at  least  once  every  seven 
days  of  required  period. — Williams  v.  Sac- 
ramento Co.,  58  Cal.  287,  288. 


As    to    computation    of   time,   see    Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  88  7,  10  and  notes. 


§  3269.    THE  DAY.    A  day  is  the  period  of  time  between  any  midnight  and 
the  midnight  following. 

History:    Enacted  March  12,  1872. 


DAY— FBACTION   OP— INTERPRETA- 
TION. 

1, 2.  Fraction  of  a  day. 

3.  Interpretation  of  "day." 

Definition     of     day     ant     daytime.  —  See 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  88  6.  1*  and 
notes;  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  7 
and  note. 

1.  Fractions  of  a  day  are  not  regarded 
in  law  unless  justice  requires  it  or  where 
order  of  successive  events  Is  to  be  ascer- 
tained.— Derby  v.  Modesto,  104  Cal.  515,  522, 
88  Pac.  000. 


2.  Fractions  of  day  will  be  considered 
when  private  rights  depend  upon  It  or  when 
question  whether  one  legal  right  shall  have 
priority  over  another  depends  upon  order 
of  events  occurring  on  same  day. — Gralg  v. 
Godfroy,  1  Cal.  415,  416,  54  Am.  Dec.  299; 
People  v.  Beatty,  14  Cal.  567,  571;  Hoyt  v. 
San  Francisco  &  N.  P.  R.  Co.,  87  Cal.  610, 
611,  25  Pac.  160,  1076. 

8.  Interpretation  of  term  "day*  as  given 
by  this  section  has  been  always  given  to 
term  In  construction  of  prohibitory  stat- 
utes.—Eureka  v.  Dlas,  89  Cal.  467,  470,  26 
Pac.   961. 


§  3260.  ' '  DAY-TIME ' '  AND  ' '  NIGHT-TIME ' '  DEFINED.  ' '  Day-time ' '  is 
the  period  of  time  between  " sunrise' '  and  " sunset,' '  and  "night-time"  is  the 
period  of  time  between  "sunset"  and  "sunrise." 

History:    Enacted  March  12,  1872. 
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CHAPTER  XIL 

MONEY  OP  ACCOUNT. 

f  3272.  Money  of  account. 

f  3273.  Limitation  on  preceding  section. 

1 3274.  Amount,  how  stated  in  judgments,  etc. 

§  3272.    MONEY  OF  ACCOUNT.    The  money  of  account  of  this  state  is  the 

dollar,  cent,  and  mill.    Public  accounts  and  all  proceedings  in  courts  must  be 

kept  and  had  in  conformity  to  this  regulation. 

History:     Enacted  March  12,  1872,  founded  upon  f  1  Act  April  4, 
I860,  Stats.  I860,  p.  469. 

§  3273.  LIMITATION  ON  PRECEDING  SECTION.  The  provisions  of  the 
preceding  section  do  not  vitiate  or  affect  any  account,  charge,  or  entry  origi- 
nally made,  or  any  note,  bond,  or  other  instrument,  expressed  in  any  other  money 
of  account ;  but  the  same  must  be  reduced  to  dollars,  or  parts  of  dollars,  in  any 
suit  thereupon. 

History:     Enacted  March  12,  1872,  founded  upon  S  2  Act  April  4, 
1850,  Stats.  1860,  p.  469. 

§  3274.    AMOUNT,  HOW  STATED  IN  JUDGMENTS,  ETC.    In  judgment* 

and  executions  the  amount  thereof  must  be  computed  and  stated  as  near  as  may 

be  in  dollars  and  cents,  rejecting  fractions. 

History:     Enacted  March  12,  1872,  founded  upon  f  3  Act  April  4, 
1860,  Stats.  1860,  p.  469. 
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CHAPTER  XIIL 


AUCTIONS. 


Article  I.    Auctioneers,  §|  3284-3292. 

II.    Begulations  respecting  sales,  ||  3302-3310. 
IIL    Frauds  and  penalties,  |f  3322-3324. 


ARTICLE  I. 

ATJCTIONEER& 

f  3284.  Who  may  become  auctioneers  and  how. 

f  3285.  The  bond,  sureties,  approval,  and  filing. 

I  3286.  Government  goods  are  exempt. 

f  3287.  Original  application,  how  classified. 

f  3288.  Renewal  of  license. 

I  3289.  Renewal,  for  how  long ;  exceeding  class  by  sales. 

I  3290.  Not  to  transfer  license. 

f  3291.  Auctioneers  ex-officio. 

1 3292.  Assistant,  who  may  be,  and  when. 

§  3284.  WHO  MAY  BECOME  AUCTIONEERS  AND  HOW.  Any  citiaen 
of  this  state  may  become  an  auctioneer  for  the  county  in  which  he  resides,  and 
is  authorized  to  sell  real  and  personal  property  at  public  auction,  on  giving  a 
bond  in  accordance  with  the  provisions  of  this  article  for  the  faithful  perform- 
ance of  his  duties,  and  on  the  payment  of  the  license  therefor. 

History:     Enacted  March  12,  1872,  founded  upon  S  1  Act  April  18 
1869,  Stats.  1859,  p.  352. 

AUCTIONEERS.  Forfeiture  of  license  u4  punishment  for 

1.  Sale  of  stolen  goods  by.  ■i0ek  •■etl©ns*-^See  Kerr's  Cyc.  Pen.  Code. 

2.  Sale  of  "balance  of  commodity.' '  2d  ed"  *  5S6" 


IUesrally  acting;   ma   auctioneer,   a   misde- 
meanor.— See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 


3.  Statute  of  frauds. 

4.  Same — Memorandum  of  sale.  9  436. 

As  to  agency  for  both  parties,  see  Kerr's  Right  to  withdraw  property  from  an  ue- 

Cyc.  Civ.  Code,  2d  ed.,  fi  1792,  note  par.  1.  tlon    sale    after    It    has    been    offered. — See 

Auction— Effect   of  preventing  or  check-  note8'   57  U  R-  A-   784^   20  **  *•   A.    (N.  S.) 

Ins;    bids.— See    notes,    2    Am.    Dec.    188;    20  1132;  U  R-  A-  1917A,  74. 
Ia  R.  A.  545.  1.     Sale    of   stolen    goods    by    auctioneer, 

Auction     sales     In     general.— See     Kerr's  In  regular  course  of  his  business,  and  pay- 

Cyc.  Civ.  Code,  2d  ed.,  §§  1792-1798  and  notes.  ment  of  Proceeds  of  sale   to  felon   without 

Auction     sale    of    delln,nent    stock.-See  """c*    *•*    f^f    ™*    8tolen     doe8     not 

Kerr's  Cyc.  Civ.  Code,   2d  ed..   8  341   et  seq.  ™nv*'    ™m    "abl*    t0    **•    owner    as    for 

and  notes  conversion    of    goods.— Rogers    v.    Hule,    2 

and  notes.  Ca,   5?1    g74   g6  Am  Dec   m 

Auction    sale    of    pledged    IW^Bm  2.     Si|le    of    uMmneti    of    NMo||tr,    b 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    9  3005    and  auctioneer      wlthout      specifying      qulntity 

note-  Slves  auctioneer  reasonable  time   to  ascer- 

Auctloneers—rlght   to   bid   mt   sales. — See  tain  It,  and  this  being  done  and  acquiesced 

note,  20  L.  R.  A.  5tS.  in  by  purchaser,  auctioneer  can  not  rescind 

Auctions  and  awthorlty  of  auctioneers* —  sale  on  ground  of  mistake  In  quantity  sold. 

See  note,  96  Am.  Pec.  264.  — Burgoyne  v.  Mlddleton,  4  Cal.  64,  66. 

Authority  of  auctioneer. — See  Kerr's  Cyc.  8.     Statute   of   frauds   requires   authority 

Civ.  Code,  2d  ed.,  S9  2362,  2363  and  notes.  of  auctioneer  to  sell  lands  to  be  In  writing 
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but,  as  against  himself,  authority  will  be 
presumed  from  his  acting. — Montgomery  v. 
Pacific  C.  U  Bureau,  94  Cal.  284,  288,  28 
Am.  St.  Rep.  122,  29  Pac.  640. 

4.  Same  Memor—tdma  of  sale  by  auc- 
tioneer in  his  books  of  particulars  of  sale 
is  substitute  for  written  contract  signed 
by  parties.  Memorandum  must  be  made  at 
time  of  sale,  as  auctioneer  is  then  agent  of 
each  party,  but  after  sale  is  closed  ceases 


to  be  such;  and  where  such  memorandum  is 
not  so  made  sale  is  void  under  statute  of 
frauds  if  it  be  one  required  to  be  evidenced 
by  writing. — Oralg  v.  Godfroy,  1  Cal.  415. 
54  Am.  Dec.  299;  People  v.  White,  6  Cal.  75. 

Aa  to  Memoramdui  of  sale,  where  to  bo 
made  sufficiency  of,  and  who  may  make, 
see  Kerr's  Civ.  Code.  2d  e<L,  ft  1792,  note 
pars.  2-21. 


§  3286.    THE  BOND,  8UBETIES,  APPROVAL,  AND  FILING.    The  bond 

must  be  conditioned  to  be  paid  to  the  people  of  the  state  of  California,  with 

one  or  more  sureties,  in  the  sum  of  five  thousand  dollars,  and  approved  by  the 

judge  of  the  superior  court  of  the  county  in  which  the  auctioneer  proposes  to 

do  business,  and  must  be  filed  in  the  office  of  the  county  clerk  of  the  county. 

History:  Enacted  March  12,  1872,  founded  upon  ft  2  Act  April  18, 
1859,  Stats.  1859,  p.  352;  amended  April  3,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  P.  28. 

§3286.    GOVERNMENT  GOODS  ABE  EXEMPT.    No  auctioneers'  license 

is  required  for  the  selling  of  any  goods  at  public  sale  belonging  to  the  United 

States,  or  to  this  state,  or  for  the  sale  of  property  by  virtue  of  any  process 

issued  by  any  state  or  federal  court. 

History:  Enacted  March  12,  1872,  founded  upon  f  5  Act  April  18, 
1869,  Stats.  1869,  p.  854. 


§  3287.  ORIGINAL  APPLICATION,  HOW  CLASSIFIED.  Every  original 
application  for  auctioneers'  license  must  be  accompanied  with  a  verified  state- 
ment of  the  amount  of  sales  proposed  to  be  made  monthly,  and  the  license 
charge  must  be  for  the  first  quarter  classified  thereby. 

History:    Enacted  March  12,  1872. 


1.     Llcen«e-t«x  of  twenty-flTe  dollar*  per 

da?  on  sale  of  certain  classes  of  goods  at 
auction  is  unreasonable,  and  can  not  be  sus- 
tained as  police  regulation. — Stull  v.  De 
Mattos,  23  Wash.  71,  61  L  R.  A.  892,  62 
Pac.  451. 


Actio*  ao  auctioneer  wttooot  lteei  .  _ 
Misdemeanor. — See  Kerr's  Cyc.  Pen.  Code, 
2d  ed.t  9  436  and  note. 

Amount  of  license. — See,  post,   {3376. 


§  3288.  RENEWAL  OF  LICENSE.  Every  auctioneer  applying  to  the  tax- 
collector  for  a  renewal  of  his  license  must  accompany  the  application  with  a 
statement,  under  oath,  setting  forth  that  his  average  receipts  per  month  on 
account  of  sales  during  the  preceding  quarter  did  not  exceed  the  amount  speci- 
fied in  the  class  of  license  for  which  he  applies.  The  tax-collector  must  provide 
blank  forms  of  affidavit  for  that  purpose,  and  administer  the  oath  required  to 
such  applicants  without  charge. 

History:     Enacted  March  12,  1872,  founded  upon  {6  Act  April  18, 
1859,  Stats.  1859,  p.  364. 

§  3289.    RENEWAL,  FOB  HOW  LONG;  EXCEEDING  CLASS  BY  SALES. 

After  the  first  quarter  licenses  may  be  issued  for  the  class  fixed  for  a  term  not 

exceeding  one  year,  at  the  option  of  the  auctioneer.   No  auctioneer  must  exceed 

the  amount  of  sales  of  the  class  in  which  hia  license  is  fixed.    For  every  viola- 
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tion  of  this  section,  in  addition  to  the  criminal  penalty,  the  auctioneer  forfeits 

two  hundred  and  fifty  dollars. 

History:     Enacted  March  12,  1872,  founded  upon  %  83  Act  May  17, 
1861,  Stats.  1861,  p.  446. 

Recovery  am*  disposition  of  penalties. — See,  post,  8  8823. 


§3290.  NOT  TO  TRANSFER  LICENSE.  No  auctioneer  is  permitted  to 
transfer  his  license  to  any  other  person  for  any  part  of  the  time  for  which  his 
license  is  issued ;  nor  is  any  auctioneer  permitted  to  use  his  license  for  the  pur- 
pose of  transacting  an  auction  business  in  more  than  one  store  or  specified  place 

of  business. 

History:     Enacted  March  12,  1872,  founded  upon  f  7  Act  April  18, 
1859,  Stats.  1859,  p.  854. 

§  3291.    AUCTIONEERS  EX  OFFICIO.    In  any  city  or  town  where  there  is 

no  auctioneer,  the  sheriff  or  a  constable  thereof  is  ex  officio  auctioneer,  and  is 

permitted  to  sell  any  property,  real  or  personal,  at  public  auction ;  and  for  any 

delinquency  as  such  ex  officio  auctioneer  he  is  liable  on  his  official  bond. 

History:     Enacted  March  12,  1872,  founded  upon  f  9  Act  April  18, 
1859,  Stats.  1869,  p.  864. 

§  3292.  ASSISTANT,  WHO  MAY  BE,  AND  WHEN.  Every  auctioneer,  in 
case  of  inability  to  attend  an  auction  by  reason  of  sickness,  or  the  performance 
of  any  duty  imposed  upon  him  by  law,  or  during  a  temporary  absence  from  the 
city  or  county  within  which  he  is  auctioneer,  may  employ  a  co-partner  or  clerk 
to  hold  such  auction  in  his  name  and  behalf,  such  employee  to  take  and  file  with 
the  clerk  of  the  county  an  affidavit  faithfully  to  perform  the  duties  of  auction- 
eer. But  any  auctioneer  may  employ  a  crier  at  any  sale,  for  whose  acts  he 
shall  be  responsible. 

History:     Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  186. 


ARTICLE  n. 

REGULATIONS  RESPECTING  SALES. 

|  3302.  Auctioneers  in  cities  to  designate  places  of  business. 

|  3303.  To  sell  at  no  other  place. 

1 3304.  Power  of  city  authorities. 

I  3305.  Book  for  live-stock. 

f  3306.  Book  of  sales. 

|  3307.  Advertisement  of  auction  sales  in  San  Francisco. 

|  3308.  Evening  sales  in  San  Francisco  and  Sacramento. 

|  3309.  Commissions,  and  penalty  for  overcharge. 

S  3310.  Quarterly  report  of  sales. 

§  3302.  AUCTIONEERS  IN  CITIES  TO  DESIGNATE  PLACES  OF  BUSI- 
NESS. No  auctioneer  in  any  city  of  this  state  must  have  at  one  time  more 
than  one  place  for  holding  auction;  and  every  such  auctioneer,  before  acting 
as  such  must  file  with  the  clerk  of  the  county  in  which  such  city  is  situated  a 
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writing  signed  by  him  designating  such  place,  and  naming  therein  the  partners, 
if  any,  engaged  with  him  in  business. 

History:    Enacted  March  12,  1872. 

§  3303.    TO  SELL  AT  NO  OTHER  PLACE.    No  auctioneer  must  expose  to 

sale  any  articles  at  any  other  place  than  that  so  designated,  except  goods  sold 

in  original  packages  as  imported,  household  furniture,  and  such  bulky  articles 

as  have  usually  been  sold  in  warehouses,  or  in  the  public  streets,  or  on  the 

wharves. 

History:    Enacted  March  12,  1872. 

§  3304.    POWER  OF  CITY  AUTHORITIES.    The  common  council  or  other 

corresponding  authority  of  each  city  may  designate  such  place  or  places  therein 

for  the  sale  by  auction  of  horses,  carriages,  and  household  furniture,  as  they 

deem  expedient. 

History:    Enacted  March  12,  1872. 


Ancitow     City   mmj  problblt  holding  «f  auction  sales  oa  public  streets. — See  note,    20 
L.  R.  A.  646. 

§  3305.  BOOK  FOB  LIVE-STOCK.  Every  auctioneer  who  sells  any  animal 
of  the  horse  kind,  or  any  mules,  must  keep  a  book,  in  which  he  must  register  the 
name  of  each  and  every  person  bringing  or  offering  any  horse  or  mule  to  be 
sold,  and  the  name  of  the  person  purchasing  such  horse  or  mule,  together  with 
the  date  of  such  sale,  and  a  description  of  each  horse  or  mule  sold,  together 
with  the  marks  and  brands.  The  book  is  a  public  record,  subject  to  the  inspec- 
tion of  any  person  desiring  to  inspect  the  same. 

History:     Enacted  March  12,  1872,  founded  upon  f  10  Act  April  18, 
1859,  Stats.  1869,  p.  864. 

§  3306.    BOOK  OF  SALES.    Each  auctioneer  must  keep  a  book,  in  which  he 

must  enter  all  sales,  showing  the  name  of  the  owner  of  the  goods  sold,  to  whom 

sold,  and  the  amount  paid,  and  the  date  of  each  sale,  which  book  must  at  all 

times  be  open  for  the  inspection  of  any  person  interested  therein. 

History:     Enacted  March  12,  1872,  founded  upon  f  11  Act  April  18, 
1869,  Stats.  1869,  p.  166. 

§  3307.    ADVERTISEMENT  OF  AUCTION  SALES  IN  SAN  FRANCISCO. 

Every  auctioneer  in  the  city  of  San  Francisco  must,  under  his  own  name,  give 
previous  notice  in  one  or  more  of  the  public  newspapers  printed  in  that  city  of 
every  auction  sale  made  by  him ;  and  in  case  he  is  connected  with  any  person  or 
firm,  his  name  must  in  all  cases  precede,  separately  and  individually,  the  name 
of  such  person  or  the  title  of  the  firm. 

History:    Enacted  March  12,  1872. 

§  3308.    EVENING  SALES  IN  SAN  FRANCISCO  AND  SACRAMENTO.  All 

sales  of  goods  by  public  auction  in  the  cities  of  San  Francisco  and  Sacramento 
must  be  made  in  the  day-time,  between  sunrise  and  sunset,  excepting : 

1.  Books,  prints,  or  paintings ; 

2.  Goods  sold  in  the  original  package  as  imported,  according  to  a  printed 
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catalogue,  of  which  samples  must  have  been  opened  and  exposed  to  public 
inspection  at  least  one  day  previous  to  the  sale. 

History:    Enacted  March  12,  1872. 

§  3309.  COMMISSIONS,  AND  PENALTY  FOR  OVERCHARGE.  No  auc- 
tioneer must  demand  or  receive  a  higher  compensation  for  his  services  than  a 
commission  of  one  per  cent  on  the  amount  of  any  sales,  public  or  private,  made 
by  him,  unless  by  virtue  of  a  previous  agreement  in  writing  between  him  and 
the  owner  or  consignee.  Every  auctioneer  who  violates  this  section,  in  addi- 
tion to  the  criminal  penalty,  forfeits  to  the  party  aggrieved  two  hundred  and 
fifty  dollars,  and  must  refund  the  excess  of  charge. 

History:    Enacted  March  12,  1872. 

1.  Commission  of  auctioneer  is  earned  afterwards  rescinded  by  reason  of  failure 
and  payable  when  sale  is  made,  and  seller  of  his  title  to  property  sold. — Middle  ton  v. 
can    not    escape    liability    because    sale    is       Findla,  26  Cal.  76,  82. 

§  3310.  QUARTERLY  REPORT  OF  SALES:  Every  auctioneer  must  quar- 
terly make  to  the  county  auditor  a  report,  under  oath,  showing : 

1.  The  aggregate  amount  of  auction  sales  made  by  him  for  the  preceding 
quarter,  designating  the  months  and  the  amount  for  each  month ; 

2.  The  days  of  each  month  on  which  auction  sales  were  made,  and  the  char- 
acter of  property  sold  by  him  during  each  month ; 

3.  The  amount  of  all  private  sales  made,  and  the  day  on  which  they  were 
made; 

4.  A  statement  of  any  partner,  clerk,  or  other  employee  connected  with  him 
in  his  business,  and  what  sales,  if  any,  have  been  conducted  by  them,  and  why ; 
and 

5.  The  particular  place  where  his  business  is  conducted. 

History:    Enacted  March  12,  1872. 
Penalty   for   nearleet   to   make   report*    or  making  false  report. — See,  post,   I  SS22. 


ARTICLE  III. 

FRAUDS  AND  PENALTIES. 

|  3322.  Penalty  for  not  reporting,  or  reporting  falsely. 
I  3323.  Penalties,  bow  recovered,  and  for  what. 
I  3324.  Action  on  bond. 

§  3322.    PENALTY  FOB  NOT  REPORTING,  OB  REPORTING  FALSELY. 

For  every  false  report  made,  and  for  every  neglect  to  make  the  report  required 
in  the  preceding  article,  the  auctioneer  thereby  forfeits  the  sum  of  two  hundred 
and  fifty  dollars,  to  be  recovered  on  his  bond. 

History:    Enacted  March  12,  1872. 

For  penal  provisions   eomecrnlns;  auctions, — See   Kerr's  Cyc.   Pen.  Code,    2d   ed.,    (9  486 
and  535. 

§  3323.    PENALTIES,  HOW  RECOVERED,  AND  FOR  WHAT.    The  penal- 
ties imposed  by  the  provisions  of  this  chapter,  not  otherwise  appropriated,  must 
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be  prosecuted  for  by  the  district  attorney  of  the  proper  county,  the  moneys 
recovered  to  be  paid  to  the  county  treasurer  for  the  use  of  the  general  fund  of 
the  county. 

History:    Enacted  March  12,  1872. 

§  3324.  ACTION  ON  BOND.  Any  one  aggrieved  or  damaged  by  any  act  of 
an  auctioneer,  in  violation  of  or  contrary  to  the  provisions  of  this  chapter,  has 
an  action  against  him  and  his  bondsmen  on  his  official  bond  therefor. 

History:    Enacted  March  12,  1872. 


CHAPTER  XIV. 

FIBES  AND  FIREMEN. 

f  3335.  Fire  companies — How  organized. 

1 3336.  To  elect  officers  and  adopt  and  enforce  by-laws. 

f  3337.  Firemen  exempt  from  poll-tax,  etc.,  military  and  jury  duty. 

8  3338.  Exempt  certificate,  by  and  to  whom  issued. 

f  3339.  County  clerk  may  issue  exempt  certificates,  when. 

I  3340.  Seal  of  department,  who  to  use  and  keep. 

1 3341.  Secretary  to  keep  record,  and  certificate  to  be  proof. 

1 3342.  Duties  of  chief  of  fire  department. 

f  3343.  Chief  to  attend  fires  and  preserve  property. 

I  3344.  Setting  woods  on  fire. 

1 3345.-  Extinguishing  fire  in  woods. 

§  3385.  FIRE  COMPANIES.  HOW  ORGANIZED.  Fire  companies  in  incor- 
porated cities  and  towns  are  formed  and  organized  under  special  laws,  or  under 
authority  conferred  upon  the  city  or  town  government.  Those  in  unincorpo- 
rated towns  and  villages  are  organized  by  filing,  with  the  recorder  of  the 
county  in  which  they  are  located,  a  certificate  in  writing,  signed  by  the  fore- 
man or  presiding  officer  and  secretary,  setting  forth  the  date  of  the  organiza- 
tion, name,  officers,  and  roll  of  active  and  honorary  members,  which  certificate 
and  filing  must  be  renewed  every  six  months.  There  shall  not  be  allowed  to 
any  such  cities,  towns,  or  villages  more  than  one  company  for  each  one  thousand 
inhabitants,  but  one  company  shall  be  allowed  in  any  city,  town,  or  village 
where  the  population  is  less  than  one  thousand.  There  shall  not  be  allowed 
to  any  engine  company  more  than  sixty-five  certificate  members,  to  any  hook 
and  ladder  company  more  than  sixty-five  certificate  members,  to  any  hose  com- 
pany more  than  twenty-five  certificate  members. 

History:  Enacted  March  12,  1872,  founded  on  §  1  Act  March  25, 
1853,  Stats.  1853,  p.  59,  and  §§  1,  2  of  supplementary  Act  May  6,  1854, 
Stats.  1854,  p.  42;  amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  61; 
March  10,  1909,  Stats,  and  Amdts.  1909,  p.  273.    In  effect  immediately. 

FIRE  COMPANIES.  9.  Same— Delegated  power. 

1.  City    government  —  Fire    department    is        10.  Fire-escapes. 

part  of.  jj    Negligence  of  fire  department  officials. 

2.  Chief — Election  or  appointment  of.  ^         .    . 

0    ~     .     ,     M  .  Commissioners    and    lire    departments    ta 

3.  Control  of  apparatus.  unincorporated   town*   and   village.,— See   1 

4, 5.  Fire  limits  may  be  established.  Henning's  General  Laws,  Sd  ed..  p.  758. 

6-  8.  Same — Erection  of  buildings  may  be  reg-  Constitutionality  of  building-  resvlatten* 

nlated.  —See  note,  93  Am.  St.  Rep.  405. 


Tit  VII,  cb.  XIV.] 


FIRE  COMPANIES— CITY  GOVERNMENT  OF. 


1 333ft 


Establishing  lire  limits  and  regulating 
erection  of  building*. — See  notes,  29  Am. 
Rep.  347;  12  L.  R.  A.  160. 

Fire-escapes  —  Liability  at  common  law 
for  Injuries  caused  by  absence  of  j  effect  of 
neglect  of  statutory  requirements;  contrib- 
utory negligence  as  a  defense;  construction 
of  statutes. — See  notes,  15  L.  R.  A.  160;  10 
L.  R.  A.  (N.  S.)  177;  31  I*  R.  A.  (N.  S.)  178; 
89  L.  R.  A.  (N.  S.)  744;  L.  R.  A.  1917C.  1163. 

Fire  patrols  and  underwriters. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  89  468a,  463b,  463c 
and  notes. 


Liability  of  common  carrier  for  loss  oc- 
casioned by  Are. — See  note,  81  Am.  Dec. 
654-656. 

Liability  of  municipal  corporation  for 
acta  of  fireman. — See  notes,  15  L  R.  A. 
781;  4  L.  R.  A.  (N.  8.)  629;  44  L.  R.  A. 
(N.  S.)    68. 

Municipal  control  over  tbe  erection  of 
wooden  building*. — See  note,  18  L.  R.  A. 
481. 

Police  regulations  for  protection  against 
fire. — See  note,  10  L.  R.  A.  187. 

Statutes  authorising  destruction  of  prop- 
erty in  case  of  Are. — See  note,  47  Am.  Dec. 
207-210. 

Want   Included  within   loss   by   lire. — See 

note,  45  Am.  Dec.  667-661. 

Who  must  bear  the  loss  of  property  by 
Are. — See  note,  13  L.  R.  A.  476. 

1.  City  government— Fire  department  la 

part  of. — Department  of  city  government 
created  by  Its  charter  can  not  be  abro- 
gated by  any  mere  police  regulation.  Thus 
board  of  supervisors  can  not  change  organ- 
isation and  administration  of  fire  depart- 
ment, or  any  other  department  of  city  gov- 
ernment, such  department  being  as  much 
part  of  government  as  is  board  of  super- 
visors itself  and  existing  by  virtue  of  same 
authority. — People  ex  rel.  Wllshire  v.  New- 
man, 96  CaL  605,  607,  81  Pac.  664. 

2.  Chief  —  Election    or    appointment    of 

chief  of  Are  department  is  not  provided  for 
by  .this  chapter  and  therefore  rights  and 
authority  of  such  officer  must  be  deter- 
mined from  ordinances  of  city  under  which 
office  is  held. — Higgins  v.  Cole,  100  Cal. 
260,  263,  84  Pac  678. 

3.  Control  of  apparatus* — Right  to  pos- 
session or  control  of  Are  apparatus  by  chief 

,  of  municipal  Are  department  is  not  given 
by  this  chapter. — Higgins  v.  Cole,  100  Cal. 
260,  263,  34  Pac.  678. 

4.  Fire    limits    may    be    established    by 

municipality  In  exercise  of  its  police  power. 
— McCloskey  v.  Krellng,  76  Cal.  511,  512. 
18  Pac.  433. 

5.  It  has  become  settled  law  that  state— 
and  under  our  system  municipality  of  state 
— in  order  to  protect  property  of  its  citizens 
from    ravages    of    fire    may    establish    fire 


limits  and  regulate  or  prevent  use  at 
wooden  buildings  within  such  limits;  and, 
although  this  may  disturb  enjoyment  of 
rights  of  an  individual,  he  Is,  in  contem- 
plation of  law,  compensated  by  sharing 
general  benefits  derived  from  It — Ex  parte 
Fiske,  72  Cal.  125,  127,  13  Pac  310. 

6.  Same—Erection  of  buildings  may  be 
regulated* — Regulations  as  to  manner  and 
material  used  in  construction  of  buildings 
within  certain  limits  may  be  enacted  by 
municipal  corporations,  and  such  may  by 
ordinance  provide  for  and  regulate  grant- 
ing of  permits  to  erect  buildings,  etc.,  and 
may  delegate  to  committee  or  officer  au- 
thority to  issue  such  permits,  but  can  not 
delegate  authority  to  make  or  prescribe 
regulations  under  which  permits  shall  be 
granted. — Eureka  City  v.  Wilson,  15  Utah 
58,  48  Pac.  41. 

7.  Provision  that  no  wooden  building 
within  fire  limits  shall  be  altered,  changed, 
or  repaired  without  permission  of  majority 
of  flre  wardens  approved  by  majority  of 
committee  of  supervisors  on  flre  department 
and  mayor  is  valid  police  regulation. — Ex 
parte  Fiske,  72  Cal.  125,  127,  18  Pac.  310. 

8.  Erection  or  repair  of  buildings  made 
of  combustible  material  within  certain 
limits  of  municipality  may  be  prohibited  or 
regulated,  and  an  ordinance  so  prohibiting 
or  regulating,  and  declaring  any  buildings 
so  erected  nuisances,  and  providing  for 
their  removal  is  mere  police  regulation  and 
valid. — Hubbard  v.  Town  of  Medford,  20 
Ore.  315,  25  Pac.  640;  City  of  Olympia  v. 
Mann,  1  Wash.  389,  12  L  R.  A.  150.  25  Pac. 
337;  Baxter  v.  City  of  Seattle,  8  Wash.  362, 
28  Pac.  637. 

».  Same  —  Delegated  power. — Power  to 
grant  permission  for  repair  of  wooden 
buildings,  etc.,  within  flre  limits  of  city 
may  be  delegated  by  supervisors  to  certain 
officers,  e.  g.  flre  wardens,  mayor,  etc. — 
Ex  parte  Fiske,  72  Cal.  126,  128,  IS  Pac  310. 

10.  Flre  -  escapes. — Ordinance  providing 
that  all  hotels,  office  buildings,  factories, 
tenements,  and  lodging-houses  more  than 
three  stories  in  height  shall  have  certain 
flre-proof  stairways  and  fire-escapes  ap- 
plies to  all  buildings  of  classes  mentioned, 
those  erected  prior  to  enactment  of  ordi- 
nance, as  well  as  those  erected  subsequent 
thereto,  and  fact  that  building  be  provided 
with  fire-escapes  required  by  an  ordinance 
in  force  at  time  of  its  erection  is  no  de- 
fense to  violation  of  ordinance. — City  of 
Seattle  v.  Hinckley,  40  Wash.  468,  82  Pac. 
747. 

11.  Negligence  of  lire  department  onU 
clals  does  not,  at  common  law  and  In  ab- 
sence of  statutory  provisions,  render  munic- 
ipal corporation  liable  for  damages  and  no 
statute  creating  such  liability  has  been 
enacted  in  this  state. — Howard  v.  City  and 
County  of  San  Francisco,  51  Cal.  52,  55. 
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96  8334-3339      OFFICERS — EXEMPTION  FROM  POLL-TAX— CERTIFICATES.  [PI  III 

§  3336.    TO  ELECT  OFFICERS  AND  ADOPT  AND  ENFORCE  BY-LAWS. 

Every  such  fire  company  must  choose  or  elect  a  foreman,  who  is  the  presiding 

officer,  and  a  secretary  and  treasurer,  and  may  establish  and  adopt  by-laws  and 

regulations,  and  impose  penaltijft  not  exceeding  five  dollars  or  expulsion  for 

each  offense. 

History:    Enacted  March  12,  1872. 

§  3337.    FIREMEN  EXEMPT  FROM  POLL-TAX,  ETC.,  MILITARY  AND 

JURY  DUTY.    The  officers  and  members  of  unpaid  fire  companies  regularly 

organized,  and  exempt  firemen,  are  entitled  to  the  following  privileges  and 

exemptions,  viz. :  Exemption  from  payment  of  poll-tax,  road-tax,  and  head-tax 

of  every  description ;  exemption  from  jury  duty;  exemption  from  military  duty, 

except  in  case  of  war,  invasion,  or  insurrection. 

History:  Enacted  March  12,  1872,  founded  upon  §  2  Act  March  25, 
1853,  Stats.  1853,  p.  60,  and  §§  1,  2  of  supplementary  Act  May  6,  1854, 
Stats.  1854,  p.  42,  9  1  Act  May  20,  1861,  Stats.  1861,  p.  585,  §1  Act 
April  26,  1862,  Stats.  1862,  p.  465,  and  §  4  Act  March  28,  1864,  Stats. 
1863-4,  p.  256;  amended  April  1,  1878,  Code  Amdts.  1877-8,  p.  62. 

XEMPTIO* 

1.  As  to  relief  fund. 

2.  Act  imposing  tax  on  premium.  empt    firemen    is    void. — San    Francisco    v. 
1.     As   to  relief  fund.— Act   to  create  ex-       London  &  U  &  Q.  Ins.  Co..  74  Cal.  113.  123, 

empt  firemen's  relief  fund  in  several  cities  6  Am-  st  R«P-  425,  15  Pac  380. 

and    towns    of   state,    etc.,    approved   March  Disabled    firemen,    pensions*    for. — See    1 

26,  1895,  is  unconstitutional  as  being:  in  na-  Henning's  General  Laws,  3d  ed.(  p.  763. 

ture   of   gift   prohibited    by   sections    31,    32  Vacations    of    firemen.— See    1    Henning's 

of    article    IV    of    constitution.— Taylor    v.  General  Laws,  3d  ed.,  p.  764. 

Mott,  128  Cal.  497,  498-499,  56  Pac  256. 

§  3338.  EXEMPT  CERTIFICATE,  BY  AND  TO  WHOM  ISSUED.  Every 
fireman  who  has  served  five  years  in  an  organized  fire  company  in  this  state  is 
an  " exempt  fireman/'  and  must  receive  from  the  chief  engineer  of  the  depart- 
ment to  which  he  belongs  a  certificate  to  that  effect.  Every  active  fireman 
must  have  a  certificate  of  that  fact  signed  by  the  chief  of  the  fire  department  or 
the  foreman  of  the  company  to  which  he  belongs;  such  certificates  must  be 
countersigned  by  the  secretary,  and  over  the  seal  of  the  company,  if  one  is  pro 
vided.    Either  certificate  entitles  the  holder  to  exemption  from  military  and 

jury  duty. 

History:  Enacted  March  12,  1872,  founded  upon  99  3,  6  Act  March  25, 
1853,  Stats.  1853,  p.  60,  and  supplementary  Act  May  6,  1854,  Stats.  1854, 
p.  42,  §  1  Act  May  20,  1861,  Stats.  1861,  p.  585,  §  1  Act  April  26,  1862, 
Stats.  1862,  p.  465,  §§  2,  4,  5  Act  March  28,  1864,  Stats.  1863-4,  p.  256. 

See  notes  to  ante,  9  3337.  Misdemeanor. — See    Kerr's   Cyc.    Pen.   Code. 

Issuing-  false   certificate  of  exemption,   a       2d  ed.,   9  649. 

§3339.    COUNTY    CLERK    MAY    ISSUE    EXEMPT    CERTIFICATES, 

WHEN.    In  lieu  of  issuing  certificates  to  exempt  firemen  by  the  chief  of  the 

fire  department,  as  provided  in  the  last  section,  on  the  certificate  of  the  foreman 

and  secretary  of  any  fire  company,  or  the  chief  of  the  department,  provision 

being  made  therefor  in  the  by-laws  of  the  company,  "exempt  certificates"  may 

be  issued  by  the  clerk  of  the  county,  over  his  official  seal  and  signature,  which 

entitles  the  holder  to  like  exemption  from  military  and  jury  duty. 

History:  Enacted  March  12,  1872,  founded  upon  §  1  Act  April  26, 
1862,  Stats.  1862,  p.  465. 
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§3340.    SEAL  OF  DEPARTMENT,  WHO  TO  USE  AND  KEEP.    Every  fire 

department  regularly  organized  may  adopt  a  department  seal,  having  upon  it 

the  arms  of  the  state,  and  the  name  of  the  particular  fire  department  to  which 

it  belongs,  which  must  be  under  the  control  of  and  for  the  use  of  the  secretary, 

and  be  by  him  affixed  to  exempt  certificates,  certificates  of  active  membership, 

and  such  other  documents  as  the  by-laws  may  provide.    The  secretary  of  every 

department  having  a  seal  must  take  the  constitutional  oath  of  office  and  give 

such  bond  as  the  by-laws  provide  for  the  faithful  performance  of  his  duties. 

History:  Enacted  March  12,  1872,  founded  upon  §5  1,  2,  3  Act  March 
28,  1864,  Stats.  1863-4,  p.  266. 

§  3341.    SECRETARY  TO  KEEP  RECORD,  AND  CERTIFICATE  TO  BE 

PROOF.    The  secretary  of  the  fire  department,  or  fire  company,  must  keep  a 

record  of  all  certificates  of  exemption  or  active  membership,  the  date  thereof, 

and  to  whom  issued ;  and  when  no  seal  is  provided,  similar  entries  of  certificates 

issued  to  obtain  county  clerk's  certificates.     Every  such  certificate  is  prima 

facie  evidence  of  the  facts  therein  stated. 

History:  Enacted  March  12,  1872,  founded  upon  SS  4,  6  Act  March 
28,  1864,  Stats.  1863-4,  pp.  256-257;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  43. 

Wkat  la  prima  fade  eTtAemeo. — See  Kerr's  Cyc.  Code  Civ.  Proc,  2d  ed.,  8  1833  and  note. 


§3342.  DUTIES  OF  CHIEF  OF  FIRE  DEPARTMENT.  The  chief  of  every 
fire  department  must  inquire  into  the  cause  of  every  fire  occurring  in  the  city  or 
town  of  which  he  is  the  chief,  and  keep  a  record  thereof ;  he  must  aid  in  the 
enforcement  of  all  fire  ordinances  duly  enacted,  examine  buildings  in  process  of 
erection,  report  violations  of  ordinances  relating  to  prevention  or  extinguish- 
ment of  fires,  and  when  directed  by  the  proper  authorities,  institute  prosecu- 
tions therefor,  and  perform  such  other  duties  as  may  be  by  proper  authority 
imposed  upon  him.    His  compensation  must  be  fixed  and  paid  by  the  city  or 

town  authorities. 

History:    Enacted  March  12,  1872,  founded  upon  §5  3,  4  Act  April  1, 
1864,  Stats.  1863-4,  p.  299. 

1.     Salaries— Aet  of  18*7   increasing   pay  for  exttna-vlaament  of  Urea,  a  misdemeanor. 

of  officers  of  fire  and  police  departments  of  — See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  9  885. 

San    Francisco   is   unconstitutional,    pay    of  Art  flxiB|P  MUrlea  of  ofleera  of  lire  4e- 

those    officials    clearly    falling:    within    term  part  men  t     In     eltles     of     flrst-elaaa, — Stats, 

"municipal    affairs."— Popper    v.    Broderick,  1897,    p.    192.    1    Henning-'s    General    Laws, 

12S  Cal.  466,  462,  56  Pac.  63.  3d  ed.,  p.  765. 

See   note   to  ante,   9  8235.  Compensation     In    certain    cities.— See     1 

Obstructing;  efforts,  or  disobeying*  orders       Henning's  General  Laws,  3d  ed.,  p.  758. 

§3343.  CHIEF  TO  ATTEND  FIRES  AND  PRESERVE  PROPERTY. 

Every  chief  of  a  fire  department  must  attend  all  fires  with  his  badge  of  office 

conspicuously  displayed,  must  prevent  injury  to,  take  charge  of,  and  preserve 

all  property  rescued  from  fires,  and  return  the  same  to  the  owner  thereof  on  the 

payment  of  the  expenses  incurred  in  saving  and  keeping  the  same,  the  amount 

thereof,  when  not  agreed  to,  to  be  fixed  by  the  police  or  county  judge. 
History:     Enacted  March  12.  1872,  founded  upon  8 §  2,  4,  6,  6  Act 
April  1,  1864,  Stats.  1863-4,  p.  299. 


8ee  note  to  ante,   9  3835.  Punishment  for  eonceallnsr  property 

Involuntary   depo.lt   of   property   reaeved       «■«*  f~»  «re^-fiee  Kerr's  Cyc.  Pen.  Code, 

from  lire.— See  Kerrfs  Cyc.  Civ.  Code.  2d  ed.,       2d  ed-»  *  50°- 

1 1815  subd.  2,  note,  and  8  1816. 
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§3344.  SETTING  WOODS  ON  FIRE.  Every  person  negligently  setting 
fire  to  his  own  woods,  or  negligently  suffering  any  fire  to  extend  beyond  his 
own  land,  is  liable  in  treble  damages  to  the  party  injured. 

History:    Enacted  March  12,  1872. 


NEGLIGENT  FIRES. 

1.  Common  law  gave  cause  of  action. 

2.  Negligence — An  essential  fact. 

3.  Same — In  setting  or  allowing  to  spread. 

4.  Same — Act  not  criminal. 

5,  6.  Construction  of  section — Strict  construc- 
tion. 

7.  Pleading — Complaint    must    pray    treble 

damages. 

8.  Spread  of  fire  beyond  defendant's  land 

— Action  for  damages  for. 

9.  Subrogated  party. 

10.  Treble  damages — Manner,  of  fixing. 

Setting   Are   to   wood*,   a  misdemeanor. — 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  S84  and 
note. 

Liability  of  private  person  for  setting 
tires  or  alio  wins;  them  to  spread. — See  note, 
30  Am.  St.  Rep.  601. 

Liability  of  railroad  company  for  Urea. — 

See  note,  38  Am.  Dec.  70-79. 

1.     Common    law    cava    en  use    of    action 

against  one  negligently  firing  woods,  etc.,' 
independent  of  statute. — Clark  v.  San  Fran- 
cisco &  S.  J.  V.  R.  Co.,  142  Cal.  614,  617,  76 
Pac.  507. 


2.     Negligence— An    essential    fact    to    be 

alleged  and  proved  in  an  action  under  this 
section.  Under  It  actual  damages  are 
trebled  not  as  compensation  to  plaintiff  but 
as  punishment  to  defendant  for  his  negli- 
gence, and  the  burden  of  proving  this  neg- 
ligence is  on  plaintiff. — Galvin  v.  Gualala 
Mill  Co.,  98  Cal.  268,  271,  33  Pac.  93. 

5.  Same  —  In  setting  or  allowing  to 
spread. — Recovery  may  be  had  for  damage 
by  fire  negligently  set  or  for  damage  by 
fire  negligently  allowed  to  spread,  and  aver- 
ment and  proof  of  either  of  these  facts 
entitles  plaintiff  to  recover. — Sampson  v. 
Huges.  147  Cal.   62,  81   Pac.   292. 

4.  Same— Act  not  criminal. — Negligence 
in  setting  fire  or  permitting  it  to  spread  is 
necessary  to  create  liability  imposed  by 
this  section,  and  it  seems  to  imply  that  act 
of  setting  Are  be  not  criminal. — Gamier  v. 
Porter,  90  Cal.  105,  109,  27  Pac.  66. 

6.  Construction  of  section. — Literal  con- 
struction of  this  section  so  as  to  Interfere 
with  ordinary  farming  process  is  not  nec- 
essary. If  one  sets  fire  to  brush  on  his 
own  land  to  prepare  it  for  plow  intending 


to  limit  and  control  lire  and  does  so  he 
has  not  set  fire  to  prairies  within  meaning 
of  this  statute.  If  under  such  circum- 
stances fire  gets  beyond  his  control  he  has 
set  fire  to  prairie  but  not  wilfully,  although 
it  may  be  negligently.  It  is  presumed  that 
such  fire  is  set  for  lawful  purpose,  and 
agriculture  constitutes  such  lawful  purpose. 
If,  on  other  hand,  hunter,  or  one  designing 
to  come  on  land  of  another,  sets  such  Are 
he  would  perhaps  be  civilly  liable  for 
natural  consequences  of  his  act  although 
using  greatest  diligence  to  control  fire  he 
set — Gamier  v.  Porter,  90  Cal.  105,  108.  27 
Pac.  65. 

6.  Same— Strict  construction  of  this  sec- 
tion must  be  made,  it  being  penal  in  char- 
acter.— Clark  v.  San  Francisco  &  S.  J.  V.  R. 
Co.,  142  Cal.  614,  619,  76  Pac.  507. 

7.  Pleading*— Complaint  mast  pray  treble 
damages  provided  to  be  awarded  by  this 
section. — Phoenix  Ins.  Co.  v.  Pacific  L«.  Co., 
1  Cal.  App.  156,  81  Pac  976. 

As  to  how  treble  damages  fixed,  see  par. 
10,  this  note. 

8.  Spread  of  lire  beyond  defendant's  land 
—Action  for  damages  for. — Evidence  held 
to  sustain  a  finding  that  defendant  negli- 
gently permitted  fire  on  his  own  land  to 
extend  beyond,  contrary  to  the  provisions  of 
above  section. — McGIUivray  v.  Hampton,  39 
Cal.  App.  726,  179  Pac  733. 

As  to  necessity  for  alleging  treble  dam- 
ages In  complaint,  see  par.  7,  this  note. 

9.  Subrogated  party,  e.  g.  an  insurance 
company  paying  the  loss,  can  not  recover 
treble  damages  allowed  by.  this  section. — 
Phoenix  Ins.  Co.  v.  Pacific  L.  Co.,  1  Cal. 
App.  156,  81  Pac.  976. 

10.  Treble  damages— Manner  of  fixing:. — 

Since  Political  Code  section  3344,  provid- 
ing for  treble  damages  to  the  party  injured 
by  the  negligent  setting  out  of  fires,  is 
silent  as  to  whether  the  jury  shall  find 
such  damages,  or  whether  they  shall  find 
the  actual  damage,  and  the  court  shall 
enter  judgment  for  three  times  such 
amount.  It  is  immaterial  which  course  is 
pursued,  provided  absolute  certainty  is  at- 
tained, and  this  can  be  secured  by  prepar- 
ing the  form  of  verdict. — Galvin  v.  Qualala 
Mill  Co.,  3  Cal.  Unrep.   869,  33   Pac.  94. 

As  to  necessity  for  alleging  treble  di 
ages  la  complaint,  see  par.  7,  this  note. 


§  3345.  EXTINGUISHING  FIRE  IN  WOODS.  Whenever  the  woods  are  on 
fire,  any  justice  of  the  peace,  constable,  or  road  overseer  of  the  township  or  dis- 
trict where  the  fire  exists,  may  order  as  many  of  the  inhabitants  liable  to  road 
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poll-tax,  residing  in  the  vicinity,  as  may  be  deemed  necessary,  to  repair  to  the 
place  of  the  fire  and  assist  in  extinguishing  or  stopping  it. 

History:    Enacted  March  12,  1872. 

CHAPTER  XV. 

LICENSES. 

Article  I.    General  provisions,  §§  3356-3366. 

IL    Classification  and  taxes,  §{3376-3387. 


ARTICLE  I. 

GENERAL  PROVISIONS 

f  3356.  Licenses  to  be  prepared  and  printed. 

f  3357.  Auditor  to  number,  sign,  and  deliver. 

f  3358.  Auditor  to  keep  license  accounts. 

f  3359.  When  license  to  be  procured. 

§3360.  Suit  against  delinquent;  damages. 

f  3361.  Tax-collectors,  duties. 

f  3362.  Proof  on  trials. 

f3363.  Settlements  and  payments  to  be  made,  when. 

f  3364.  Fees  for  licenses. 

I  3365.  [No  section.] 

f  3366.  License-tax,  upon  whom  may  be  imposed. 


§3356.    LICENSES  TO  BE  PREPARED  AND  PRINTED.     Each  county 

auditor  must  prepare  and  have  printed  blank  licenses  of  all  classes  mentioned 

in  this  chapter,  for  terms  of  three,  six,  and  twelve  months,  and  for  such  shorter 

terms  as  are  herein  authorized  to  be  issued,  with  a  blank  receipt  attached  for 

the  signature  of  the  tax-collector  when  sold. 

History:     Enacted  March  12,  1872,  founded  upon  §  2  Act  April  17, 
1858,  Stats.  1858,  p.  176,  and  8  83  Act  May  17,  1861,  Stats.  1861,  p.  446. 


LICENSES. 

1.  Definition  of  license. 

2.  Unconstitutionality  of  section. 

1.  Definition  of  license — License  proper 
is  permit  to  do  business  which  could  not  be 
done  without  license.  It  is  mere  permit. 
Business  may  be  licensed  and  then  subject 
to  license-tax  and  these  licenses  may  not 
differ  In  form,  but  one  is  license  proper 
and  other  license-tax  imposed  for  purpose 
of  revenue. — San  Francisco  v.  Liverpool  A 
L.  &  O.  Ins.  Co.,  74  Cal.  113,  122.  5  Am.  St 
Rep.    425,   15   Pac,   880. 

As  to  license-tax  on  corporations  doing; 
Interstate  business,  see,  ante,  |  309  and  note. 

Aa  to  taxes  and  taxation  generally,  see, 
post,  |  3607  and  note 


On  the  nature  of  a  license. — See  notes,  10 
Am.  Dec.  40;  4  L.  R.  A.  809. 

Licenses    and    license-taxes    In    general. — 

See  note,  9  L.  R.  A.  786. 

Power  of  state  to  exact  licenses  and 
charares  therefor. — See  note,  52  Am.  Dec.  331. 

What  purposes  Justify  the  Imposition  of 
taxes  or  assessments. — See  note,  16  Am.  St. 
Rep.  365. 

2.  Unconstitutionality  of  section. — This 
section,  being;  in  conflict  with  section  11, 
article  XI  of  constitution  of  1879,  is  no 
longer  operative  and  stands  annulled. — 
People  v.  Martin,  60  Cal.  158,  156;  Ex  parte 
Campbell,  74  Cal.  20,  24,  5  Am.  St.  Rep.  418, 
15  Pac.  818. 


§3367.  AUDITOR  TO  NUMBER,  SIGN,  AND  DELIVER.  The  county 
auditor  must  affix  his  official  seal  to,  number,  and  sign  all  licenses,  and  from 
time  to  time  deliver  them  to  the  tax-collector  in  such  quantity  as  may  be 
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required,  taking  his  receipt  therefor,  and  charge  him  therewith,  giving  in  the 

entry  the  numbers,  classes,  and  amount  thereof. 

History:     Enacted  March  12,  1872,  founded  upon  {85  Act  May  17, 
1861,  Stats.  1861,  p.  447. 

§3358.  AUDITOR  TO  KEEP  LICENSE  ACCOUNTS.  The  auditor  must 
keep  in  his  office  th  j  stumps  of  all  licenses  by  him  delivered  to  the  tax-collector, 
and  a  ledger  in  whi  >.h  he  must  keep  the  collector's  account  for  all  licenses  deliv- 
ered to  him,  sold,  or  returned  unsold  by  him.  A  correct  statement  of  the  col- 
lector's license  account  must  be  certified  to  the  county  treasurer  each  month 
by  the  auditor. 

History:    Enacted  March  12,  1872. 

» 

§  3359.  WHEN  LICENSE  TO  BE  PROCURED.  A  license  must  be  procured 
immediately  before  the  commencement  of  any  business  or  occupation  liable  to 
a  license-tax  from  the  tax-collector  of  the  county  where  the  applicant  desires  to 
transact  the  same,  which  license  authorizes  the  party  obtaining  the  same  in  his 
town,  city,  or  particular  locality  in  the  county  to  transact  the  business  described 
in  such  license;  separate  licenses  must  be  obtained  for  each  branch  establish- 
ment or  separate  he  use  of  business  located  in  the  same  county.  No  license 
issued  under  this  chapter  authorizes  atoy  person  to  carry  on  any  business  within 
the  limits  of  any  incorporated  city  or  town  having  power  by  its  charter  to 
impose  or  levy  city  oi  town  license  taxes,  unless  such  person,  in  addition  to  the 
license  provided  by  this  chapter,  also  procures  the  license  required  by  the 
ordinances  or  orders  of  such  city  or  town. 

History:     Enacted  March  12,  1872,  founded  upon  |  77  Act  May  17, 
1861,  Stats.  1861,  p.  443. 

1.     Unconstitutional. — Tt  is  section  was  an-  taxes  from  legislature  and  vest  it  in  local 

nulled  by  section  12  of  article  XI  of  consti-  authority,    thus    bring-in*   matters    of   local 

tutlon  of  1879,  license  fees  Imposed  by  the  concern  home  to  people. — People  v.  Martin, 

section    being-    "taxes"    and    the    Intention,  60  Cal.  163,  156,  166;  In  re  Lawrence,  69  CaL 

shown  from  many  sections  of  new  consti-  608,  610,  11  Pac.  217. 
tutlon,  being  to  take  power  to  Impose  such 

§  3360.    SUIT  AGAINST  DELINQUENT;  DAMAGES.    Against  any  person 

required  to  take  out  a  l:cense  who  fails,  neglects,  or  refuses  to  take  out  such 

license,  or  who  carries  oa  or  attempts  to  carry  on  business  without  such  license. 

the  collector  may  direct  suit  in  the  name  of  the  people  of  the  state  of  Cali 

f ornia  as  plaintiff,  to  be  brought  for  the  recovery  of  the  license-tax ;  and  in  such 

case  either  the  collector  or  attorney  may  make  the  necessary  affidavit  for[,] 

and  a  writ  of  attachment  may  issue  without  any  bonds  being  given  on  behalf  of, 

the  plaintiff;  and  in  case  of  recovery  by  the  plaintiff,  fifteen  dollars  damages 

must  be  added  to  the  judgment  and  costs  to  be  collected  from  the  defendant. 

and  when  collected  five  dollars  thereof  must  be  paid  to  the  collector,  and  ten 

dollars  to  the  attorney  prosecuting  the  suit. 

History:     Enacted  March  12,  1872,  founded  upon  I  77  Act  May  17, 
1861,  Stats.  1861,  p.  443. 

LICENSE-TAX.  Carrying  on  buslaeas  wltaovt  a  llceaae,  a 

1.  Equality — License-tax  c\*ra  not  be  deemed      mladcmeanor* — See    Kerr's   Cyc.    Pen.    Code, 

unequal.  *  2d  ed.,  §  4S5  and  note. 

2.  Same — As  to  power  to  assess,  etc.  i,     Equality  —  Mcen*e-tax     can     mot     be 

3.  Same — On  non-resident^  deemed   unequal   because   reaching*   one   oc- 


./■ 
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cupatlon  only  if  It  Is  to  reach  all  who  follow 
that  Let  It  reach  all  of  class  either  of 
persons  or  thlngrs,  It  matters  not  whether 
those  included  in  it  be  one  or  many  or 
whether  they  reside  in  any  particular  local- 
ity or  are  scattered  all  over  state. — Ex 
parte  Mirande,  73  Cal.  365,  373,  14  Pac.  888. 

2*  Same— »A«  to  power  to  asaess,  collect 
taxes  and  license-taxes  for  county  and  mu- 
nicipal purposes  can  only  be  exercised  in 
accordance  with  fundamental  rule  that  tax 
to  be  valid  must  be  equal  in  its  burdens  and 
uniform    in    its    operations,    and    therefore 


county  can  not  discriminate  between  its  own 
citizens  and  those  of  other  counties  in  im- 
position of  license-tax  for  carrying;  on  any 
business  In  such  county. — Lassen  Co.  v. 
Cone,  72  Cal.  387,  388,  14  Pac.  100;  County  of 
El  Dorado  v.  Meiss,  100  Cal.  268,  272,  34  Pac. 
716. 


8.  Same—On  non-resldenta, — Act  Imposing; 
license  upon  non-residents  making:  sales 
within  state  is  discriminating*,  and  void 
under  federal  constitution. — Ward  v.  State 
of  Maryland,  79  U.  S.  (12  Wall.)  418,  20 
L.  ed.  449.  ( 


§  3361.  TAX-COLLECTORS,  DUTIES.  Each  tax-collector  must  make  dili- 
gent inquiry  as  to  all  persons  in  his  county  liable  to  pay  license  as  provided  in 
this  chapter,  and  must  require  each  person  to  state,  under  oath  or  affirmation, 
the  probable  amount  of  business  which  he  or  the  firm  of  which  he  is  a  member,  or 
for  which  he  is  an  agent  or  attorney,  or  the  association  or  ^corporation  of  which 
he  is  president,  secretary,  or  managing  agent,  will  do  in  the  next  succeeding 
three  months ;  and  thereupon,  such  person,  agent,  president,  secretary,  or  other 
officer  must  procure  a  license  from  the  tax-collector  for  tne  term  desired,  and 
the  class  for  which  such  party  is  liable  to  pay ;  and  ii/  all  cases  where  an 
underestimate  has  been  made  by  the  party  applying,  thfe  party  making  such 
underestimate,  or  the  company,  he  represented,  are  [isj  required  to  pay  for 
a  license  for  the  next  quarter  double  the  sum  otherwise  'required. 

History:     Enacted  March  12,  1872,  founded  upon  $77  Act  May  17, 
1861,  State.  1861,  p.  448. 

1.     Civil  aetloa  Ilea  to  recover  license-tax,      revenue    or    for    regulation    of    business    as 

where  charter  so  provides,  and  it  is  lmma-       police    regulation, — City    of    Sacramento    v. 

terlal    whether    license    be    one    levied    for      Dillman,  102  Cal.  107,  111,  36  Pac.  S85. 

i 

.♦ 

§  3362.    PROOF  ON  TRIALS.    Upon  the  trial  of  any  action  authorized  by 

this  chapter,  the  defendant  is  deemed  not  to  have  procured  the  proper  license 

unless  he  either  produces  it  or  proves  that  he  did  procure  it ;  but  he  may  plead 

in  bar  of  the  action  a  recovery  against  him  and  the  payment  by  him  in  a  civil 

action  of  the  proper  license-tax,  together  with  the  damages  and  costs. 

u 
History:     Enacted  March  12,  1872,  founded  upon  §77  Act  May  17, 

1861,  Stats.  1861,  p.  443.  * 

§3363.    SETTLEMENTS  AND  PAYMENTS  TO  BE, MADE,  WHEN.    On 

the  first  Monday  in  each  month  the  collector  must  return  to  the  auditor  all 
licenses,  unsold,  and  be  credited  therewith,  and  must,*  with  the  auditor,  appear 
at  the  treasurer's  office  and  pay  into  the  county  treasury,  for  the  use  of  the 
county  general  fund,  all  moneys  collected  for  licenses  sold  during  the  preced- 
ing month,  take  the  treasurer's  receipt  therefor,  and  file  duplicates  thereof  with 
the  auditor.    The  auditor  must  credit  the  collector,  and  charge  the  treasurer 

therewith. 

History:     Enacted  March  12,  1872,  founded  upon  £  3  Act  April  18, 
1859,  Stats.  1859,  p.  353,  and  3  86  Act  May  17,  1861,  Stats.  1861,  p.  447. 

DISPOSITION  OF  MONEY.  1.    Lle*n«e-tax.  «  collected—Most  be  *af« 

.    _.  .  „     .    ,     ^r     .    ,  «j    i.         *°    county    treaa^rer. —  License-taxes     col- 

1.  License-taxes   collected— Must   be   paid   to      lected  under  pro^lon  of  code  or  ordinances 

county  treasurer.  ot  supervisors  a#*  moneys  collected  for  use 

2.  Same — Provisions  for  payment  of  money.       of    county    and     nust    be    deposited    with 
Pol.  C— 68  1073 
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county  treasurer,  but  license-taxes  col- 
lected for  municipal  purposes,  under  au- 
thority to  impose  such,  may  be  paid  into 
municipal  treasury. — County  of  San  Luis 
Obispo  v.  Graves,  84  CaL  71,  76,  28  Pac.  1082. 

2.     Same  —  Provision*    for    paymeat    of 
money. — Provision   for   payment   of   moneys 


collected  for  licenses  under  this  chapter  into, 
general  fund  of  county  applies  to  city  and 
county  of  San  Francisco,  and  does  not  im- 
pair or  interfere  with  operation  of  acts  in 
relation  to  taxation  for  local  purposes  con- 
tinued in  force  by  section  19  of  this  code. — 
Ex  parte  Newton,  58  CaL  571,  572. 


§  3364.    FEES  FOB  LICENSES.    For  each  license  issued,  the  collector  must 

collect  a  fee  of  one  dollar,  which  must  be  paid  into  the  salary  fund  of  the  county, 

unless  the  auditor  and  collector  are  paid  by  fees  instead  of  salaries,  in  which 

case  the  dollar  must  be  equally  divided  between  them.    The  license  issued  must 

be  for  a  term  designated  by  the  person  taking  it,  not  to  exceed  twelve  months, 

and  not  less  than  the  shortest  term  fixed  in  this  chapter. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874  (Code 
Amdts.  1873-4,  p.  137),  and  March  30,  1874,  Code  Amdts.  1873-4,  p.  44. 

§3365.     [No  section.] 

§3366.    LICENSE-TAX,  UPON  WHOM  MAY  BE  IMPOSED.    Boards  of 

supervisors  of  the  counties  of  the  state,  and  the  legislative  bodies  of  the  incor- 
porated cities  and  towns  therein,  shall,  in  the  exercise  of  their  police  powers, 
and  for  the  purpose  of  regulation,  as  herein  provided,  and  not  otherwise,  have 
power  to  license  all  and  every  kind  of  business  not  prohibited  by  law,  and 
transacted  and  carried  on  within  the  limits  of  their  respective  jurisdictions, 
and  all  shows,  exhibitions  and  lawful  games  carried  on  therein,  to  fix  the  rates 
of  license-tax  upon  the  same,  and  to  provide  for  the  collection  of  the  same  by 
suit  or  otherwise ;  provided,  that  every  honorably  discharged  soldier,  sailor,  or 
marine  of  the  United  States  or  Confederate  States  who  has  served  in  the  Civil 
war,  any  Indian  war,  the  Spanish-American  war,  any  Philippine  insurrection 
or  in  the  Chinese  relief  expedition,  who  is  physically  unable  to  obtain  a  liveli- 
hood by  manual  labor,  and  who  shall  be  a  qualified  elector  of  the  state  of 
California,  shall  have  the  right  to  distribute  circulars,  and  to  hawk,  peddle, 
and  vend  any  goods,  wares  or  merchandise,  except  spirituous,  malt,  vinous  or 
other  intoxicating  liquor,  without  payment  of  any  license-tax  or  fee  whatso- 
ever, whether  municipal,  county  or  state,  and  the  board  of  supervisors  or 
legislative  body  shall  issue  to  such  soldier,  sailor  or  marine,  without  cost,  a 
license  therefor ;  provided,  however,  no  license  can  be  collected  or  any  penalty 
for  the  nonpayment  thereof  enforced  against  any  commercial  traveler  whose 
business  is  limited  to  the  goods,  wares,  and  merchandise  sold  or  dealt  in  in  this 
state  at  wholesale. 

Sec.  2.     [Legislative  construction.]    This  act  shall  not  be  deemed  to  repeal 
any  act  vesting  municipal  corporations  with  power  to  license  for  revenue 

purposes. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  635;  amended  May  21,  1915,  Stats,  and  Amdts.  1915,  p.  723; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  279.     In  effect  July  27,  1917. 


5.  "Not  otherwise" — Exercise  of  police 
power  for  regulation  and  not  for 
revenue. 


LICENSE-TAX— IMPOSED   ON   WHOM. 

1.  Attorney  at  law. 

2.  Both  city  and  county  may  impose  li- 

cense. 6-  8.  Purposes  for  which  license  may  be  im* 

3.  Foreign  insurance  companies.  posed. 

4.  Grazing,  herding,  and  pasturing  sheep.  9, 10.  Same— License-taxes  for  revenue. 

1074 


Ca.  XV,  art.  I.  J 


LICEN SB-TAX— UPON  WHOM  MAY  BE  IMPOSED. 


f  8366 


11.  Regulation — Limit  of. 

12.  Repeal  by  implication. 

13.  Revenue — Limit  of  tax  for. 

14.  Telephones. 

Auetlona  and  auctioneer. — See,  ante, 
||  3284-3324. 

1.  Attorney  at  law. — Profession  of  attor- 
ney at  law  can  not  be  subjected  to  license- 
tax  by  an  ordinance  either  as  police  regu- 
lation or  aa  permit  to  carry  on  business. 
He  having;  obtained  his  license  to  practise 
law,  same  can  not  be  taken  from  him  by 
an  ordinance  imposing;  license-tax,  and  his 
refusal  to  pay  same. — City  of  Sonora  v.  Cur- 
tin,  187  Cal.  683,  585,  70  Pac.  674. 

2.  Both  city  and  eoonty  may  Impose  li- 
cense*— Payment  of  license-tax  under  valid 
city  ordinance  does  not  exempt  party  so 
paying;  from  paying;  license-tax  to  county 
under  ordinance  of  board  of  supervisors. — 
In  re  Lawrence,  69  Cal.  608,  610,  11  Pac. 
217;  Ex  parte  Mansfield,  106  Cal.  400,  403, 
89  Pac.  775;  County  of  Los  Angeles  v.  Eileen- 
berry,  121  Cal.  461,  465,  68  Pac.  766. 

S.  Foreign  insurance  companies, — Act  im- 
posing; tax  of  certain  per  cent  of  premiums 
received  by  foreign  insurance  companies  and 
constituting  same  fund  for  benefit  of  ex- 
empt firemen  can  not  be  maintained  as  po- 
lice regulation. — San  Francisco  v.  Liverpool 
&  L.  &  G.  Ins.  Co.,  74  Cal.  113,  128,  5  Am.  St. 
Rep.  425,  15  Pac.  380. 


may  be  made  subject  to  county  license  under 
power  granted  by  county  government  act 
to  license  for  purpose  of  regulation  and 
revenue  all  and  every  kind  of  business  not 
prohibited  by  law,  and  prosecuted  and  car- 
ried on  in  county. — Ex  parte  Mirande,  73 
Cal.  365,  873,  14  Pac.  888;  County  of  El 
Dorado  v.  Meiss,  100  Cal.  268,  272,  84  Pac. 
716;  County  of  Inyo  v.  Erro,  119  Cal.  119, 
122,  51  Pac.  32. 

5.  "Not  otherwise"  —  Exercise  of  police 
power  for  regulation  and  not  for  revenue. — 
The  effect  of  the  words  "not  otherwise" 
held  to  cut  off  the  power  conferred  upon 
boards  of  supervisors  under  the  county  gov- 
ernment act  to  license  for  revenue. — County 
of  Plumas  v.  Wheeler,  149  Cal.  761,  87  Pac. 
909;  County  of  Sierra  v.  Flanigan,  149  Cal. 
769.  87  Pac.  913. 

6.  Purposes  for  which  license  may  be  Im- 
posed.— Language  of  this  section  is  too  plain 
to  need  construction.  It  speaks  for  itself 
and  declares  that  boards  of  supervisors  may 
issue  licenses  for  purposes  of  regulation 
alone.  The  words  "not  otherwise/'  being 
used  to  emphasize  this  meaning,  and  there- 
fore this  section  as  amended  in  1901  must 
be  held  to  repeal  act  of  1883  giving  boards 
of  town  trustees,  etc.,  power  to  license  for 
purposes  of  revenue. — Ex  parte  Pflrrmann, 
134  Cal.  143.  149,  66  Pac.  205;  City  of  Sonora 
v.  Curtln,  137  Cal.  583,  685,  70  Pac.  674;  Town 
of  Santa  Monica  v.  Guidinger,  187  Cal.  668, 
659.  70  Pac.  732. 

See,  post,  pars.  9-12. 


7.  This  section  is  not  unconstitutional, 
at  least  so  far  as  prohibiting  municipalities 
from  imposing  license- taxes  for  purpose  of 
revenue.  The  constitutionality  of  proviso 
regarding  commercial  travelers  whose  busi- 
ness is  limited  to  goods,  wares,  and  mer- 
chandise sold  or  dealt  in  in  this  state  at 
wholesale,  not  decided,  but  should  that 
proviso  be  found  unconstitutional  it  would 
not  affect  body  of  section. — Ex  parte  Pflrr- 
mann, 184  Cal.  146,  148,  66  Pac.  205;  City  of 
Sonora  v.  Curtin,  187  Cal.  583,  590,  70  Pac. 
674. 

8.  It  is  only  the  power  of  county  boards 
of  supervisors  and  councils  of  municipali- 
ties Incorporated  under  general  municipal 
corporation  act  to  impose  license  for  rev- 
enue that  is  abrogated  by  this  section. 
Municipalities  acting  under  charters  framed 
under  and  in  accordance  with  provisions  of 
section  8,  article  XI  of  constitution  are,  by 
virtue  of  amendment  of  1896  to  section  6  of 
article  XI  of  constitution,  so  far  as  "munici- 
pal affairs"  are  concerned,  supreme  and  be- 
yond reach  of  legislative  enactment,  and 
therefore  cities  acting  under  such  charters 
may  impose  license- taxes  for  revenue,  such 
power  being  directly  granted  by  state  con- 
stitution and  not  finding  its  source  in  any 
grant  by  legislature. — E=  parte  Braun,  141 
Cal.  204,  206,  218,  74  Pac.  780;  Ex  parte 
Helm,  143  Cal.,  553,  556.  557,  77  Pac.  453; 
Ex  parte  Lemon,  14S  Cal.  568,  559,  77  Pac. 
455. 


9.  Same— License-taxes    for    revenue    are 

"taxes"  within  meaning  of  section  12  of  ar- 
ticle XI  of  constitution,  and  power  to  collect 
them  can  therefore  be  vested  in  municipali- 
ties only  by  general  laws.  Constitution  hav- 
ing authorized  classification  of  cities  in  pro- 
portion to  population  In  order  that  legisla- 
ture might  thus  be  enabled  to  supply  general 
laws  required  by  varying  needs  of  munici- 
palities so  classified,  legislature  may  au- 
thorise municipalities  of  certain  class  to 
Impose  license-taxes  for  revenue  notwith- 
standing such  power  is  denied  to  other 
classes,  and  such  act  Is  general  law  al- 
though it  is  at  variance  with  section  and  by 
Implication  repeals  provisions  of  that  sec- 
tion so  far  as  they  affect  municipalities  of 
that  certain  class. — Ex  parte  Jackson,  143 
Cal.  564,  568.  572,  678,  77  Pac.  457. 

10.  Ordinance  imposing  license-tax  on 
certain  occupations,  among  them  sale  of 
liquor,  and  providing  for  collection  of  same 
in  case  persons  liable  should  engage  in 
business  without  having  first  procured  li- 
cense, is  revenue  measure  and  not  an  exer- 
cise of  police  power  of  county,  that  power 
being  exercised  by  enforcement  of  penalty 
prescribed  for  non-compliance  with  law  or 
for  doing  of  the  act  prohibited. — Merced 
County  v.  Helm,  102  Cal.  159,  163,  36  Pac. 
399. 

11.  Regulation  —  Limit  of. — Under  the 
power  to  license  for  purposes  of  regulation 
and  revenue  all  and  every  kind  of  business, 
city     ordinance     imposing     license-tax     of 
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twenty-five  dollars  per  day  on  auctioneers 
for  sale  of  certain  property  can  not  be 
upheld  as  legitimate  exercise  of  power  to 
regulate  businesses  granted  to  municipality 
by  general  statute.  Power  to  regulate, 
while  it  vests  in  municipal  authorities  wide 
discretion,  is  not  without  well-defined  lim- 
its, and  ordinances  passed  thereunder  must 
not  be  unjust  or  oppressive,  or  unfair  and 
partial,  or  in  restraint  of  trade,  or  in  con- 
travention of  public  policy,  or  contain  spe- 
cial or  unwarranted  discriminations  against 
property  brought  into  corporation  from 
other  parts  of  same  state  to  be  sold  at 
auction,  or  against  property  brought  into 
corporation  from  another  state  for  same 
purpose.  The  ordinance  must  not  be  unfair 
and  partial  in  its  operation,  or  unreason- 
able and  oppressive.  It  must  not  contra- 
vene common  right  or  general  law  of  state, 
or  make  unwarranted  or  special  discrimina- 
tions. Under  power  to  regulate,  munici- 
pality may  Impose  such  charge  as  will 
cover  not  only  necessary  expenses  of  issu- 
ing licenses  but  also  additional  labor  of 
officers  and  other  expenses  imposed  by  busi- 
ness, but  nothing  beyond  this.  A  tax  such 
as  levied  by  ordinance  under  consideration 
may  be  valid  when  levied  for  purposes  of 


revenue  and  is  not  then  within  inhibitions 
of  constitution  against  unequal  and  ununi- 
form  taxation. — Stull  v.  De  Mattos,  23  Wash. 
71,  61  L.  R.  A.  892,  62  Pac.  451. 

12.  Repeal  by  Implication  of  subdivision 
25,  section  25,  of  the  county  government 
act  so  far  as  it  confers  upon  boards  of 
supervisors  the  power  to  license  for  pur- 
pose of  revenue.— County  of  Sierra  ▼.  Flan- 
igan,  149  Cal.  771,  87  Pac  801;  Wheeler  v. 
Ridenour,  149  Cal.  785,  87  Pac.  802. 

IS.  Revenue— Limit  of  tax  for. — If  rev- 
enue authority  be  conferred  extent  of  tax 
when  not  limited  by  grant  Itself  is  left  to 
Judgment  of  municipal  government  to  be 
determined  in  usual  mode  in  which  Its 
legislative  authority  is  exercised,  but  grant 
of  authority  to  impose  fees  for  purposes  of 
revenue  would  not  warrant  their  being 
made  so  heavy  as  to  be  prohibitory, 
thereby  defeating  purpose. — Ex  parte  Mir- 
ande.  73  Cal.  265,  873,  14  Pac.  888. 

14.  Telephone*  for  which  rental  is 
charged  may  be  subjected  to  license-tax 
under  power  of  municipality  to  Impose 
licenses  for  purposes  of  revenue. — City  of 
Ogden  ▼.  Crossman,  17  Utah  66,  53  Pac  985 


ARTICLE  H. 

CLASSIFICATION  AND  TAXE& 

|  3376.  Classification  and  license-tax. 

|  3377.  Bankers,  express  companies,  and  carriers.     [Repealed.] 

|  3378.  Bridge,  ferry,  wharf,  chute,  or  pier  license. 

|  3379.  Brokers,  trust  companies,  and  others. 

§  3380.  Different  kinds  of  licenses. 

I  3381.  Retail  liquor  licenses. 

|  3382.  Merchant's  and  livery-stable  license* 

|  3383.  Exception  in  using  liquors. 

|3384.  Peddlers'  and  hawkers'  licenses. 

|  3385.  Animals  kept  for  propagation  to  be  licensed. 

|  3386.  Certain  exhibitions,  etc..  exempted. 

|  3387.  Present  incumbents  must  collect  licenses. 


§  3376.  CLASSIFICATION  AND  LICENSE-TAX.  Auctioneers  are  divided 
into  eight  classes,  and  must  obtain  licenses  from  the  tax-collector  as  follows: 

1.  Those  whose  average  monthly  sales  amount  to  one  hundred  thousand  dol- 
lars and  upwards  constitute  the  first  class,  and  must  pay  a  license- [tax]  of  four 
hundred  dollars  per  quarter; 

2.  Those  whose  average  monthly  sales  amount  to  seventy-five  thousand  dol- 
lars, and  less  than  one  hundred  thousand  dollars,  constitute  the  second  class, 
and  must  pay  a  license-tax  of  three  hundred  dollars  per  quarter; 

3.  Those  whose  average  monthly  sales  amount  to  fifty  thousand  dollars,  and 
less  than  seventy-five  thousand  dollars,  constitute  the  third  class,  and  must  pay 
a  license-tax  of  two  hundred  dollars  per  quarter; 
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4.  Those  whose  average  monthly  sales  amount  to  thirty  thousand  dollars, 
and  less  than  fifty  thousand  dollars,  constitute  the  fourth  class,  and  must  pay 
a  license- tax  of  one  hundred  and  twenty-five  dollars  per  quarter ; 

5.  Those  whose  average  monthly  sales  amount  to  twenty  thousand  dollars, 
and  less  than  thirty  thousand  dollars,  constitute  the  fifth  class,  and  must  pay 
a  license-tax  of  one  hundred  dollars  per  quarter ; 

6.  Those  whose  average  monthly  sales  amount  to  ten  thousand  dollars,  and 
less  than  twenty  thousand  dollars,  constitute  the  sixth  class,  and  must  pay  a 
license-tax  of  sixty  dollars  per  quarter; 

7.  Those  whose  average  monthly  sales  amount  to  twenty-five  hundred  [dol- 
lars] and  less  than  ten  thousand  dollars  constitute  the  seventh  class,  and  must 
pay  a  license-tax  of  twenty-five  dollars  per  quarter ; 

8.  Those  whose  average  monthly  sales  are  less  than  twenty-five  hundred 

dollars  constitute  the  eighth  class,  and  must  pay  a  license-tax  of  seven  dollars 

and  a  half  per  quarter. 

History:  Enacted  March  12,  1872,  founded  upon  5  4  Act  April  18, 
1859  (Stats.  1859,  p.  353),  as  amended  March  14,  1870,  Stats.  1869-70, 
p.  306. 

§3377.    BANKERS*      EXPRESS      COMPANIES,      AND       CARRIERS. 

[Repealed.] 

History:  Enacted  March  12, 1872;  repealed  by  1 53  Act  April  1,  1872, 
on  file  In  the  secretary  of  state's  office. 

§3378.    BRIDGE,    FERRY,    WHARF,    CHUTE,    OB    PIER    LICENSE. 

Licenses  to  take  tolls  on  bridges,  ferries,  wharves,  chutes,  or  piers  are  fixed 

annually  by  the  board  of  supervisors.    The  licenses  therein  provided  for  are 

issued  by  the  county  auditor,  and  must  be  obtained  from  the  tax-collector  of 

the  county. 

History:    Enacted  March  12,  1872. 

Peaalrr  far  emttttaa;  ta   procure  lieeaae.  Toll-brldffe*      aad      ferries.  —  See,      ante, 

— See   Kerr's   Cyc  Pen.  Code,  2d  ed.,   I  435       99  2848,  2895. 

and  note.  Wharves,  chntes*  etc.,  see,  ante,   99  2906- 

2921. 

§3379.  BROKERS,  TRUST  COMPANIES,  AND  OTHERS.  Persons 
engaged  in  banking,  loaning  money  at  interest,  or  in  buying  or  selling  notes, 
bonds,  or  other  evidences  of  indebtedness  of  private  persons;  or  in  buying  or 
selling  state,  county,  or  city  stocks,  or  other  evidences  of  state,  county,  or  city 
indebtedness;  or  stocks,  or  notes,  bonds,  or  other  evidences  of  indebtedness 
of  incorporated  companies;  or  in  buying  or  selling  gold  dust,  gold  or  silver 
bullion,  or  gold  or  silver  coin,  are  divided  into  six  classes,  and  must  pay  licenses 
as  follows: 

1.  Those  doing  business  in  the  aggregate  to  the  amount  of  two  hundred  and 
fifty  thousand  dollars  per  quarter  and  over,  constitute  the  first  class,  and  must 
pay  a  license  of  one  hundred  dollars  per  quarter; 

2.  Those  doing  business  to  the  amount  of  two  hundred  thousand  dollars,  and 
less  than  two  hundred  and  fifty  thousand  dollars  per  quarter,  constitute  the 
second  class,  and  must  pay  a  license  of  eighty  dollars  per  quarter; 
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3.  Those  doing  business  to  the  amount  of  one  hundred  thousand  dollars,  and 
less  than  two  hundred  thousand  dollars  per  quarter,  constitute  the  third  class, 
and  must  pay  a  license  of  forty  dollars  per  quarter ; 

4.  Those  doing  business  to  the  amount  of  fifty  thousand  dollars,  and  less  than 
one  hundred  thousand  dollars  per  quarter,  constitute  the  fourth  class,  and  must 
pay  a  license  of  twenty-five  dollars  per  quarter; 

5.  Those  doing  business  in  any  amount  under  fifty  thousand  dollars,  and  over 
five  thousand  dollars  per  quarter,  constitute  the  fifth  class,  and  must  pay  a 
license  of  fifteen  dollars  per  quarter; 

6.  Those  doing  business  in  any  amount  under  five  thousand  dollars  per 

quarter,  constitute  the  sixth  class,  and  must  pay  a  license  of  three  dollars 

per  quarter. 

History:    Enacted  March  12,  1872. 
Charitable  eatertAlamenta  mot  subject  to. — See,  post,  5  3386,  eubds.  2,  I. 


§  3380.  DIFFERENT  KINDS  OF  LICENSES.  Licenses  must  be  obtained 
for  the  purposes  hereinafter  named,  for  which  the  tax-collector  must  require 
payment  as  follows: 

1.  [Billiard  -  table.]  Prom  each  proprietor  of  a  billiard-table  not  kept 
exclusively  for  family  use,  for  each  table  five  dollars  per  quarter;  and  for  a 
bowling  alley,  five  dollars  per  quarter  for  each  alley;  but  no  license  must  be 
granted  for  a  term  less  than  three  months. 

2.'  [Theater  license.]  Theaters  are  divided  into  two  classes;  those  seating 
nine  hundred  and  seventy-five  or  more  are  of  the  first  class ;  those  seating  less 
than  nine  hundred  and  seventy-five  are  of  the  second  class ;  one  seat  is  twenty- 
two  inches.  Licenses  shall  be  granted  to  theaters  and  other  places  of  amuse- 
ment according  to  the  following  schedule : 


If  for  less  than  one  month. 

If  for  one  month  and 
less  than  three  months — 

If  for  three  months 
and  less  than  one  year — 

If  for 
one  year. 

1st  class,  $5  per  day 
2d  class,  $5  per  day 

$100  per  month 
$75  per  month 

$300  per  quarter 
$200  per  quarter 

$600 
$400 

3.  [Caravan  or  menagerie.]  For  each  exhibition,  for  pay,  for  a  caravan  or 
menagerie,  or  any  collection  of  animals,  circus  or  other  acrobatic  performance, 
ten  dollars ;  and  for  each  show,  for  pay,  of  any  figures,  jugglers,  necromancers, 
magicians,  wire  or  rope  dancing,  or  sleight  of  hand  exhibition,  five  dollars 
each  day. 

4.  [Pawnbroker's  license.]  Prom  each  pawnbroker,  thirty  dollars  per 
quarter. 

5.  [Intelligenoe-offlce  license.]  From  each  keeper  of  all  intelligence  offices, 
fifteen  dollars  per  quarter ; 

History:     Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1878-4,  pp.  44-46. 

§  3381.    RETAIL  LIQUOR  LICENSES.    Every  person  who  sells  spirituous, 

malt,  or  fermented  liquors  or  wine,  in  less  quantities  than  one  quart,  must 
obtain  a  license  from  the  tax-collector  as  prescribed  in  this  chapter,  and  make 
therefor  the  following  payment: 
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1.  Those  making  sales  to  the  amount  of  ten  thousand  dollars  or  more  as  a 
monthly  average,  constitute  the  first  class,  and  must  pay  forty  dollars  per 
month ; 

2.  Those  making  sales  to  the  amount  of  five  thousand  dollars,  and  not  exceed- 
ing ten  thousand  dollars  as  a  monthly  average,  constitute  the  second  class,  and 
must  pay  twenty  dollars  per  month; 

3.  And  those  making  sales  of  less  than  five  thousand  dollars,  constitute  the 
third  class,  and  must  pay  five  dollars  per  month. 

History:    Enacted  March  12,  1872. 

LIQUOR  LICENSE. 

1,2.  As  to  unconstitutionality  of  section. 

3.  Citizenship — To  engage  in  not  a  right 

of. 

4.  Conditions  of  obtaining  license — Ordi- 

nance   empowering    police    commis- 
sioners to  grant  or  refuse  assent. 

5.  Same — Governing  power  may  prohibit 

manufacture  and  traffic  in  liquor. 

6.  Same — Issue  of  liquor  license  and  reg- 

ulations. 

7.  Same — Provision    that    no    license    to 

sell  liquor  shall  be  granted. 

8.  Same  —  Sale    of    liquors    in    small 

amounts   to   be   drunk  on  premises. 

9.  Dance-halls — Sale  in. 

10.  Delegation  of  power  to  grant  licenses. 

11.  Destruction    of    property    unlawfully 

used. 

12, 13.  Employment     of    women  —  Ordinance 
fixing  higher  rate  of  license. 

14.  Felon — Denial  of  license  to. 

15.  "Fourteenth  amendment" — Effect  of. 

16.  Indians — Sale  to. 

17.  License  by  both  city  and  county. 
18, 19.  Municipality  has  power  to  regulate. 

20.  Music  in  saloons,  etc. 

21.  Non-intoxicating  drinks. 

22.  Nuisance — Place  for  sale  of  liquor  may 

be. 

23.  Public  institutions — Sale  near. 

24.  Revenue  or  regulation — License  for. 

25.  Sanitary    districts  —  Can    not    grant 

license. 

26.  State  may  regulate  or  prohibit. 

27.  Value   of   property  —  As   affected   by 

regulation. 

How  far  a  state  may  revulate  or  prohibit 
•ale  of  latoxlcotlng  liquor*. — See  note,  35 
Am.  Dec.  331,  339. 

Intoxication  of  public  offleer,  a  misde- 
meanor.— See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
95  299,  308,  304,  806,  891  and  notes. 

Police  power  of  atate  over  Intoxicating 
liquor*. — dee  note,  9  L.  R.  A.  780. 

Prohibitory  law— How  far  constitutional, 
— See  note,  9  L.  R.  A.  780. 

Prohibition  of  sale  of  liquor  on  election 


day* — See    Kerr's    Cyc.    Pen.    Code,    2d    ed., 

I  63b  and  note. 

Prohibition  of  sale  of  liquor  near  public 
Institutions. — See  Kerr's  Cyc  Pen.  Code, 
2d  ed.,  S  172  and  note. 

Regulation  of  sale  of  liquor. — See  notes, 
7  L.  R.  A.  295;  9  L.  R.  A.  780. 

Sale  of  liquor  to  minors. — See  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,  9  397b  and  note. 

1.  As  to  unconstitutionality  of  section.— 

Thls  section,  being:  in  conflict  with  section 
11.  article  XI  of  constitution  of  1879,  stands 
annulled  and  is  no  longer  operative. — Ex 
parte  Campbell,  74  Cal.  20,  24,  5  Am.  St. 
Rep.  418,  15  Pac.  818. 

2.  Doctrine  of  case  does  not  relieve  one 
convicted  of  selling-  liquor  without  license, 
In  violation  of  a  municipal  ordinance,  and 
sentenced  to  pay  a  fine  and  to  stand  com* 
mitted  until  line  is  paid. — See  Ex  parte 
Noble,  69  Cal.  362,  31  Pac.  224. 

S.     Citizenship— To  engage  In  not  a  right 

of. — Right  to  sell  intoxicating  liquor  is  not 
one  of  rights  growing  out  of  citisenshlp  of 
United  States.  Privileges  and  immunities 
of  citizens  of  United  States  are  privileges 
and  immunities  arising  out  of  nature  and 
essential  character  of  national  government, 
and  granted  or  secured  by  constitution  of 
United  States. — Giozza  v.  Tiernan,  148  U.  S. 
657,  37  L.  ed.  599,  13  Sup.  Ct  Rep.  721. 

4.  Conditions  of  obtaining  license— Ordi- 
nance empowering  police  commissioners  to 
grant  or  refuse  assent  to  application  for 
licenses  to  sell  liquor,  or  failing  to  assent, 
to  grant  same  upon  application  of  twelve 
citizens  owning  real  estate  in  block  or 
square  in  which  business  was  to  be  carried 
on,  Is  valid  as  police  regulation. — Crowley 
v.   Christensen,  137  U.  S.   86,  34  L#.   ed.   620, 

II  Sup.  Ct.  Rep.  IS. 

5.  Same—Governing  power  may  prohibit 
manufacture  and  truffle  la  liquor  alto- 
gether provided  only  it  does  not  Interfere 
with  interstate  commerce,  and  an  ordinance 
making  Issuance  of  license  dependent  upon 
granting  thereof  by  board  of  police  com- 
missioners, or  In  case  of  their  refusal,  upon 
written  recommendation  of  not  less  than 
twelve  citizens  owning  real  estate  in  block 
or  square  In  which  business  is  to  be  car- 
ried on,  is  not  void  as  making  license  de- 
pendent upon  arbitrary  will  and  pleasure 
of   police    commissioners    in    first    instance 
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and   property-owners  in  second. — Ex   parte 
Christensen,  85  Cal.  208.  213,  24  Pac.  747. 

6.  Same— •Iunance  of  H«aor  license*  and 
regulations  under  which  they  shall  be  Is- 
sued are  proper  subjects  for  exercise  of 
police  power  of  city,  and  an  ordinance  pro- 
viding- that  no  license  shall  be  issued  with- 
out petition  to  council,  with  which  shall 
be  presented  certificate  signed  by  five  re- 
spectable citizens  residing-  or  doing  business 
in  immediate  vicinity  of  proposed  place 
that  applicant  is  person  of  good  moral  char- 
acter and  sober  and  suitable  person  to  keep 
such  place  and  that  such  fact  be  determined 
by  council  before  issuing  license,  does  not 
contain  unreasonable  restrictions,  and  does 
not  violate  constitution  of  this  state  or  of 
United  States. — In  re  Bickerstafl,  70  Cal. 
35,  38,  11  Pac.  393. 

7.  Same — Provision  that  no  license  to 
•ell  liquor  snail  be  granted  to  any  person 
who  has  carried  on,  is  carrying  on,  or  is 
about  to  carry  on  business  in  any  dance- 
hall  or  place  where  females  are  employed 
to  attend,  and  wherein  any  musical,  theat- 
rical or  other  public  exhibition  or  perform- 
ance is  exhibited,  or  any  connection  main- 
tained with  any  resort  for  lewd,  immoral, 
or  unlawful  purposes,  is  reasonable  exer- 
cise of  police  power  of  municipality.  It  is 
not  an  ex  post  facto  law,  but  simply  rule 
furnishing  standard  applicable  to  all  per- 
sons by  which  their  fitness  to  conduct  busi- 
ness, not  itself  dangerous  to  good  morals 
of  city,  shall  be  measured. — Foster  v.  Board 
of  Police  Commissioners,  102  Cal.  483,  490, 
41  Am.  St.  Rep.  194.  37  Pac.  768. 


8.  Sane— Sale  of  liquor*  In  am  all  amount 
to  be  drunk  on  premises  has  been  at  all 
times  by  courts  of  every  state  considered 
as  proper  subject  of  legislative  regulation. 
Not  only  may  license  be  exacted  from 
keeper  of  saloon  before  a  glass  of  his 
liquors  can  be  thus  disposed  of,  but  re- 
strictions may  be  imposed  as  to  class  of 
persons  to  whom  they  may  be  sold  and 
hours  of  day  and  days  of  week  on  which 
saloons  may  be  open.  Their  sale  in  that 
form  may  be  absolutely  prohibited.  It  Is 
question  of  public  expediency  and  public 
morality  and  not  of  federal  law.  The  police 
power  of  state  is  fully  competent  to  regu- 
late business,  mitigate  its  evils,  or  to  sup- 
press it  entirely. — Crowley  v.  Christensen, 
137  U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13. 

ft.  Daaee-ualls  —  Sale  In. — Supervisors 
may  provide  that  it  be  unlawful  to  engage 
in  business  of  selling  liquor,  etc.,  without 
license  and  at  same  time  that  after  such 
license  shall  issue  for  selling  liquor  in  any 
dance- hall  or  place  where  females  are  per- 
mitted to  wait  on  customers,  and  wherein 
there  is  any  musical,  theatrical,  or  other 
public  exhibition,  thus  in  effect  prohibiting 
sale  of  liquors  in  such  cases,  such  ordi- 
nance Is  not  in  conflict  with  section  18  of 
article  XX  of  constitution  providing  that  no 
person  shall,  on  account  of  sex,  be  disquali- 
fied for  pursuit  of  any  lawful  business,  vo- 


cation, or  profession,  Is  that  section  does 
not  operate  as  limitation  upon  power  cf 
state  or  municipalities  prescribing  condi- 
tions upon  which  retail  of  intoxicating 
liquors  shall  be  permitted. — Ex  parte 
Hayes.  98  CaL  555,  556,  20  L.  R.  A.  701,  33 
Pac.  337. 

10.  Delegation  of  power  to  grant  li- 
censes.— State  may  prohibit  sale  of  liquor 
altogether,  and  therefore  may  regulate 
same,  authorizing  sale  on  such  terms  and 
by  such  provisions  and  at  such  places  as 
it  deems  proper,  and  it  may  do  this  directly 
or  may  delegate  to  others  exercise  of  this 
power,  and  as  judgment  and  discretion  to 
grant  or  refuse  license  therefor  must  rest 
somewhere  it  may  be  delegated  to  commis- 
sioners and  their  decision  made  final. — In 
re  Hoover,  80  Fed.  51. 

11.  Destruction  of  property  ualnwfully 
naed. — Manufacture  and  sale  of  intoxicat- 
ing liquors  may  be  prohibited  or  regulated 
by  state  in  exercise  of  its  police  power,  and 
confiscation  and  destruction  of  property 
used  in  manufacture  of  such  liquors  con- 
trary to  law  may  be  provided  for. — Kidd 
v.  Pearson,  128  U.  S.  1,  32  L#.  ed.  346,  9 
Sup.  Ct.  Rep.  6. 

12.  Employment  of  women. — Prohibition 
of  employment  of  women  in  dance- cellars, 
saloons,  etc.,  and  visiting  of  such  places  by 
women  can  not  be  made  as  police  regula- 
tion, being  in  conflict,  with  section  18  of 
article  XX  of  constitution  providing  that 
no  person  shall,  on  account  of  sex.  be  dis- 
qualified from  entering  upon  or  pursuing 
any  lawful  business,  vocation,  or  profes- 
sion.— Matter  of  Maguire,  57  Cal.  604,  609. 
40  Am.  Rep.  125. 

13.  Same— Ordinance  fixing  higher  rate 
of  license  for  saloon  where  females  are  em- 
ployed than  for  saloon  not  employing  fe- 
males subserves  wholesome  public  policy 
and  is  valid  exercise  of  police  power  of 
municipality. — Ex  parte  Pelchlin.  96  Cal. 
360,  362,  81  Am.  St.  Rep.  228.  31  Pac  224. 

14.  Felon — Denial  of  license  to Provi- 
sion that  no  license  to  sell  liquor  shall  be 
granted  to  any  person  who  has  been  con- 
victed of  felony  is  not  an  ex  post  facto 
law,  and  Is  valid  as  police  regulation. — 
Foster  v.  Board  of  Police  Commissioner?. 
102  Cal.  483,  490,  41  Am.  St  Rep.  194,  37 
Pac.  763. 

15.  "Fourteenth    amendment** — Effect    of. 

— As  measure  of  police  regulation  looking 
to  preservation  of  public  morals  state  law 
prohibiting  manufacture  and  sale  of  intox- 
icating liquors  is  not  repugnant  to  any 
clause  of  constitution  of  United  States, — 
Bartemeyer  v.  State  of  Iowa,  85  U.  &  (18 
Wall.)  129,  21  L.  ed.  929;  Boston  Beer  Co. 
▼.  Commonwealth  of  Massachusetts,  97 
U.  8.  25,  24  L.  ed.  989. 


1*.  Indians  —  Sale  to,  —  Act  prohibiting 
sale  of  intoxicating  liquors  to  Indians  is 
valid  police  regulation  and  not  in  violation 
of  constitution  of  United  States  or  of  this 
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state. — People  t.  Bray,  105  Cal.  844,  346, 
27  U  R.  A.  158,  88  Pac.  781. 

17*     License   by    both   city   and   eosmty.— 

License  for  carrying:  on  liquor  business  may 
be  imposed  by  city  although  county  has 
also  imposed  tax  for  carrying  on  same  busi- 
ness.— Los  Angeles  Co.  v.  Eiken  berry,  131 
Cal.  461,  63  Pac.  766. 

18.  Municipality    baa  power   to   resjvlate 

issuance  and  amount  to  be  paid  for  license 
to  sell  liquor  within  its  limits. — In  re 
Stuart,  61  Cal.  374,  375. 

19.  Ordinance  prohibiting  any  person 
from  maintaining  or  carrying  on  any 
saloon,  bar-room,  etc.,  within  corporate 
limits  of  city  is  valid  as  an  exercise  of 
police  power,  and  is  not  in  conflict  with 
constitution  of  United  States  or  of  constitu- 
tion and  general  laws  of  state. — Ex  parte 
Campbell,  74  Cal.  20,  23,  5  Am.  St.  Rep.  418, 
15  Pac.  318. 


Maslc  fa  saloons,  etc.  —  Ordinance 
prohibiting  playing  of  musical  instrument 
in  any  drinking  saloon  or  beer-cellar  after 
midnight,  and  prohibiting  any  female  from 
being  in  any  public  drinking  saloon,  beer- 
cellar,  etc.,  after  midnight,  is  valid  as 
police  regulation. — Ex  parte  Smith,  38  Cal. 
702,  712. 

21.  Noa-lntox1catlaa*  drinks. — Law  pro- 
hibiting sale  of  non-intoxicating  drinks, 
such  as  cider,  in  quantities  of  less  than  one 
gallon,  and  prohibiting  drinking  same  at 
premises  where  it  is  sold  may  be  enacted 
as  police  regulation  for  health,  safety, 
peace,  and  convenience  of  public. — Monroe 
v.  City  of  Lawrence,  44  Kan.  607,  sub  nom. 
City  of  Lawrence  v.  Monroe,  24  Pac.  1113. 

22.  Nuisance  —  Place    for   sale   of   liquor 

nay  be. — Ordinance  declaring  that  all 
places  where  intoxicating  liquors  are  sold, 
bartered,  or  given  away,  in  violation  of 
any  of  provisions  of  ordinance,  or  where 
persons  are  permitted  to  resort  for  purpose 
of  drinking  Intoxicating  liquors  as  bever- 
age, or  where  intoxicating  liquors  are  kept 
for  sale,  barter,  or  delivery,  in  violation  of 
ordinance,  are  common  nuisances,  is   valid 


as  within  police  power  of  municipality. — 
City  of  Topeka  v.  Ray  nor,  8  Kan.  App.  279, 
55  Pac.  509. 

23.  Public  lastttutlona — Sale  acar. — Pro- 
hibiting sale  of  liquor  within  certain  dis- 
tances of  public  institutions  is  valid  as 
police  regulation. — Ex  parte  McClaln,  61 
Cal.  436,  437.  44  Am.  Rep.  554. 

24.  Revenue  or  regulation— License   for. 

— Sale  of  spirituous  liquors  within  county 
may  be  regulated  by  ordinance  of  super- 
visors, and  it  is  Immaterial  whether  license 
be  imposed  for  revenue  or  for  regulation. 
— Ex  parte  Wolters,  65  Cal.  269,  270,  3  Pac. 
894. 

28.  Sanitary  districts  —  Can  not  grant 
license. — Sanitary  districts,  while  public 
corporations,  are  not  municipalities,  and 
have  no  power  to  pass  ordinances  provid- 
ing for  and  regulating  sale  of  liquor,  etc. — 
In  re  Werner,  129  Cal.  567,  570,  62  Pac.  97. 

26.  State    may     ren-ulate    or    nroklblt. — 

State  has  power  to  regulate  liquor  traffic 
and  mode  and  manner  and  circumstances 
under  which  it  may  be  conducted,  to  sur- 
round right  to  pursue  it  with  such  condi- 
tions, restrictions,  and  limitations  as  legis- 
lature may  deem  proper. — Bartemeyer  v. 
State  of  Ohio,  85  U.  S.  (18  Wall.)  129.  21 
L.  ed.  929;  Crowley  v.  Christensen,  137. 
U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13; 
Qiozza  v.  Tiernan.  148  U.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721;  State  of  Kansas 
v.  Bradley,  26  Fed.  289;  Cantinl  v.  Tillman, 
54  Fed.  969. 

27.  Value  of  property— As  affected  by 
regulation. — Regulation  of  liquor  traffic  is 
within  police  power  of  state  or  munici- 
pality, and  if  regulation  thereof  in  some 
measure  affect  value  of  property  of  seller 
or  interfere  with  its  use  in  purposes  for 
which  it  was  obtained,  it  does  not  therefore 
"deprive"  him  of  his  property  to  any 
greater  extent  than  large  class  of  legisla- 
tion, both  state  and  national,  that  has  never 
been  questioned. — Tanner  v.  Village  of  Alli- 
ance, 29  Fed.  196. 


§3382.  MERCHANT'S  AND  LIVERY-STABLE  LICENSE.  Every  person 
who,  at  a  fixed  place  of  business,  sells  any  goods,  wares,  or  merchandise,  wines, 
or  distilled  liquors,  drugs,  or  medicines,  jewelry,  or  wares  of  precious  metals, 
whether  on  commission  or  otherwise  (except  agricultural  or  vinicultural  pro- 
ductions, or  the  productions  of  any  stock,  dairy,  or  poultry  farm  of  this  state, 
when  sold  by  the  producer  thereof,  and  except  such  as  are  sold  by  auctioneers 
at  public  sale  under  license),  and  all  persons  who  keep  horses  or  carriages  for 
hire  (except  such  as  are  used  in  the  transportation  of  goods),  must  obtain  from 
the  tax-collector  of  the  county  in  which  the  business  is  transacted,  and  for 
each  branch  of  such  business,  license,  and  pay  quarterly  therefor  an  amount  of 
money  to  be  determined  by  the  class  in  which  such  person  is  placed  by  the 
tax-collector ; 

Such  business  to  be  classified  and  regulated  by  the  amount  of  the  average 
monthly  sales  made  or  hiring  done,  and  at  the  rates  following : 
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1.  Those  who  are  estimated  to  make  average  monthly  sales  or  hiring  to  the 
amount  of  one  hundred  thousand  dollars  or  more,  constitute  the  first  class,  and 
must  pay  fifty  dollars  per  month. 

2.  Of  seventy-five  thousand  dollars,  and  less  than  one  hundred  thousand 
dollars,  constitute  the  second  class,  and  must  pay  thirty-seven  dollars  and  fifty 
cents  per  month. 

3.  Of  fifty  thousand  dollars,  and  less  than  seventy-five  thousand  dollars, 
constitute  the  third  class,  and  must  pay  twenty-five  dollars  per  month. 

4.  Of  forty  thousand  dollars,  and  less  than  fifty  thousand  dollars,  constitute 
the  fourth  class,  and  must  pay  twenty  dollars  per  month. 

5.  Of  thirty  thousand  dollars,  and  less  than  forty  thousand  dollars,  constitute 
the  fifth  class,  and  must  pay  fifteen  dollars  per  month. 

6.  Of  twenty  thousand  dollars,  and  less  than  thirty  thousand  dollars,  Consti- 
tute the  sixth  class,  and  must  pay  ten  dollars  per  month. 

7.  Of  ten  thousand  dollars,  and  less  than  twenty  thousand  dollars,  constitute 
the  seventh  class,  and  must,  pay  seven  dollars  and  fifty  cents  per  month. 

8.  Of  five  thousand  dollars,  and  less  than  ten  thousand  dollars,  constitute  the 
eighth  'class,  and  must  pay  five  dollars  per  month. 

9.  Of  two  thousand  five  hundred  dollars,  and  less  than  five  thousand  dollars, 
constitute  the  ninth  class,  and  must  pay  three  dollars  per  month. 

10.  Of  all  amounts  over  twelve  hundred  and  fifty  dollars,  and  under  two 
thousand  five  hundred  dollars  per  month,  constitute  the  tenth  class,  and  must 
pay  one  dollar  and  fifty  cents  per  month. 

11.  Of  all  amounts  less  than  twelve  hundred  and  fifty  dollars  per  month, 

constitute  the  eleventh  class,  and  must  pay  one  dollar  per  month. 

History:  Enacted  March  12, 1872,  founded  upon  §S  78,  79  Act  May  17, 
1861  (Stats.  1861,  p.  444),  as  amended  March  28,  1863,  Stats.  1863, 
p.  122;  amended  March  10,  1874,  Code  Amdts.  1873-4,  p.  137. 

1*  TTmconvtltvtlonal. — This  section,  being;  no  longer  operative. — Ex  parte  Campbell. 
In  conflict  with  section  11,  article  XI  of  74  Cal.  20,  24,  5  Am.  St.  Rep.  418.  15  Pac. 
constitution  of  1879,  stands  annulled  and  Is       818. 

§3383.    EXCEPTION  IN  USING  LIQUORS.    The  sale  of  liquors  and  wines 

by  persons  licensed  under  the  preceding  section  must  not  be  in  less  quantity 

than  one  quart  measure.    No  license  must  be  required  of  physicians,  surgeons, 

apothecaries,  or  chemists  for  any  wines  or  spirituous  liquors  they  may  use  in 

the  preparation  of  medicines. 

History:  Enacted  March  12,  1872,  founded  upon  S  78  Act  May  17, 
1861  (Stats.  1861,  p.  444),  as  amended  March  28,  1863,  Stats.  1863,  p.  122. 

§  3384.  PEDDLERS'  AND  HAWKERS'  LICENSES.  Every  traveling  mer- 
chant, hawker,  or  peddler,  who  carries  a  pack  and  vends  goods,  wares,  or 
merchandise  of  any  kind  other  than  the  manufactures  or  productions  of  this 
state,  must  pay  for  a  license  five  dollars  per  month ;  and  every  such  traveling 
merchant,  hawker,  or  peddler,  who  uses  a  wagon,  or  one  or  more  animals,  for 
the  purpose  of  vending  such  goods,  wares,  or  merchandise  of  any  kind,  must 
pay  for  a  license  fifteen  dollars  per  month;  and  every  traveling  merchant, 
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hawker,  or  peddler,  who  uses  a  trading-boat  or  other  water-craft  only,  shall  pay 
a  merchant's  license  according  to  the  provisions  and  classification  of  section 
three  thousand  three  hundred  and  eighty-two  of  this  code. 

History:     Enacted  March  12,  1872;  amended  March  20,  1876,  Code 
Amdts.  1875-6,  p.  66. 


PEDDLEBS'  AND  HAWKEBS'  LICENSES. 

1.  As  to  generally. 

2.  Same — Purpose  of  act. 

3.  City  may  tax — In  absence  of  any  prohibi- 

tion by  general  law. 

4.  Drummers  and  traveling  salesmen. 

Licenses    of    hawkers    aad    peddler*. — See 

notes,    3   L   R.    A,    705;    7   I*   R.   A.    666;    8 
L.  R.  A.  *7S. 

Peddlers,  wfco  are. — See  note,  16  Am.  St. 
Rep.  649. 

1.  An  to  renerollx. — Hawkers  and  ped- 
dlers may  be  placed  in  a  class  by  them* 
selves  for  license  purposes. — Ex  parte  Gil- 
strap,  171  Cal.  108,  158  Pac  42. 

S.  Same  —  Purpose  of  act* — The  occupa- 
tion of  hawkers  and  peddlers  is  one  which 
from  early  times  has  been  deemed  a  proper 
subject  for  special  legislative  control  and 
restriction,  particularly  in  cities.  The  pri- 
mary purpose  for  regulating  this  occupa- 
tion should  be  to  protect  the  public  from 
imposition  from  dishonest  traders.  It  is 
probable,  however,  that  most  regulations 
find  their  Impulse  in  the  demands  of  es- 
tablished shopkeepers  for  protection  from 
competition  with  hawkers  and  peddlers.  So 
that  it  may   be   said   that  the  purpose   of 


regulating  the  occupation  of  peddling  Is  to 
protect,  on  the  one  hand,  fair  traders,  espe- 
cially established  storekeepers  residing;  per- 
manently in  cities  and  towns  and  there  pay- 
ing rent  and  taxes  for  the  local  privilege, 
from  being  undersold  by  Itinerant  persons, 
and,  on  the  other  hand,  to  guard  the  public 
from  fraud  and  imposition  not  infrequently 
practiced  by  such  traders  who  have  no 
known  residence  or  responsibility. — Ex 
parte  Gilstrap,  171  Cal.  108,  152  Pac.  42. 

8.  City  saay  tax— In  abseaee  of  mny 
prohibition  by  reneml  law  city  may  pass 
an  ordinance  imposing;  tax  on  peddlers 
within  its  limits  as  police  regulation,  and 
such  ordinance  is  not  in  conflict  with  this 
section  of  code,  latter  being  designed  for 
state  at  large  and  relating  to  traveling 
peddlers. — Ex  parte  Ah  Toy,  67  Cal.  92,  98. 


4.     Drummers     and     traveling;     snlesmen 

may  be  made  subject  to  license- tax,  and 
such  is  not  in  violation  of  constitution  or 
laws  of  United  States  where  it  imposes  tax 
upon  all  persons  selling  or  offering  to  sell 
goods  of  any  description  without  reference 
to  when  or  where  they  are  made. — In  re 
Rudolph,  2  Fed.  65;  Ex  parte  Haskell,  112 
Cal.  412-420,  82  I*  R.  A  527,  44  Pac.  726. 

Interstate    peddlers'    and    drmmmers'    li- 
censes.— See  note,  86  Am.  St  Rep.  844. 


§3386.    ANIMALS   KEPT    FOB    PROPAGATION    TO    BE    LICENSED. 

Every  person  who  keeps  a  stallion,  jack,  or  bull,  and  who  permits  the  same 
to  be  used  for  the  purpose  of  propagation  for  hire,  must  annually  obtain  a 
license  therefor  from  the  tax-collector,  and  pay  therefor  as  follows : 

1.  Horses  that  are  hired  for  the  purpose  of  propagation,  by  the  season,  at 
one  hundred  dollars  or  more,  constitute  the  first  class,  and  require  a  license  of 
seventy-five  dollars. 

2.  At  seventy-five  dollars,  and  less  than  one  hundred  dollars,  constitute  the 
second  class,  and  require  a  license  of  sixty  dollars. 

3.  At  fifty  dollars,  and  less  than  seventy-five  dollars,  constitute  the  third 
class,  and  require  a  license  of  forty  dollars. 

4.  At  thirty  dollars,  and  less  than  fifty  dollars,  constitute  the  fourth  class, 
and  require  a  license  of  twenty-five  dollars. 

5.  At  fifteen  dollars,  and  less  than  thirty  dollars,  constitute  the  fifth  class, 
and  require  a  license  of  fifteen  dollars. 

6.  All  at  less  than  fifteen  dollars,  constitute  the  sixth  class,  and  require  a 
license  of  ten  dollars. 

7.  For  each  jack,  ten  dollars. 

8.  For  each  bull,  ten  dollars. 


«§  8386,8887  EXEMPTIONS — WHO  MUST  COLLECT  LICENSE.  IPt.  Ill,  Tit.  TIL 

A  license  so  obtained  from  the  tax-collector,  under  the  provisions  of  this  act, 

shall  entitle  the  holder  thereof  [to]  the  right  to  go  into  any  county  of  this 

state  for  the  purpose  of  propagation,  without  further  license  or  expense. 

History:     Enacted  March  12,  1872;   amended  March  7,  1876,  Code 
Amdts.  1876-6,  p.  56. 

§  3386.  CERTAIN  EXHIBITIONS,  ETC.,  EXEMPTED.  The  provisions  of 
subdivisions  two  and  three  of  section  three  thousand  three  hundred  and  eighty 
do  not  apply  to  exhibitions  or  entertainments  given  for  the  benefit  of  churches, 
schools,  or  other  charitable  entertainments,  by  any  amateur  dramatic  associa- 
tion or  literary  society  of  the  town  or  district  in  which  such  exhibition  or 

entertainment  is  given. 

History:    Enacted  March  12,  1872. 

§3387.    PRESENT  INCUMBENTS  MUST  COLLECT  LICENSES.    In  every 

county  in  this  state  where  any  officer  other  than  the  tax-collector  is  charged 
with  the  collection  of  license-taxes,  such  officer  must,  until  after  the  expiration 
of  the  term  of  the  present  incumbent,  discharge  the  duties  cast  upon  the  tax- 
collector  under  the  provisions  of  articles  one  and  two  of  this  chapter. 

History:    Enacted  March  12,  1872. 
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